This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


ALL  AAATERIAL  NONCIRCULATING 

CALL  NUAABER  VOLUME  COPY 


181 


:OPY    3 


[ 


AUTHOR 


TITLE 


NEW    YORK    SUPPLEMENT 


NAME  AND  ADDRESS 


COPY  3 


/ 


igitized  by 


Google 


Paste  this  sheet  on  Ihe  inside  of  the  FRONT  cover  of  vol.  181  N.  Y.  S. 

CITATION  TABLE  FOR  NEW  YORK  SUPPLEMENT,  VOL.  181. 

Thft  left-hand  column  BbowB  the  page  of  the  N.  T.  Supplement  on  which  a  case  begina,  against  which 
are  ebown  the  volume  and  page  of  the  State  Report  where  the  same  case  la  to  be  found. 

Illustration:  The  case  of  Willianu  v.  Onllatin  is  In  N.  Y.  Supp.  vol.  181.  page  91.  It  can  be  cited  from  Ap- 
pellate Division  ReporU  by  giving  the  ciutlon  opposite  "91"  (Supplement  page  column),  in  this  table, 
i.  c,  191  App.  Dlv.  171." 


Supp. 

Page  Other  Report 

1...111  Misc.  Rep.  177 

8.... 191  App.  Dlv.      4 

4.... 190  App.  Div.  787 

10.... 191  App.  Div.  159 

14... 110  Misc.  Rep.  116 

15...  110  Misc.  Rep.  644 

27.... 191  App.  Div/ 287 

19b App.    Term 

20^b App.    Term 

20*b App.    Term 

21...  191  App.  Dlv.  317 

25b App.   Term 

28. .  .110  Misc.  Rep.  114 

29b App.  Term 

81b App.   Term 

32....  191  App.  Dlv.  262 
86.... 191  App.  Dlv.  300 
38....  190  App.  Dlv.  815 
40. .  .111  Misc.  Rep.  186 

42b App.   Term 

44b App.  Term 

45...  110  Misc.  Rep.  118 
48.... 191  App.  Dlv.  76 
62....  191  App.  Div.  166 

56b Sup.    Ct.  Bq.  T. 

69.... 190  App.  Dlv.  843 
62....  190  App.  Div.  866 

66b City  Ct  N.  T. 

69b Monroe  Co.  Ct. 

71... 110  Misc.  Rep.  106 
73...  110  Misc.  Rep.  569 
75... HI  Misc.  Rep.  86 
81... lU  Misc.  Rep.  271 

83b Sup.  Ct.  S.  T. 

84... 110  Misc.  Rep.  128 
87.... 191  App.  Dlv.  179 
91.... 191  App.  Dlv.  171 
94....  191  App.  Div.  142 
104.... 191  App^Div.  68 
116. . .  .190  App.  Dlv.  762 
117... Ill  Misc.  Rep.  180 
121... lU  Misc.  Rep.  170 
124... UO  Misc.  Rep.  696 
127... Ul  Misc.  Rep.  296 
128... Ill  Misc.  Rep.  282 
129.... 191  App.  Div.  307 
132....  191  App.  Dlv.  230 
137.... 191  App.  Dlv.  206 
140....  191  App.  Dlv.  12 
142... Ill  Misc.  Rep.  240 
144... 110  Misc.  Rep.  0O9 
146... Ill  Misc.  Rep.  189 
.149... no  Misc.  Rep.  687 
162... 110  Misc.  Rep.  \Z1 
167... lU  Misc.  Rep.  276 

161b Sup.  Ct.  8.  T. 

165... Ill  Misc.  Rep.  284 
169.... 191  App.  Dlv.  291 
176.... 191  App.  Dlv.  923 
175... Ill  Misc.  Rep.  716 
177...  110  Misc.  Rep.  376 
179.... 191  App.  Dlv.  209 
181... lU  Misc.  Rep.  326 
184... Ill  Misc.  Rep.  329 
185... Ul  Misc.  Rep.  297 
189... Ill  Misc.  Rep.  304 

193b App.   Term 

196b App.   Term 

I96b App.   Term 

197... lU  Misc.  Rep.  ig.) 
202. . .  .191  App.  Div.  908 
203....  191  Vpp.  Dlv.  2«4 
208... Ul  .  isc.  Rep.  348 
Z12...110  \  IBC.  Rep.  357 
216... Ul  Ikisc.  Rep.  346 

217b Sup.  Ct.  S.  T. 

223.... 191  App.  Dlv.  90D 


Supp. 

Page  Other  Report 

224.... 191  App.  Div.  218 
226....  191   App.  Div.  269 

227b App.  Term 

230....  191  App.  Dlv.  279 
235... lU  Misc.  Rep.  203 
239....  191  App.  Dlv.  176 
241... lU  Misc.  Rep.  370 

242b App.   Term 

243... lU  Misc.  Rep.  861 
245...  110  Misc.  Rep.  362 
247... Ill  Misc.  Rep.  160 
259....  191  App.  Div.  237 
266....  191  App.  Div.  212 
Z70...110  Misc.  Rep.  272 
273. .  .Ul  Misc.  Rep.  388 
276... Ill  Misc.  Rep.  292* 
276.... 191   App.  Dlv.  221 

283b App.  Term 

286... Ill  Misc.  Rep.  263 
296... Ul  Misc.  Rep.  406 
301... 110  Misc.  Rep.  347 
304....  191  App.  Dlv.  184 
319... Ul  Misc.  Rep.  331 
322... Ul  Misc.  Rep.  310 
830... Ul  Misc.  Rep.  74 
336... 109  Misc.  Rep.  696 
349b.... Mun.    Ct.  N.  Y. 

363b App.   Term 

364b App.   Term 

356b App.   Term 

366b App.   Term 

357b App.   Term 

358b App.    Term 

359'b Afo.    Term 

369>..1U   Misc.  Rep.  372 

361b App.   Term 

362b App.   Term 

363b App.   Term 

365b App.   Term 

366b App.   Term 

367'b App.    Term 

seT'b App.    Term 

868... Ul  Misc.  Rep.  391 

373b App.    Term 

375b App.  Term 

376b -....App.   Term 

378b App.   Term 

379... Ul  Misc.  Rep.  366 

382b .'..App.   Term 

383»b App.    Term 

383»b App.    Term 

384b App.    Term 

386... Ul  Misc.  Rep.  365 
389....  191   App.  Dlv.  2:>8 

.192'b App.    Term 

392»..lll  Misc.  Rep.  437 
395... no  Misc.  Rep.  141 
398... Ul  Misc.  Rep.    93 

427b Sur.    Ct. 

428...  110  Misc.  Rep.  257 

433b Sur.    Ct. 

435b Sur.    Ct. 

442....  190  App.  Div.  829 
449....  191  App.  Dlv.  396 

45i>b App.    Ternj 

451... Ul  Misc.  Rep.  376 
452... Ul  Misc.  Rep.  374 

454b App.   Term 

455... Ul  Misc.  Rep.  378 
456....  191  App.  Dlv.  255 
459.... 191  App.  Dlv.  504 
460... Ul  Misc.  Rep.  294 
461.... 191  App.  Dlv.  398 
464....  191  App.  Dlv.  424 
465.... 391  App.  Div.  40J 
469....  191  App.  Dlv.  393 
471.... 191  App.  Dlv.  402 


Supp. 

Page  Other  Report 

474.... 191  App.  Div.  390 
476.... 191  App.  Div.  500 
477.... 191  App.  Div.  312 
481.... 191  App.  Dlv.  601 
483....  191  App.  Div.  477 
487.... 191  App.  Div.  443 

491b Sup.  Ct.  8.  T. 

493.... 191  App.  Dlv.  497 
494... Ul  Misc.  Rep.  630 
496... Ul  Misc.  Rep.  628 
498. . .  Ul  Misc.  Rep.  624 
600... Ul  Misc.  Rep.  634 
506.  .110  Misc.  Rep.  439 
609.  .UO  Misc.  Rep.  266 
5U..110  Misc.  Rep.  270 
613... Ul  Misc.  Rep.  460 
Me....l91  App.  Dlv.  418 
520.... 191  App.  Div.  606 
522.... 191  App.  Dlv.  450 
542....  191  App.  Dlv.  436 
547.... 191  App.  Dlv.  488 
550... UO  Misc.  Rep.  489 
553.... 191  App.  Dlv.  427 
669.... 191  App.  Div.  492 
563.... 191  App.  Dlv.  412 
667.... 191  App.  Dlv.  374 
569....  191  App.  Dlv.  355 
671... Ul  Misc.  Rep.  424 
573....  191  App.  Dlv.  490 
574...  110  Misc.  Rep.  444 
576... UO  Misc.  Rep.  448 
581... UO  Misc.  Rep.  484 
584... Ul  Misc.  Rep.  521 
585... Ul  Misc.  Rep.  617 
598... Ill  MlBC.  Rep.  13 
609.... 191  App.  Dlv.  660 
611... Ul  Misc.  Rep.  465 
61 7....  191  App.  Dlv.  487 
619....  192  App.  Div.  888 
620... UO  Misc.  Rep.  494 
6r3...110  Misc.  Rep.  500 
628.... 191  App.  Div.  371 
631....  191  App.  Dlv.  570 
P33....191  App.  Dlv.  560 
637.. ..191  App.  Dlv.  563 
640....  191  App.  Dlv.  600 
642.... 191  App.  Dlv.  545 
645... UO  Misc.  Rep.  68f 

648b Sup.  Ct  T.  T. 

650...  191  App.  Dlv.  333 
653.... 191  \pp.  Dlv.  359 
657.... 191  App.  Dlv.  387 
659....  191  App.  Dlv.  608 
660....  191  App.  Dlv.  329 
C63....191  App.  Dlv.  594 
GCJi. .  UO  Misc.  Rep.  540 
670.... 191  App.  Dlv.  667 

671b App.   Term 

e72b App.   Term 

673b Sup.  Ct  S.  T. 

674.... 191  App.  Dlv.  667 
675....  191  App.  Div.  322 
677. .  .Ul  Misc.  Rep.  614 
679... UO  Misc.  Rep.  456 

689b Sup.  Ct  S.  T. 

690a App.    Dlv. 

694....  191  App.  Div.  567 
6r.6....191  App.  Div.  337 
6?9....191  App.  Dlv.  341 
701.... 191  App.  Div.  689 
704.^.. 191  App.  Dlv.  365 
707.... 191  App.  Div.  669 
709.... 191  App.  Div.  904 
709... UO  Misc.  Rep.  717 
714... lU  Misc.  Rep.  477 


Supp. 

Page  Other  Report 
721.... 191  App.  Div.  652 
728... lU  Misc.  Rep.  549 
725.... 191  App.  Dlv.  324 
728.... 191  App.  Div.  665 
729.... 191  App.  Dlv.  573 
730.... 192  App.  Div.  14 
732... Ul  Misc.  Rep.  416 
734.... 191  App.  Dlv.  614 

737b App.   Term 

738b App.   Term 

740b App.  Term 

742*b App.    Term 

742*. .  .191  App.  Dlv.  345 
750.... 191  App.  Dlv.  660 

755b App.   Term 

766.... 191  App.  Dlv.  625 
759b.... Sup.   Ct  Eq.  T. 

763b Sup.  Ct  S.  T. 

765b App.   Term 

767... Ul  Misc.  Rep.  418 

768b App.   Term 

770.... 191  App.  Dlv.  609 
772.... 192  App.  Dlv.  890 
773.... 192  App.  Dlv.  884 
774. . .  .191  App.  Dlv.  271 
777.... 191  App.  Dlv.  676 
780... Ul  Misc.  Rep.  460 

784b App.   Term 

786.... 191  App.  Dlv.  686 
789.... 191  App.  Dlv.  633 
790... UO  Misc.  Rep.  509 
793....  191  App.  Dlv.  610 
796... UO  Misc.  Rep.  714 

798b App.  Term 

800.... 191  App.  Dlv.  691 
804... UO  Misc.  Rep.  587 
807... UO  Misc.  Rep.  710 
809.... 191  App.  Dlv.  603 
813.... 191  App.  Dlv.  671 

816b App.   Term 

818.... 191  App.  Dlv.  676 
821.... 191  App.  Dlv.  798 
823.... 191  App.  Dlv.  303 
826.... 191  App.  Dlv.  620 
830... lU  Misc.  Rep.  671 
833... Ul  Misc.  Rep.  561 
835.... 191  App.  Dlv.  809 
^^. .  .110  Misc.  Rep.  692 
841... UO  Misc.  Rep.  708 
842.... 191  App.  Dlv.  680 
846.... 191  App.  Div.  656 
850. .  .110  Misc.  Rep.  683 
852... UO  Misc.  Rep.  704 
fc55....191  App.  Dlv.  376 
863.... 191  App.  Div.  801 
868... UO  Misc.  Rep.  532 
873....  191  App.  Dlv.  612 
883....  191  App.  Dlv.  680 
890.... 191  App.  Dlv.  933 
891.... 191  App.  Dlv.  649 
893.... 191  App.  Div.  940 

894b Sup.  Ct  S.  T. 

896b App.   Term 

897b App.   Term 

8f9....191  App.  Dlv.  276 
901.... 191  App.  Dlv.  618 

903»a App.    Dlv. 

903*b App.   Term 

907b Sur.    Ct 

908... lU  Misc.  Rep.  671 

9Ub .Sur.   Ct 

913... lU  Misc.  Rep.  739 
936...110  Misc.  Rep.  548 
921...  110  Misc.  Rep.  556 
926-969 Mem.  Dec. 


•  Not  reported  In  Appellate  Division  Reports.         h  Not  reported  in  Miscellaneous  Reporu. 

[End  of  Table.] 

Digitized  by 


v^oogle 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


This  is  a  Key-Numbered  Volume 

Each  syllabus  paragraph  in  this  volume  is  marked 
with  the  topic  and  Key-Number  section  «=»  under 
which  the  point  will  eventually  appear  in  the  Amer* 
ican  Digest  System. 

The  lawyer  is  thus  led  from  that  syllabus  to  the  exact 
place  in  the  Digests  where  we,  as  digest  makers,  have 
placed  the  other  cases  on  the  sanie  point— 7%is  is  the 
Key-Number  Annotation. 


Digitized  by 


Google 


NATIONAL  RBPORTBR  SYSTEM N.  T.  8UPP.  AND  8TATM  RBPORTBR 

THE 

1 

NEW  YORK  SUPPLEMENT 

WITH    KEY-NUMBER    ANNOTATIONS 

VOLUME  181 

PERMANENT  EDITION 

(NEW  YORK  STATE  REPORTER.  VOL.  216) 

CONTAINING 

THE  DECISIONS  OF  THE  SUPREME  AND 

LOWER  COURTS  OF  RECORD  OF 

NEW  YORK  STATE 


WITH  TABLE  OF  NEW  YORK  SUPPLEMENT  CASES 

THAT  HAVE  BEEN  PASSED  UPON  BY 

THE  COURT  OP  APPEALS 


APRIL  19 — JUNE  7,  •  1920 


ST.  PAUL 

WEST  PUBLISHING  CO. 

1920 


Digitized  by 


Google 


GOPTBIGHT,  1920 
BY 

WEST  PUBLISHING  COMPANY 
(181  N.Y.S.) 


Digitized  by 


Google 


NfilW  TQRK  8UPPLBMBNT,  YOIAJUB  181 


JUDGES 


OP  THE  COURTS  REPORTED  DURING  THE  PERIOD  COVERED  BY  THIS  VOLUME 


SITPREBfE  COtTBT— 7tr«t  Department. 

Justices  of  the  Appellate  Division. 
JOHN  PROCTOR  CLARKE,  Prbsidino  Justice. 

ASSOCIATE  JUSTICES. 

FRANK  C.  LAUGHLIN. 
VICTOR  J.  DOWLINO. 
WALTER  LLOYD  SMITH. 
ALFRED  R.  PAGE. 
EDGAR  8.  K.  MERRBLL.  . 
EUGENE  A.  PHILBIN.* 
SA3ajEL  GREENBAUM.' 

Justicee  of  the  Appellate  Term,  1920. 

Januarjf. 
CHARLES  L.  GUY,  Prbsidino  Justice. 

ASSOCIATE  JUSTICES. 

NATHAN  BIJUR. 
ROBERT  F.  WAGNER. 

Fetfruary. 
IRVING  LEH1LA.N,  PBxsioiNa  Justice. 

ASSOCIATE   JUSTICES. 

BARTOW  S.  WEEKS. 
EDWARD  R,  FINCH. 

March, 
CHARLES  L.  GUY»  Pbbsidimo  Justice. 

ASSOCIATE  justices. 

NATHAN  BIJUR. 
GEORGE  V.  MULLAN. 

April. 
CHARLES  L.  GUY,  PBESiSKHa  Justice. 

ASSOCIATE   justices. 

EDWARD  R.  FINCH. 
ROBERT  F.  WAGNER. 

May. 
CHARLES  L.  GUY,  Pbesidino  Justice, 
associate  justices. 
NATHAN  BIJUR. 
GEORGE  V.  MULLAN. 

June. 
CHARLES  L.  GUY,  Pbesidino  Justice. 

ASSOCIATE  justices. 

NATHAN  BIJUR. 
FRANCIS  B.  DELEHANTY. 


SUPREME  COURT— First  Dept.— Cont'd. 

Justices  of  the  Appellate  Term,  1920— Cont'd. 

OctiAer, 

CHARLES  L.  GUY,  FaBSiDiKG  JUSTICE. 

associate  justices. 

NATHAN   BIJTJR. 

FRANCIS  B.  DELBHANTT. 

November, 
NATHAN  BUUR,  PRBSIDINO  JUSTICB. 

ASSOCIATE  JUSTICES. 

EDWARD  G.  WHITAKER. 
GEORGE  V.  MULLAN. 

December. 
IRVING  LEHMAN,  Presiding  Justicb. 

ASSOCIATE  JUSTICES. 

BARTOW  S.  WEEKS. 
ROBERT  F.  WAGNER. 

Justioes  of  the  First  Distriot. 

P.  HENRY  DUGRO.» 
E.  J.  McGOLDRICK.* 
JOHN  PROCTOR  CLARKE, 
.     SAMUEL  GREENBAUM." 
VERNON  M.  DAVIS. 
VICTOR  J.  DOWLING. 
JOSEPH  B.  NBWBURGBR. 
MITCHELL  L.  ERLANGER. 
JOHN  FORD. 

LEONARD  A.  GIEGERICH. 
CHARLES  L.  GUY. 
PETER  A.  HENDRICK. 
M.  WARLEY  PLATZEK. 
IRVING  LEHMAN. 
NATHAN  BIJUR. 
EDWARD  J.   GA VEGAN. 
ALFRED  R.  PAGE. 
DANIEL  F.  COHALAN. 
FRANCIS  K.  PENDLETON." 
HENRY  D.  HOTCHKISS. 
THOMAS  P.  DONNELLY. 
EDWARD  G.  WHITAKER. 
BARTOW  S.  WEEKS. 
FRANCIS  B.  DELEHANTY. 
EDWARD  R  PINCH. 
JOHN  M.  TIERNEY. 


s  Died  March  16,  19S0. 

*  Appointed  to  succeed  Eugene 

*  Died  March  1,  1920. 


Phllbin. 


*  Appdinted  to  Rucceed  P.  Henry  Dusro. 
■  ReUred  MRrch  20,  1920. 


(T) 


^19378 


Digitized  by 


Google 


VI 


181   NEW   YORK   SUPPLEMENT 


SUPREME  COUBT— First  Dept.--Go]it*d« 

Juttiotts  of  the  First  DIstriot — Cont'd. 

WILLIAM  P.  BimR. 
B.  J.  GLENNON.* 
GEORQB  V.  MULLAN. 
RICHARD  H.  MITCHELU 
JOHN  V.  McAVOY. 
ROBERT  F.  WAGNER. 
RICHABD  P.  LTDON. 
PHILIP  J.  McCOOK. 

Seoond  Departiusiit. 

Justioss  of  tho  Appollato  Division. 
ALHBT  F.  JENKSp  Pbbsidinq  Justice. 

▲880CIATB  XnSTICBS. 

ISAAC  N.  MILLS. 
ADELBERT  P.   RICH. 
HARRINGTON  PUTNAM. 
ABEL  E.  BLACKMAH. 
WILLIAM  J.  KELLY.* 
WALTER  H.  JAYCOX. 

Justioss  of  ths  Appsllats  Tsrm,  1920. 
March, 
LESTER  W.  CLARK. 
CHARLES  H.  KELBY. 
DAVID  F.   MANNING. 

May. 
LESTER  W.  CLARK. 
CHARLES  H.  KELBY. 
DAVID  F.  MANNING. 

Bept&mber. 
LESTER  W.  CLARK. 
CHARLES  H.  KELBY. 
DAVID  F.   MANNING. 

D9oember. 
LESTER  W.  CLARK. 
CHARLES  H.  KBLBY. 
DAVID  F.   MANNING. 

Justices  of  ths  Ssoond  District. 

WILLIAM  J-  KELLY. 
JOSEPH  ASPINALL. 
LESTER  W.  CLARK. 
TOWNSBND  SCUDDER. 
ABEL  E.  BLACKMAR. 
ISAAC  M.  KAPPER. 
HARRINGTON   PUTNAM. 
CHARLES  H.   KELBY. 
RUSSELL  BENEDICT. 
JAMES  C.  VAN  SICLEN. 
ALMET  F.  JBNKS, 
DAVID  F.  MANNING. 
STEPHEN  CALLAGHAN. 
JAMES  C.  CROPSEY. 
EDWARD  LAZANSKY. 
LEWIS  L.  FAWCETT. 


SUPREME  OOmtT— Second  Dept.— O't'd. 

Justioss  of  ths  Sscond  District— Cont'd. 

LBANDER  B.  FABER. 
AANON  L.  SQUIRES. 
WALTER  H.  JAYCOX. 

Justices  of  ths  Ninth  Distrioii 

MARTIN  J.   KBOGH. 
JOSEPH  MORSCHAUSER. 
ARTHUR  S.  TOMPKINS. 
J.  ADDISON  YOUNG. 
WILLLAM  P.  PLATT. 
ALBERT  H.  F.  SEEGER. 

Third  Departusiit. 

Justices  of  ths  Appsllsts  Division. 
JOHN  M  KELLOGG,  Pbbsioimq  Justics. 

A880CIATS  JUSTIOSS. 

JOHN  WOODWARD. 
AARON  V.  S.  COCHRANE. 
HENRY  T.  KELLOGG. 
MICHAEL  H.   KILEY. 

Justices  of  the  Third  District. 

WESLEY  O.  HOWARD. 
WILLIAM  P.  RJLJDD. 
GILBERT  D.  B.  HASBRO UCK. 
CHARLES  E.  NICHOLS. 
HAROLD  J.  HINMAN. 

Justices  of  ths  Fourth  Distriot. 
CHARLES  C.  VAN  KIRK. 
EDWARD  C.  WHITMYER, 
HENRY  V.  BORST. 
GEORGE  R.  SALISBURY. 

Justices  of  ths  Sixth  District. 
GEORGE  MCCANN. 
ROWLAND  L.  DAVIS. 
ABRAHAM  L.  KELLOGG. 
THEODORE  R.  TUTHILU 

Fovrtli.  DepArtmsnt. 

Justices  of  the  Appellste  Division. 
FREDERICK  W.  KRUSE,  PRBSioiNo  Justice. 

AB80GXATK  JU8TICB8. 

JOHN  S.  LAMBERT. 
PASCAL  C.  J.  DE  ANGEUS. 
IRVING  G.  HUBBS. 
WILLIAM  W.  CLARK. 

Justices  of  ths  Fifth  District. 

IRVING  R.  DEVENDORF. 
EDGAR  C.  EMERSON. 
LEONARD  C.  CROUCH. 
WILLIAM  M  ROSS. 


*  Appointed  May  1,  1B20,  to  succeed  Francis  K.  Pendleton. 
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SUPREME  €On&T-^oiirthDept.^0't'd. 

Justices  of  ths  Ssventh  District. 
0E30RGE  A.  BE^ITON.^ 
SAMUEL  N.  SAWYER. 
ADOLPH  J.  RODENBBCK. 
ROBERT  F.  THOMPSON. 
BENJAMIN  B.  CUNNINGHAM. 
JOHN  B.  M.  STEPHENS.* 

Justices  of  tlie  Eiglith  District. 

LOUIS  W.  MARCUS. 
CHARLES  B.  WHEELER. 
EDWARD  K.  EMERY.* 
CHARLES  H.  BROWN. 
CHARLES  A.  POOLEY. 
HARRY  L.  TAYLOR. 
WESLEY  G.  DUDLEY. 
■    GEORGE  W.  COLE. 
CHARLES  B.  SEARS. 
•       PHILIP  A.   LAING.*"» 

ALONZO  G.  HINCKLEY.tt 


CITY  GOURT  OF  NEW  YORK* 

EDWARD  F.  0*DWYER,  Chuf  Justici. 

▲SSOCXATS  JU8TICB8. 

ALEXANDER  PIN^LITB. 
PETER  SCHMUCK. 
EDWARD  B.  LA  FBTRA, 
JOHN  L.  WALSH. 
ABRAHAM  G.  MEYER. 
LOUIS  A,  VALENTE. 
THOMAS  T.  REILLY. 
LOUIS  WENDEL,  JB. 
JOSEPH  M.   CALLAHAN/ 

COURT    OF    CLAIMS. 

FRED  M.   ACKERSON,  PRISIOINO  JUDCO. 

JUDOBS. 

WILLIAM  W.  WEBB. 
SANFORD  W.  SMITH. 
WILLIAM  D.  CUNNINGHAM. 
CHARLES  MOR8CHAUSER.  , 


Y  Retired  January  1.  1919. 

"  Elected  and  took  office  January  1,  1919. 

•  Died  November  10,  1919. 


^^  Appointed  to  succeed  Edward  K.  Emery, 
»  Elected  November,  1919. 
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Order  reyersed  126  N.  E.  269,  228  N.  Y.  49. 

Campbell  y.  Tunnicliflf,  173  N.  Y.  Supp.  242.. 
Motion  to  dismiss  appeal  denied  125  N.  B. 
913,  227  N.  Y.  memoranda.  71. 

Capazzi  y.  Kmpire  Gas  &  Electric  Co..  170  N. 
Y.  Supp.  1071.  Judgment  affirmed  126  N.  B. 
902,  227  N.  Y.  memoranda,  102. 

Cary  y.  Town  of  Scipio,  170  N.  Y.  Supp.  1072- 
Motion  to  dismiss  appeal  denied  125  N.  B. 
913,  227  N.  Y.  memoranda,  30. 

C.  r.  Harms  Co.  y«  Leon  hard  Michel  Brewing 
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ment reversed  126  N.  E.  257,  228  N.  Y.  1. 

De  Maria  v.  New  York  Cent  R.  Co..  168  N. 
Y.  Supp.  292,    Judgment  affirmed  126  N.  B. 
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memoranda,  53,  54,  55. 

Dodd  V.  461  Eighth  Ave.  Co.,  175  N.  Y.  Supp. 
000.  Order  affirmed  125  N.  B.  916,  227  N. 
Y.  memoranda,  45. 

Duflfy  V.  Kalbach,  172  N.  Y.  Sunp.  888.  Judg- 
ment affirmed  126  N.  K  905,  228  N.  Y.  mem- 
oranda, 15. 

Dugas  V.  Bashwitz  Bros.  &  Co.,  173  N.  Y.  Supp. 

905,  Judgment  affirmed  125  N.  B.  916,  227 
N.  Y.  memoranda,  61. 

Dyer  v.  Nolin,  171  N.  Y.  Supp.  1084.  Appeal 
dismissed  125  N.  B.  917,  "227  N.  Y.  memoran- 
da, 72. 

Earle  v.  Earle,  169  N.  Y.  Supp.  1092.  Motion 
to  withdraw  appeal  conditionally  granted  125 
N.  E.  917.  227  N.  Y.  memoranda.  26. 

Eastern  Steel  Co.  v.  Globe  Indemnity  Co.,  172 
N.  Y.  Supp.  888.  Judgment  affirmed  125  N. 
B.  917,  227  N.  Y.  memoranda,  34. 


Edgar  v.  Waldo,  172  N.  Y.  Supp.  889.  Judg- 
ment affirmed  126  N.  B.  905,  227  N.  Y.  mem- 
oranda, 104. 

Kldridge  v.  Endicott,  Johnson  &  Co.,  177  N.  Y. 
Supp.  863.  Order  reversed  126  N.  R  254, 
2287^.  Y.  216. 

Ennis  v,  Chichester,  175  N.  Y.  Supp.  244. 
Judgment  affirmed  126  N.  E.  906,  227  N.  Y. 
memoranda.  111. 

Equitable  Life  Assur.  Soc.  of  U.  S.  v.  Wilds, 
175  N.  Y.  ^upp.  901.  Judgment  affirmed  125 
N.  B.  917,  227  N.  Y.  memoranda,  75. 

Ertiachek  v.  New  Hampshire  Fire  Ins.  Co.  of 
Manchester,  167  N.  Y.  Supp.  58.  Judgment 
affirmed  126  N.  E.  906,  228  N.  Y.  memoranda, 
37. 

£*einstein  v.  Massachusetts  Bonding  &  Ins.  Co., 
171  N.  Y.  Supp.  589.  Motion  to  dismiss  ap- 
peal denied  125  N,  E.  918.  227  N.  Y.  memo- 
randa, 28. 

Ferraro  v.  Terrence,  176  N.  Y.  Supp.  898. 
Judgment  affirmed  126  N.  E.  906,  227  N.  Y. 
memoranda,  103. 

First  Nat.  Bank  v.  Stengel,  171  N.  Y.  Supp. 
1085.  Judgment  affirmed  126  N.  E.  906,  2Zr 
N.  Y.  memoranda,  107. 

Blscher,  In  re,  171  N.  Y.  Supp.  17.  Appeal 
dismissed  125  N.  B.  918.  227  N.  Y.  memoran- 
da, 65. 

Fisher  v.  Fisher,  170  N.  Y.  Supp.  1079.  Judg- 
ment affirmed  126  N.  B.  907,  227  N.  Y.  mem- 
oranda, 115. 

Fleming  v.  New  York  Cent  R.  Co.,  172  N.  Y. 
Supp.  891.  Judgment  affirmed  126  N.  B.  907, 
228  N.  Y.  memoranda,  10. 

Fontanella  v.  New  York  Cent.  R.  Co..  174  N. 
Y.  Supp.  537.    Judgment  affirmed  126  N.  E. 

907,  227  N.  Y.  memoranda,  42. 

Fort  V.  Globe  &  Rutgers  Fire  Ins.  Co.,  173  N. 

Y.  Supp.  595.     Appeal  dismissed  125  N.  E. 

918.  227  N.  X.  memoranda,  29. 
Fults  V.   New  York  Cent.  R.  Co.,  174  N.  Y. 

Supp.  903.    Judgment  affirmed  126  N.  EL  907. 

227  N.  Y.  memoranda,  95. 
Futoransky  v.  Nassau  Electric  R.  Co.,  162  N. 

Y.  Supp.  1120.    Judgment  affirmed  126  N.  E. 

908,  227  N.  Y.  memoranda,  86. 

Gay's  Will,  In  re,  176  N.  Y.  Supp.  900.  Order 
affirmed  125  N.  E.  918,  227  N.  Y.  memoranda, 
56. 

Geyer  v.  New  York  Consol.  R.  Co.,  170  N.  Y. 
Supp.  1081.  Judgment  affirmed  125  N.  E. 
918,  227  N.  Y.  memoranda,  68. 

Godley  v.  Crandall  &  Godley  Co.,  168  N.  Y. 
Supp.  251.  Judgment  affirmed  126  N.  E. 
908,  227  N.  Y.  memoranda,  104. 

Goodyear  Tire  &  Rubber  Co.  v.  Vulcanized 
Products  Co.,  168  N.  Y.  Supp.  1109.  Judg- 
ment affirmed  126  N.  B.  710.  228  N.  Y.  lia 

Grady  v.  Lehigh  Valley  R.  Co.,  177  N.  Y.  Supp. 
916.  Judgment  affirmed  126  N.  B.  908,  227 
N.  Y.  memoranda.  111. 


Hall  y.  Intern^tionalR.  Co.,_17p_  N.  Y.  Supp. 
1103.    Judgment  affirmed  126  N.  E.  908,  228 


1084.    Judgriient  affirmed  125  N.  B.  919.  227 
N.  Y.  memoranda,  67. 
Halpcrn  v.  Langrock  Bros.  Co..  167  N.  Y.  Supp. 


N.  Y.  memoranda,  39. 
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Hamilton  t.  Monde,  169  N.  Y.  Snpp.  826. 
.  Judgment  affirmed  126  N.  B.  009,  227  N.  Y. 
memoranda,  91. 

Harris'  WiU,  In  te.  176  N.  Y.  Supp.  902.  Or- 
der affirmed  126  N.  B.  909,  228  N.  Y.  memo- 
randa, 7. 

Hatch  Y.  President,  etc.,  of  Village  of  Monti- 
cello,  171  N.  Y.  Supp.  1050.  Judgment  af- 
firmed 126  N.  E.  909,  227  N.  Y.  memoranda, 
92. 

Hasres  ▼.  Lacv.  164  K  Y.  Supp.  1095.  Appeal 
dismissed  126  N.  BL  910,  228  N.  Y.  memo- 
randa. 38. 

Hazard^s  Estete,  In  re,  177  N.  Y.  Supp.  369. 
Order  reversed  126  N.  B.  345,  228  N.  Y.  26. 

Herke  v.  South  Buffalo  R-  Co.,  172  N.  Y.  Supp. 
897.  Judgment  affirmed  125  N.  B.  919,  227 
N.  Y.  memoranda,  66.        t 

Herman  v.  Roberts,  166  N.  Y.  Supp.  1097. 
Judgment  affirmed  126  N.  B.  910,  228  N.  Y. 
memoranda,  44. 

Hilliker  y.  Rueger,  170  N.  Y.  Supp.  1086. 
Judgment  modified  126  N.  B.  266,  228  N.  Y. 
11.' 

Hirsch  v.  Radt  165  N,  Y.  Supp.  1091.  Judg- 
ment reversed  126  N.'  B,  653,  228  N.  Y.  100. 

Hollender  ▼.  Wallace.  167  N,  Y.  Supp.  824, 
Judgment  affirmed  125  N.  B.  919,  227  N.  Y. 
memoranda,  62. 

Holmes  v.  Camp,  175  N.  Y.  Siipp.  349.  Order 
affirmed  126  N.  B.  910. 

Hosmer  v.  Carney,  174  N.  Y.  Supp.  907.  Judg- 
ment reversed  126  N.  E.  650,  228  N.  Y.  73. 

liubbard  v.  Hubbard,  172  N.  Y.  Supp.  898. 
Judgment  affirmed  126  N.  B.  60S,  228  N.  Y. 
81. 


Imperial  Products  Co.  ▼.  Capitol  Chemical  Co., 
176  N.  Y.  Supp.  49.  Judgment  affirmed  126 
N.  B.  911,  228  N.  Y.  memoranda,  24. 

Jensen  y.  South  Brooklyn  R.  Ca,  173  N.  Y. 
Supp.  910.  Judgment  affirmed  1S5  N.  B.  919, 
227  N.  Y.  memoranda,  70. 

Johnson  y.  State,  173  N.  Y.  Supp.  701.  Judg- 
ment affirmed  125  N.  El.  919,  227  N.  Y.  mem- 
oranda, 58. 

Johnson  v.  Westchester  St  R.  Co.,  170  N.  Y. 
Supp.  1069.  Appeal  dismissed  126  N.  B. 
911,  227  N.  Y.  memoranda,  101. 

John  Wanamaker,  New  York»  y.  Ods  Meyator 
Co.,  175  N.  Y.  Supp.  78.  Judgment  modi- 
fied 126  N.  B.  718,  228  N.  Y.  192. 

John  Wanamaker,  New  York,  y.  Otis  laevator 
Co.,  175  N.  Y.  Supp.  82.  Judgment  modified 
126  N.  B.  721, 

John  Wanamaker,  New  York,  v.  Otis  Blevator 
Co.,  175  N.  Y.  Supp.  82.  Judgment  modified 
126  N.  B.  911,  228  N.  Y.  memoranda.  35. 

John  Wanamaker,  New  York,  y.  Otis  Elevator 
Co.,  175  N.  Y.  Supp.  84.  Judgment  affirmed 
126  N.  B.  911,  228  N.  Y.  memoranda,  36. 

John  Wanamaker,  New  York,  v.  Otis  Blevator 
Co.,  176  N.  Y.  Supp.  905.  Judgment  modi- 
fied 126  N.  B.  718,  228  N.  Y.  192. 

John  Wanamaker,  New  York,  v.  Otis  Elevator 
Co.,  176  N.  Y.  Supp.  84.  Judgment  affirmed 
126  N.  B.  721. 


T.S.) 

John  Wanamaker,  New  York,  y.  Otis  Blevator 
Co.,  176  N.  Y.  Supp.  905.  Judgment  modi- 
fied 126  N.  E.  911,  228  N.  Y.  memoranda,  35. 

John  Wanamaker,  New  York,  y.  Otis  Elevator 
Co.,  176  N.  Y.  Supp.  905.  Judgment  affirmed 
126  N.  EL  911.  228  N.  Y.  memoranda,  36. 

Jonathan  Ring  &  Co.  v.  Winola  Worsted  Yam 
Co.,  162  N.  Y.  Supp.  1125.  judgment  reyers^ 
ed  126  N.  B.  514,  228  N.  Y.  127. 

Kafline  y.  Brooklyn  Eastern  Dist.  Terminal, 
168  N.  Y.  Supp.  120.  Judgment  affirmed  126 
N.  B.  912,  228  N.  Y.  memoranda,  17. 

KeUogg  y.  Anderson  Grain  Co.,  179  N.  Y.  Supp. 
929.  Appeal  dismissed  126  N.  B.  912,  228 
N.  Y.  memoranda,  54. 

Kempf  y.  Biers,  162  N.  Y.  Supp.  780.  Judg^ 
ment  affirmed  125  N.  B.  920,  227  N.  Y.  mem- 
oranda, 68. 

Kender  y.  Reineking,n77  N.  Y.  Supp.  918.  Or- 
der reversed  126  N.  B.  713,  228  N.  Y.  240. 

Kent  y.  Brie  R.  Co.,  167  N.  Y.  Supp.  1108. 
Judgment  reversed  126  N.  B.  646,  228  N.  Y. 
94. 

Kernochan  v.  Farmers'  Loan  &  Trust  Co.,  175 
N.  Y.  Supp.  831.  Judgment  affirmed  126  N. 
B.  912,  227  N.  Y.  memoranda,  106. 

Knight  &  De  Micco  y.  Lewis;  168  N.  Y.  Supp. 
1114.  Disihissal  of  appeal  denied  126  N.  E. 
912,  228  N.  Y.  memoranda,  53. 

Laberheim  y.  Ehret,  163  N.  Y.  Supp.  1121. 
Appeal  dismissed  126  N.  B.  913,  227  N.  Y. 
memoranda,  94.  • 

Lajam  v.  Abraham  Sahdala  &  Son,  176  N.  Y. 
Supp.  907.  Judgment  affirmed  126  N.  B.  913, 
227  N.  Y.  memoranda,  115. 

Lauffer  v,  Downes,  167  N.  Y.  Supp.  738.  Judg- 
ment affirmed  126  N.  B,  913,  228  N.  Y.  mem- 
oranda, 45. 

Lawler  y.  Sheffield  Const.  Co.,  174  N.  Y.  Supp. 
909.  Appeal  dismissed  125  N.  B.  920,  227 
N.   Y.  memoranda,  36. 

Leahy  v.  Lucius  Blngineering  Co.,  174  N.  Y. 
Supp.  810.  Judgment  affirmed  126  N.  B.  913, 
227  N.  Y.  memoranda,  108. 

Levine  y.  New  York  Rys.  Ca,  175  N.  Y.  Supp. 
909.  Judgment  affirmed  126  N.  B.  914,  2^7 
N.  Y.  memoranda,  100. 

Lowe  y.  Leary,  171  N.  Y.  Supp.  637.  Order 
affirmed  125  N.  B.  920,  227  NT  Y.  memoranda, 
77. 

Lynch  v.  Jones,  166  N.  Y.  Supp.  1047.  Appeal 
dismissed  126  N.  B.  914,  228  N.  Y.  memoran- 
da, 10. 

Magnus  y.  Royal  Jewelry  Mfg.  Co.,  166  N.  Y. 
Supp.  1103.  Judgment  affirmed  126  N.  B. 
914,  228  N.  Y.  memoranda,  41. 

Martin  v.  Heraog,  163  N.  Y.  Supp.  189.  Judg- 
ment affirmed  126  N.  B.  814,  2^S  N.  Y.  164. 

Metropolitan  Trust  Co.  of  City  of  New  York 
y.  Long  Acre  Electric  Light  &  Power  Co., 
171  N.  Y.  Supp.  567.  Judgment  affirmed  126 
N.  B.  914,  .228  N.  Y.  memoranda.  32. 

Milkman  y.  Casesa,  168  N.  Y.  Supp.  1119. 
Judgment  affirmed  125  N.  B.  920,  &7  N.  Y. 
memoranda,  63. 

Mulder  y.  U.  S.  Slicing  Mach.  Co.,  174  N.  Y. 
Supp.  913.  Judgment  reversed  126  N.  E. 
517,  228  N.  Y.  8a 
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Bfurphy  t.  Ludlum  Steel  Co..  169  N.  Y.  Sopp. 

781.    Judgment  affirmed  126  N.  B.  915,  2^ 

N.  T.  memoraztda^82. 
Murtha   V.   New   York   Homeopathic   Medical 

College  &  Slower  Hospital,  169  N.  Y.  Supp. 

1105.    Judgment  affirmed  126  N.  B.  722,  228 

N.  Y.  183.  _ 

Murtha    v.    New   York   Homeopathic   Medical 

College  and  Flower  Hospital,  169  N.  Y.  Supp. 

1105.    Judgment  affirmed  126  N.  R  915,  2& 

N.  Y.  memoranda,  47. 

National  Aniline  &  Chemical  Co.  y.  Leerbnrger, 
172  N.  Y.  Supp.  909.  Judgment  affirmed  126 
N.  E.  915,  228  N.  Y.  memoranda.  34. 

Neary  y.  Gould,  168  N.  Y.  Supp.  1121.  Judg- 
ment affirmed  126  N.  £.  916,  228  N.  Y.  mem- 
oranda, 29. 

New  York  Ldfe  Insurance"  &  Trust  Co.  y.  Gal- 
latin, 170  N.  Y.  Supp.  1100.  Judgment  af- 
firmed 126  N.  S.  916,  227  N.  Y.  memoranda, 
85. 

NodweU  V.  New  York  Rys.  Co.,  168  N.  Y.  Supp. 
1121.  Judgment  reversed  126  N.  B.  916,  228 
N.  Y.  memoranda,  43. 

Nodwell  y.  New  York  Rys.  Co^  168  N.  Y.  Supp. 
1121.  Judgment  reyersed  126  N.  E.  917,  228 
.N.  Y.  memoranda,  44. 

Norris  y.  Myers,  163  N.  Y.  Supp.  1124.  Judg- 
ment affirmed  126  N.  B.  917,  228  N.  Y.  mem- 
oranda, 40. 

Northern  Westchester  lijrhting  Co.  y.  Presi- 
dent, etc.,  of  Village  of  Ossining,  165  N.  Y. 
Supp.  247.    Appeal  dismissed  125  N.  E.  921, 

227  N.  Y.  memoranda,  27. 

O'Esau  y.  B.  W.  Bliss  Co.,  174  N.  Y.  Supp. 
739.  Order  affirmed  125  N.  E.  921,  227  N.  Y. 
memoranda,  45. 

Ogle  y.  Rosenthal.  175  N.  Y.  Supn.  914.  Judg- 
ment affirmed  126  N.  B.  917,  227  N.  Y.  mem- 
oranda, 97. 

Orester  y.  Dayton  Rubber  Mfg.  Co..  176  N.  Y. 
Supp.  914.  Judgment  reyersed  126  N.  B. 
510,  228  N.  Y.  184. 

People  y.  Dedrick,  170  N.  Y.  Supp.  713.  Ap- 
peal dismissed  125  N.  B.  921,  227  N.  Y.  mem- 
oranda, 66. 

People  y.  Hudson  Riyer  Connecting  R.  Corpora- 
tion, 174  N.  Y.  Supp.  754.  Judgment  af- 
firmed and  appeal  dismissed  126  N.  £.  801, 

228  N.  ^.203. 

People  y.  Hudson  Riyer  Connecting  R.  Corpo- 
ration, 174  N.  Y.  Supp.  915.  Appeal  dismiss- 
ed 126  N.  B.  918,  228  N.  Y.  memoranda,  52. 

People  y.  Leonard,  178  N.  Y.  Supp.  912.  Judg- 
ment affirmed  126  N.  E.  918,  228  N.  Y.  mem- 
oranda, 14. 

People  y.  Louis  K.  Liggett  Co.,  171  N.  Y.  Supp. 
44.  Judgment  affirmed  125  N.  B.  922,  227 
N.  Y.  memoranda,  65. 

People  y.  Saul,  176  N.  Y.  Supo.  358.  Appeal 
dismissed  125  N.B.  922,  227  N.  Y.  memo- 
randa, 49. 

People  y.  Schet/'172  ^.  Y.  Supp.  564.  Judg- 
ment affirmed*126  N.  B.  922,  227  N.  Y.  mem- 
oranda, 79. 


People  V.  Trincal,  167  N.  Y.  Supp.  1120.  Ap- 
peal dismissed  125  N.  B.  923,  227  N.  Y.  mem- 
oranda, 40. 

People  V.  Witherbee,  164  N.  Y.  Supp.  915.  Or- 
der affirmed  126  N.  B.  918,  228  N.  Y.  mem- 
oranda, 31. 

People,  by  E^iUips,  y.  U.  S.  Grand  Lodge  of  In- 
dependent Order  Sons  of  Benjamin.  174  N. 
Y.  Supp.  917.  Appeal  dismissed  125  N.  E. 
928,  227  N.  Y.  memoranda,  26.* 

People  ex  reL  City  of  New  York  y.  NeyiUe,  170 
N.  Y.  Supp.  588.    Order  affirmed  126  N.  E. 

919,  228  N.  Y.  memoranda,  6. 

People  ex  rel.  Fidelity  &  Casualty  Co.  of  New 
York  y.  Joslin,  177  N.  Y.  Supp.  42.  Order 
affirmed  125  N.  B.  928,  227  N.  Y.  memoran- 
da, 40. 

People  ez  rel.  General  Chemical  Co.  y.  Cantor, 
176  N.  Y.  Supp.  916.  Order  affirmed  126  N. 
B.  919,  228  N.  Y.  memoranda,  2. 

People  ez  rel.  Iroquois  Door  Co.  y.  Knapp,  173 
N.  Y.  Supp.  641.  Order  affirmed  125  N.  E. 
923,  227  N;  Y.  memoranda,  40. 

People  ez  rel.  Irwin  y.  Homer,  178  N.  Y.  Sunp. 
9n.  Appeal  dismissed  126  N.  B.  919,  228 
N.  Y.  memoranda,  9. 

People  ez  rel.  Lewis  y.  Fowler,  178  N.  Y.  Supp. 
500.     Dismissal  of  appeal  denied  126  N.  B. 

920,  228  N.  Y.  memoranda,  52. 

People  ez  rel.  Mispah  Lodge  No.  518,  I.  O.  O. 
F.,  y.  Burke,  179  N.  Y.  Supp.  944.  Order 
reyersed  126  N.  B.  708,  228  N.  Y.  245. 

People  ez  rel.  Newton  y.  Trembly,  178  N.  Y. 
Supp.  736.  Order  reyersed  126  N.  E.  255, 
228  N.  Y.  88. 

People  ez  rel.  New  York  Cent.  &  H.  R.  R:  Co. 
y.  Woodbury,  174  N.  Y.  Supo.  916.  Order 
affirmed  126  N.  B.  920,  228  N.  Y.  memoranda, 
11. 

People  ez  rel.  Occidental  Lodge  No.  766,  F.  & 
A.  M.,  y.  Burke,  179  N.  Y.  Supp.  944.  Or- 
der  reyersed  126  N.  B.  705,  228  N.  Y.  mem- 
oranda, 59. 

People  ex  ret  Town  of  Bedford  y.  State  Tax 
Cortimission,  178  N.  Y.  Supp.  911.  Order  af- 
firmed 126  N.  B.  920,  228  N.  Y.  memoranda, 
12. 

People  ex  rel.  Town  of  Harmony  y.  Public  Serv- 
ice Commission  of  State  of  New  York,  Sec- 
ond Dist,  174  N.  Y.  Supp.  917.  Order  af- 
firmed 125  N.  B.  923,  227  N.  Y.  memoranda, 
oo. 

Pierson.  y.  Interborough  Rapid  Transit  Co.,  172 
N.  Y.  Supp.  492.  Judgment  affirmed  126  N. 
E.  920,  227  N.  Y.  memoranda,  114. 

Petry  y.  Petry,  175  N.  Y.  Supp.  30.  Judg- 
ment affirmed  125  N.  B.  924,  227  N.  Y.  mem- 
oranda^  69.  > 

t*otter  y.  Sager,  171  N.  Y.  Supp.  438.  Judg- 
ment affirmed  126  N.  B.  920,  228  N.  Y.  mem- 
oranda, 22. 

Quincey  y.  Emery.  174  N.  Y.  Supp,  918.  Judg- 
ment affirmed  126  N.  E.  921,  228  N.  Y.  mem- 
oranda, 21. 

Ramapo  Mountains  Water,  Power  &  Seryice 
Co.  y.  Seidler,  178  N.  Y.  Supp.  920.  Judg- 
ment affirmed  125  N.  E.  924,  227  N.  Y.  mem- 
oranda, 57. 
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Baymond-Hadley  Corporation  ▼.  Boston  k  M. 
R.  R.,  174  N.  Y.  Supp.  342.  Judgment  af- 
firmed 126  N.  E.  921,  227  N.  Y.  memoranda, 
96. 

Rosenfeld  t.  Albert  Smith  &  Sons,  168  N.  Y. 
Supp.  214.  Judgment  affirmed  125  N.  E.  924, 
227  N.  Y.  memoranda,  61. 

Rosenthal  v.  Light,  173  N.  Y.  Supp.  743.  Judg- 
ment affirmed  125  N.  R  924,  227  N.  Y.  mem- 
oranda, 35. 

Rottenberg  v.  Englander,  172  N.  Y.  Supp.  641. 
Appeal  dismissed  125  N.  £.  925,  227  N.  Y. 
memoranda,  74. 

Rudiger  ▼.  Coleman,  170  N.  Y.  Supp.  1109. 
Judgment  modified  126  N.  B.  723,  228  N.  Y. 
225. 

Ryan'  v.  City  of  New  York,  178  N.  Y.  Supp. 
402.  Order  reyersed  126  N.  E.  350,  228  N. 
Y.  16. 

Salotar  v.  F.  Neuglass  St  Co.,  175  N.  Y.  Supp. 
922.  Order  modified  126  N.  E,  922,  228  N. 
Y.  memoranda,  4. 

Saperstein  v.  Mechanics*  &  Farmers*  Savings 
Bank  of  Albany,  173  N.  Y.  Supp.  921.  Judg- 
ment reversed  126  N.  E.  708,  228  N.  Y.  257. 

Schieflfelin  v.  Hylan,  176  N.  Y.  Supp.  809.  Or- 
der affirmed  125  N.  E.  925,  227  N.  Y.  mem- 
oranda, 41. 

Schiff  V.  Scheuer,  175  N.  Y.  Supp.  920.  Order 
affirmed  125  N.  E.  925,  227  N.  Y.  memoranda, 

Scott,  In  re,  180  N.  Y.  Supp.  952.  Appeal 
dismissed  126  N.  B.  717,  228  N.  Y.  memo- 
randa, 62. 

SkarpeletEos  v.  Counes  &  Raptis  Corporation, 
175  N.  Y.  Supp.  922.  Order  affirmed  126  N. 
B.  268,  228  N.  Y.  46. 

Skou  V.  Town  of  North  Hempstead,  172  N.  Y. 
Supp.  920.  Judgment  affirmed  126  N.  E.  922, 
227  N.  Y.  memoratada,  112. 

Stanley  v.  Jay  St.  Connecting  R.  R.,  169  N.  Y. 
Supp.  530.    Judgment  affirmed  126  N.  E.  922, 

227  N.  Y.  memoranda,  87. 

Thomas  v.  Zahka,  168  N.  Y.  Supp.  896.  Judg- 
ment reversed  126  N.  E.  707,  228  N.  Y.  187. 

Tismer  v.  New  York  Edison  Co.,  156  N.  Y. 
Supp.  28.    Judgment  reversed  126  N.  E.  729, 

228  N.  Y.  156. 

Tomlinson  v.  Moore,  170  N.  Y.  Supp.  1116. 
Judgment  affirmed  126  N.  E.  922,  228  N.  Y. 
memoranda,  18. 


T.S.) 

Townsend  ▼.  Per^,  164  N.  Y.  Supp.  441.  Judg- 
ment affirmed  126  N.  B.  923,  2S7  N.  Y.  mem- 
oranda, 15. 

Travis  v.  Ann  Arbor  Co.,  .168  N.  Y.  Supp.  53. 
Judgment  affirmed  126  N.  B.  923,  227  N.  Y. 
memoranda,  88. 

Tri-Bullion  Smelting  St  Development  Co.  v. 
Curtis.  174  N.  Y.  Supp.  830.  Dismissal  of 
appeal  ^ndltionally  granted  125  N.  E.  926, 
227  N.  Y.  memoranda,  29. 


Tucker,  In  re,  175  N.  Y.  Supp.  769.  Order 
affirmed  126  N.  E.  923,  m  N.  Y.  memo- 
randa, 1. 


L-yier  v.  windeis.  174  W.  X.  Supp.  702. 
ment  affirmed  125  N.  B.  926,  227  N.  Y. 
oranda,  37. 


762^  Judg- 
mem- 


Vanderbilt's  Estate,  In  re,  175  N.  T.  Supp. 

863.     Order  affirmed  126  N.  E.  924,  228  N. 
Y.  memoranda,  13. 
Van  Ingen  v.  Jewish  Hospital  of  Brooklyn,  169 

N.  Y.  Sunn.  412.    Judgment  affirmed  126  N. 

E.  924,  227  N.  Y.  memoranda,  113. 

Wagner  Trading  Co.  v.  Battery  Park  Nat. 
Bank,  170  N.  Y.  Supp.  Ill7.  Judgment  af- 
firmed 126  N.  B.  347,  228  N.  Y.  37. 

Warren  v.  Werther,  169  N.  Y.  Supp.  709. 
Judgment  affirmed  126  N.  E.  924,  228  N.  Y. 
memoranda,  33. 

Wehrum  v.  Wehrum,  167  N.  Y.  Supp.  295.  Ap- 
peal dismissed  125  N.  EL  926,  227  N.  Y.  nfem- 
oranda,  59. 

Wheat  Export  Co.  v.  New  Century  Co.,  173 
N.  Y.  Supp.  679.  Order  affirmed  125  N.  E. 
926,  227  N.  Y.  memoranda,  43. 

William  and  North  William  Streete  of  New 
York,  In  re.  177  N.  Y.  Supp.  318.  Appeal 
dismissed  126  N.  E.  904,  228  N.  Y.  memo- 
randa,  19. 

Wolf  V.  ^tna  Accident  &  liability  Co.  of  Hart- 
ford, Conn.,  170  N.  Y.  Supp.  787.  Judg- 
ment affirmed  126  N.  E.  925,  228  N.  Y.  mem- 
oranda, 20. 

Wood  V.  Ketcham,  170  N.  Y.  Supo.  1119. 
Judgment  affirmed  126  N.  B.  925,  W  N.  Y. 
memoranda,  89. 

Zimino  v.  Parodl  Cigar  Co.,  174  N.  Y.  Supp. 
524.  Motion  to  dismiss  appeal  denied  £&> 
N.  B.  927,  227  N.  Y.  memoranda,  30. 
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(111  Misc.  Bep.  177) 

OPPBXHEIMER-EISLER  REALTY  CO.  v.  WENDI/BR. 

SAME  V.  KAISER. 

(Supreme  Court,  Appellate  Term,  First  Department.     March  18,  1920.) 

1*  Landlord  and  tbnant  ^=»115(3) — ^Tenant  fob  one  month  holding  ovkb 

18  TENANT  BT  THE  MOITTH. 

Where  the  original  tenancy  was  for  one  month  only,  but  the  tenant 
holds  over  without  a  new  agreement  with  his  landlord,  the  subsequent 
holding  Is  a  tenancy  by  the  month,  to  terminate  which  20-day  notice  is 
required  under  Laws  1919,  c.  649,  not  a  tenancy  from  month  to  month,  to 
terminate  with  which  a  30-day  notice  is  required. 

2.  Landlobd  and  TENANT  ^s»115(3)— tStatxtte  making  tenancy  one  fbom 

KONTH  TO  month  NOT  APPUOABLS  TO  TENANCY  CONTINUED   BT  OPEBATION 
OF  LAW. 

Laws  1918,  c.  303,  amending  Real  Property  Law,  §  232,  malting  an  agree- 
ment to  occupy  realty  In  the  city  of  New  York  a  tenancy  from  month  to 
month,  unless  the  duration  thereof  Is  specified  in  writing,  does  not  apply 
to  a  tenancy  by  the  month  existing  when  It  took  affect,  and  thereafter  con- 
tinued by  operation  of  law  without  a  now  agreement 

3.  Pleadino  «=»350(1) — Defendant's  motion  fob  judgment  on  pleading  ad- 

mits ALLEGATIONS  OF  PETITION. 

An  allegation  of  the  landlord's  petition  that  the  tenancy  was  originally 
for  one  month,  continued  by  the  tenant's  holding  under  the  terms  of  the 
original  agreement,  is  admitted  by  motion  for  Judgment  on  the  pleadings, 
and  the  tenant  cannot  assert  a  new  agreement. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  EKs- 
trict. 

Separate  proceedings  by  the  Oppenheimer-Eisler  Realty  Company 
against  "J^^n"  Wendler  and  "John"  Kaiser ;  the  first  name  of  the  ten- 
ant in  each  proceeding  being  fictitious  and  unknown  to  petitioner,  etc. 
Judgments  for  the  defendants  on  the  pleadings,  and  the  plaintiff  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Argued  February  term,  1920,  before  LEHMAN,  FINCH,  and 
MULLAN,  JJ. 

Baker  &  Obermeier,  of  New  York  City  (Jerome  F.  Katz,  of  New 
York  City,  on  the  brief),  for  appellant. 
Paul  Kaiser,  pro  se. 

'or  otber  cases  s«e  same  topic  &  KBT-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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LEHMAN,  J.  The  petition  herein  alleged  that  by  an  agreement  be- 
tween the  parties  the  tenant  hired  certain  premises  in  the  city  of  New 
York,  on  the  1st  day  of  October,  1914,  "for  the  term  of  one  month 
only,  and  continued  therein  under  the  temjs  of  the  original  agreement, 
the  last  month  commencing  on  the  1st  day  of  December,  1919,  and  end- 
ing on  the  1st  day  of  January,  1920,  at  12  o'clock  noon,"  which  term 
has  expired.  The  petition  further  alleges  that  at  least  20  days  before 
the  expiration  of  the  term  aforesaid  there  was  served  upon  the  tenant 
a  notice  in  writing  that  the  landlord  elected  to  terminate  the  tenancy. 
The  trial  justice  dismissed  this  petition  upon  the  motion  of  the  tenant, 
based  upon  the  ground  that  30  days*  notice  was  required .  from 'the 
landlord,  and  the  landlord  now  appeals  from  the  final  order  entered  up- 
on the  dismissal. 

[1]  At  the  expiration  of  the  original  tenancy  for  one  month,  the 
tenant  had  a  right  to  remove  from  the  premises  without  previous  notice 
to  the  landlord,  and  in  the  absence  of  statute  the  landlord  had  a  right 
to  demand  possession  of  the  premises  and  to  bring  summary  proceed- 
ings without  previous  notice  of  any  intention  to  terminate  the  tenancy. 
If  at  the  expiration  of  the  original  term  the  tenant  continued  to  re- 
main in  the  premises  as  alleged  in  the  petition,  he  became  liable  by 
operation  of  law  as  a  hold-over  for  the  same  period,  and  at  the  expira- 
tion of  each  month  that  he  remained  in  the  premises  the  tenancy  was 
automatically  renewed.  The  tenant  was  originally  a  tenant  for  one 
month,  and  for  the  period  of  his  occupation  without  new  agreement  he 
continued  to  be  a  monthly  tenant.  The  original  rule  that  no  notice  by 
the  landlord  was  required  in  order  to  terminate  a  monthly  tenancy  has 
been  altered  by  statute  since  1882,  and  at  the  present  time,  under  the 
provisions  of  chapter  649  of  the  Laws  of  1919,  no  monthly  tenant  can 
be  removed  on  the  ground  of  holding  over  his  term  unless,  at  least  20 
days  before  the  expiration  of  the  term,  the  landlord  serves  upon  the 
tenant  a  notice  in  writing  that  he  elects  to  terminate  the  tenancy.  The 
landlord  has  complied  with  this  statute ;  but  the  tenant  contends  and 
the  trial  justice  has  sustained  his  contention  that  he  is  not  a  monthly 
tenant,  but  is  a  tenant  from  month  to  month  for  an  indefinite  term,  and 
that  a  notice  of  30  days  was  therefore  required. 

[2]  At  common  law  there  can  be  no  question  but  that,  for  the  rea- 
sons stated  above,  the  tenant  was  a  monthly  tenant  holding  for  a  defi- 
nite term;  but  it  is  claimed  that  chapter  303  of  the  Laws  of  1918  has 
changed  the  common-law  rule.  That  statute  amends  section  232  of  the 
Real  Property  Law  (Consol.  Laws,  c.  SO)  to  provide : 

"An  agreement  for  the  occupation  of  real  estate  In  the  city  of  New  York 
BhaU  create  a  tenancy  from  month  to  month,  unless  the  duration  of  the 
occupation  shall  be  specified  In  writing  by  the  parties  thereto  or  by  th^ 
lawful  agents." 

That  statute  apparently  has  no  application  to  the  facts  alleged  in 
the  petition.  The  original  tenancy  was  created  prior  to  the  statute.  It 
was  renewed  by  the  act  of  the  tenant  in  holding  over  at  the  end  of  each 
month,  not  by  contract  of  the  parties,  but  as  a  penalty  imposed  by  the 
law  upon  the  trespassing  tenant,  and  it  has  been  held  that  the  statute 
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applies  only  to  agreements  between  the  parties.     %Seei  Souhami  v. 

Brownstone,  189  App.  Div.  1,  177  N.  Y.  Supp.  726. 
.  [3]  The  tenant,  however,  claims  in  his  brief  that  as  a  matter  of  fact 
the  landlord  has  changed  the  terms  of  the  original  tenancy  by  raising 
the  rent  since  the  passage  of  the  statute,  and  that  therefore  his  posses- 
sion is  now  under  agreement  of  the  parties,  and  not  by  operation  of  law. 
The  record  discloses  no  such  facts,  and  the  tenant  by  his  motion  for 
judgment  has  admitted  the  allegations  contained  in  the  petition,  and  we 
express  no  opinion  upon  the  effect  of  proof  that  the  tenant  is  now  in 
possession  under  new  agreement  of  the  parties. 

The  orders  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  $15  costs  in  each  case  to  appellant  to  abide  the  event   All  concur. 


(191  App.  Dl\r.  4) 

HUMPHREYS  v.  CHEVROLET  MOTOR  CAB  CO.  et  al. 

(Supreme  Oourt,  Appellate  Division,  Third  Department    March  3,  19^.) 

1.  MAfiTTEB  AND  SERVANT  ^=>387 — SERVANT  CONTINUING  WORK  AT  SAMB  WAGES 

NOT  ENTITLED  TO  0OMFEN8ATION  ITNDEE  WORKMEN'S  COMPENSATION  LAW. 

If  an  injured  servant  continued  to  work  from  the  time  of  the  injury  at 
the  same  wages  until  the  Job  was  finished,  and  at  liis  own  request  was 
then  moved  on  a  different  Job  at  a  less  wage,  but  receiving  the  full  wage 
of  a  wall  man,  he  was  not  entitled  to  compensation  under  the  Workmen's 
Compensation  Law. 

2.  MaOTBB  and  SERVANT  ^a»405(6) — ^AWABD  XTNDEIii  WOBKHEN^S  COMPENSATION 

Law  fob  loss  of  wages  on  account  of  disabxutt  justified  by  evidence. 
Award  for  loss  of  wages  on  account  of  disability  held  warranted  by  the 
evidence  in  a  proceeding  under  the  Workmen's  Compensation  Law  to 
obtain  compcfnsatlon  for  injuries. 

Appeal  from  State  Industrial  Commission. 

Proceedings  by  O.  L.  Humphreys  under  the  Workmen's  Compen- 
sation Law  (Consol.  Laws,  c.  67)  to  obtain  compensation,  opposed  by 
the  Chevrolet  Motor  Car  Company,  the  employer,  and  the  Zurich 
General  Accident  &  Liability  Insurance  Company,  Limited,  insur- 
ance carrier.  There  was  an  award  of  compensation,  and  the  employ- 
er and  insurance  carrier  appeal.  Award  modified,  and,  as  modified, 
affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Philip  J.  O'Brien,. of  New  York  City  (Jdm  N.  Cariisle,  of  Albany, 
of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  of  Albany,  of  coun- 
sel), for  respondent. 

JOHN  M.  KELLOGG,  P.  J.  [1,  2]  The  evidence  is  conflicting. 
If  the  appellant's  claim  is  right  that  the  claimant  continued  to  work 
from  August  20  to  December  11,  1918,  at  the  same  wages  until  the 
job  was  finished,  and  then,  at  his  own  request,  was  employed  on  a 
different  job,  at  a  less  wage,  but  receiving  the  full  wages  of  a  well 
man,  the  award  should  not  stand    But  that  claim  is  answered  by  the 
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Statement  furnished  by  the  employer  to  the  employ^,  the  contents  of 
which  was  stated  by  Commissioner  Lyon  for  the  record.  It  shows 
that  from  August  1st  to  January  11th,  a  period  of  23  weeks,  the  claim- 
ant earned  $261.58.  If  he  had  worked  all  the  time  at  the  same 
wages  as  before  the  accident,  he  would  have  received  $742.80,  show- 
ing a  loss  of  wages  of  about  $481.35  for  23  weeks.  This  would  be 
modified  somewhat  by  the  alleged  change  in  the  wage  after  Decem- 
ber 11th.  If  this  statement  is  true,  it  discredits  the  defendant's  wit- 
nesses and  supports  the  claimant's  contention  that  after  the  accident 
he  was  unable  to  do  full  work  and  did  not  receive  full  pay.  After  the 
receipt  of  the  statement  the  commission  gave  the  appellants  the  right 
to  ask  for  a  rehearing,  if  they  could  produce  evidence  that  the  figures 
were  not  correct,  and  no  such  application  has  been  made.  The  com- 
mission also  stated  that  a  letter  produced  from  the  employer  gave  the 
claimant  the  right  to  employ  his  own  doctor.  The  doctor's  bills  are 
not  excessive  and  were  properly  allowed.  Concededly  the  claimant 
has  been  paid  $40  on  account  of  his  disability,  which  should  be  de- 
ducted from  the  award. 

The  award  should  be  modified  accordingly,  and,  as  modified,  af- 
firmed.   All  concur. 


(190  App.  Dlv.  787) 

SWEENEY  r.  INDEPENDENT  OKDER  OF  FORESTERS. 

(Supreme  Court,  Appellate  Division,  Third  Department.    March  3,  1920.) 

1.  Insurance  «=»724(1)— **Di8Pen8ation,"  as  used  iw  by-laws  of  benefit 

association,  defined. 

The  word  "dispensation,"  as  used  in  the  constitution  and  by-laws  of  a 
fraternal  benefit  organization,  giving  certain  officers  power  to  grant  dis- 
pensations to  initiate  applicants  for  membership,  means*  *'an  ez^nption 
from  some  laws;  a  permission  to  do  something  forbidden;  an  allow- 
ance to  omit  something  commanded  ;*'  "the  granting  of  a  license,  or  the 
license  itself ;  that  is,  the  dispensing  with  a  law  or  exempting  a  particular 
person  from  the  obligation  to  comply  with  its  injunctions''  (citing  Words 
and  Phrases,  Dispensation). 

2.  Insurance  ^=9724  (2) — Officer  of  benefit  association  held  kupowebed 

TO  BIND  association  AS  TO  STATUS  OF  APPLICANT. 

Where  Supreme  Chief  Ranger  had  power  to  grant  dispensations  to  ap- 
plicants for  membership,  such  as  he  might  deem  to  be  in  the  interest  of 
the  order,  and  to  vest  his  deputy  with  iK>wers  additional  to  those  given 
him  in  the  constitution  and  by-laws,  such  deputy,  in  the  absence  of  a 
showing  to  the  contrary,  will  be  held  to  have  had  authority  to  approve 
an  application  and  to  classify  the  applicant  as  to  his  occupatipn,  etc., 
where  he  inserted  his  name  in  the  application  as  a  voucher  or  proposer  of 
the  applicant,  and  added  his  title  of  office,  which  was  approved  at  the 
home  office;  his  acts  being  entitled  to  the  presumption  that  they  were 
honestly  and  legally  performed  when  he  determined  that  applicant  was 
not  personally  engaged  in  the  sale  of  liquor,  and  that  what  he  did  was 
steam  fitting,  having  knowledge  of  all  the  facts. 

3.  Insurance  ^s»695 — Aobeeicent  by  applicant  for  icembebship  to  take 

agent  of  benefit  association  as  his  representative  invalid. 

Agreement  in  application  for  membership  in  a  fraternal  benefit  asso- 
ciation and  provisions  in  the  by-laws  and  constitution  of  the  association 
to  take  agent  of  the  association  as  the  representative  of  the  applicant,  and 
not  the  association,  held  invalid,  as  against  public  policy. 

^s»For  other  cases  see  same  topic  A  KBT*NUMBBR  In  all  Key-Numbered  Digests  A  Indexes 
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4.  INSUBAROB  ^59805(1)-— BbNSFIGZABT  BITTZTLED  TO  APPLT  TO  OOtTBT  WITHOUT 
BXHAUaTING  BBICBDT  IN  nUTEBNAX  ASSOCIATION. 

Where  beneficiary  was  told  by  a  fraternal  benefit  association  that  they 
would  not  pay  death  benefits,  and  but  one  outcome  could  be  expected  or 
was  possible,  she  properly  appHed  to  the  court  for  redress,  without  ex- 
hausting the  remedy  given  her  trnder  the  constitution  and  laws  of  the 
association ;  the  law  not  requirini:  a  vain  thing  to  be  done. 

9.  INSUBANGB   ^S9720— POSSESSION   OT   OBBTHnCATB  PBESUMPTIVE  BVIOENCE   OF 
DELIVBBY. 

The  possession  by  plaintiff  of  a  fraternal  benefit  association  certificate, 
issued  to  her  husband  and  in  her  name  as  beneficiary,  was  presumptive 
evid^ce  of  delivery  and  ownership. 

Appeal  from  Trial  Term,  Washington  County. 

Action  by  Mary  Sweeney  against  the  Independent  Order  of  For- 
esters. From  a  judgment  (179  N.  Y.  Supp.  94)  for  plaintiff,  defendant 
appeals.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Mork  &  Batmi,  of  New  York  City,  for  appellant. 
Chambers  &  Fien,  for  respondent. 

KILEY,  J.  This  action  was  brought  by  the  plaintiflf  upon  a  bene- 
fit certificate  issued  to  her  husband  by  the  defendant  on  March  15, 
1916.  The  amount  which  defendant  bound  itself  to  pay  to  plaintiff 
upon  the  death  of  the  insured,  which  occurred  February  9,  1918,  was 
$1,000.  Plaintiff  had  judgment  in  the  court  below,  and  defendant 
appeals  to  this  court  from  said  judgment. 

The  defendant  is  a  fraternal  organization,  incorporated  and  exist- 
ing under  the  laws  of  the  Dominion  of  Canada  and  the  kingdcwn  of 
Great  Britain  and  Ireland.  The  case  was  tried  before  a  jury,  but  both 
parties,  at  close  of  evidence,  asked  for  a  direction  of  a  verdict,  and  the 
trial  judge  examined  the  evidence,  made  findings,  and  granted  judg- 
ment as  aforesaid.  Upon  the  trial  all  of  the  defenses  set  up  by  the 
defendant  in  its  answer  were  eliminated,  save  two,  viz.:  That  the 
insured  gave  false  answers  to  the  questions  asked  of  him,  and  which 
he  was  required  to  answer  truthfully  in  his  application  for  insurance, 
and  upon  his  medical  examination ;  and  that  the  plaintiff  did  not  ex- 
haust or  attempt  to  exhaust  her  remedy  within  defendant's  order,  as 
in  and  by  its  constitution  and  laws  provided.  Upon  this  appeal  the 
additional  question  is  submitted:  That  there  was  an  erroneous  ad- 
mission of  evidence,  Questions  for  which  were  duly  objected  to  and 
exception  duly  taken,  and  that  the  court  should  have  granted  defend- 
ant's motion  for  nonsuit 

[1,  2]  The  position  of  the  respondent  is  that  the  false  representa- 
tion, or  misstatement,  if  it  did  not  amount  to  a  false  representation, 
was  waived  by  appellant's  duly  accredited  representative,  and  that  it 
is  estopped  from  raising  that  question ;  and  also  said  representative 
made  the  statements  so  complained  of  himself,  and  decided  they  were 
acceptable  to  his  principal,  and  not  misrepresentation.    Here  we  reach 

the  real  difficulty  in  this  controversy :    What  was  the  status  of  Ben- 

■'    ">  I        ■       .      .  -I. 

^ssFor  oUiar  cases  see  same  topic  &  KBT-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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jamin  B.  Bibby  in  and  with  the  appellant?  What  power  and  author-^ 
ity  had  those  seeking  insurance  with  the  appellant,  without  notice,  ex- 
cept such  as  indicated  by  his  position,  his  title,  and  his  acts,  the  right 
to  assume  he  had?  In  other  words,  was  he  clothed,  apparently,  with 
full  power  and  authority  to  repres«it  his  principal  in  procuring  con- 
tracts from  the  insured,  and  to  bind  said  insured  to  the  covenants 
therein  made,  to  his  principal's  advantage,  and  yet  limited  by  secret 
or  quasi  secret  limitations  in  favor  of  the  principal,  so  that  said  prin- 
cipal could,  at  any  time,  renounce  such  apparent  authority,  cancel  the 
contract  so  made,  and  thus  avoid  liability?  A  reference  to  constitu- 
tion and  laws  of  appellant  will  be  some  aid  in  determining  what  Bibby 
might  have  been,  and  we  may  be  able  to  conclude  what  he  actually  was. 
Section  70  provides : 

•  U)  Deputy  Supreme  Ohlef  Rangers  shall  be  duly  commissioned  by  the 
Supreme  Chief  Ranger,  and  they  shall  ex  officio  be  entitled  to  receive  the  High 
Court  and  the  Supreme  Court  degrees  as  honorary  members  thereof. 

"  (2)  A  Deputy  Supreme  Ranger  shall — 

**ia)  Be  a  representative  of  the  Supreme  Chief  Ranger  In  the  territory  as- 
signed to  him,  with  such  powers  only  as  are  vested  in  a  deputy  of  the 
Supreme  Chief  Ranger  by  the  constitntion  and  laws,  and  as  may  be  farther 
vested  in  such  deputy  by  speciai  written  authxyrity  of  the  Supreme  Chief 
Ranger, 

"(b)  Act  under  the  directions  of  the  Supreme  Chief  Ranger,    . 

"(c)  Have  power  to  organize  and  institute  subordinate  courts,  companion 
courts,  and  juvenile  courts  anywhere  in  a  territory  not  prescribed  by  the 
executive  council." 

The  balance  of  the  section  has  to  do  with  (d)  making!  proper  re- 
turns ;  (e)  compensation  and  how  collected  by  Deputy  Supreme  Chief 
Ranger;  (3)  instituting  new  courts  and  aK>ointing  a  court  deputy; 
(4)  and  (5)  termination  of  office.  Subdivisions  (3),  (4),  and  (5)  do  not 
involve  the  Deputy  Supreme  Chief  Ranger,  except  where  the  pro- 
visions for  termination  of  office  applies.  Section  70  above  quoted  is 
indexed  in  appellant's  constitution  and  laws  as  "Deputy  Supreme  Chief 
Ranger — Duties  and  Powers  of/' 

Section  19  of  the  constitution  and  laws  of  the  appellant  confers  upon 
the  Supreme  Chief  Ranger  such  powers  and  prescribes  such  (iuties 
as  he  shall  exercise  and  perform.    Subdivision  (6) : 

"To  grant  dispensations  to  Initiate  applicants  for  membership  at  any  time  at 
less  than,  or  without  the  regular  fees,  to  grant  such  dispensations  as  may  be 
required  and  are  authorized  by  the  constitution  and  laws,  and  to  grant  such 
other  dispensations  as  he  m^y  deem  to  be  in  the  interest  of  the  order** 

"Dispensation"?  This  word  has  a  well-defined  meaning,  which  is 
clearly  applicable  here.    Black's  I^aw  Dictionary  says  it  means : 

"An  exemption  from  some  laws;  a  permission  to  do  something  forbidden; 
an  allowance  to  omit  something  commanded." 

Webster's  Unabridged  Dictionary : 

"The  granting  of  a  license,  or  the  license  itself,  to  do  what  Is  forbidden ; 
that  is,  the  dispensing  with  a  law  or  canon,  or  the  exemption  of  a  particular 
person  from  the  obligation  to  comply  with  its  injunctions." 

Words  and  Phrases,  vol.  3,  p.  2113,  quoting  Viele  v.  Germania  Ins. 
Co.,  26  Iowa,  9,  96  Am.  Dec.  83,  says: 
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"The  waiver  or  diflfpanatlQa  Is  not  in  tbe  nature  of  a  contract,  whidii  requires 
the  support  of  a  consideration,  but  rather  an  estoppel,  where  the  underwriter 
is  precluded  from  denying  the  validity  of  the  contract  on  account  of  acts  or 
admissions,  either  recognizing  it  as  of  binding  force  after  the  forfeitiire  or 
holding  out  to  the  assured  that  the  performance  of  the  condition  is  dispensed 
with." 

An  examination  of  section  19  of  appellant's  constitution  and  laws 
shows  that  the  Supreme  Chief  Ranger  is  clothed  with  power  second 
to  none  in  the  order.  Again  returning  to  section  70  above  quoted, 
which  defines  the  powers  and  duties  of  the  Deputy  Supreme  Chief 
Ranger,  we  find  he  is  a  representative  of  the  Supreme  Chief  Ranger 
in  the  territory  assigned  to  him.  True,  he  acts,  as  such  representa- 
tive under  the  constitution  and  laws  of  the  order ;  but  he  mav  be  fur- 
ther vested  with  additional  powers  "by  special  written  authority  of 
the  Supreme  Chief  Ranger."    Subdivision  (a)  under  section  70.     . 

"Bepreeentation  is  the  act  of  one  person  representing  or  standing  in  the 
place  of  another,  and  he  who  so  represents  or  stands  in  the  place  of  another 
is  termed  his  representative."    Black's  Law  Dictionary. 

The  application  for  this  insurance  is  dated  February  16,  1916,  and 
was  received  and  stamped  at  the  home  office  February  22,  1916.  In 
that  application  Bibby  inserted  his  name  as  the  voucher  or  proposer 
of  Sweeney  and  adds  his  title  of  office.  It  was  approved  at  the  home 
office.  He  was  then  acting,  so  far  as  onyihing  in  the  record  to  the 
contrary,  as  the  representative,  with  power,  of  Supreme  Chief  Ranger. 
He  had  the  power  to  so  act  under  the  constitution  and  laws  of  ap- 
pellant. Sections  19  and  70.  The  Deputy  Supreme  Chief  Ranger  is 
dead,  and  his  acts  are  entitled  to  the  presumption  that  they  were 
honestly  and  legally  performed,  when  he  determined  that  Sweeney  was 
not  personally  engaged  in  the  sale  of  liquor,  but  what  he  did  in  the 
way  of  labor  was  steam  fitting.  Should  misrepresentation  or  fraud  be 
found  here,  it  must  be  found  on  the  part  of  the  representative  of  the 
appellant  order.  He  knew  all  the  facts ;  that  is  beyond  contradiction. 
He  knew  how  he  should  and  could  apply  the  rules  of  his  principal  to 
the  facts  as  he  knew  them ;  there  can  be  no  question  here  of  mistake 
on  the  part  of  Bibby  and  fraud  on  the  part  of  Sweeney.  Sweeney  did 
not  know,  except  as  Bibbv  told  him.  Sweeney,  it  is  urged,  had  a 
copy  of  the  constitution  and  laws ;  the  receipt  on  tiie  application  signed 
by  Sweeney  is  to  that  effect  apparently;  but  the  evidence  is  that 
nothing  was  left  with  the  applicant.  In  support  of  the  attitude  here 
maintained,  that  Bibby  acted  honestly  and  within  his  powers  and  priv- 
ileges, it  is  observed  that  the  first  negotiation  with  Sweeney  was  in 
December,  1915,  as  shown  by  the  erased  date  on  the  application  blank. 
It  is  not  a  violent  or  improteble  assumption  that  Bibby  communicated 
the  facts  to  the  Supreme  Chief  Ranger,  and  received  the  dispensa- 
tion, intended  and  provided  for,  in  section  19,  subdivision  (6),  of  the 
constitution  and  laws. 

[3]  This,  however,  does  not  fully  answer  the  argument  of  the  ap- 
pellant that  it  should  not  be  compelled  to  pay  this  plaintiff,  because 
it  is  urged  that  in  every  step  taken  by  the  applicant  for  insurance,  and 
in  every  act  thereafter,  until  the  end  of  time  for  him,  he  bound  him- 
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self  to  take  as  his  representative  and  agent  the  man  selected  Iw  the 
defendant  appellant ;  that,  further,  he  bound  himself  in  times  of  hos- 
tility and  friendship  alike  to  seek  no  other  assistance,  to  consult  no 
other  tribunal,  to  disregard  the  aid  of  others,  and  submit  his  rights  to 
the  decisions  and  mandates  of  this  order.  The  constitution  and  laws 
of  the  order  are  contained  in  a  book  4x6  inches,  435  pages,  and  printed 
in  small  letters.  This  applicant,  appreciating  that  human  nature  is 
prone  to  err,  oftener  innocently  than  with  fraudulent  or  wrongful 
intent,  drew  and  formulated  its  laws  accordingly.  Hence  innocent  mis- 
takes made  in  good  faith,  with  the  agent  you  have  not  selected,  but 
who  was  selected  for  you,  works  forfeiture  of  your  rights  in  the  ben- 
efit fund  and  all  that  you  have  paid  as  dues,  premiums,  etc.  The 
facts  appear  from  the  constitution  and  laws  ;  the  trend  of  action,  the 
ultimate  purpose,  equally  appear,  viz.  to  centralize  all  power  and  ac- 
tivity, of  either  affinnative  or  negative  nature,  in  the  order,  to  retain 
within  itself  the  right  to  exercise  discretion  in  all  matters  affecting 
the  order,  before  and  after  the  assured  has  become  a  member,  and 
to  do  so  arbitrarily,  without  regard  to  extraneous  laws  or  rules.  See 
constitution  and  laws.  The  assured,  by  these  laws,  woven  in  and  out 
throughout  the  whole  mass,  agrees  to  be  bound,  not  only  by  the  scrip, 
but  by  section  numbers.  See  form  of  benefit  certificate.  And  last,  but 
not  least,  he  agrees  that  the  law  of  the  state  in  which  he  lives  shall 
be  abrogated,  and  after  his  death  his  representatives  shall  sit  idly  by 
and  let  evidence,  otherwise  incompetent,  be  produced  against  them. 

It  would  unduly  extend  this  opinion  to  quote  all  of  the  provisions 
in  the  constitution  and  laws  here  ihvolved  that  limit  the  rights  and 
acts  of  the  assured,  and  subordinate  them  to  the  will  of  the  order's 
representative,  or  the  mandate  of  the  order  itself.  Forfeiture  is  al- 
ways the  penalty;  when  the  advantage  of  the  order  is  enhanced  by 
the  acts  of  the  Deputy  Supreme  Chief  Ranger,  then  he  is  the  rep- 
resentative of  the  order;  and  when  to  its  disadvantage,  then  he  is  the 
agent  of  the  applicant  or  assured.  We  think  Stemaman  v.  Metro- 
politan Life  Ins.  Co.,  170  N.  Y.  13,  62  N.  E.  763,  57  L.  R.  A.  318, 
88  Am.  St.  Rep.  625,  and  Reilly  v.  Empire  Life  Insurance  Co.,  99 
App.  Div.  535,  90  N.  Y.  Supp.  866,  are  controlling  on  this  question, 
and  that  Bibby  represented  the  appellant.  Metzger  v.  yEtna  Ins.  Co., 
227  N.  Y.  411,  125  N.  E.  814,  referred  to  upon  the  argument,  on  ap- 
peal from  this  court  to  the  Court  of  Appeals,  where  the  judgment  of 
this  court  was  reversed,  does  not  seem  to  be  in  point.  That  was  an 
action  to  reform  an  insurance  policy  after  fire.  The  policy,  while 
written  for  one  year,  was  a  builder's  risk  insurance.  The  insured 
was  notified  that  it  would  have  to  be  canceled  after  completion  of  the 
building  in  process  of  erection  when  policy  was  issued ;  that  a  policy 
on  a  finished  building,  with  different  rate  of  premium,  would  follow. 
Under  those  circumstances  it  was  held  there  was  not  a  mutual  mis- 
take, no  fraud  having  been  charged  plaintiff  could  not  maintain  the 
action. 

No  element  of  fraud  enters  into  this  transaction.  The  claimant 
could  make  no  representation  to  the  Deputy  Supreme  Chief  Ranger, 
affecting  the  matter  in  that  regard,  herein  relied  upon  as  a  defense; 
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said  deputy  knew  of  his  own  knowledge  what  the  facts  were ;  he  had 
authority  under  the  law  and  constitution  to  determine  whether  they 
violated  the  rules  and  authority,  as  we  have  seen,  and  could  dispense 
i^'ith  rigid  compliance  if  he  wished.  The  order  cannot  now  repudiate 
his  acts.  Miller  v.  Phoenix  Life  Ins.  Co.,  107  N.  Y.  292,  14  N.  E. 
271;  O'Brien  v.  Home  Benefit  Society,  117  N.  Y.  310,  22  N.  E.  954. 
These  cases  support  the  position  that  if  there  was  fraud  or  mistake, 
and  that  view  of  the  case  should  be  taken,  such  fraud  or  mistake  was 
chargeable  to  the  appellant.  The  stronger  position,  in  view  of  the 
facts  as  presented  in  this  case,  is  that  there  was  no  fraud  or  mistake, 
and  that  the  Supreme  Deputy  Chief  Ranger  exercised  his  discretion, 
^  in  accordance  with  tfie  law  and  constitution  of  the  order  (sections 
'  19  and  70),  to  determine,  for  the  good  of  the  order,  he  could,  would, 
and  did  omit  strict  compliance  with  the  regulation.  He  had  that 
power,  so  far  as  anything  to  the  contrary  appears  in  this  record. 
We  will  not  assume  fraud  or  misrepresentation  in  order  to  reverse 
the  judgment. 

[4,  5]  The  next  defense,  viz.  that  plaintiff  did  not  exhaust  the 
remedy  given  her  under  the  constitution  and  laws  of  the  order:  No 
determination  was  made;  no  notice  was  given  that  reaches  any  dig- 
nity, as  such.  She  was  told  they  would  not  pay ;  her  case  was  pre- 
judged; but  one  outcome  could  be  expected  or  was  possible.  In 
Rockland-Rockport  Lime  Co.  v.  Leary,  203  N.  Y.  469,  at  page  484,  97 
N.  E.  43,  at  page  47  (L.  R.  A.  1916F,  352,  Ann.  Cas.  1913B,  62),  of 
the  opinion,  the  Court  of  Appeals  have  said: 

"After  Buch  refusal  there  was  no  necessity  of  making  a  tender,  for  the  law 
does  not  require  a  vain  thing  to  be  done** 

Matter  of  Brown  y.  Order  of  Foresters,  176  N.  Y.'  132,  68  N.  E. 
145,  upholds  the  right  of  the  assured  to  appeal  to  the  courts  for 
redress.  Hann  v.  Supreme  Ruling  of  Fraternal  Mystic  Circle,  155  App. 
Div.  665,  140  N.  Y.  Supp.  666. 

The  motion  for  nonsuit  was  properly  denied.  The  possession  of 
the  policy  issued  to  plaintiff's  husband  and  in  her  name  as  beneficiary, 
was  presumptive  evidence  of  delivery  and  ownership.  The  payment 
of  the  assessments  or  premiums  by  the  insured  was  admitted;  death 
and  proofs  of  death  admitted,  and  nonpayment  to  plaintiff  proved  or 
admitted,  met  the  requirement,  in  the  first  instance,  as  to  the  plaintiff's 
case.  There  could  be  no  mistake  as  to  the  relief  sought  by  plaintiflf; 
the  matter  of  avoidance  of  contract  because  of  misrepresentation  or 
fraud,  was  a  defense;  the  necessary  evidence  to  meet  that  defense 
was  produced  before  the  trial  closed.  If  any  error  crept  in,  it  was 
cured  (Kokomo  Strawboard  Co.  v.  Inman,  134  N.  Y.  92,  31  N.  E. 
248) ;  the  acts  of  ,the  Deputy  Supreme  Chief  Ranger  being  the  acts  of 
the  order.  The  evidence  objected  to  upon  the  trial  was  competent. 
170  N.  Y.  13,  62  N.  E.  763,  57  L.  R.  A.  318,  88  Am.  St.  Rep.  625. 

The  judgment  should  be  aflSrmed,  with  costs. .  All  concur. 
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BYAN  et  aL  ▼.  SEXTON  et  aL 

(Supreme  Ck>art,  AK)^late  DiYision,  Second  Department.    Biardi  5,  1920.) 

1.  Adoption  ^=»22 — ^Fosteb  hothkb  held  to  inhebit  from  adopted  child 

whose  nattjbal  pabents  abe  dead. 

Where  a  child,  adc^ted  by  a  sister  of  his  deceased  mother,  dies  intes- 
tate, his  property  descends  as  though  he  had  been  the  natural  son  of 
his  foster  mother,  to  the  exclusion  of  heirs  on  his  natural  father's  side, 
under  Domestic  Relations  Law,  (  114,  notwithstanding  Decedent  Estate 
Law,  {  88,  providing  In  effect  that,  in  case  of  such  an  intestacy,  realty 
coming  to  decedent  from  his  father's  side,  goes  solely  to  the  relatives 
upon  that  side. 

2.  Pleading  ^ss>248(17) — ^Amendment  did   not  iNTBODtrcs  irsw   cause  op 

AC3TION. 

In  a  suit  by  blood  relatives  of  the  father  of  a  deceased  natural  child 
against  the  child's  foster  mother,  to  recover  certain  property  as  heirs  of 
the  child,  a  proposed  amendment  to  the  complaint  Introducing  an  addition- 
al allegation  that  the  adoption  proceedings  under  which  defendant 
claimed  were  invalid,  because  the  child,  being  an  imbecile  and  being  16 
years  old,  could  not  g^ve  the  consent  required  by  Domestic  Belations  Law, 
§  111,  should  have  been  allowed,  as  against  the  objection  that  it  intro- 
duced a  new  cause  of  action. 

Appeal  from  Special  Term,  Kings  Q)unty. 

Action  by  Mary  P.  Ryan  and  another  against  Frank  Sexton,  individ- 
ually and  as  administrator  of  the  estate  of  Matthias  J.  Fohey,  deceas- 
ed, and  another.  From  a  judgment  for  defendants,  and  an  order  deny- 
ing a  motion  for  leave  to  amend  the  complaint  and  to  reopen  the  trial 
(108  Misc.  Rep.  224,  177  N.  Y,  Supp.  587),  plaintiffs  appeal.  Condi- 
tionally reversed,  with  leave  to  amend  complaint. 

Argued  before  MILLS,  RICH,  PUTNAM,  KELLY,  and  JAY- 
COX,  JJ. 

George  W.  Matheson,  of  Brookl)m,  for  appellants. 
Charles  G.  Coster,  of  New  York  City,  for  respondents. 

MILLS,  J.  This  action  was  brought  by  the  plaintiffs  to  recover  a 
certain  fund,  the  proceeds  of  the  sale  of  certain  real  estate  in  infancy 
proceedings,  still  claimed  in  law  to  be  real  property,  upon  the  conten- 
tion that  the  plaintiffs  are  the  heirs  of  the  deceased  infant  owner. 

The  main  question  involved  here  upon  this  appeal  is  that  of  the  de- 
scent of  certain  real  estate  of  an  adopted  child,  who  died  intestate,  as 
between  the  rival  claims  of  the  plaintiffs,  on  one  hand,  who  are  the  chil- 
dren of  the  deceased  sister  of  the  deceased  natural  father,  and  of  the 
defendants,  who  are  the  brothers  of  the  deceased  foster  mother,  who 
alone  adopted  the  child.    The  material  facts  may  be  briefly  stated  thus : 

The  child  was  born  on  May  22,  1896.  His  natural  father  died  in- 
testate on  August  24,  1900,  seized  of  certain  real  property  in  Brooklyn, 
and  leaving  him  surviving  a  widow  and  a  son,  the  said  child.  The  nat- 
ural mother  died  January  1,  1907,  and  thereupon  the  child  became  the 
sole  owner  of  said  real  property.  Thereafter  in  certain  infancy  pro- 
ceedings the  real  estate  was  sold,  and  the  proceeds  thereof,  amounting 
to  about  $22,000,  placed  in  the  care  of  the  Nassau  Trust  Company  as 

^s^For  other  cases  see  same  topic  A  KBT- NUMBER  in  aU  Key-Numbered  Dlsests  A  Indexes 
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general  guardian  of  the  child.  On  March  11,  1912,  when  the  child  was 
16  years  of  age,  a  sister  of  the  deceased  natural  mother,  in  a  proceed- 
ing in  the  Kings  County  Surrogate's  Court,  adopted  the  child.  On  Sep- 
tember 14,  1917,  in  proceedings  taken  by  the  foster  mother,  an  order 
was  made  by  this  court  at  the  Kings  Special  Term,  appointing  the 
foster  mother  committee  of  the  person  and  the  People's  Trust  Com- 
pany committee  of  the  property  of  the  said  child,  who  from  his  early 
childhood  had  been  an  imbecile.  The  foster  mother  had  no  independ- 
ent resources  and  was  paid  out  of  the  child's  funds  for  his  support. 
She  died  intestate  on  May  29,  1918,  and  the  child  died  intestate  on  Oc- 
tober 22,  1918. 

Upon  the  trial  no  question  was  made,  but  that  the  adoption  proceed- 
ings were  legal  and  effective ;  but  the  sole  question  was  as  to  the  ef- 
fect of  the  adoption  statute  as  applied  to  the  situation.  The  case  was 
submitted  to  the  trial  Justice  upon  briefs,  and  after  a  time  he  handed 
down  his  opinion,  indicating  that  his  decision  Ytould  be  in  favor  of  the 
defendants  and  giving  his  reasons  therefor.  Thereupon,  and  before 
any  formal  decision  was  made,  the  plaintiffs,  upon  an  affidavit  and 
order  to  show  cause,  moved  before  the  same  justice  at  the  same  term 
for  leave  to  amend  their  complaint,  so  as  to  contest  the  validity  of  the 
said  adoption  upon  the  grotmd  that,  the  child  being  then  over  12 
years  of  age,  there  could  be  no  valid  adoption  without  his  consent,  and 
that  he  then,  being  an  imbecile,  could  not  give  any  consent;  but  the 
trial  justice  denied  that  motion  in  a  very  brief  memorandum,  and  an 
order  to  that  effect  was  duly  made  and  entered. 

[1]  This  appeal,  therefore,  presents  here  for  consideration  and  de- 
termination two  questions,  viz. :  (a)  Which  party,  the  plaintiffs  or  de- 
fendants, are  the  legal  heirs  of  the  deceased  child  as  to  said  real  estate, 
the  proceeds  thereof  being  still  in  law  to  be  regarded  as  real  estate ;  and 
(b)  if  the  defendants  are  such  heirs,  should  the  learned  justice  at  Spe- 
cial Term,  in  the  exercise  of  a  wise  discretion,  have  granted  the  motion 
to  amend,  and  opened  the  trial,  so  as  to  permit  the  litigation  of  the 
question  of  the  validity  of  the  adoption  proceedings. 

As  to  the  first  question  the  contention  of  the  appellants,  the  plain- 
tiffs, is  that  as  to  this  situation  section  88  of  the  Decedent  Estate  Law 
(Consol.  Laws,  c.  13),  which  provides  in  effect  that,  in  case  of  such  an 
intestacy,  real  estate  which  came  to  a  decedent  as  this  did  by  inheritance 
from  his  father's  side  goes  solely  to  the  relatives  upon  that  side,  pre- 
vails over  the  provision  of  section  114  of  the  Domestic  Relations  Law 
(Consol.  Laws,  c.  14),.  which  provides  that  in  case  of  adoption  the 
heirs  and  next  of  kin  of  the  adopted  person  "shall  be  the  same  as  if  he 
were  the  legitimate  child  of  the  person  adopting" ;  whereas,  the  con- 
tention of  the  respondents,  the  defendants,  is  that  that  provision  of  the 
adoption  statute  in  said  section  114  prevails  over  said  section  88,  and 
in  this  case  prevents  the  relatives  of  the  natural'  father  from  being 
heirs  at  all  of  the  deceased  adopted  child. 

The  learned  justice  at  Special  Term  sustained  the  contention  of  the 
respondents,  and  in  his  opinion  rested  his  conclusion  largely  upon  the 
authority  of  the  recent  decision  of  the  Court  of  Appeals  in  Carpenter 
V.  Buffalo  General  Electric  Co.,  213  N.  Y.  101,  106  N.  E.  1026,  Ann. 
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Cas.  1916C,  754.  In  that  case  a  young  man  who  had  been  legally 
adopted  by  a  maternal  aunt  was  killed  in  an  accident,  and  the  question 
to  determine  was  who  were  his  heirs  and  next  of  kin,  and  therefore  en- 
titled to  recover  damages  for  his  death,  if  caused  by  the  negligence  of 
the  defendant.  He  died  unmarried,  leaving  no  issue  and  no  relative, 
except  his  natural  father,  a  brother,  and  two  sisters  of  his  foster  moth- 
er, who  had  predeceased  him.  The  situation  there  was  precisely  the 
same  as  here,  except  (a)  that  the  natural  father  there  was  living,  (b) 
that  the  property  was  personal,  and  (c)  that  therefore  the  question 
was  as  to  the  next  of  kin,  and  not,  as  here,  as  to  heirs.  The  Court  of 
Appeals  unanimously  held  that  the  words  of  said  section  114  were 
exclusive,  and  that  the  next  of  kin  of  the  adopted  child  were  precisely 
the  same  as  they  would  be,  had  he  been  the  legitimate  child  of  the 
adopting  parent,  the  deceased  foster  mother.  Carpenter  v.  Buffalo 
General  Electric  Co.,  supra,  213  N.  Y.  at  page  107,  106  N.  E.  1028 
(Ann.  Cas.  1916C,  7541. 

The  justice  at  Special  Term  in  his  opinion  here  points  out  that  in  said 
section  114  no  distinction  is  made  between  heirs  and  next  of  kin,  viz. : 

''And  such  heirs  and  next  of  kin  shall  be  the  same  as  If  he  were  the  legiti- 
mate child  of  the  person  adopting.*' 

This  construction  seems  to  be  sound  and  necessary.  The  several  cas- 
es cited  by  the  learned  counsd  for  the  appellants  go  no  further  than  to 
strictly  construe  and  apply  the  adoption  statute,  and  therefore  to  hold 
that  the  adopted  child  is  not  by  the  adoption  made  an  heir  or  next  of 
kin  of  the  relatives  of  the  foster  parent ;  e.  g.,  in  Winkler  v.  New  York 
Car  Wheel  Co.,  181  App.  Div.  239,  168  N.  Y.  Supp.  826,  the  adopted 
child  of  the  daughter  of  a  deceased  employe  was  not  the  heir  or  next 
of  kin  of  the  deceased  employe. 

My  conclusion,  therefore,  is  that  the  court  at  Special  Term  dis- 
posed correctly  of  the  question  of  law  involved;  that  is,  the  right  of 
inheritance  under  the  statutes  as  between  these  rival  parties,  upon  the 
assumption  that  the  adoption  was  legal. 

As  to  the  second  question  presented :  The  respondents'  counsel  op- 
posed the  motion  at  Special  Term  upon  the  grounds  that  the  proposed 
amendment  of  the  complaint  would  introduce  a  new  cause  of  action, 
and  that  the  plaintiffs,  by  declaring  in  the  complaint  that  the  adoption 
was  legal  and  going  through  the  trial  up  to  and  including  the  submis- 
sion upon  that  theory,  had  irrevocably  elected  to  claim  upon  that 
ground ;  and  said  counsel  makes  the  same  contention  here.  The  brief 
memorandimi  filed  by  the  trial  justice  in  denying  that  motion  seems 
to  indicate  that  he  upheld  the  latter  contention. 

[2]  I  think  that  the  former  contention,  namely,  that  the  proposed 
amendment  seeks  to  introduce  a  new  cause  of  action,  is  entirely  falla- 
cious. The  cause  of  action  alleged  in  the  complaint  is  the  plaintiffs* 
right  of  inheritance  to  the  property,  and  the  relief  sought  is  its  re- 
covery. Quite  unnecessarily  and  unscientifically  the  complaint  alleges 
the  fact  of  the  adoption,  which  allegation  the  answer  admits  by  failure 
to  deny.  Further  on,  the  complaint  alleges  that  the  child  from  its  in- 
fancy was  an  imbecile  and  wholly  incompetent;  but  that  allegation  i.s 


Digitized  by 


Google 


Sup.  Gt.)  BYAN  V.  SEXTON  13 

(181  N.Y.8.) 

denied  in  the  answer.  To  my  mind  the  term  "legally"  in  the  former 
allegation  is  a  mere  legal  conclusion,  which  is  entirely  negatived  by  the 
later  alleged  fact  of  utter  imbecility  and  incompetency  at  the  time  of 
the  adoption.  The  fact  of  the  adoption  was,  scientifically  speaking,  a 
matter  of  defense,  and  should  have  been  left  for  the  defendants  to 
plead.  In  short,  I  think  that,  under  the  allegation  of  the  complaint 
that  the  child  was  16  years  old  when  he  was  so  adopted,  and  that  he  was 
an  imbecile  and  utterly  incompetent  from  infancy,  the  court  at  Special 
Term  could  not  at  the  trial  have  properly  excluded  the  plaintiffs  from 
proving  said  imbecility,  and  from  thereupon  claiming  that  because  of 
that  imbecility  the  child,  when  adopted,  was  incapable  of  giving  the 
consent  which  the  statute,  viz.,  section  111  of  the  Domestic  Relations 
Law,  imperatively  requires,  when  the  minor  at  the  time  of  the  adoption 
is  over  12  years  of  age. 

It  is  quite  probable  that  the  plaintiffs  could  have  well  proven  the 
allegation  of  imbecility,  as  the  proceedings  at  Special  Term  upon  the 
appointment  of  the  committees  were  put  in  evidence,  and  the  testi- 
mony taken  thereat  showed  clearly  that  imbecility.  Indeed,  in  that 
proceeding  the  foster  mother  herself  testified  m  substance  that  the 
boy  was  then  in  a  perfectly  helpless  condition,  unable  to  feed  himself  or 
take  care  of  his  personal  cleanliness,  and  that  she  had  cared  for  him 
"just  like  a  baby,"  and  that  he  had  been  in  that  condition  since  he  was 
4  or  5  years  old.  Why,  with  that  evidence  coming  into  the  record,  the 
counsel  for  plaintiffs  did  not  at  once  make  the  claim  that  the  adoption 
was  illegal,  constitutes  a  pertinent  query.  Perhaps  he  was  not  then 
aware  of  our  recent  decision  in  Stevens  v.  Halstead,  181  App.  Div.  198, 
168  N.  Y.  Supp.  142,  to  the  effect  that  the  validity  of  adoption  proceed- 
ings may  be  attacked  in  a  direct  action  upon  the  ground  of  fraud,  want 
of  mental  capacity,  or  undue  influence.  It  would  seem  by  parity  of 
reasoning  that  if,  in  this  case,  the  adoption  had  been  pleaded  as  a  de- 
fense, it  would  have  been  competent  for  the  plaintiffs  to  introduce 
against  that  defense  the  claim  that  the  consent  of  the  adopted  person 
was  void,  for  his  incapacity  to  give  it.  It  is  to  be  noted  that  the  right 
of  a  judge  or  surrogate  to  waive  any  of  the  statutory  consents  appears 
by  subdivision  5  of  said  section  111  to  be  limited  to  a  case  where  a 
minor  is  18  years  of  age  or  upwards. 

Moreover,  in  this  case  the  equities  seem  to  be  with  plaintiffs.  They 
are  of  the  blood  of  the  natural  father,  through  whom  the  property  came 
to  the  imbecile  child.  The  long-established  general  policy  of  the  law 
requires  the  property  upon  the  death  of  the  child  to  revert  to  the  fath- 
er's blood.  The  foster  mother  had  no  resources  of  her  own;  by 
the  adoption,  if  valid,  she  made  herself  the  heir  to  the  property  of  the 
imbecile  epileptic  boy  of  16  years  of  age.  His  consent  being  impossible, 
the  thing  was  done  solely  by  her  own  volition.  If  the  imbecile  young 
man  had  shortly  before  his  death  made  a  will  giving  his  property  to 
the  defendants,  it  cannot  be  doubted  that  on  proof  of  his  imbecility  the 
will  would  be  held  invalid,  and  it  seems  remarkable  if  his  like  gift  of 
property  through  consent  to  adoption  must  be  upheld  as  valid. 

In  short,  it  seems  to  me  that  the  learned  justice  at  Trial  Term  should, 
upon  plaintiffs'  motion^  even  though  so  lately  made,  have  reopened  the 
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trial  and  permitted  the  parties  to  litigate  the  question  of  the  validity 
of  the  adoption. 

The  practical  question  is :  How  shall  we  proceed  to  correct  the  mis- 
take of  the  trial  court?  I  think  that  we  may  properly  accomplish  that 
result  by  reversing  the  judgment  and  granting  a  new  trial,  with  costs 
to  abide  the  event,  and  by  reversing  the  order  and  granting  the  mo- 
tion to  amend  the  complaint,  so  as  to  omit  all  reference  to  the  adoption, 
leaving  that  to  be  pleaded  as  a  defense,  upon  condition,  however,  that 
plaintiffs  within  20  days  pay  to  the  defendants  the  costs  of  the  trial 
and  serve  their  amended  complaint,  and  if  they  fail  so  to  do  then  the 
judgment  and  order  are  both  affirmed,  with  costs. 

Therefore,  I  so  advise. 

RICH,  PT^TNAM,  and  JAYCOX,  JJ.,  concur. 
KELLY,  J.,  votes  for  affirmance. 

.Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to  abide  ttie 
event,  and  the  motion  to  amend  the  complaint  granted,  by  striMng  out  all 
reference  to  the  adoption,  upon  condition  that  plaintLfits,  within  20  days,  pay 
defendants  the  costs  of  the  trial  and  serve  their  amended  complaint;  if  they 
fail  so  to  do,  the  judgment  and  order  are  both  affirmed,  with  costs. 


(110  Misc.  Rep.  116) 

CAMPOC5CIA  V.  PANAMA  R.  CO.  et  al.* 
(Supreme  Court,  Special  Term,  New  York  County.    January,  1920.) 

1.  Master  and  sebvajst  «=»401 — Longshoreman  shown  by  pleading  to  bx 

WITHIN  Workmen's  Compensation  Act. 

One  alleging  injury  while  working  as  a  longshoreman  places  himself 
within  Workmen's  Compensation  Law,  S  2,  group  10,  having  been  injured 
in  a  hazardous  employment,  and  his  remedy  is  exclusively  under  section 
11  of  that  law,  unless  he  can  show  that  his  employer  has  failed  to  secure 
such  compensation  to  plaintiff  and  his  dependents,  as  provided  by  the 
statute. 

2.  Master  and  servant  <S=»401 — Omission  op  allegation  of  failure  to  aB- 

cxtre  compensation  under  act  is  ground  for  judgment  on  pleadings. 

Where  the  complaint  for  personal  injuries  suffered  while  working  as 
a  longshoreman  did  not  allege  that  defendant  employer  had  failed  to 
secure  the  payment  of  compensation,  as  provided  by  the  Workmen's  Com- 
pensation Act.  the  employer's  motion  for  judgment  on  the  pleadings  will 
be  granted,  with  leave  to  serve  amended  complaint 

Action  by  Salvatore  Campoccia  against  the  Panama  Railroad  Com- 
pany and  John  T.  Clark  &  Son.  On  motion  by  defendant  John  T. 
Clark  &  Son  for  judgment  on  the  pleadings.  Granted,  with  leave  to 
plaintiff  to  serve  an  amended  complaint. 

Alexander  Karlin,  of  New  York  City,  for  plaintiff. 
Nadal,  Jones  &  Mowton,  of  New  York  City  (Edwin  A.  Jones,  of 
New  York  City,  of  counsel),  for  defendant  Clark  &  Son. 

DAVIS,  J.  [1]  The  defendant  John  T.  Clark  &  Son  makes  this 
motion  for  judgment  on  the  pleadings.  The  action  is  for  damages  for 
personal  injuries  suffered  by  plaintiff  while  in  the  employ  of  John  T. 
Clark  &  Son,  as  a  longshoreman,  unloading  the  steamship  Panama  on 
the  11th  of  February,  1918.  The  complaint  so  alleges.  The  com- 
plaint does  not  allege  that  the  employer  has  failed  to  secure  the  pay- 
ment of  compensation  to  the  plaintiff.     Having  alleged  that  he  was 

•Order  act  aside  on  reargument,  182  N.  Y.  Supp.  — • 
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injured  while  he  was  engaged  in  longshore  work,  the  plaintiff  places 
himself  within  the  Workmen's  Compensation  Law  (Consol.  Law5>  c: 
67)  group  10,  §  2,  art.  1.  He  was  injured  while  engaged  in  a  hazardous 
employment,  and  his  remedy  is  exclusively  under  that  law,  unless  he 
can  show  that  the  defendant  employer  has  failed  to  secure  payment 
of  compensation  lor  him  and  his  dependents,  as  provided  in  the  Com- 
pensation Law. 

[2]  This  failure  to  secure  compensation  is  an  essential  part  of  his 
cause  of  action  and  must  be  pleaded.  The  failure  so  to  plead  requires 
the  granting  of  this  motion.  NuUe  v, -Hardman,  Peck  &  Co.,  185 
App.  Div.  351,  171  N.  Y.  Supp.  236.  Plaintiff's  remedy  is  exclusively 
under  the  Workmen's  Compensation  Law,  §  11,  art.  2.  Nilsen  v. 
American  Bridge  Co.,  221  N.  Y.  12,  116  N.  E.  383,  cited  by  plaintiff, 
is  not  in  point,  as  the  complaint  in  that  case  does  not  allege  that  plain- 
-tiff  was  engaged  as  an  employe  in  a  hazardous  employment  at  the  time 
the  injury  was  sustained. 

Motion  granted,  with  leave  to  the  plaintiff  to  serve  an  amended 
complaint  within  10  days  after  service  of  notice  of  entry  of  an  order 
hereon;    $10  costs. 

Motion  granted,  with  $10  costs. 


(UO  Misc.  Eep.  644) 
FRANKWN  FIRE  INS.  CO.  OF  PHILADELPHIA  v.  WEINBERG  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department    March  10,  1920.) 

1.  Landlord  and  tenant  «=»169(9) — Fob  breach  of  contract  to  give  steam 

HEAT,  damage  TO  GOODS  CANNOT  BE  RECOVERED. 

Ordinarily,  and  in  the  absence  of  any  facts  tending  to  show  other  dam- 
ages were  within  the  contemplation  of  the  patties,  the  measure  of  damages 
for  landlord's  breach  of  agreement  to  give  steam  heat  is  the  loss  of  rent* 
al  value,  or  the  cost  of  supplying  the  heat,  and  not  damages  to  goods 
caused  by  bursting  of  a  sprinkler  system  on  account  of  failure  to  furnish 
heat,  which  damages  are  normally  recoverable  in  an  action  for  negligence. 

2.  Negmqence  ®=»2 — Bbbach  of  contractuai.  duty  mat  create  liabimty. 

A  breach  of  duty,  implied  as  the  result  of  entering  into  a  contractual 
relation,  or  the  improper  doing  of  some  act  which  the  contract  provided 
for,  may  create  a  liability  in  negligence. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Negligence.] 

3.  Insurance  i@=>603 — If  I4ANPL0RD  is  not  liable  for  damage  to  tenant's 

GOODS»   INSUBEB  CANNOT  COMPLAIN  THAT  BIGHT  OF  SUBROGATION  HAS  BEEN 
IMPAIRED. 

If  a  landlord  was  not  liable  for  injury  to  the  tenant^s  goods  by  bursting 
of  a  sprinkler  systen^,  caused  by  failure  to  heat,  there  could  be  no  re- 
lease of  the  landlord  which  would  Impair  the  right  of  the  tenant's  in- 
surer to  subrogation. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District.. 

Action  by  the  Franklin  Fire  Insurance  Company  of  Philadelphia 
against  Emanuel  Weinberg  and  another.  From  judgment  for  plaintiff, 
(108  Misc.  Rep.  500,  178.  N.  Y.  Supp.  539),  defendants  appeal.  Re- 
versed, and  judgment  directed  for  defendants,  dism.issing  the  com- 
plaint. 

Argued  December  term,  1919,  before  BIJUR,  PENDLETON,  and 
MULLAN,  JJ. 
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Samuel  Brand,  of  New  York  City  (I.  Maurice  Wormser,  of  New 
York  City,  of  counsel),  for  appellants. 

Goldstein  &  Goldstein,  of  New  York  City  (David  Goldstein  and  Alex 
Davis,  both  of  New  York  City,  of  counsel),  for  respondent 

PENDLETON,  J.  Plaintiff,  an  insurer,  has  recovered  a  judgment 
against  the  insured  for  the  repayment  of  the  amount  of  a  loss  paid 
for  injufy  to  defendants'  goods,  caused  by  the  bursting  of  the  sprink- 
ler system,  due  to  the  landlord's  failure  to  furnish  adequate  steam  heat, 
on  the  ground  that,  after  pa/ment  of  the  loss,  defendants,  the  insured, 
released  the  landlord  from  liability  for  such  injury  to  defendants' 
goods,  thereby  destroying  plaintiff's  right  to  subrogation,  provided  for 
in  the  policy,  and  by  an  assignment  to  plaintiff  of  any  right  against  the 
landlord  that*  defendants  had  for  damages  to  their  goods. 

[1-3]  The  evidence  seems  clear  that  the  lease  contained  substantial- 
ly a  covenant  to  furnish  steam  heat,  that  the  landlord  breached  this 
covenant,  and  that  defendants  released  the  landlord  from  all  claims, 
if  any,  for  damages  to  their  goods  by  reason  of  the  bursting  of  the 
sprinkler  system.  Ordinarily,  and  in  the  absence  of  any  facts  tending 
to  show  other  damages  were  within  the  contemplation  of  the  parties, 
the  measure  of  damages  in  an  action  for  breach  of  a  contract  to  give 
steam  heat  is  the  loss  of  rental  value  or  the  cost  of  supplying  the  heat. 
See  Krohnberg  v.  Luckas,  174  N.  Y.  Supp.  676,  and  cases  cited.  Dam- 
ages to  goods  are  recoverable  in  an  action  for  negligence,  but  negligence 
is  not  predicated  on  the  mere  breach  of  every  contract.  A  breach  uf 
duty,  implied  as  the  result  of  entering  into  a  contractual  relation,  or 
the  improper  doing  of  some  act  which  the  contract  provided  for,  may, 
however,  create  such  a  liability.  Schick  v.  Fleischhauer,  26  App.  Div. 
210, 49  N.  Y.  Supp.  962 ;  Frank  v.  Mandel,  76  App.  Div.  413,  78  N.  Y. 
Supp.  855.  In  the  latter  case,  citing  Wynne  v.  Haight,  27  App.  Div.  7, 
10,  50  N.  Y.  Supp.  187,  the  court  said: 

**There  Is  a  dictum  in  Edwards  v.  N.  Y.  &  H,  R.  R,  R,  96  N.  Y.  245,  at  page 
248  [50  Am.  Rep.  658],  that  'if  a  landlord  lets  premises  and  agrees  to  Iceep 
them  In  repair,  and  he  fails  to  do  so,  In  consequence  of  which  any  one  law- 
fuUy  upon  the  premises  suffers  injury,  he  is  responsible  for  his  own  negli- 
gence to  the  party  injured;'  but  the  proposition  finds  no  support  In  the  au- 
thorities imless  the  negligence  is  something  beyond  the  mere  failure  to  per- 
form the  contract.  Such  nfegllgence  in  a  general  sense  as  may  be  Involved  in 
the  failure  to  fulfill  a  covenant  is  not  enough.  As  was  said  by  Mr.  Justice 
Barrett  in  Wynne  v.  Haight,  27  App.  Div.  7,  at  p.  10  [50  N.  Y.  Supp.  189] :  'It  is 
not  the  landlord's  negligence,  in  the  sense  in  which  that  word  is  commonly  used, 
which  makes  him  liable — that  is,  in  not  fully  doing  what  he  has  voluntarily 
promised  to  do,  but  his  active  and  direct  negligence  with  regard  to  the  subject- 
matter  of  his  undertaking.  His  negligent  act  must  be  the  real  cause  of  the 
injury,  and  it  is  for  that  alone  that  he  is  liable.'  It  was  accordingly  held  in 
that  case  that  [27  App.  Div.  9,  50  N.  Y.  Supp.  189]  *the  defendant  was  under 
no  legal  obligation  to  repair  the  premises,  nor  was  she  liable  for  damages 
caused  by  a  defect  in  the  ceiling,  even  though  alie  promised  to  repair  it  and 
failed  to  do  so:  " 

There  is  no  negligence  of  that  kind  here.  We  may  assume  the  land- 
lord was  in  control  of  the  heating  apparatus  and  even  the  sprinkler  sys- 
tem. There  is  nothing  to  show  any  defect  in  machinery,  or  any  negli- 
gence, either  in  act  committed  or  in  omission  of  due  care.    The  failure 
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to  perform  its  contract  to  give  heat  is  the  only  charge.  On  the  facts  in 
this  case,  therefore,  it  does  not  appear,  either  that  the  landlord  was 
negligent,  or  that  any  other  than  the  usual  damages  for  breach  of  a 
covenant  to  heat  were  within  the  contemplation  of  the  parties ;  and  as- 
defendants  had  no  claim  against  the  landlord  for  injury  to  their  goods, 
they  released  none,  and  plaintiff  was  in  no  wise  injured. 

Plaintiff  cites  Bloomingdale  v.  Columbia,  84  N.  Y.  Supp.  572,  where 
it  was  held  in  a  suit  on  a  fire  policy  that  the  fact  the  insured  had  violat- 
ed the  terms  of  the  policy,  in  that  it  had  released  the  carrier  in  whose 
possession  the  goods  were  when  burned,  was  a  defense  to  the  action, 
and  that  the  fact  that  under  the  particular  circumstances  the  carrier 
was  not  liable  was  not  an  excuse,  as  that  was  a  question  the  insured  was 
entitled  to  try  out  with  the  carrier.  The  actual  decision  in  that  case 
may  be  sustained  on  the  particular  facts,  but  so  far  as  it  conflictis  with 
the  views  here  expressed  it  should  not  be  followed. 

In  Connecticut  v.  Erie,  73  N.  Y.  399,  29  Am.  Rep.  171,  it  was  held 
that  a  release  by  the  insured  to  the  wrongdoer,  excepting  his  claims 
against  the  insurer,  preserved  his  claim  against  the  insurer  and  for  the 
same  reason  the  insurer's  right  against  the  wrongdoer,  and  in  Dilling 
V.  Eh-aemel  (Com.  PI.)  9  N.  Y.  Supp.  497,  it  was  pointed  out,  relying 
on  the  latter  case,  that  the  release  of  the  wrongdoer  discharges  the  in- 
surer only  to  the  extent  to  which  it  defeats  the  insurer's  remedy  over 
by  subrogation.  If  the  insured  had  no  claim  against  the  carrier,  as^  it 
was  sought  to  show  in  84  N.  Y.  Supp.  572,  above  referred  to,  the  in- 
surer's remedy  over  was  not  defeated,  and  he  was  not  damaged.  The 
opportunity  to  assert  a  groundless  claim  against  the  carrier  was  of  no 
value,  and  its  loss  no  injury.  The  question  of  the  carrier's  liability  is 
one  of  fact,  and  could  be  just  as  well  tried  out  in  a  suit  with  the  in- 
sured as  with  the  carrier. 

Judgment  reversed,  with  $30  costs,  and  judgment  directed  for  de- 
fendants, dismissing  the  complaint,  with  costs.    All  concur. 


(191  App.  Div.  207) 

MARKOWITZ  T.  WATTEBS  LABORATORIES  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department.    March  11,  1920.) 

Master  and  sebvant  ^=>4()5(6) — ^Awabd  of  compensation  to  hinob  work- 
man BASED  ON  INCBEASE  OF  EABNINO  POWEB  HELD  NOT  JUSTIFIED  BY  EVI- 
DENCE. 

Evidence  that  the  minor  employ^  before  his  injury  was  not  physlcaUy 
lit  for  heavy  work,  and  that  $16  a  week  would  be  the  maximum  earning 
power,  does  not  sustain  an  award,  under  the  authority  of  Workmen's 
Ck>mpen8ation  Law,  §  14,  sut>d.  5,  based  on  a  probable  future  earning  pow- 
er of  $18,  especially  where  the  employ§  refused  to  do  anything  to  help  him- 
self, for  the  reason  that  it  would  terminate  the  payments. 

Henry  T.  Kellogg,  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  by  Aaron 
Markowitz,  employe,  against  the  Watters  Laboratories,  employer,  and 

^=9For  other  cases  se«  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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the  Zurich  General  Accident  &  Liability  Insurance  Company,  Limited, 
insurance  carrier.  From  an  award  in  favor  of  the  employe,  the  em- 
ployer and  insurance  carrier  appeal.  Reversed,  and  remitted  to  com- 
mission for  further  consideration. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Philip  J.  O'Brien,  of  New  York  City  (Ainsworth,  Carlisle,  Sullivan 
&  Archibald,  of  Albany,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.,  and  E.  C.  Aiken,  Deputy  Atty.  Gen., 
for  the  State. 

Bernard  L.  Shientag,  of  New  York  City,  for  Industrial  Commission. 

KILEY,  J.  The  only  question  raised  on  this  appeal  is  whether 
the  commission  had  any  basis,  in  the  evidence,  to  award  the  claim- 
ant as  large  an  amount  as  was  awarded  to  him.  On  the  9th  day  of 
March,  1918,  the  date  of  the  accident,  the  claimant  was  working  for 
the  appellant  employer  as  stock  clerk,  and  was  receiving  $2  a  day, 
$12  a  week.  By  agreement  between  the  claimant  and  his  employer  it 
was  provided  that  he  should  receive  two-thirds  of  that  weekly  wage, 
$7.69,  subject  to  approval  of  the  state  Workmen's  Compensation  Com- 
mission. Upon  examination  by  a  physician  it  was  found  that  as  a 
result  of  the  injury  complete  ankylosis  of  the  ankle  joint  had  taken 
place,  and,  stating  further,  "the  defect  is  equivalent  to  the  loss  of  the 
use  of  the  leg  from  a  vocational  point  of  view."  The  examination 
further  disclosed  that  this  young  man  was  not  physically  equipped 
for  heavier  work  than  he  was  doing,  and  that  $14  or  $15  per  week 
would  be  about  the  increased  wages  he  would  earn. 

The  claimant  being  a  minor,  the  commission  exercised  the  power 
given  it  under  section  14,  subdivision  5,  of  the  Compensation  Law 
(Consol,  Laws,  c.  67)  to  find,  as  a  matter  of  fact,  he  would  be  entitled 
to  an  increase  of  wages  to  $18  a  wedc.  Based  upon  that  weekly  wage, 
claimant's  weekly  award,  $7.69,  as  provided  by  the  agreement,  was 
raised  to  $11.54  weekly  award,  lacking  only  a  few  cents  of  his  full 
weekly  wage  when  injured.  The  record  discloses  no  evidence  upon 
which  such  increase  could  be  made.  One  of  the  commissioners  made 
such  suggestion  or  estimate ;  but  what  took  place  on  the  examination 
falls  short  of  evidence  with  probative  force.  It  appears  that  the 
claimant  is  not  inclined  to  do  anything  to  help  himself  or  learn  some 
useful  trade  that  would  enable  him  to  earn  a  living,  giving  as  a  rea- 
son that,  if  he  did,  they  would  stop  paying  the  compensation.  Those 
so  inclined  should  be  made  to  feel  that  they  can  get,  on  account  of 
injury,  only  what,  by  competent  evidence,  the  law  allows.  Cohen  v. 
Rothstein  &  Pitofsky,  176  App.  Div.  35,  162  N.  Y.  Supp.  424. 

The  award  should  be  reversed,  and  the  matter  remitted  to  the 
commission  for  further  consideration.  All  concur ,^xcept  HENRY  T. 
KELLOGG,  J.,  who  dissents. 


Digitized  by 


Google 


Sup.  Ct.)  SPIEGEL  V.  CANINO  19 

(181  N.T.8.) 

SPIE)GBI/  V.  CANINO. 
(Supreme  Oonrt,  Appellate  Term,  First  Department    March  0,  1920.) 

SAUBS  «SS>181(11> — BTIDBNGE  HSLD  INSUmclERT  TO  SHOW   DELIVKBT. 

In  seller's  action  for  price,  defended  on  the  ground  that  goods  had  not 
In  fact  been  delivered,  verdict  for  seller  held  agahist  the  weight  of  the 
evidence 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Louis  Spiegel  against  Girolamo  Canino.  Judgment  for 
plaintiflF,  after  trial  before  the  court  without  a  jury,  and  defendant  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Argued  February  term,  1920,  before  LEHMAN,  MULLAN,  and 
FINCH,  JJ. 

Julius  Kuschner,  of  New  York  City,  for  appellant. 
Harold  S.  Fleischer,  of  New  York  City,  for  respondent. 

FINCH,  J.  The  defendant  delivered  to  the  plaintiff  sugar  certifi- 
cates calling  for  800  pounds  of  sugar.  On  October  2,  1919,  the  plaintiff 
claims  he  delivered  to  his  driver  eight  bags  of  sugar,  containing  100 
pounds  each.  He  produced  in  court  a  receipt,  which  concededly  was 
signed  by  the  defendant,  reciting  "8  bags  gran."  This  receipt  also 
has  on  it  "74.80,"  which  also  concededly  was  put  there  by  the  plaintiff 
after  his  dispute  arose. 

The  defendant  claims  that  he  cannot  read  English,  and  that  eight 
bags  of  flour  were  delivered  on  that  day,  and  that  he  never  received  the 
sugar.  The  driver  was  not  called  as  a  witness,  and  the  plaintiff  ex- 
plains it  by  saying  that  the  driver  did  not  remember  anything  about  the 
matter.  The  plaintiff  seeks  to  prove  the  delivery  by  saying  that  he 
was  in  the  defendant's  store  about  two  weeks  after  the  sugar  was  de- 
livered, and  that  he  saw  one  or  more  bags  of  the  sugar  there,  which 
he  identified,  because  he  had  his  name  on  it.  It  is  not  denied  that 
the  defendant  likewise  purchased  sugar  of  the  plaintiff  in  August,  and 
there  is  no  contradiction  of  the  fact  that  these  bags  may  have  been 
the  bags  that  were  purchased  in  August,  since  the  defendant  testified, 
without  contradiction,  that  he  continuously  kept  the  sugar  ^n  hand. 
The  defendant  tells  a  straightforward  story,  absolutely  denying  the 
receipt  of  the  sugar,  and  explaining  that  he  had  purchased  a  barrel  of 
flour,  and  that  the  flour  was  delivered  in  bags,  and  that  the  eight  bags 
went  to  make  up  exactly  a  barrel  of  flour; 

Since  the  plaintiff  only  attempted  to  prove  the  delivery  of  the  sugar 
by  his  own  testimony  that  he  saw  one  bag  with  his  name  on  it  in  the 
store  of  the  defendant,  and  since  this  is  explained  by  the  defendant  by 
the  purchase  in  August,  it  would  seem  as  if  the  verdict  in  favor  of  the 
plaintiff  was  against  the  weight  of  the  evidence,  and  that  there  should 
be  a  new  trial. 

The  judgment  is  therefore  reversed,  and  a  new  trial  ordered,  with 
$30  costs  to  the  appellant  to  abide  the  event.    All  concur. 

^=:>Por  otber  cases  see  same  topic  A  KBY-NUMBBR  In  all  Key-Numbered  Digests  A  Indexes 
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PACB  ▼.  MALLEN. 

(Supreme  Court,  Appellate  Term,  First  Department     March  18,  1920.) 

Masteb  and  sebvant  ^=»302(6) — ^Atttomobiia  owner  not  liabia  fob  nsoli* 

GENCE  OF  CHAUFFBUB  IN   LATTEB'S  OWN   BUSINESS. 

An  automobile  owner  is  not  liable  for  negligence  of  his  cbaufleur  at  a 
time  when  owner  was  not  in  the  automobile  and  chauffeur  was  acting  in 
his  own  business  of  transporting  his  wife  and  friends,  without  any  orders 
from  owner. 

Finch,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Frank  Pace  against  Edward  P.  Mallen.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  February  term,  1920,  before  LEHMAN,  FINCH,  and 
MULLAN,  JJ. 

Amos  H.  Stephens,  of  New  York  City  (Douglas  J.  Miller,  of  New 
York  City,  of  counsel),  for  appellant. 

Wasserman  &  Erenstoft,  of  New  York  City  (Frank  Wasserman,  of 
New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  The  plaintiff's  automobile  was  injured  by  a  col- 
lision with  an  automobile  owned  by  the  defendant.  At  the  time  of  the 
accident  the  defendant  was  not  in  the  car,  and  it  was  shown  that  the 
chauffeur  was  taking  his  wife  and  two  friends  to  the  home  of  an 
aunt  in  Brooklyn,  who  was  ill.  The  chauffeur  was  acting,  in  his  own 
business,  and  without  any  orders  from  the  owner.  This  evidence  is 
not  contradicted,  nor  has  the  credibility  of  the  defendant's  witnesses 
been  impeached  by  their  cross-examination. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  $30  costs  to  appellant  to  abide  the  event. 

FINCH,  J.  (dissenting).  See  Ferris  v.  Sterling,  214  N.  Y.  249,  108 
N.  E.  406,  Ann.  Cas.  1916D,  1161. 


NILES  V.  SEELER  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department    March  18,  1920.) 

Courts  ®=»189(11) — Municipal  Court  without  jurisdiction  in  absence  of 
aitidavit  of  bona  fides. 

Where  the  parties  on  appeal  from  judgment  from  Municipal  Court  have 
stipulated  that  the  record  contains  all  the  papers  on  which  the  court  below 
acted  In  rendering  Judgment,  and  the  record  contains  no  affidavit  of  bona 
fides,  as  provided  for  in  Municipal  Court  Code,  §  124,  the  judgment  must 
be  reversed,  on  the  ground  that  the  lower  court  had  no  jurisdiction. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

^c:»For  other  cases  see  same  topic  &  KEY-NUMBBR  in  all  Key-Numbered  Dlgeata  ft  Indexes 
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Action  by  Isabelle  M.  Niles  against  Frederick  Seeler  and  others. 
From  the  judgment  rendered,  plaintiff  appeals.  Reversed,  and  new 
trial  ordered,  or  a  proper  submission  to  be  made. 

Argued  February  term,  1920,  before  LEHMAN,  FINCH,  and 
MULLAN,JJ. 

Peck  &  Hancock,  of  New  York  City  (John  T.  Hancock  and  Stanley 
W.  Jones,  both  of  New  York  City,  of  counsel),  for  appellant. 

Isidor  Enselman  and  Sol  Ullman,  both  of  New  York  City,  for  re- 
spondents. 

PER  CURIAM.  Since  the  parties  have  stipulated  that  the  record 
contains  all  the  papers  upon  which  the  court  below  acted  in  render- 
ing the  judgment  appealed  from,  and  the  record  contains  no  affidavit . 
of  bona  fides,  as  provided  for  in  Municipal  Court  Code  (Laws  1915, 
c.  279)  §  124,  the  judgment  must  be  reversed,  on  the  ground  that  the 
court  below  had  no  jurisdiction.  Weinstein  v.  Douglas,  51  Misc.  Rep. 
559,  101  N.  Y.  Supp.  251. 

It  is  fair  to  point  out,  also,  that  neither  the  written  instrument  upon 
which  the  plaintiff  is  suing,  nor  the  statement  of  facts  show  the  com- 
plete agreement  between  the  parties  or  the  circumstances  under  which 
the  instrument  was  delivered.  Upon  this  record  it  is  quite  impossible 
to  determine  whether  the  defendants  impliedly  agreed  that  they  would 
not  themselves  do  any  act  which  would  make  it  impossible  to  earn 
royalties  until  the  stipulated  amount  was  paid. 

Judgment  is  reversed,  without  costs  to  either  party,  and  a  new  trial 
ordered,  or  a  proper  submission  to  be  made. 


(101  App.  DiT.  317) 

BOABD  OF  BDUOATION  OF  VILLAGE   SCHOOL  DIST.  OF  TOWN  OF 
MALONE  V.  O'ROURKB  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department.    March  11,  1020.) 

L   EhCWkNT  DOHA  IN  ^:s»45 — QaBDEN   KOT  BUDJJEX3T  TO  CONDEMNATION,  TUOUGH 
PAST  OF  BNTIRB  PBOFKBTT  BBINO  CONDEMNED. 

Under  Education  Law,  |  464,  subd.  2,  as  amended  by  Laws  1911,  c. 
782,  and  in  vlow  of  subdivisions  1,  2,  and  4,  a  garden  or  orchard  cannot 
be  condemned  for  school  building  construction  purposes,  though  constitut- 
ing a  part  of  an  entire  property,  the  whole  of  which  is  being  condemned. 

2.  Eminent  domain  4=:»45 — Factobt  or  trade  fixtures  exempt  from  con- 
demnation, TROVQn  a  part  of  entire  pbopbrtt  being  condemned. 

Under  Education  I^aw,  §  464,  subd.  4,  as  amended  l)y  Laws  1911,  c.  782, 
a  factory  or  trade  fixture  specified  in  such  subdivlsiou  is  immune  from 
condemnation  for  construction  of  school  building,  notwithstanding  that  it 
is  a  part  of  an  entire  property  which  is  being  condemned ;  structures  for 
purposes  of  trade  or  manufacture  having  existed  for  one  year  being  ex- 
empt from  condemnation  under  all  circumstances. 

8.  Statutes  ^=»188— Construed  according  to  natural  meaning. 

Statutes  should  be  read  according  to  the  natural  and  most  obvious  im- 
port of  the  language,  without  resorting  to  artificial  or  for<ied  construc- 
tions, for  the  purpose  of  either  limiting  or  extending  their  operation. 
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4.  ESminent  domain  ^=98 — Statutes  to  be  stbictlt  construed. 

Statutes  authorizing  the  power  of  eminent  domain  should  receive,  not  a 
liberal,  but  a  strict,  construction. 
6.  Statutes  ^=»181(2) — Construed  according  to  uegislativb  intent. 

In  construing  statutes,  courts  will  not  consider  the  effect  of  construction 
on  particular  cases,  but  will  effectuate  the  legislative  Intent, 

John  M.  Kellogg,  P.  J.,  and  Woodward,  J.,  dissenting. 

Appeal  from  Special  Term,  Franklin  County. 

Condemnation  proceeding  by  the  Board  of  Education  of  the  Village 
School  District  of  the  Town  of  Malone  against  John  O'Rourke,  im- 
pleaded with  others.  From  a  judgment  on  the  report  of  the  referee  in 
favor  of  plaintiff,  and  from  order  confirming  the  report  of  the  com- 
missioners in  such  proceeding,  the  named  defendant  appeals.  Judg- 
ment and  .order  reversed,  and  proceeding  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

A.  B.  Cooney,  of  Malone,  for  appellant. 

Allen  &  McClary,  of  Malone  (Arthur  E.  McClary,  of  Malon^,  of 
counsel),  for  respondent. 

COCHRANE,  J.  The  question  on  this  appeal  arises  under  section 
464  of  the  Education  Law  (Consol.  Laws,  c.  I6)  and  involves  its  con- 
struction. 

The  purpose  of  the  proceeding  is  to  condemn  real  estate  in  the  vil- 
lage of  Malone  owned  hy  the  defendant  John  O'Rourke.  The  property 
consists  of  two  village  lots,  one  fronting  on  Webster  street,  100  feet 
wide  and  348  feet  long,  and  the  other  fronting  on  Rockland  street, 
100  feet  wide  and  239  feet  long.  The  two  lots  are  contiguous  to  each 
other  in  such  a  way  that  they  together  constitute  a  rectangular  parcel 
of  land  100  feet  wide,  extending  from  Webster  street  to  Rockland 
street,  which  two  streets  parallel  each  other.  On  the  Webster  street 
lot  there  is  a  garden  extending  the  full  length  of  the  lot ;  the  garden 
being  348  feet  long  and  87  feet  wide  in  the  rear,  and  42  feet  wide  in 
front,  or  next  to  the  street.  On  the  Rockland  street  lot  there*  are  two 
gardens ;  one  18  feet  by  87  feet,  and  the  other  9  or  10  feet  square.  All 
of  these  gardens  had  existed  for  more  than  one  year  prior  to  the  com- 
mencement of  this  proceeding. 

Section  464  of  the  Education  Law  as  enacted  in  1910,  being  chapter 
140  of  the  Laws  of  that  year,  was  as  follows : 

"When  Oucmer'8  Consent  Neoosaary. — The  following  property  cannot  be  ac- 
quired without  the  consent  of  the  owner: 

"1.  A  homestead  ocaipied  as  such  by  the  owner. 

*'2.  A  garden,  orchard,  or  any  part  thereof,  not  within  a  city. 

*'3.  A  yard  or  inclosure,  or  any  part  thereof,  necessary  to  the  use  or  enjoy- 
ment of  buildings. 

"4.  Elxtures  or  erections  for  the  purposes  of  trade  or  manufacture." 

The  section  was  amended  by  diapter  782  of  the  Laws  of  1911,  but 
that  amendment  has  no  bearing  on  the  question  here  involved.  So  far 
as  such  question  is  concerned,  the  amendment  merely  provided  that  a 
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garden  or  orchard  or  trade  fixture  or  factory  should  have  existed  as 
such  for  one  year  before  the  beginning  of  the  proceeding  in  order  to 
be  within  the  protection  of  the  section.  Section  463  provides  that  not 
less  than  the  whole  of  a  city  or  village  lot,  with  the  erections  and  im- 
provements thereon,  shall  be  condemned. 

[t]  The  learned  referee  who  determined  this  proceeding  held  that 
subdivision  2  of  section  464  does  not  apply  when,  as  in  this  case,  a 
garden  or  orchard  constitutes  part  of  a  property,  the  whole  of  which  is 
condemned.  Such  a  construction  is  contrary  to  the  plain  reading  of  the 
statute,  and  I  am  unaUe  to  discover  any  justification  for  giving  it  such 
a  forced  construction,  or  reading  into  it  such  a  meaning.  It  may  be 
that  such  is  the  meaning  of  subdivision  3  in  respect  to  a  "ysLtd  or  in- 
closure,"  because  those  words  are  qualified  by  the  words  "necessary  to 
the  use  or  enjoyment  of  buildings."  When  buildings  are  taken,  or  the 
whole  of  a  property  of  which  a  *'yard  or  inclosure"  is  part,  no  buildings, 
of  course,  remain  to  which  such  yard  or  inclosure  can  be  necessary. 
They  are  naturally  incidental  to  a  building.  But  there  are  no  such  qual- 
ifying words  in  subdivision  2,  in  respect  to  a  "garden  or  orchard,"  and 
as  to  them  the  argument  fails.  It  is  somewhat  difficult  to  understand 
how  an  orchard  can  ordinarily  be  necessary  to  the  use  or  enjoyment  of 
any  building.  Orchards  and  gardens  are  placed  in  the  same  subdivi- 
sion, and  the  construction  of  the  statute  in  reference  to  one  class  of 
property  necessarily  appUes  to  the  other. 

Some  light  may  he  thrown  on  the  legislative  intent  by  a  consideration 
of  the  history  of  the  statutory  provision  now  contained  in  section  464. 
Chapter  329  of  the  Laws  of  1871  amended  section  12  of  chapter  800 
of  the  Laws  of  1866,  relative  to  the  taking  of  lands  for  the  erection  of 
schoolhouses,  and  provided,  among  other  things,  that  said  act  should 
not  apply — 

"beyond  the  corporate  limits  of  cities,  to  any  garden  or  orchard,  or  any  part 
thereof,  nor  to  any  part  of  any  yard  or  inclosure  neoessary  to  the  nse  and  en- 
joyment of  buildings,  or  any  fixtures  or  erections  for  the  purposes  of  trade  or 
manufactures,  without  the  consent  of  the  owner  or  owners  thereof." 

That  provision,  substantially  unchanged,  remained  in  the  statutes  as 
a  part  of  the  Education  Law  of  the  state,  notwithstanding  its  various 
amendments  and  revisions,  and  was  enacted  in  precisely  the  same  form 
in  section  123  of  the  Education  Law  of  1909,  being  chapter  21  of  the 
Laws  of  that  year,  and  constituting  chapter  16  of  the  Consolidated 
Laws  of  that  year. 

It  is  pressed  on  our  attention  that  during  all  those  years  the  words' 
"necessary  to  the  use  and  enjoyment  of  buildings"  related  back  to  the 
words  "garden  or  orchard,"  and  qualified  them,  as  well  as  the  words 
"yard  or  inclosure."  If  we  yield  to  this  argument,  it  is  answered  by 
the  Legislature  itself  when  in  the  year  1910,  by  chapter  140  of  the  Laws 
of  that  year,  it  amended  the  Education  Law,  constituting  chapter  16 
of  the  Consolidated  La\^  of  the  previous  year,  and  enacted  section 
464  in  the  form  above  set  forth.  By  that  section  property  which  could 
not  be  acquired  without  the  consent  of  the  owner  was  divided  into  four 
classes.  The  classification  was  made  in  such  form  as  to  preclude  the 
argument  that  the  words  "necessary  to  the  use  or  enjoyment  of  build- 
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ings,"  in  subdivision  3,  relates  back  to  and  qualifies  the  garden  or 
orchard  of  subdivision  2.  The  ^Legislature  placed  its  own  interpreta- 
tion upon  the  statute,  and  by  the  amendment  of  1910  unmistakably  in- 
dicated its  meaning.  What  before  may  have  been  doubtful  and  ambigu- 
ous now  became  certain  and  unambiguous. 

[2]  Can  any  satisfactory  reason  be  suggested  why  a  factory  or  trade 
fixture,  specified  in  subdivision  4  as  immune  from  condemnation,  should 
lose  that  advantage  merely  because  an  entire  property  of  which  it  forms 
a  part  is  condemned  ?  In  my  opinion  structures  for  the  purposes  of 
trade  or  manufacture,  which  have  existed  for  one  year,  are  under  all 
circumstance  exempt  from  condemnation.  The  Legislature  intended 
to  protect  such  property,  for  the  reason  that  it  might  be  a  peculiar 
source  of  income  to  its  owner,  interference  with  which  in  the  judg- 
ment of  the  Legislature  was  unwise.  Or  can  any  satisfactory  reason  be 
suggested  why  an  orchard  specified  in  subdivision  2  as  immune  from 
condemnation,  should  lose  that  advantage  merely  because  an  entire 
property  of  which  it  forms  a  part  is  condemned?  An  orchard  does 
not  ordinarily  bear  any  particular  relation  to  other  property,  and  how 
is  it  material  to  the  owner,  as  bearing  on  the  question  whether  or  not 
he  shall  forcibly  be  deprived  thereof,  whether  it  constitutes  the  whole 
or  part  of  his  property?  The  statute  makes  the  same  argument  applica- 
ble to  gardens,  orchards,  trade  fixtures,  and  factories. 

[3]  The  amendment  of  1911  emphasizes  the  idea  that  the  Legislature 
intended  to  protect  such  property,  without  any  qualifications  or  ex- 
emptions, other  than  that  it  should  have  existed  for  one  year,  prevent- 
ing thereby  efforts  of  an  owner  to  transform  his  property  for  the  pur- 
pose of  defeating  condemnation. 

"Statutes  should  be  read  according  to  the  natural  and  most  obvious  Import 
of  the  language,  without,  resorting  to  artificial  or  forced  constructions,  for  the 
purpose  of  either  llmitkig  or  extending  their  operation."  Matter  of  New 
York  and  Brooklyn  Bridge,  72  N.  Y.  527,  529. 

That  wholesome  rule  is  particularly  true  of  a  statute  which  deprives 
the  owner  of  his  property  without  his  consent. 

[4]  It  is  elementary  that  statutes  authorizing  the  power  of  eminent 
domain  should  receive  not  a  liberal  but  a  strict  construction.  Matter 
of  Poughkeepsie  Bridge  Company,  108  N.  Y.  483,  15  N.  E.  601 ;  On- 
tario Knitting  Co.  v.  State  of  New  York,  205  N.  Y.  409,  416,  98  N.  E. 
909;  Matter  of  Water  Commissioners  of  Amsterdam,  96  N.  Y.  351; 
Washington  Cemetery  v.  Prospect  Park  &  Coney  Island  Railroad  Co., 
68  N.  Y.  591,  594;  Adams  v.  Saratoga  &  Washington  Railroad  Co., 
10  N.  Y.  328,  330.  We  cannot  construe  this  statute  as  the  plaintiff 
desires,  without  forcing  into  it  a  meaning  which  the  phraseology  of  the 
statute  does  not  imply  or  even  suggest. 

[6]  In  construing  statutes,  it  is  the  duty  of  courts  not  to  have  re- 
gard to  the  effect  of  such  construction  on  particular  cases,  but  to  ef- 
fectuate the  intention  of  the  framers  of  the  statute,  who  are  responsible 
for  the  language  employed,  and  who  have  the  power  to  mold  and  change 
the  language,  so  as  to  give  expression  to  their  judgment. 

The  judgment  and  order  should  be  reversed,  and  the  proceeding  dis- 
missed, with  costs.  All  concur,  except  JOHN  M.  KELLOGG,  P.  J., 
and  WOODWARD,  J.,  dissenting,  on  the  referee's  opinion  and  report. 
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MAMTTZA  et  nl.  v.  ARNOFSKT  et  aL 

{Supreme  Court,  Appellate  Term,  First  Department    December  18,  1919.    On 
Motion  for  Beargument,  February  4,  1920.) 

L  CouBTs  4=>189(15) — Judgment  to  conform  to  summons  and  pboof. 

Wbere  cause  of  action  as  stated  In  summons  in  Municipal  Court  was 
based  on  the  theory  that  husband  and  wife  were  joint  owners  of  property 
at  time  of  conversion,  and  where  case  was  tried  on  the  same  theory,  wife 
could  not  recover  on  theory  that  she  was  sole  owner  at  time  of  conver- 
sion ;  she  being  bound  by  her  pleadings  and  proof. 

2.  Husband  and  wife  «=3>2(y9(l) — Removai.  of  pbopebtt  jointly  owned  on 
husband's  authobization  is  not  oonvebsion  as  to  wife. 

Where  husband  and  wife  owned  property  and  held  possession  thereof 
Jointly,  wifiB  could  not  In  her  own  name  recover  for  conversion  of  the 
property  as  against  third  persons,  who  removed  and  stored  the  property 
upon  being  authorized  to  so  do  by  husband. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Elizabeth  Mamitza  and  another  against  Jacob  Arnofsky 
and  others.  Judgment  for  plaintiffs,  and  defendants  Jacob  Arnofsky 
and  another  appeal.    Reversed,  and  new  trial  ordered. 

Argued  November  term,  1919,  before  LEHMAN,  BIJUR,  and 
WAGNER,  JJ. 

Lippman  &  Sachs,  of  New  York  City  (Nathan  I.  Sachs,  of  New 
York  City,  of  counsel),  for  appellants. 
Nathan  Lichtblau,  of  New  York  City,  for  respondents. 

LEHMAN,  J.  This  action  was  begun  against  the  defendants  by 
the  service  upon  them  of  a  summons  on  which  was  indorsed  the 
words : 

"A  statement  of  the  nature  and  substance  of  the  plalntUTs  cause  of  action 
Is  as  follows:  'Action  for  conversion  of  personal  property  consisting  of  fur- 
niture belonging  to  plaintiff  and  her  husband  Daniel  Mamitza,  which  property 
was  unlawfully  carried  away  and  retained  by  defendants  after  demand.' 
This  dalm  was  assigned  to  plaintiff.*' 

The  summons  names  Elizabeth  Mamitza  as  the  sole  plaintiff,  but 
in  some  manner  not  disclosed  by  the  record  her  husband,  David  Ma- 
mitza, was  also  made  a  party  plaintiff.  The  plaintiff  Elizabeth  Ma- 
mitza at  the  trial  testified  that  she  and  her  husband  owned  the  prop- 
erty together.  According  to  her  story,  her  husband  bought  it  from 
the  defendant  Buch  for  the  sum  of  $125,  and  thereafter  said  to  her: 

**Well,  you  Uke  the  furniture,  and  I  will  give  you  the  furniture.  Tou  can 
have  it" 

And  she  answered: 

"Well,  as  long  as  anything  Is  mine.  It  Is  yours,  too.  It  Is  not  only  for  me; 
everything  is  yours,  too." 

Thereafter  the  defendants  came  to  the  place  where  she  and  her  hus- 
band were  living  and  took  away  the  furniture  against  her  protest. 
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They  claimed  at  the  time  that  they  had  a  right  to  do  so  under  a  "court 
paper,"  which  was  apparently  some  kind  of  a  mortgage.  The  defend- 
ants denied  this  testimony  in  many  respects,  and,  though  their  testi- 
mony is  very  vague,  they  apparently  claimed  that  the  property  was 
never  sold  to  the  plaintiff's  husband,  but  was  only  loaned  to  him  as  a 
matter  of  friendship;  that  at  that  time  there  was  a  chattel  mortgage 
on  the  furniture,  and  that  they  took  away  the  furniture  because  there 
was  a  default  under  this  mortgage.  They  also  showed  by  the  testi- 
mony of  David  Mamitza  that  he  asked  them  to  take  away  the  furni- 
ture and  store  it  for  him,  although  he  also  testified  that  he  had  bought 
the  furniture.  The  chattel  mortgage  was  not  introduced  in  evidence, 
but  it  seems  to  be  conceded  that  it  was  not  recorded,  and  is  therefore 
void  as  against  a  purchaser  for  value.  At  the  close  of  the  testimony 
the  trial  judge  charged  the  jury  that,  if  the  defendants  converted  the 
property,  they  must  find  a  verdict  for  damages  in  favor  of  the  owners ; 
but  if  David  Mamitza  told  the  defendants  to  take  the  property  and 
store  it  in  Ninth  street  and  they  did  so, 

"I  charge  you  that  you  cannot  find  for  the  plaintiff  Mamitza,  but  you  can 
find  for  the  plaintiff  Mrs.  Mamitza,  if  the  property  was  taken  from  her  with- 
out her  consent  and  against  her  will." 

The  jury  thereupon  brought  a  verdict  in  favor  of  the.  plaintiff  Mrs. 
Mamitza  in  the  sum  of  $125,  which  they  apparently  fixed  as  the  value 
of  the  property. 

[1]  Even  if  we  assume  without  now  deciding,  that  the  evidence  is 
sufficient  to  sustain  a  finding  that  the  defendants  converted  the  prop- 
erty, still  the  present  verdict  in  favor  of  Elizabeth  Mamitza  alone  for 
damages  by  reason  of  the  conversion  is  erroneous.  There  is  no  evi- 
dence to  sustain  the  allegation  on  the  summons  that  the  claim  was 
assigned  to  her,  and  she  can  therefore  recover  in  this  action  only  if 
she  was  the  sole  owner  of  the  property,  or  if  she  was  the  owner  in 
common  with  her  husband  in  sole  possession  of  the  property,  and  en- 
titled to  such  possession  even  against  him,  if  she  shows  that  her  hus- 
band joined  with  the  defendants  in  a  scheme  to  deprive  her  of  her 
right  to  possession. 

In  my  opinion  it  is  impossible  to  hold  upon  this  record  that  Eliza- 
beth Mamitza,  the  wife,  is  the  sole  owner  of  the  property.  She  alleges 
in  her  statement  of  her  cause  of  action  that  the  property  was  owned 
by  her  husband  and  herself.  She  testified  at  the  trial  that  she  owned 
the  property  with  her  husband,  and  that  when  he  offered  to  give  it  to 
her  she  said  they  would  hold  it  together.  Her  husband,  when  produc- 
ed as  a  witness  by  the  defendants,  did,  it  is  true,  in  answer  to  ques- 
tions propounded  to  him  by  the  court,  state  that  he  gave  the  property 
to  her,  and  that  it  was  her  furniture;  but  on  cross-examination  by 
plaintiff's  counsel  he  stated  that  he  meant  it  belonged  to  him,  and  his 
wife  together.  That  was  the  theory  upon  which  the  cause  of  action 
was  stated  on  the  summons,  the  theory  upon  which  the  case  was 
tried,  and  the  plaintiff  is  bound  by  her  pleadings  and  her  proof. 

[2]  The  respondent  has  not  appeared  upon  this  appeal/  but  upon 
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the  motion  to  set  aside  the  verdict  she  claimed  in  effect  that  she  was 
in  sole  possession  of  the  furniture  and  entitled  to  retain  such  posses- 
sion, and  that  she  has  a  right  to  recover  damages  for  interference 
with  her  right  of  possession,  even  if  authorized  by  her  husband,  though 
he  owned  the  furniture  in  common  witfi  her.  The  evidence,  however, 
does  not  show  that  she  was  in  sole  possession ;  but,  on  the  contrary,  it 
does  show  she  wa£  living  with  her  husband  at  the  time,  although  he 
left  her  that  same  evening,  and  the  furniture  was  at  the  time  of  the 
alleged  conversion  in  their  joint  possession.  If  he  at  that  time  asked 
the  defendants  to  remove  and  store  the  furniture  for  him,  and  they 
acted  upon  such  authorization,  then  it  is  clear  that  the  plaintiff  has 
no  right  to  bring  any  action  for  ccmversion  in  her  own  name.  It  fol- 
lows that  the  judgment  must  be  reversed,  and  a  new  trial  ordered. 

Upon  that  trial  it  should  not  be  assumed  that,  because  we  have  not 
specifically  upheld  the  other  contentions  raised  by  the  appellant,  we 
deem  them  of  no  validity.  We  are  not  at  present  determining  that  the 
evidence  is  sufficient  to  sustain  a  finding  that  any  gift  from  David 
Mamitza  was  executed,  even  to  the  extent  of  passing  any  title  to  the 
plaintiff,  even  as  owner  in  common  with  her  husband;  nor  are  we 
passing  upon  the  effect  of  the  alleged  mortgage,  nor  upon  any  point 
of  law  other  than  that  a  judgment  in  favor  of  the  plaintiff  alone  can- 
not be  sustained  upon  the  pleadings  and  testimony  before  us.  Since 
the  respondent  has  not  appeared  upon  this  appeal,  we  cannot  tell 
upon  what  ground,  if  any,  she  claims  that  the  judgment  should  be 
sustained,  or,  if  she  believes  this  judgment  must  be  reversed,  upon 
what  grounds  she  may  hope  to  be  successful  upon  a  new  trial,  and  we . 
should  not  preclude  her  unnecessarily  from  being  heard  at  the  new 
trial  upon  any  point  which  might  possibly  be  doubtful. 
.  Judgment  should  therefore  be  reversed,  and  a  new  trial  ordered,  witli 
$30  costs  to  appellant  to  abide  event.    All  concur. 

On  Motion  for  Reargument. 

PER  CURIAM.  The  motion  for  reargument  must  be  denied,  with- 
out costs.  While,  as  indicated  in  the  opinion,  the  court  originally  con- 
sidered this  case  before  the  respondents*  brief  was  filed  in  accordance 
with  permission  granted,  yet  upon  the  filing  of  the  brief  the  court 
carefully  reconsidered  its  decision,  in  view  of  the  respondents'  points, 
and  only  through  inadvertence  failed  to  strike  from  the  opinion  the 
reference  to  respondents'  nonappearance. 
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(110  Misc.  Rep.  114)  ' 

RUBINSON  V.  RUBINSON. 

(Supreme  Court,  Special  Term,  New  Tork  County.    January,  1920.) 

Mabkiage  ^=>58(7) — ^Husband's  betusal  to,  have  Hebbew  obbsmont  pebfobm- 

ED  IN   fulfillment  OF  PBOMISE  BEFOBE  CIVIL  HABBIAQE  OBOUND   FOB   a:^- 
NULMENT. 

Where  a  wife  consented  to  enter  into  a  civil  marriage  ceremony  on 
the  husband's  promise  to  subsequently  have  a  Hebrew  religiovis  ceremony 
performed,  and  the  husband  thereafter  absolutely  refused  to  do  so,  the 
wife  is  entitled  to  a  decree  annulling  the  marriage;  it  appearing  that 
she  had  never  cohabited  with  nor  been  supported  by  the  husband,  the 
tendency  of  the  courts  being  to  relieve  an  innocent  party  from  a  marriage 
contract  induced  by  fraudulent  misrepresentations. 

Suit  by  Minnie  Rubinson  against  Louis  Rubinson  to  annul  the  mar- 
riage.   Judgment  for  plaintiflF. 
See  Schachter  v.  Schachter,  109  Misc.  Rep.  152, 178  N.  Y.  Supp.  212. 

Theodore  &  Dorf ,  of  New  York  City,  for  plaintiff. 

COHALAN,  J.  Plaintiff  sues  to  annul  her  marriage  on  the  ground 
of  fraud.  She  asserts  that  for  the  purpose  of  inducing  her  to  consent 
to  the  marriage  the  defendant  falsely  and  fraudulently  represented  to 
her  that  he  would  marry  her  according  to  the  required  Hebrew  religious 
ceremony ;  that  relying  thereupon,  on  August  1,  1919,  she  married  the 
defendant  in  the  office  of  the  city  clerk ;  that  at  that  time  she  did  not 
realize  that  she  had  been  legally  married ;  that  in  response  to  the  clerk's 
question  in  regard  to  a  Jewish  ceremony  the  defendant  replied  that  it 
would  be  held  shortly  thereafter ;  that  the  parties  have  never  cohabit- 
ed ;  that  the  defendant  postponed  setting  the  date  for  the  Hebrew  cere- 
mony on  several  occasions;  and  that  finally,  in  the  presence  of  the 
plaintiff's  mother,  he  absolutely  refused  to  have  such  a  ceremony 
performed,  stating  that  he  did  not  believe  in  it,  nor  did  he  believe  in 
the  Jewish  religion  nor  in  God.  The  plaintiff  has  testified  that  she  has 
not  seen  nor  heard  from  the  defendant  since  the  latter  part  of  Septem- 
ber, 1919,  although  she  attempted  to  communicate  with  him  on  nu- 
merous occasions ;  that  she  has  always  lived  with  her  mother,  at  the 
latter's  home,  and  that  the  defendant  has  lived  separate  and  apart  from 
her,  and  in  no  way  whatsoever  has  he  contributed  to  her  support.  The 
plaintiff's  mother  testified  that  she  would  never  have  consented  to  the 
marriage  if  the  defendant  had  not  misrepresented  that  he  was  going  to 
have  celebrated  a  Hebrew  ceremony ;  that  she  attended  the  synagogue 
regularly,  was  orthodox,  and  that  her  married  son  had  been  married 
by  a  rabbi,  in  accordance  with  the  religious  requirements. 

The  false  and  fraudulent  representations  made  by  the  defendant  to 
the  plaintiff  were  such  as  to  authorize  this  court  to  annul  the  marriage. 
These  misrepresentations  were  material  and  elemental,  because  without 
them  the  plaintiff  would  not  have  consummated  the  marriage  by  co- 
habitation. Both  parties  were  of  the  Hebrew  faith,  and  neither  the 
plaintiff  nor  her  mother  considered  the  marriage  binding  unless  per- 
formed as  required  by  their  religion.     They  both  have  testified  that 
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they  would  not  have  consented  to  the  marriage  if  it  had  not  been  for 
the  defendant's  consent  to  such  a  ceremonial  marriage.  The  tendency 
of  the  courts  of  this  state  to  relieve  an  innocent  party  from  a  marriage 
contract  induced  by  fraud  and  misrepresentation,  is  evidenccfd  by  the 
following  decisions:  Moore  v.  Moore,  94  Misc.  Rep.  370,  157  N.  Y. 
Supp.  819;  Robert  v.  R6bert,  87  Misc.  Rep.  629,  150  N.  Y.  Supp.  366; 
Di  Lorenzo  v.  Di  Lorenzo,  174  N.  Y.  467,  67  N.  E.  63,  63  L.  R.  A, 
92,  95  Am.  St.  Rep.  609;  Svenson  v.  Svenson,  178  N.  Y.  54,  70  N.  E. 
120.  It  is  my  view  that  an  injustice  has  been  done  the  plaintiff.  She 
was  induced  to  enter  into  a  marriage  with  the  defendant  solely  by  rea- 
son of  his  false  and  fraudulent  misrepresentations.  She  has  never  co- 
habited with  the  defendant,  nor  has  she  ever  lived  with  him.  He  has 
never  contributed  in  any  way  to  her  support,  and  he  has  now  apparent- 
ly deserted  her.  Upon  the  evidence  and  upon  the  above  authorities 
the  plaintiff  is  entitled  to  a  decree  adjudging  her  marriage  to  the  de- 
fendant null  and  void. 
Judgment  for  plaintiff. 


HOFMAiNN  v.  AMERICAN  DRESSLER  TUNNEL  KILNS,  Inc. 
(Supreme  Oourt,  Ai«)ellate  Term,  First  DcpHrtment    March  18.  1920.) 

WOBK  AND  LABOB  ^=»4(4) — ^DEFENDANT  HELD  NOT  LIABLE  FOB  WOBK  IN  PBEPAB- 
ING  DUMMY  CATALOGUE  DONE  BY  ABTI6T  SENT  BY  PBTNTEB. 

Where  defendant  wrote  printer  for  estimate  on.  catalogue  in  contempla- 
tion,  and  printer  asked  i^aintifl,  an  artist,  to  look  after  the  matter,  and 
plaintiff  went  to  defendant  and  pr^ared  a  dummy  catalogue,  made  rough 
sketches  of  paging,  and  also  ordered  electroplates,  defendant  in  good  faith 
believing  plaintiff  was  an  employ^  or  other  associate  of  printer,  defendant 
is  not  liable  to  plaintiff  for  the  work  done  after  rejecting  final  estimate 
on  the  cost  of  the  catalogue  submitted  by  the  printer. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth 
District. 

Action  by  G.  Philip  Hofmann  against  the  American  Dressier  Tunnel 
Kilns,  Incorporated,  a  domestic  corporation.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed,  and  complaint  dismissed  on  the 
merits. 

Argued  February  term,  1920,  before  LEHMAN,  FINCH,  and  MUL- 
LAN,  JJ. 

Trowbridge  &  Fox,  of  New  York  City  (Louis  O.  Bergh,  of  New 
York  City,  of  coimsel),  for  appellant. 

Abraham  Beck,  of  New  York  City  (A.  H.  Waisman,  of  Brooklyn, 
of  counsel),  for  respondent. 

MULLAN,  J.  The  defendant  wrote  to  Rea,  a  printer,  requesting 
an  estimate  for  the  printing  of  a  catalogue  that  defendant  contemplated 
issuing.  Rea  asked  plaintiff,  an  artist,  to  look  after  the  matter,  and 
gave  plaintiff  a  letter  of  introduction  to  defendant.  Plaintiff  called 
on  defendant,  who  was  at  all  times  under  the  impression  that  plaintiff 
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was  an  emiJoye,  or  other  business  associate,  of  Rea.  The  matter  of 
the  form  of  the  catalogue  was  discussed  by  plaintiff  and  defendant  in 
a  more  or  less  general  way,  and  plaintiff  suggested  that  it  would  be 
advisable  to  get  up  a  sample  catalogue,  or  "dummy,"  so  called,  be- 
fore giving  the  final  estimate.  Plaintiff  informed  defendant  that  the 
kind  of  catalogue  defendant  wanted  would  cost  about  $800. 

Defendant  acquiesced  as  to  the  submission  of  a  dummy,  and  plain- 
tiff, without  consulting  Rea,  put  in  some  time  in  preparing  the  dummy, 
and  making  rough  sketches  of  the  paging  of  the  proposed  catalogue; 
he  also  ordered  some  electroplates.  In  their  first  conversation  plains- 
tiff  was  distinctly  told  that  defendant  insisted  upon  an  exact  estimate 
before  he  should  he  bound.  When  the  catalogue  dummy  was  com- 
pleted defendant  approved  it,  and  plaintiff  took  it  to  Rea,  who  sul>: 
mitted  a  final  estimate  of  $785.  Rea,  however,  informed  defendant 
that  in  Rea's  opinion  the  catalogue  as  planned  was  not  correct  adver- 
tising, and,  after  further  consideration,  defendant  rejected  the  esti- 
mate, upon  the  ground  that  the  price  was  unduly  high.  Plaintiff  there- 
upon brought  this  action  for  the  value  of  his  services  in  preparing  the 
dummy  catalogue,  and  the  cost  of  the  electroplates  he  had  purchased. 

We  think  the  defendant's  motion  for  a  dismissal  should  have  been 
granted.  It  is  very  plain  that  plaintiff  was  to  have  been  paid  for  his 
work  by  Rea,  and  not  by  the  defendant,  had  the  proposed  contract  be- 
tween Rea  and  the  defendant  been  made.  It  is  equally  plain  that  de- 
fendant had  neither  any  idea,  nor  any  reason  to  believe  that  the  pre- 
liminary work  done  by  plaintiff  was  not  gratuitously  performed  as 
part  of  Rea's  endeavor  to  obtain  defendant's  order  for  the  printing 
of  the  catalogue.  Under  one  of  the  most  elementary  of  rules,  while 
the  law  will  imply  a  promise  to  pay  for  work  done  by  request,  the 
mere  doing  of  work,  even  though  it  benefit  him  for  whom  it  is  done, 
does  not  warrant  the  implication  of  a  request.  As  one  of  the  text- 
writers  puts  it: 

"In  the  absence  of  an  express  previous  request,  It  is  necessary  that  the  per- 
son for  whom  the  work  Is  done  should  know  that  It  Is  being  done,  and  further 
tbat  It  l8  being  done  for  his  benefit  and  also  upon  his  liability."  Page,  Cod- 
tracts  (Ist  Ed.)  vol.  2,  p.  1172. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed  upon 
the  merits,  with  appropriate  costs  in  the  court  below. 

FINCH,  J.,  concurs  in  the  result. 
LEHMAN,  J.,  concurs. 
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HAMILTON  V.  WARD  et  al. 
(Supreme  Ck)urt,  Appellate  Term,  First  Department    March  9,  1920.) 

1.  Evidence  ^s921 — Court  judicially  knows  that  camphor  treatment  o? 

WOOLEN  goods  FOB  MOTHS  IS  USTTAL. 

The  court  will  take  Judicial  notice  that  camphor  treatment  of  woolen 
goods  for  the  puxpose  of  keeping  out  moths  is  not  only  a  familiar,  but  the 
usual,  method  adopted  by  housewives  to  combat  this  destructive  insect. 

2.  WABEUOtlSElMEN  ^=S>34(9) — ^WHETHER  PAILURE  TO  TREAT  RUGS  WITH  CAMPHOR 

RESULTED  IN  DAMAGE  BT  MOTHS  HELD  FOR  JURY. 

In  an  action  against  warehousemen  for  damage  by  nkoths  to  rugs  stored 
under  fecial  contract,  by  which  defendant  undertook  to  camphor  them 
and  Tokl  them  in  tar  paper,  where  plaintiff  testified  that  defendants  sug- 
gested  that  the  rugs  be  camphored  and  rolled  In  tar  paper,  an^  that  that 
was  the  best  thing  to  do,  the  court  erred  in.  nonsuiting  plaintiff  at  the  dose 
of  his  testimony,  on  the  ground  that  there  was  no  proof  that  failure  of 
defendants  to  live  up  to  their  agreement  resulted  In  the  damage  com- 
plained of. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict 

Action  by  Clarence  A.  Hamilton  against  Hugh  F.  Ward  and  John 
P.  Ward.  From  a  judgment  dismissing  the  complaint  at  the  close  of 
his  case,  the  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  February  term,  1920,  before  LEHMAN,  FINCH,  and  MUjU- 
LAN,  JJ. 

Maurice  B.  Rich,  of  New  York  City,  for  appellant. 
Alexander  Lamont,  of  New  York  City,  for  respondents. 

MULLAN,  J.  The  plaintiff  was  nonsuited  at  the  close  of  his  case. 
He  had  proved  a  bailment  of  rugs  with  the  defendant  warehousemen, 
under  a  special  agreement  by  which  the  latter  undertook  to  "camirfior 
them,  and  roll  them  in  tar  paper."  The  plaintiff  had  expressed  the 
desire  to  have  the  best  care  taken  of  the  rugs,  regardless  of  expense, 
and  one  of  the  defendants  had  himself  suggested  that  they  be  "cam- 
phored" and  rolled  in  tar  paper;  that  being,  the  defendant  said,  "the 
best  thing"  to  do.  The  rugs,  while  in  defendants'  warehouse,  were 
badly  moth-eaten  and  thus  practically  destroyed.  The  proof  warranted 
the  finding  that  the  rugs  were  neither  treated  with  camphor  nor  rolled 
in  tar  paper.  The  dismissal  was  placed  upon  the  sole  ground  that 
there  was  no  proof  that  the  failure  of  the  defendants  to  live  up  to 
their  agreement  resulted  in  the  damage  complained  of. 

[1,  2]  It  is  true  that  there  was  no  testimony  offered  to  show  the 
effect  either  of  camphor  or  tar  paper  in  protecting  rugs  from  moth 
ravage.  But  there  was  testimony  that  defendants,  experienced  ware- 
housemen, presumably  acquainted  with  the  most  efEcacious  methods 
of  handling  rugs  offered  for  storage,  had  themselves  expressed  what 
ought,  on  its  face,  to  be  taken  as  the  opinion  of  experts,  that  the  cam- 
phor treatment  and  tar  paper  packing  at  least  would  act  as  a  deterrent, 
if  not  as  a  preventative.    Furthermore,  whatever  may  be  said  of  tar 
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paper,  I  think  we  may  safely  take  judicial  notice  that  camphor  treat- 
ment of  woolen  goods  for  the  purpose  of  keeping  out  moths  is  not 
only  a  familiar,  hut  the  usual,  method  adopted  by  housewives  to  combat 
this  destructive  insect.  From  time  out  of  mind  civilized  peoples  have 
been  availing  of  the  gas  that  camphor  gives  off  to  preserve  from  moth 
ravage  their  woolen  goods  of  all  kinds.  The  camphor  treatment  of 
woolens  is  a  commonplace  of  life.  Is  there  an  adult  person  who  does 
not  know  of  it?  There  may  be  varying  opinions  as  to  the  treatment's 
efficacy.    There  can  be  but  one,  I  think,  as  to  its  usualness. 

Doubtless  expert  opinion  may  very  possibly  aid  a  jury  in  passing 
intelligently  upon  the  question  here  involved.  Such  testimony  would 
certainly  l>e  competent.  But  in  my  opinion  the  nature  of  the  question 
that  the  triers  of  the  facts  were  called  upon  to  answer  was  such  that 
they  could  properly  have  rendered  their  verdict  without  the  aid  of  ex- 
pert testimony.  And  even  if  I  be  in  error  in  that  regard,  there  was, 
as  I  have  pointed  out,  some  evidence,  by  way  of  statements  of  the  de- 
fendants, that  would  have  served  as  expert  opinion.  I  think  it  fol- 
lows that  in  our  view  it  was  for  the  jury  to  say  whether  it  was  de- 
fendants' breach  that  caused  the  loss  complained  of. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


(191  App.  Div.  262)  . 

PEOPLE  ex  Pd.  ALPHA  PORTLAND  OBMENT  CO.  v.  KNAPP  et  al..  State 

Tax  Commission. 

(Supreme  Ck)urt,  Appellate  Division,  Third  Department    March  11,  1920.) 

1.  Taxation  ^s»163 — Capital  invested  in  qtock  of  other  corporation  is 

ASSETS  located  WHERE  PHYSICAL  PROPERTY  LOCATED. 

Under  Tax  Law,  §§  181,  182,  the  capital  of  a  corporation  invested  in  the 
stock  of  another,  corporation  is  deemed  to  be  assets  located  where  the  phys- 
ical property  represented  by  such  stock  is  located. 

2.  Taxation  ^=s>163 — Stock  op  foreign  corporation  held  by  foreign  cor- 

poration AT  ITS  GENB&AL  office  IN  FOREIGN  STATE  NOT  TAXABLE. 

Where  a  New  Jersey  corporation  doing  business  in  New  York  had  its 
general  offices  at  Easton,  Pa.,  in  which  state  it  had  a  substantial  part  of 
its  manufacturing  plant,  and  in  which  state  a  corporation  was  organized 
to  take  title  to  the  necessary  real  estate  there,  and  the  stock  of  such 
PennsylTania  corporation  was  all  owned  by  the  New  Jersey  corporation, 
which  stock  was  kept  in  Pennsylvania,  the  stock  of  the  Pennsylvania  cor- 
poration, being  deemed  assets  located  where  the  physical  property  repre- 
sented by  it  was  located  (Tax  Law,  §  181),  cannot  be  assessed  for  taxa- 
tion in  New  York  under  Tax  Law,  §  214. 

3.  Commerce  «=>74 — Constitutional  law  ^s»2SS — State  cannot  assess  and 

TAX  assets  OF  FOREIGN  CORPORATION  LOCATED  IN  ANOTHER  STATE. 

Any  statute  permitting  the  state  of  New  Yoric  to  tax  stock  of  a  Penn- 
sylvania corporation  owned  by  a  New  Jersey  corporation  doing  business 
in  New  York,  whose  general  offices  were  in  Pennsylvania,  where  it  kept 
the  stock,  would  violate  the  Commerce  Clause  of  the  Federal  Constitution 
and  the  due  process  clause  of  the  Fourteenth  Amendment. 

John  M.  Kellogg,  P.  J.,  and  Henry  T.  Kellogg,  J.,  dissenting 

Certiorari  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  the  Alpha  Portland  Cement  Company,  to  review  the  action  of 
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Walter  H.  Knapp  and  others,  constituting  the  Tax  Commission  of 
the  State  of  New  York,  in  assessing  a  tax  against  the  relator.  De-. 
termination  of  the  State  Tax  Commission  annulled. 

Certiorari  to  review  the  action  of  the  New  York  State  Tax  Com- 
mission in  assessing  a  tax  amounting  to  $3,980.31,  against  the  relator 
for  the  year  beginning  November  1,  1918,  under  article  9a  of  the 
Tax  Law. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Louis  H.  Porter  and  F.  C.  Taylor,  both  of  New  York  City,  for 
relator. 

Charles  D.  Nevvton,  Atty.  Gen.  (C.  T.  Dawes,  Deputy  Atty.  Gen., 
of  counsel),  for  State  Tax  Commission. 

WOODWARD,  J.  The  Alpha  Portland  Cement  Company  was  or- 
ganized under  the  laws  of  the  state  of  New  Jersey  on  the  21st  day 
of  January,  1910,  and  began  business  in  New  York  on  the  6th  of 
February,  1912.  It  has  an  issued  capital  stock  of  $10,000,000,  and 
.showed  a  net  income  of  $559,313.30  in  its  report  to  the  United  States 
government  for  the  year  ending  December  31,  1917.  The  company  is 
engaged  in  the  manufacture  and  sale  of  cement  at  points  within  the 
states  of  New  York,  Pennsylvania,  New  Jersey,  Virginia,  West  Vir- 
ginia, North  Carolina,  South  Carolina,  Georgia,  Florida,  Maine,  Massa- 
chusetts, and  Maryland.  The  relator  has  been  assessed  a  tax  amount- 
ing to  the  sum  of  $3,980.31  under  the  provisions  of  article  9a  of  the 
Tax  Law  (Consol.  Laws,  c.  60),  and  brings  this  proceeding  to  re- 
view such  action  on  the  part  of  the  tax  commission  of  the  state  of 
New  York.  The  controversy  arises  over  the  inclusion  in  this  as- 
sessment of  certain  bonds  held  by  the  corporation  outside  of  the  state 
of  New  York,  as  well  as  the  value  of  the  stocks  of  other  corporations 
in  other  states  held  by  the  corporation,  and  which  are  not  within  the 
jurisdiction  of  the  state  of  New  York. 

Section  214  of  the  Tax  Law,  as  amended  in  1918  provides,  as  it 
relates  to  the  facts  in  this  case,  that — 

•  "The  proportion  of  the  net  income  of  the  corporation  upon  which  the  tax 
under  this  article  shall  be  based,  shall  be  such  portion  of  the  entire  net  income 
as  the  aggregate  of  (1)  the  average  monthly  value  of  the  real  property  and  tan- 
gible personal  property  within  the  state,  ♦  *  *  (3)  the  proportion  of  the 
average  valne  of  the  stocks  of  other  corporations  owned  by  the  corporation, 
allocated  to  the  state  as  provided  by  this  section,  but  not  exceeding  ten  per 
centum  of  the  real  and  tifngible  personal  property  segregated  to  this  state 
under  this  article  bears  to  the  aggregate  of  (4)  the  average  monthly  value  of 
all  the  real  property  and  personal  property  of  the  corporation,  wherever  lo- 
cated (5)  the  average  total  value  of  bills  and  accounts  receivable  for  (a)  per- 
sonal property  sold  by  the  corporation  from  merchandise  manufactured  by  it 
within  and  without  this  state ;  (b)  personal  property  sold  by  the  corporation 
from  merchandise  owned  by  it  at  the  time  of  acceptance  of  the  order  but  not 
manufactured  by  it ;  and  (c)  services  performed  both  within  and  without  this 
state,  based  on  orders  received  at  offices  maintained  by  the  corporation,  ex- 
cluding bills  and  accounts  receivable  on  orders  filled  from  a  stock  of  merchan- 
dise oY  other  property  maintained  by  the  corporation;  (6)  the  average  total 
value  of  stocks  of  other  corporations  owned  by  the  corporation,  but  not  ex- 
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ceeding  ten  per  centum  of  tbe  aggregate  real  and  tangible  personal  property 
set  up  in  this  report" 

The  relator  is  a  New  Jersey  corporation,  with  its  principal  place  of 
business  apparently  at  Easton,  Pa.,  and  there  are  no  elements  of  bills 
and  accounts  receivable  involved  here,  except  as  they  may  be  em- 
braced in  the  complex  system  of  calculations,  suggesting  the  neces- 
sity of  an  actuarial  adjunct  of  the  courts  in  disposing  of  cases  of  this 
character. 

[1-3]  The  relator,  as  it  appears  from  the  record,  has  a  substantial 
part  of  its  manufacturing  plant  in  Pennsylvania.  Under  the  laws  of 
that  state  foreign  corporations  are  not  pemiitted  to  own  real  estate. 
To  meet  this  situation  a  Pennsylvania  corporation  was  organized  to 
take  title  to  the  necessary  real  estate,  and  the  stock  of  this  Pennsyl- 
vania corporation,  aggregating  $4,500,000,  is  all  owned  by  the  relator. 
That  is,  a  New  Jersey  corporation,  having  its  general  offices  at  Easton, 
Pa.,  is  the  owner  of  the  entire  capital  stock  of  the  Pennsylvania  cor- 
poration, so  that,  under  the  rule  recognized  in  this  state,  for  purposes 
of  taxation,  that  the  capital  of  a  corporation  invested  in  the  stock  of 
another  corporation  shall  be  deemed  to  be  assets  located  where  the 
physical  property  represented  by  such  stock  is  located  (Tax  Law,  §§ 
181,  182),  the  New  Jersey  corporation  is  in  the  position  of  being  the 
owner  of  the  plant  in  Pennsylvania  practically  as  though  the  title  to 
the  property  was  vested  directly  in  the  relator.  The  relatof  does  not 
have  these  stocks  within  the  state  of  New  York;  the  physical  assets 
are  not  within  this  state.  They  do  not  appear  to  have  any  relation 
whatever  to  the  business  transacted  in  this  state,  any  more  than  would 
be  the  case  if  the  New  Jersey  corporation  was  the  direct  owner  of 
the  plant  in  Pennsylvania,  where  it  is,  in  fact,  engaged  in  manufac- 
turing cement.  Reading  the  Tax  Law  as  a  whole,  and  considering 
its  purpose  to  place  domestic  and  foreign  corporations  upon  a  basis 
of  equality,  and  recognizing  that  for  purposes  of  taxation  the  capital 
of  a  corporation  invested  in  the  stock  of  another  corporation  shall  be 
deemed  assets  located  where  the  physical  property  represented  by 
such  stock  is  located  (Tax  Law,  §  181),  it  seems  clear  to  us  that  it 
was  never  intended  that  the  statute  should  be  given  such  a  construc- 
tion as  to  impose  a  tax  upon  property  wholly  without  the  territorial 
jurisdiction  of  the  state,  and  we  are  of  the  opinion  that  a  contrary  con- 
struction would  operate  to  invalidate  the  statute.  It  is  true,  of  course, 
that  values  within  the  state  may  be  influenced  by  the  value  of  the  en- 
tire property  as  a  going  concern,  and  to  this  extent  the  Legislature 
may  extend  its  legislative  influence  beyond  the  confines  of  the  state 
without  doing  violence  to  constitutional  principles,  but  to  hold  that 
the  state  of  New  York  may  go  over  into  the  commonwealth  of  Penn- 
sylvania and  impose  a  burden  upon  a  corporation  of  the  state  of 
New  Jersey,  lawfully  carrying  on  business  there,  is  to  go  beyond  the 
powers  of  any  state.  In  the  recent  case  of  Looney  v.  Crane  Co.,  245 
U.  S.  178,  188,  38  Sup.  Ct.  85,  62  L.  Ed.  230,  the  court  held  squarely 
that  the  states,  by  reason  of  their  power  to  exclude  foreign  corpora- 
tions, could  not,  as  a  condition  of  permitting  them  to  do  business  with- 
in a  state,  exert  the  power  to  tax  the  property  of  the  corporation  and 
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its  activities  outside  of  and  beyond  the  juris(Uction  of  the  state  in 
disregard  not  only  of  the  Commerce  Clause,  but  of  the  due  process 
clause  of  the  Fourteenth  Amendment,  citing  many  authorities;  and 
we  are  clearly  of  the  opinion  that  the  statute,  as  construed  by  the  Tax 
Commission,  is  open  to  this  objection.  We  are  equally  persuaded  that 
the  concession  of  a  small  percentage  does  not  operate  to  avoid  this 
objection.  The  effect  of  the  statute,  as  here  construed,  is  to  include 
in  the  assessment  a  very  large  property  located  wholly  within  the 
commonwealth  of  Pennsylvania  and  owned  by  a  corporation  created 
by  the  state  of  New  Jersey  and  having  its  principal  place  of  business 
in  the  commonwealth  of  Pennsylvania.  All  of  this  property,  and  all 
of  the  right  of  levying  a  franchise  or  license  tax  upon  the  relator  in 
respect  to  this  property,  are  within  the  commonwealth  of  Pennsyl- 
vania, and  it  would  be  destructive  of  that  harmony  among  the  states 
which  it  was  the  purpose  of  the  United  States  Constitution  to  foster, 
if  the  result  sought  to  be  accomplished  in  this  assessment  could  be  at- 
tained. 

The  reasoning  and  the  conclusion  of  the  court  in  Oklahoma  v.  Wells 
Fargo  &  Co.,  223  U.  S.  298,  300,  301,  32  Sup.  Ct.  218,  56  L.  Ed.  445, 
in  connection  with  the  case  last  above  cited,  seems  conclusive  upon 
the  question  presented  here,  and  we  are  of  the  opinion  that  there  can 
be  no  lawful  authority  for  taxing  the  bonds  and  llie  stocks  owned  and 
held  by  the  relator  within  the  commonwealth  of  Pennsylvania.  They 
have  no  relation  to  the  business  carried  on  within  the  state  of  New 
York  by  the  relator,  and  we  see  no  escape  from  the  conclusion  that 
the  tax  is  wholly  void.  The  case  of  United  States  Glue  Co.  v.  Town 
•of  Oak  Creek,  247  U.  S.  321,  38  Sup.  Ct.  499,  62  1^  Ed.  1135,  Ann. 
Cas.  1918E,  748,  involved  the  sole  question  whether  an  income  tax 
of  the  state  of  Wisconsin  on  income  derived  by  the  plaintiff  from  in- 
terstate commerce  was  unconstitutional  and  void,  and  the  court  held 
that  as  the  tax  was  upon  incomes  generally,  and  not  upon  the  partic- 
ular source  from  which  it  was  derived,  it  was  not  void.  It  involved 
no  question  such  as  is  here  under  consideration,  and  has  no  bearing 
as  an  authority. 

The  writ  should  be  sustained,  and  the  tax  set  aside  as  wholly  void. 

Determination  of  the  State  Tax  Commission  annulled,  with  $50  costs 
and  disbursements.  All  concur,  except  JOHN  M.  KELLOGG,  P.  J., 
and  HENRY  T.  KELLOGG,  J.,  dissenting. 


(191  App.  Dlv.  300)  ' 

KASS  v.  HIBSCHBERG,  SCHUTZ  ft  CX).  et  al. 
(Supreme  Court,  Appellate  Division,  Third  Department.    Marcli  11,  1920.) 

1.  Mastgb  and  servant  ^=»361 — ^**Whoijc8ALE"  dealing  in  dbess  trimmings 
not  "hazardous  occupation,"  involving  **manufactubino  of  teztilb 

FABUCS,"    WITHIN   COMPENSATION   LaW. 

The  mere  wholesale  dealing-  in  dress  trimmings  is  not  a  hazardous  oo 
cnpatlon,  within  Workmen's  Compensation  Law,  §  2,  groups  37,  38,  as  oiie 
involving  "manufacturing  of  textiles  or  fabrics'*;  "wholesale"  being  the 
sale  of  goods  in  gross  to  retailers,  who  sell  to  consumers. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Wholesale.] 

^s»For  otber  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  DIgestf  6  ludezes 
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2.  Master  and  servant  ^=:»375(1) — ^Death  of  tbayeuno  salesman  fboic  gas 

in  notel  not  injury  arising  **out  of  and  in  course  of  employment.'* 
Traveling  salesman,  who  died  from  escape  of  gas  while  at  hotel  through 
negligence  of  hotel  management,  did  not  die  from  accidental  Injuries,  aris- 
ing **out  of  and  In  the  course  of  employment,"  within  Workmen's  Compen* 
sation  Law,  §  3,  subd.  7 ;  the  hotel,  in  contemplation  of  law,  being  a  tem- 
porary home. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Course  of  Employment.] 

3.  Master  and  servant  ^=>375(1) — ^To  warrant  award  of  compensation  em- 

ployment MUST  BE  PROXIMATE  CAUSE  OF  INJURY. 

A  personal  injury  to  an  employ^,  to  render  the  employer  liable  for  com- 
pensation under  the  Workmen's  Compensation  Law,  must  be  the  result 
of  an  employment  and  flow  from  it  as  the  inducing  cause,  and  the  direct 
connection  between  the  personal  injury  as  a  result  and  the  employment 
as  its  proximate  cause  must  be  proved  by  the  facts  before  the  right  to 
compensation  springs  into  being. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  by  Mrs.  Bessie 
Kass  for  compensation  for  the  death  of  Saul  Kass,  opposed  by  Hirsch- 
berg,  Schutz  &  Co.,  employer,  and  the  iEtna  Life  Insurance  Compa- 
ny, insurance  carrier.  Award  by  the  State  Industrial  Commission  to 
claimant,  and  the  employer  and  insurance  carrier  appeal.  Award  re- 
versed, and  claim  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

James  B.  Henney,  of  New  York  City  (William  H.  Foster,  of  Syra- 
cuse, of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 

WOODWARD,  J.  The  State  Industrial  Commission  has  made 
conclusions  of  fact  that — 

"On  March  17,  ilOlO,  the  day  on  which  Saul  Kass  sustained  the  injurieg 
which  resulted  in  his  death  on  that  date,  he  resided  at  No.  690  Willoughby 
avenue,  Brooklyn,  N.  Y.,  and  was  employed  as  a  traveling  salesman  by  Hlrsch- 
berg,  Schutz  &  Co.,  with  principal  office  and  place  of  business  at  No.  29  East 
Twenty-Elrst  street,  New  York  City ;  said  company  being  engaged  in  the  man- 
ufacture and  sale  of  wholesale  dress  trimmings." 

The  evidence,  which  is  undisputed,  is  that  the  decedent  on  the  ISth 
day  of  March,  1919,  while  employed  as  a  traveling  salesman  by  the 
employer,  hired  a  room  at  the  Hotel  Kimball  at  Dover,  N.  H. ;  that  on 
the  16th  of  March  he  caused  himself  to  be  transferred  to  another  room 
in  the  same  hotel;  that  on  the  night  of  the  16th  he  left  word  at  the 
office  of  the  hotel  that  he  was  not  to  be  disturbed  on  the  morrow,  as 
he  desired  to  rest ;  that  not  appearing  on  Monday,  and  his  door  being 
found  locked  on  Tuesday  morning,  the*  18th,  entrance  was  forced,  and 
the  decedent  was  found  dead  in  his  bed,  with  a  gas  jet  open  and  the 
gas  flowing  freely.  A  local  coroner  pronounced  the  death  to  be  acci- 
dental gas  poisoning,  and  the  qviestion  presented  upon  this  appeal  is 

^==>For  other  cases  sse  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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whether  a  traveling  salesman,  under  the  facts  here  disclosed,  is  with- 
in the  protection  of  the  Workmen's  Compensation  Law  (Consol.  Laws, 
c.  67). 

[1]^  While  the  commission  has  found  as  a  fact  that  the  employer 
was  "engaged  in  the  manufacture  and  sale  of  wholesale  dress  trim- 
mings," the  only  evidence  we  find  in  the  record  is  that  the  firm  of 
Hirschberg,  Schutz  &  Co.  was  engaged  in  the  business  of  "wholesale 
dress  trimmings,"  which  does  not  sug^st  manufacturing.  The  pri- 
mary and  usual  meaning  of  "wholesale"  is  the  sale  of  goods  in  gross 
to  retailers,  who- sell  to  consumers  (30  Am.  &  Eng.  Ency.  of  Law  [2d 
Ed.]  518;  Kenyon  v.  Knights  Templars',  etc..  Mutual  Aid  Associa- 
tion, 48  Hun,  292),  and  we  know  of  no  reason  for  presuming  that  the 
business  of  "wholesale  dress  goods"  involves  the  element  of  manufac- 
ture, and  without  this  there  is  nothing  in  the  Workmen's  Compensa- 
tion Law  which  gives  character  to  this  award.  Groups  37  and  38  of 
section  2  of  the  Workmen's  Compensation  Law  provide  for  "manufac- 
turing of  textiles  or  fabrics,"  and  "men's  or  women's  clothing,  white 
wear,  shirts,  collars,  corsets,  hats,  caps,  furs  or  robes,  or  other  articles 
from  textiles  or  fabrics,"  but  the  mere  wholesale  dealing  in  dress  trim- 
mings is  not  a  hazardous  occupation  within  the  statute,  and  we  fail  to 
find  any  evidence  whatever  to  support  the  finding  that  the  employer 
was  a  manufacturer  of  any  kind  of  goods  whatever. 

[2]  But,  assuming  that  the  employer  was  a  manufacturer  of  "ar- 
ticles from  textiles  or  fabrics,"  and  that  the  decedent  was  away  from 
the  plant  in  the  employment  of  the  employer,  can  it  be  said  that  a 
traveling  salesman,  retiring  to  a  hotel  and  injured  through  the  negli- 
gence of  the  management  of  the  hotel,  is  a  legitimate  subject  for  com- 
pensation? A  hotel,  in  contemplation  of  law,  is  a  temporary  home  (15 
Am.  &  Eng.  Ency.  of  Law  [2d  Ed.]  766,  and  authorities  there  cited), 
and  it  is  difiicult  to  understand  how  an  employe  of  a  manufactiiring 
plant,  going  to  his  own  home  and  retiring  for  the  night,  can  be  said  to 
have  sustained  an  injury  within  the  definition  of  the  statute.  The  act 
provides  (s.ection  3,  subd.  7)  that  "  'injury'  and  'personal  injury'  mean 
only  accidental  injuries  arising  out  of  and  in  the  course  of  employment," 
and  surely  the  accident  here  under  consideration  did  not  arise  out  of 
the  employment.  The  accident  arose  out  of  the  negligence,  not  of  the 
master,  but  of  a  third  party.  It  was  not  a  whit  different  than  an  acci- 
dent of  the  same  character  which  might  have  happened  at  the  dece- 
dent's own  home  after  his  day's  work  was  done.  While  the  statute, 
as  amended  by  chapter  622  of  the  Laws  of  1916,  has  enlarged  the  lia?- 
bility  of  employers,  it  has  not  had  the  effect  of  insuring  their  employes 
generally  against  those  accidents  which  are  common  to  mankind;  it 
is  only  as  to  accidents  "arising  out  of  and  in  the  course  of  employment." 
Matter  of  Dose  v.  Moehle  Lithographic  Co.,  221  N.  Y.  401,  405,  117 
N.  E.  616. 

[3]  The  act  does  not  afford  compensation  for  injuries  or  misfor- 
tunes which  merely  are  contemporaneous  or  coincident  with  the  em- 
ployment, or  collateral  to  it.  Not  every  diseased  person,  suflFering  a 
misfortune  while  at  work  for  an  employer,  is  entitled  to  compensa- 
tion. •  The  personal  injury  must  be  the  result  of  an  employment  and 
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flow  from  It  as  the  inducing  proximate  cause.  The  direct  connection 
between  the  personal  injury  as  a  resjilt  and  the  employment  as  its  prox- 
imate cause  must  be  proved  by  the  facts  before,  the  right  to  compen- 
sation springs  into  being.  Madden's  Case,  222  Mass.  487,  111  N.  E. 
379,  L.  R.  A.  19ieD,  1000;  Matter  of  Alpert  v.  Powers,  223  N.  Y.  97, 
101,  102,  119  N.  E.  229.  The  accident  here  under  consideration  had 
no  relation  to  the  employment,  the  decedent  was  not  doing  anything 
for  the  employer  at  the  time  of  the  accident,  and  there  is  no  ground 
for  this  award.  The  award  appealed  from  should  be  reversed. 
Award  reversed,  and  claim  dismissed.    All  concur.  - 


(100  App.  Dlv.  815) 

ROGERS  V.  BEAVER  CO. 
(Supreme  Court,  Appellate  Division,  Third  Department.    March  3,  1920.) 

1.  Venue  ^=s>52(1) — Change  of  place  of  trial  for  convenience  of  witness- 

es HELD  IHPBOFEBLT  DENIED. 

Where  controversy  hinged  almost  exclusively  on  the  existence  of  a 
warranty  as  to^irater  content  in  pulp  board  sold,  and,  defendant  moving 
for  change  of  place  of  trial,  asserted  that  it  would  prove  by  3  manufac- 
turers residing  In  the  county  to  which  a  change  of  place  of  trial  was  de- 
sired that  pulp  board  containing  more  than  5  per  cent,  of  moisture  was  un- 
suited  to  the  production  of  wall  board,  and  by  5  residents  that  the  pulp 
board  delivered  contained  an  excess  of  water,  and  by  two  titiemists 
that  much  of  It  contained  15  per  cent  of  water,  the  court  improperly  de- 
nied the  motion  for  a  change  of  place  of  trial,  although  plaintiff  asserted 
that  he  would  produce  20  residents  of  the  county  wherein  the  proceedings 
originated  who  would  testify  to  the  conclusion  that  the  pulp  board  far- 
nlshed  corresponded  to  specifications,  which  contained  no  restricti^Hia  in 
regard  to  moisture. 

2.  Venue  ^s»52(1) — Ohanqb  of  place  of  trial  for  convenience  to  countt 

of  aoobual  of  action  impropeblt  denied. 

Where  pulp  board  was  to  be  delivered  f.  o.  b.  cars  in  Brie  county,  the 
place  of  performance  of  the  contract,  the  place  of  its  breach  of  warranty, 
if  any,  the  place  of  delivery  of  excess  water,  if  any,  the  place  of  damage 
done,  and  the  place  of  origin  of  any  cause  of  action  whatever,  court  im- 
properly denied  defendant's  motion  for  a  change  of  place  of  trial  to 
Erie  county  for  convenience  of  witnesses,  other  things  being  equal. 

Appeal  from  Trial  Term,  Saratoga  County. 

Action  by  Frederick  S.  Rogers  against  the  Beaver  Company.  From 
an  order  denying  its  motion  for  a  change  of  place  of  trial  on  the  ground 
of  convenience  of  witnesses,  defendant  appeals.  Order  reversed,  and 
motion  granted. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Moot,  Sprague,  Brownell  &  Marcy,  of  Buffalo  (S.  Fay  Carr,  of  Buf- 
falo, of  counsel),  for  appellant. 
Rogers  &  Sawyer,  of  Hudson  Falls  (John  E.  Sawyer,  of  Hudson 

Falls,  of  counsel),  for  respondent. 

HENRY  T.  KELLOGG,  J.  This  is  an  appeal  from  an  order  deny- 
ing a  motion  to  change  the  place  of  trial  of  an  action  from  the  county 
of  Saratoga  to  the  county  of  Erie.    The  complaint  alleges  an  indebted- 

^=:9For  other  cases  see  same  topic  A  KDY-NUMBER  in  all  Key-Numbered  Digests  A  Indexea 
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ness  consisting  of  a  balance  due  on*  a  sale  and  delivery  of  pulp  board. 
The  answer  denies  the  indebtedness,  and  alleges  a  sale  by  sample,  a 
warranty  that  the  pulp  board  would  be  suitable  for  .manufacture  into 
wall  board,  and  a  breach  of  the  warranty,  to  the  damage  of  the  de-. 
fendant.  It  specifically  alleges  that  the  pulp  board  was  warranted  to 
contain  not  more  than  5  per  cent,  of  moisture,  and  that  much  of  it  in 
fact  contained  15  per  cent. 

[1]  It  is  apparent  from  the  pleadings  and  the  affidavits  that  the  con- 
troversy between  the  parties  hinges  almost  exclusively  upon  the  ex- 
istence of  a  warranty  as  to  water  content  and  a  breach  thereof.  The 
defendant  asscns  that  it  will  prove  by  3  manufacturers  residing  in 
Erie  county  that  pulp  board  containing  more  than  5  per  cent,  of  mois- 
ture is  unsuited  to  the  production  of  wall  board,  by  5  residents  of  such 
county  that  the  pulp  board  delivered  contained  an  excess  of  water,  and 
by  2  chemists  resident  there  that  much  of  it  contained  15  per  cent,  of 
water.  The  plaintiff  does  not  deny  that  the  pulp  board  was  knowingly 
sold  to  be  manufactured  into  wall  board,  nor  that  generally  pulp  board 
containing  more  than  5  per  cent,  of  moisture  is  unfit  for  such  manufac- 
ture. He  contents  himself  with  swearing  that  the  contract  specifica- 
tions contained  no  term  concerning  water  content,  that  the  pulp  board 
delivered  was  suitable  for  the  box  board  made  by  the  defendant,  and 
that  the  defendant  had  used  pulp  board  with  a  higher  moisture  content 
than  5  per  cent  He  then  asserts  that  he  will  produce  20  residents  of 
Saratoga  county  who  will  testify  to  the  conclusion  that  the  pulp  board 
furnished  corresponded  to  specifications,  viz.  specifications  which  con- 
tained no  restrictions  in  regard  to  moisture.  It  is  apparent  that  these 
witnesses  will  not  be  needed  to  meet  the  issue  which  will  be  presented 
of  a  warranty  as  to  moisture  and  its  breach. 

[2]  There  is  a  further  reason  why  this  motion  should  have  been 
granted.  The  pulp  board  was  to  be  delivered  f .  o.  b.  cars  at  Black  Rock, 
in  Erie  county.  The  place  of  performance  of  the  contract,  the  place 
of  its  breach,  if  any,  the  place  of  delivery  of  excess  water,  if  any,  the 
place  of  damage  done,  the  place  of  origin  of  any  cause  of  action  what- 
ever, was  a  place  in  Erie  county.  Other  things  being  equal,  this  fact 
should  determine  the  motion.  If  other  things  here  are  not  equal,  they 
certainly  do  not  favor  the  plaintiff.  Therefore  the  venue  should  be 
changed  to  Erie  county.  The  order  should  be  reversed,  with  $10 
costs,  and  the  motion  granted. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  grant- 
ed, with  $10  costs.    All  concur. 
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,  OUTMAN  et  al.  v.  FLIGEL  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department     March  15,  1920.) 

1.  Sales  ^=»S7(3) — On  the  evidbnce,  contract  held  divisible. 

In  sellers'  action  for  price,  defended  upon  ground  that  sellers  had 
broken  contract  by  refusing  to  deliyer  full  amount  contracted  for^  evi- 
dence held  sufficient  to  warrant  holding  that  contract  was  divisible. 

2.  Sales  ^=»181(13) — 15vidence  held  fbima  facie  to  snow  retention  ev 

PART  OF  goods  WITH  KNOWLEDGE  THAT  SELLER  WAS  GOING  TO  DEFAULT. 

In  sellers*  action  for  price,  defended  upon  ground  that  sellers  broke 
contract  by  refusal  to  deliver  the  balance  of  the  goods  contracted  for,  evi- 
dence held  to  establish  prima  fade  case  that  buyer  retained  good^  with 
some  knowledge  that  seller  was  going  to  default  in  delivery  of  the  whole 
amount,  thus  rendering  buyer  liable  for  contract  price  of  goods  so  received^ 
under  Personal  Property  Law,  §  126. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Eugene  Gutman  and  others  against  Bernard  Fligel  and 
others.  ^  Judgment  dismissing  complaint  at  close  of  plaintiffs'  case, 
and  plaintiffs  appeal.    Reversed,  and  new  trial  ordered. 

Argued  February  term,  1920,  before  LEHMAN,  MULLAN,  and 
FINCH,  JJ. 

Seligsberg,  Lewis  &  Strouse,  of  New  York  City  (Clarence  M.  Lew- 
is, and  Jay  Leo  Rothschild,  both  of  New  York  City,  of  counsel),  for 
appellants. 

Jacob  Klein,  of  New  York  City  (William  Klein,  of  New  York  City, 
of  counsel),  for  respondents. 

FINCH,  J.  Plaintiffs  pleaded  that  on  March  11.  1919,  they  sold  and 
delivered  to  defendants  5,790  yards  of  cloth,  of  the  reasonable  value 
and  agreed  price  of  $1,505.40,  of  which  no  part  had  been  paid,  al- 
though duly  demanded.  Defendants  denied  the  material  allegations, 
and  set  up  as  a  defense  that  on  February  5,  1919,  the  parties  entered 
into  a  written  contract  for  the  purchase  and  sale  of  15,000  yards  of 
said  cloth,  delivery  to  be  made  in  equal  parts  during  the  months  of 
March,  April,  and  May,  and  that  plaintiffs  had  failed  to  make  the  de- 
liveries as  required,  excepting  that  on  March  11,  1919,  they  delivered 
5,790  yards,  of  the  value  of  $1,505.40,  which  is  the  amount  plaintiffs 
claim  is  due  them,  and  have  refused  to  make  further  deliveries,  and 
canceled  said  order,  to  defendants'  damage  in  the  sum  of  $2,000.  This 
defense  was  not  set  up  as  a  counterclaim,  because  these  defendants  had 
an  action  pending  in  the  Supreme  Court  against  these  plaintiffs  for 
damages  for  breach  of  contract. 

This  defense  was  on  motion  of  plaintiffs  stricken  out  as  insufficient 
in  law.  The  plaintiffs  then  proceeded  to  show  the  receipt  by  the  de- 
fendants of  5,790  yards  of  cloth,  of  the  value  claimed,  and  then  rested. 
The  complaint  was  dismissed,  upon  the  ground  that,  although  the  de- 
livery and  acceptance  of  goods  of  the  value  claimed  was  shown,  and 
that  no  part  of  said  amount  had  been  paid,  nevertheless  no  agreement 
of  sale  was  shown,  no  agreement  pursuant  to  which  they  were  received  ; 
the  court  saying : 

^s^For  other  cases  see  same  topic  &  KEY-NUMfiER  in  all  Key-Numbered  Digests  &  Indezea 
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'^la  my  opinion  tbls  cornea  within  the  ruling  of  the  Court  of  Appeals,  where 
they  differentiate  between  entire  contracts  and  severable  contracts,  and,  fur- 
thermore, you  aid  not  show  that  the  goods  retained  were  sold-^you  did  not 
show  how  he  got  them." 

The  plaintiffs  moved  to  reopen  the  case  and  put  in  further  evidence, 
which  motion  was  denied ;  the  court  stating  that,  while  plaintiffs  had 
a  right  to  maintain  this  action,  their  claim  should  have  been  interposed 
as  a  counterclaim  in  the  Supreme  Court  action. 

[1  ]  The  learned  court  was  in  error  in  dismissing  the  complaint.  The 
plaintiff  proved  the  receipt  of  the  goods  and  their  value,  and  then  in- 
troduced ill  evidence  the  complaint  in  the  action  in  the  Supreme  Court, 
brought  by  these  defendants  as  plaintiffs  against  these  plaintiffs  as  de* 
fendants.  Said  complaint  in  the*  Supreme  Court  action  contained  an 
admission  on  the  part  of  the  defendants  in  the  case  at  bar  that,  as  a 
part  of  a  larger  contract  of  purchase  and  sale,  the  plaintiffs  in  the  case 
at  bar  had  delivered  the  goods  herein  sued  for,  and  were  entitled  to 
credit  therefor  in  the  amount  herein  claiimed  as  for  goods  sold  and  de- 
livered. This  admission,  coupled  with  the  plaintiffs'  other  proof,  was 
sufficient,  in  the  absence  of  explanation,  to  permit  the  court  to  hold 
that  the  contract  was  divisible. 

[2]  Quite  regardless,  however,  of  this  question,  imder  the  provisions 
of  section  125  of  the  Personal  Property  Law  (Consol.  Laws,  c.  41), 
the  proof  is  prima  facie  sufficient  to  sustain  a  recovery  in  this  action. 
That  section  provides  that — 

"Where  the  seller  deUvers  to  the  buyer  a  quantity  of  goods  less  than  he  con- 
tracted to  sell,  the  buyer  may  reject  them ;  but  if  the  buyer  accepts  or  retains 
the  goods  so  delivered,  knowing  that  the  seller  is  not  going  to  perform  the 
contract  in  full,  he  must  pay  for  them  at  contract  rate." 

While  this  section  of  the  statute  changes  the  old  rule  enforced  in 
New  York  state,  it  is  in  accordance  with  the  view  taken  in  almost  every 
other  jurisdiction.  It  may  be  that  in  this  case  when  the  defendant  re- 
ceived the  goods  he  did  not  know  that  the  plaintiff  would  not  deliver 
the  whole  amount ;  but  he  unquestionably  did  know  this  fact  before  the 
plaintiff  brought  this  action,  for  it  is  shown  that  he  had  previously  in- 
stituted an  action  in  the  Supreme  Court  for  the  plaintiffs*  alleged  breach 
of  contract  Nevertheless  it  is  apparent  that  sufficient  is  shown  to  make 
out  a  prima  facie  case  at  least  that  the  defendant  has  retained  these 
goods  with  some  knowledge.  If  the  buyer  retain  the  goods,  having  it 
in  his  power  to  redeliver  them  after  he  knew  that  the  seller  was  going 
to  make  default  in  delivering  the  whole  amount,  it  seems  just  that  the 
buyer  should  pay  the  contract  price.  This  result  seems  supported  by 
the  decisions,  which  hold  the  buyer  liable  under  such  circumstances. 
It  is  commonly  said  that  the  retention  operates  as  a  severance  of  the 
contract.    See  Williston  on  Sales,  p.  790. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellants  to  abide  the  event 

LEHMAN,  J.,  concurs. 

MULLAN,  J.  (concurring).  I  think  the  trial  judge  was  right  in  hold- 
ing that  there  was  no  proof  that  the  goods  delivered  to  and  retained  by 
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the  defendants  were  delivered  under  any  contract  proved.    But  I  think 
the  plaintiffs'  motion  for  leave  to  open  up  thie  case  and  put  in  that  miss- 
ing proof  should  have  been  granted. 
For  that  reason  I  concur,  and  vote  for  reversal  and  new  trial 


HARVEr  B.  NBWINS.  Inc.,  v.  HERRMANN  et  al, 
(Supreme  Court,  Appellate  Term,  First  Department.     March  18,  1920.) 

BB0KER3  4g=:»57(2) — BbOKEB  ENTITUBP  TO  COMMISSION  ON  ABBOQATION  OF  OLD 
AND  MAKINQ  OF  NEW  CONTRACT  WITHOUT  BB0K£R*8  KNOWLEDGE. 

Where  broker,  who  had  been  employed  by  owner  to  find  a  purchaser 
npon  terms  acceptable  to  her,  introduced  purchaser  to  owner,  and  where 
the  contract  thereupon  entered  into -was  thereafter  abrogated,  and  a  new 
contract  entered  into  npon  different  terms,  and  where  broker's  employ- 
ment was  continued  after  abrogation  of  contract,  and  was  in  full  force 
at  time  of  making  of  new  contract,  owner  held  liable  for  commissions, 
eren  thoagh,  in  entering  into  new  contract,  parties  had  negotiated  directly, 
without  the  knowledge  of  the  broker;  the  broker  being  the  procuring 
cause.         , 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Harvey  B.  Newins,  Incorporated,  against  Maurice  Herr- 
mann and  another.  Judgment  of  nonsuit  at  close  of  plaintiff's  case, 
and  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  February  term,  1920,  before  LEHMAN,  FINCH,  and 
MULLAN,  JJ. 

Zabriskie,  Sage,  Kerr  &  Gray,  of  New  York  City,  for  appellant. 
Epsteiri  &  Brothers,  of  New  York  City  (Arthur  J.  Brothers,  of  New 
York  City,  of  counsel),  for  respondents. 

LEHMAN,  J.  The  plaintiff  sued  for  a  broker's  commission.  The 
complaint  set  forth  that  the  plaintiff  was  engaged  as  agent  and  broker 
by  the  defendants  on  the  17th  day  of  June,  1919,  to  procure  a  pur- 
chaser for  certain  premises  upon  certain  terms.  At  the  trial  the  plain- 
tiff was  permitted  to  amend  its  complaint  to  allege  that  this  contract 
was  abrogated,  and  thereafter  "another  contract  of  employment  was 
entered  into  between  Harvey  S.  Newins,  Incorporated,  and  the  defend- 
ant, and  that  thereafter  a  contract  was  entered  into  for  the  sale  of  the 
property."  While  the  amendment  was  somewhat  informal,  the  trial 
proceeded  upon  the  theory  that  the  plaintiff,  as  broker,  secured  a 
purchaser  for  the  premises  upon  terms  acceptable  to  the  defendant; 
that  a  contract  made  with  this  purchaser  was  abrogated,  and  there- 
after the  plaintiff  was  employed  again,  and  as  a  result  of  its  services, 
a  new  contract  of  sale  was  made  with  the  original  purchaser.  At  the 
close  of  the  plaintiff's  case  the  trial  justice  dismissed  the  complaint, 
on  the  ground  that  the  evidence  was  insufficient  to  show  that,  after 
the  first  contract  was  abrogated,  the  plaintiff  was  employed  or  pro- 
cured a  purchaser  for  the  premises. 

Throughout  the  negotiations  the  plaintiflf  was  represented  by  its 
employe,  Cahn.    It  appears  from  Cahn's  testimony  that  the  defendant 

^=»Fo>  oUier  casof  see  same  topic  A  KBT-NUMBBR  in  aU  Ke7-Numb«r«d  DigeBta  A  ladexee 
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Rosenberg  employed  the  plaintiff  to  sell  certain  premises,  which  she 
claimed  belonged  to  hef .  but  which  stood  in  the  name  of  the  defendant 
Herrmann^  and  she  agreed  to  pay  a  commission  of  2  per  cent,  upon  a 
sale.  The  plaintiff,  through  Cahn,  obtained  an  offer  of  $35,000  for 
this  property,  and  the  defendant  accepted  this  offer.  The  purchase 
price  was  payable  $5,000  in  cash  and  the  remainder  by  accepting  the 
property  subject  to  a  mortgage  of  $30,000.  In  the  contract  of  sale  a 
provision  was  inserted  that,  if  the  seller  could  not  procure  an  extension 
of  the  $30,000  mortgage,  then  a  lien  on  the  property,  or  a  new  mort- 
gage for  the  same  amount,  the  contract  of  sale  should  be  null  and  void. 
The  holder  of  the  mortgage  refused  to  extend  it,  unless  it  was  re- 
duced by  payment  of  $2,000,  and  the  contract  of  sale  was  thereupon 
abrogated.  At  the  time  this  contract  of  sale  was  abrogated  the  de- 
fendant Rosenberg  said  to  Cahn : 

"I  want  to  get  rid  of  this  property ;  let  us  see  on  what  terms  we  can  sell  tbis 
property— on  what  haslg ;  but  I  want  to  have  It  dosed  In  some  other  attor- 
ney's oflSce." 

And  after  that  talk  Cahn  continued  to  see  the  defendants  and 
thfe  proposed  purchasers  with  the  intent  of  procuring  a  meeting  of 
their  minds  on  some  other  terms  acceptable  to  both.  The  proposed 
purchasers  expressed  a  willingness  to  accept  the  premises  subject  to  a 
mortgage  of  $28,000,  and  to  pay  a  larger  amount  in  cash,  provided  the 
total  purchase  price  was  reduced,  and  Cahn  asked  the  defendants  - 
whether  they  would  accept  an  offer  of  $6,500  in  ca.sh  over  a  mortgage 
of  $28,000.  The  defendants  at  first  refused,  but  finally,  on  the  after- 
noon of  July  23d,  they  seem  to  have  made  some  statement  which  we 
may  assume  to  mean  that  they  would  sell  upon  these  terms.  Cahn 
did  nothing  further  for  two  days,  but  on  July  25th  the  parties  signed 
a  contract  of  sale  upon  these  terms,  without  the  knowledge  of  the 
plaintiff. 

'  Upon  this  testimony  it  would  seem  that  the  jury  could  find  that  the 
defendant  Rosenberg  employed  the  plaintiff  to  find  a  purchaser  upon 
terms  acceptable  to  her ;  that  the  plaintiff  introduced  to  the  defendant 
a  party  who  entered  into  a  contract  for  the  purchase  of  the  property ; 
that  this  contract  was  abrogated,  and  that  thereafter  the  plaintiff's  em- 
ployment was  continued  until  the  parties  came  to  an  agreement  upon 
the  terms  of  the  sale.  The  testimony  is  clearly  sufficient  to  show  that 
on  July  23d  the  seller  was  willing  to  accept  an  offer  of  $6,500  in  cash 
above  a  mortgage  of  $28,000,  and  the  purchasers  were  willing  to  pay 
the  amount,  and,  even  though  the  parties  then  negotiated  directly 
without  the  knowledge  of  the  broker,  the  broker  would  still  be  the 
procuring  cause  of  the  sale. 

It  follows  that  the  trial  justice  erred  in  dismissing  the  complaint  for 
failure  of  proof,  at  least  as  against  the  defendant  Rosenberg.  It  is 
unnecessary  now  to  consider  whether  the  plaintiff's  proof  was  sufficient 
to  make  out  a  cause  of  action  against  the  defendant  Herrmann,  if  he 
was  only  the  holder  of  the  record  title,  for  he  has  not  urged  this  ques- 
tion, either  on  the  trial  or  on  the  appeal. 

Judgment  reversed  and,  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  event.    All  concur. 
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WORCESTER  BLEACH  &  DYE  WORKS  CO.  v.  DLUGASCH. 

(Supreme  Court,  Appellate  Term,  First  Department.    March  18,  1920.) 

1.  Sales  49=^835 — Resale  at  private  sale  without  notice  to  buteb  unfaib. 

Where  buyer  refused  to  accept  goods,  the  sale  of  the  goods  to  a  third 
party  at  a  price  materially  below  the  market  price,  If  there  was  an 
available  market,  without  first  notifying  buyer,  would  be  unfair  to  buy- 
er, even  though  it  be  assumed  that  seller  had  a  right  to  sell  the  goods  at 
a  private  sale,  In  view  of  Personal  Property  Law,  {  145. 

2.  Sales  ^S5>d84(7) — Cabtags,  stc.,  held  not  becovebable  bt  bblleb  on 

•     ■      RESALE. 

Where  buyer  refused  to  accept  and  pay  for  goods,  seller,  on  sale  of 
goods  to  third  persons,  could  not  recover,  as  damages,  for  cartage,  storage, 
and  personal  expenses  while  reselling  goods  as  defendant's  agent,  in  the 
absence  of  evidence  that  any  of  such  ex];>ense8  were  reasonable,  or  re- 
quired to  effect  the  resale. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Worcester  Bleach  &  Dye  Works  Company  against 
Morris  DIugasch.  Judgment  for  plaintiff,  and  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  February  term,  1920,  before  LEHMAN,  FINCH,  and 
MULLAN,  JJ. 

Olcott,  Bonynge,  McManus  &  Ernst,  of  New  York  City  (Walter 
E;  Ernst,  and  Sylvester  Ryan,  both  of  New  York  City,  of  counsel), 
for  appellant. 

Wm.  Cravath  White,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  The  plaintiff  herein  has  recovered  a  judgment  for 
damages  suffered  by  reason  of  the  defendant's  refusal  to  accept  and 
pay  for  10  tons  of  sodium  sulphide,  which  the  plaintiff  claims  it 
sold  to  the  defendant  under  a  written  contiact.  The  alleged  contract 
of  sale  was  made  through  the  intervention  of  a  broker,  who  signed 
two  sales  notes  or  memoranda,  and  delivered  one  to  each  of  the  parties 
hereto.  The  memorandiun  signed  by  the  broker  and  delivered  by  him 
to  the  plaintiff  embodies  all  the  terms  of  the  contract,  and  is  a  suffi- 
cient compliance  with  the  statute  of  frauds,  provided  the  broker  had 
authority  to  make  the  purchase  in  behalf  of  tlie  defendant.  While  the 
evidence  upon  this  point  is  not  entirely  satisfactory,  it  seems  to  me 
that  it  is  sufficient  to  show  that  the  broker  was  authorized  by  the  de- 
fendant to  act  for  him,  especially  in  view  of  the  fact  that,  after  the 
defendant  learned  that  the  broker  had  entered  into  an  agreement  in 
his  name  with  the  plaintiff,  he  did  not  immediately  unequivocally  re- 
pudiate the  broker's  authority,  but  telegraphed  to  the  plaintiff  in  his 
own  name,  "Csmcel  shipment  ten  tons  sodium  sulphide." 

The  trial  justice,  however,  awarded  to  the  plaintiff  damages  to 
which  it  is  not  entitled.  The  purchase  price  of  the  goods  was  8% 
cents  per  pound,  delivery  to  be  made  within  three  days  of  the  making 
of  the  contract.  The  contract  was  repudiated  before  the  time  set  for 
delivery.    Thereafter  the  plaintiff  sold  the  goods  at  private  sale  for  5V^ 
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cents  per  pound,  and  has  been  awarded  a  judgment  for'  the  difference 
between  the  price  he  received  on  such  resale  and  the  agreed  price 
under  the  contract,  and  in  addition  the  sum  of  $84  for  storage  charges, 
$42  for  trucking  charges,  and  $50  for  personal  expenses  of  the  plain- 
tiff in  New  York  for  two  days. 

[1]  There  is  considerable  evidence  that  at  the  time  of  this  sale 
there  was  an  available  market  for  sodium  sulphide  in  the  city  of  New 
York,  and  it  is  the  claim  of  the  defendant  that  under  section  145  of 
the  Personal  Property  Law  (Consol.  Laws,  c.  41)  the  plaintiff's  dam- 
ages must  be  measured  by  the  market  value  of  the  sodium  sulphide  at 
that  time.  It  is  unnecessary  for  us  to  determine  whether,  if  there 
was  an  available  market  in  New  York  City  for  sodium  sulphide,  the 
plaintiff  would  be  entitled  to  recover  the  difference  between  tiie  agreed 
price  of  the  chemicals  and  the  price  he  actually  obtained,  except  to 
point  out  that,  if  there  was  an  available  market,  where  the  chemicals 
could  have  been  sold  at  a  higher  price,  then,  even  though  it  be  assumed 
that  under  the  law  the  plaintiff  had  a  right  to  sell  the  goods  at  private 
sale,  such  a  sale,  made  without  previous  notice  to  the  defendant  and 
for  a  price  materially  below  the  alleged  market  price,  would  on  its 
face  be  unfair. 

[2]  Whether  or  not  there  actually  was  an  available  market,  in 
which  these  goods  could  have  been  sold  for  a  price  higher  than  the 
plaintiff  received,  can  be  determined  better  upon  a  retrial ;  but,  assum- 
ing that  the  plaintiff  had  a  right  to  resell  the  goods  as  defendant's 
agent  in  the  manner  it  did,  it  still  would  not  be  entitled  upon  the 
present  record  to  recover  for  cartage,  storage,  and  personal  expenses. 
There  is  not  a  scintilla  of  evidence  that  any  of  these  expenses  were 
reasonable,  or  were  required  in  order  to  effect  the  resale,  and  so  far 
as  concerns  the  charge  for  the  personal  expenses  of  the  plaintiff's 
representative,  the  record  itself  negatives  any  possible  inference  that 
this  constitutes  a  proper  charge. 

Judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  $30  costs  to  appellant  to  abide  the  event, 

FINCH,  J.,  concurs. 
'  MULLAN,  J.,  concurs  in  the  result. 


(110  Misc.  Rep.  118) 

VENNER  V.  AMERICAN  TELEPHONE  &  TELEGRAPH  CO.  et  al. 
(Supreme  Court,  Special  Term,  New  York  County.    January,  1920.) 

1,  CORPOKATIONS  ^=»66 — CeBTIFIOAIB  OF  INCOaPOBATION  HAT  BB  AHENDED   BY 
INCBEASINO  CAPITAL  STOCK. 

Where  the  certificate  of  incorporation  of  a  telephone  company  provided 
for  capital  stock  of  $100»000,  bi;t  had  no  provision  for  an  increase,  and 
subsequently  an  amended  certificate  was  filed,  providing  for  capital  stock 
not  to  exceed  $50,000,000,  giving  the  existing  stockholders  of  record  a  pre- 
ferred right  to  subscribe  in  proportion  to  the  respective  holdings,  and  sub- 
sequently the  stock  was  again  Increased  to  $500,000,000,  the  fact  that  the 
amended  certificate,  even  if  treated  as  a  contract,  limited  the  stock  to 
$50,000,000,  did  not  prevent  a  subsequent  increase  thereof,  all  the  stock- 
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holders  and  the  state  agreeing  to  the  amendment  of  such  contract,  In 
view  of  Laws  1890.  c.  664,  ft  44r-46;  re-enacted,  as  amended,  In  Stoci^ 
Corporation  Law,  {§  62-^.  ,  . 

2.  GoBPOBATiONs  <=s»472 — Stockholders  have  no  pre-emptive  right  to  bonds 

.,      HAVING  INCIDENTAL  STOCK  CONVERSION  PRIVILEGE. 

Stock  Corporatlpn  Law,  |  6,  does  not  recognize  or  preserve  any  pre- 
emptive right  of  Biibscription  to  bonds  which  have  an  Incidental  stock  con- 
version privilege,  and  hence  stockholders  cannot  object  to  issue  of  such 
bonds,  because  their  opportunity  to  subscribe  thereto  was  limited,  even 
though  certificate  of  incorporation  gave  them  60  days  pre-emptive  right 
to  sutwcribe  to  new  stock. 

Action  by  Clarence  H.  Venner,  against  the  American  Telephone  & 
Telegraph  Company  and  others  for  an  injunction  to  restrain  issue  oT 
convertible  bonds  of  defendant,  and  to  restrain  conversion  of  certain 
bonds  into  capital  stock,  and  for  an  accounting.  Judgment  for  defend- 
aints,  dismissing  the  complaint  upon  the  merits. 

Elijah  N.  Zoline  and  Louis  J.  Vorhaus,  both  of  New  York  City,  for 
plaintiff. 

John  G.  Milbum,  Walter  F.  Taylor,  and  J.  M.  R.  Lyeth,  all  of  New 
York  City,  for  defendant. 

E-RLANGER,  J.  The  validity  of  an  issue  of  $50,000,000  of  con- 
vertible bonds  of  the  defendant  corporation  is  attacked  by  the  plaintiff 
upon  the  ground  that,  so  far  as  the  bonds  are  convertible  into  capital 
stock,  an  increase  of  stock  beyond  the  amount  limited  by  the  charter  of 
the  corporation  would  result,  and  that  no  opportunity  to  subscribe  to 
the  new  stock  in  proportion  to  their  existing  holdings  has  been  given 
to  stockholders,  including  the  plaintiff,  in  accordance  with  certain  pro- 
visions of  the  certificate  of  incorporation,  which  called  for  60  days'  no- 
tice to  stockholders  within  which  to  exercise  their  right  to  subscribe. 
This  corporation  was  organized,  in  this  state,  in  the  year  1885,  with  a 
capital  stock  of  $100,000 ;  but  the  articles  or  certificate  of  incorpora- 
tion omitted  any  provision  for  an  increase  of  capitalization.  To  sup- 
ply this  omission,  under  the  then  existing  laws  (Laws  1848,  c.  265,  §  8, 
amended  by  Laws  1875,  c.  319),  an  amended  certificate  was  filed  in  the 
year  1888,  which  provided  for  an  increase  of  capital  stock  not  to  ex- 
ceed, at  any  time,  $50,000,000,  and  contained  the  further  provision  that 
upon  the  issue  of  new  stock,  pursuant  to  any  such  increase,  the  then 
existing  stockholders  of  record  should  have  a  preferred  right  to  sub- 
scribe for  that  stock  in  proportion  to  their  respective  holdings  at  any 
time  within  60  days  from  the  time  when  such  new  stock  should  be  of- 
fered for  subscription. 

In  the  year  1890  the  Stock  Corporation  Law  was  enacted,  and  it 
was  thereby  provided  that  any  domestic  stock  corporation  might  in- 
crease or  reduce  its  capital  stock.  Laws  1890,  c.  S64,  §§  44-46,  re- 
enacted,  as  amended,  Stock  Corporation  Law  (Consol.  Laws  1909, 
c.  59)  §§  62-64.  An  increase  could  be  authorized  only  by  a  vote  of 
stockholders  owning  at  least  two-thirds  of  the  stock,  as  the  law  stood 
until  the  year  1893.  It  was  then  amended  (Laws  1893,  c.  700)  to  per- 
mit the  increase  upon  a  majority  vote,  and  in  this  respect  the  statute 
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has  since  remained  unchanged.  Stock  Corporation  Law,  §  63.  Suc- 
cessive increases  of  the  capital  stock  of  this  corporation  have  been 
authorized,  pursuant  to  the  statutory  requirements,  and  the  present 
capitalization  is  now  $500,000,000;  but  it  is  argued  in  behalf  of  the 
plaintiflf  that  the  corporation  was  limited,  for  all  time,  to  a  total  in- 
crease not  exceeding  $50,000,000  by  virtue  of  the  certificate  of  increase 
above  referred  to,  which  was  approved  by  the  stockholders  and  filed  in 
the  year  1888. 

[1]  In  my  opinion  there  is  no  substantial  basis  for  this  contention 
upon  the  facts  of  the  present  case.  Treating  this  certificate  as  a  con* 
tract  between  the  state  and  the  stockholders  that  the  capital  stock 
should  be  limited  to  the  amount  there  specified,  there  is  nothing  in  the 
policy  of  the  law  to  prevent  the  state  and  the  stockholders  from 
amending  that  contract,  where  the  entire  ownership  of  the  corporation 
unites  to  propose  an  amendment,  which  the  state  accepts.  Here  it  ap- 
pears that  on  March  25,  1899,  the  capital  stock  was  increased  from 
$25,000,000  to  $75,000,000  by  a  vote  of  all  the  stockholders  at  a  spe- 
cial meeting  called  for  the  purpose,  pursuant  to  the  Stock  Corporation 
Law.  Thus  the  charter  of  the  corporation,  which  consisted  of  the  gen- 
eral incorporation  laws  of  the  state  and  of  the  certificate  and  other 
papers  filed  pursuant  to  law,  became  amended,  so  far  as  it  was  within 
the  power  of  the  state  and  of  the  owners  of  all  the  corporate  interest 
to  effect  that  result.  Nothing  was  omitted  which  the  law  required.  To 
request  the  state,  in  some  form,  to  declare  the  certificate  of  1888  ab- 
rogated, was  wholly  unnecessary,  since  the  state  by  its  general  laws  had 
expressed  its  policy  that  any  increase  was  to  be  permitted  conformably 
to  the  statutory  procedure.  When  all  the  stockholders  agreed  to  the 
increase  to  $75,000,000,  pursuant  to  the  expressed  assent  of  the  state, 
they  united  to  surrender  the  contractual  benefit  which  might  be  deemed 
to  accrue  to  the  corporation,  or  to  their  holdings,  through  the  oncrtime 
limitation  of  $50,000,000  upon  the  issue  of  capital  stock,  and,  of  course, 
this  limitation,  when  once  abrogated,  had  no  future  effect.  So,  too, 
the  provision  of  the  certificate  of  1888  that  existing  stockholders  should 
have  a  preferred  right  to  subscribe  to  any  increase  within  60  days,  be- 
came ineffectual  as  to  increases  after  1899,  so  far  as  concerns  the  peri- 
od during  which  the  right  to  subscribe  should  be  exercised,  for  this  60- 
day  period  expressly  relates  to  issues  of  stock  up  to  the  $50,000,000 
limit  within  the  terms  of  that  certificate. 

[2]  The  statute,  apart  from  any  agreement  between  the  stockholders 
as  to  a  right  to  subscribe,  does  not  seem  to  recognize  or  to  preserve  any 
pre-emptive  right  of  subscription  to  bonds  which  have  an  incidental 
stock  conversion  privilege  (Stock  Corporation  Law,  §  6),  but  it  appears 
from  the  evidence  that  an  opportunity  to  subscribe  was  given  to  the 
stockholders,  in  such  fractional  proportions  of  their  holdings  as  were 
reasonably  possible,  and  upon  such  notice  as  was  practicable.  The 
conditions  of  the  financial  market  did  not  admit  of  a  lengthy  period 
within  which  the  loan  could  be  kept  open  to  receive  subscriptions  from 
stockholders,  if  responsible  bankers  were  to  underwrite  the  issue.  For 
a  flotation  of  bonds  under  normal  conditions,  a  longer  period  could 
perhaps  have  been  accorded ;  but  it  is  quite  apparent  that  tlie  notice  to 


Digitized  by 


Google 


48  181   NEW   YORK   SUPPLEMENT  (Sup.  Ct^ 

Stockholders  could  not  reasonably  "have  been  more  extended  in  this 
instance,  under  the  unsettled  financial  conditions  which  existed  at  the 
time  the  issue  of  these  bonds  was  offered.  So  far  as  the  plaintiff  com- 
plains of  the  commission  paid  to  the  underwriters,  the  proof  indicates 
that-  th^  expense  was  legitimate,  and  was  no  more  than  reasonable  for 
the.  services  rendered  and  the  financial  risks  assumed  in  assuring  the 
flotation  of  the  bonds,  for  the  benefit  of  the  corporation,  at  a  period 
when  the  difficulty  of  marketing  securities  was  unusually  great. 
'  There  should  be  judgment  for  the  defendants  for  the  dismissal  of 
the  complaint  upon  the  merits,  with  costs. 
Ordered  accordingly. 


(191  App.  Div.  76) 

In  re  McGILIi'S  WILL. 

Appeal  of  PATTERSON  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    March  5,  1920.) 

i.  Wills  €=»324(3) — Evidence  held  not  to  bequibe  submission  of  issues 

OF  FBAUD,  UNDUE  INFLUENCE,  AND  BESTBAINT. 

On  contest  of  the  will  of  an  80-year  old  maiden  lady  In  favor  of  a 
boarder  and  her  attorney,  evidence  that  execution  was  procured  by  fraud 
pr  undue  influence,  and  that  testatrix  was  under  restraint,  held  insufficient 
to  require  submission  of  such  issues  to  the  jury. 

2.  Wills  ^=»171 — ^Note  dibecting  attobnet  to  destbot  will  not  a  "bevooa- 
tion"  peb  be. 

Where  testatrix  wrote  her  attorney,  In  the  hospital,  "Please  destroy  the 
will  I  made  in  favor  of*  H.,  and  signed  such  note,  having  it  Indorsed  on 
the  back  by  two  witnesses,  and  sending  it  tp  the  attorney,  such  writing 
was  merely  authority  to  the  attorney  to  destroy  the  will,  and  did  not  con- 
stitute a  revocation  per  se,  within  Decedent  Estate  Law,  §  34. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Revocation.] 

Clarke,  P.  J.,  and  Merrell,  J.,  dissenting. 

Appeal  from*  Surrogate's  Court,  Bronx  County. 

In  the  matter  of  proving  the  last  will  and  testament  of  Margaret 
McGill,  deceased,  bearing  date  September  23,  1916,  as  a  will  of  real  and 
personal  property,  offered  by  J.  J.  Karbry  O'Kennedy  and  Thomas  A. 
Hart,  and  contested  by  Isabella  Patterson  and  others.  From  a  decree 
admitting  the  will  to  probate,  and  dismissing  their  objections  (107  Misc. 
Rep.  109,  177  N.  Y.  Supp.  86),  contestants  appeal  on  the  law  and  the 
facts.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  BOWLING, 
MERRELL,  and  PHILBIN,  JJ. 

Wilder,  Ewen  &  Patterson,  of  New  York  City  (John  Ewen,  of  New 
York  City,  of  counsel,  and  Ward  V.  Tolbert,  of  New  York  City,  on 
the  brief),  for  contesting  appellants. 

Hartley  G.  Pelletier,  of  New  York  City,  for  special  guardian  of  in- 
fant appellants. 

J.  J.  Karbry  O'Kennedy,  of  New  York  City,  for  respondents. 
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LAUGHLIN,  J.  The  testatrix  was  a  maiden  lady  about  80  years  of 
age  at  the  time  of  the  execution  of  the  will,  and  her  nearest  next  of  kin 
were  second  cousins  of  the  half  Wood.  She  kept  house  alone,  doing 
her  own  housework  to  a  very  large  extent.  Upwards  of  12  years  be- 
fore the  will  was  made,  one  Thomas  A.  Hart,  a  young  man,  on  the 
recommendation  of  her  minister,  went  to  live  with  her  as  a  boarder. 
He  afterwards  attended  college,  but  continued  to  make  his  home  with 
her  until  her  death.  By  the  will  she  gave  $1,000  to  Dr.  O'Kennedy,  her 
attorney,  and  left  the  rest  of  her  estate  to  Hart.  On  the  9th  of  July, 
1909,  she  made  a  prior  will,  under  which  she  left  $1,000  to  each  of  10 
relatives  and  a  like  amount  to  Hart  and  to  Dr.  O'Kennedy,  and  $500 
each  to  three  friends,  to  whom  she  also  gave  the  family  pictures,  family 
jewelry,  and^certain  like  property,  and  $1,000  each  to  two  others,  and 
the  remainder  of  her  estate  she  gave  to  Dr.  ©'Kennedy.  On  the  objec- 
tions to  the  probate  by  the  appellants,  issues  were  framed  for  a  jury 
trial.  At  the  close  of  the  evidence  the  surrogate  directed  a  verdict  in 
favor  of  the  proponent  on  the  issues  with  respect  to  the  due  execution 
of  the  will,  to  whether  its  execution  was  procured  by  fraud,  deceit,  or 
undue  influence,  and  with  respect  to  whether  the  testatrix  was  free 
from  restraint.  The  decedent  died  on  the  5th  day  of  July,  1918.  She 
had  delivered  both  wills  to  her  attorney,  who  kept  them  in  his  safe  at 
his  office  in  the  city  of  New  York.  On  the  3d  day  of  July,  1918,  a  let- 
ter was  written  to  her  attorney  by  her  direction  on  a  small  piece  of  pa- 
per, and  signed  by  her,  as  follows : 

"July  3,  1918. 

"Dr.  O'Kennedy— Dear  Friend:  Please  destroy  the  will  I  made  in  favor 
of  Thomas  Hart.  Margaret  McGill.*' 

Indorsements  on  hack : 
"Agnes  Thomson. 
**Bessle  GUmore.*' 

Agnes  Thomson  and  Bessie  Gilmore  wrote  their  names  on  the  back 
of  the  piece  of  paper,  and  it  was  then  sent  by  her  direction  to  her  at- 
torney, and.  delivered  to  him  the  next  morning  by  the  husband  of  said 
Agnes  Thomson  at  a  hospital,  where  the  testatrix  knew  he  then  was  as 
a  patient,  but  she  understood  that  he  was  about  to  be  discharged  there- 
from. At  the  time  of  its  receipt  by  Dr.  O'Kennedy  it  was  read  to  him, 
for  it  appears  he  had  been  forbidden  to  use  his  eyes.  It  further  ap- 
pears that  he  was  not  released  from  the  hospital  until  12  hours  after 
her  death,  and  that  then  he  went  home  and  remained  confined  to  the 
house  for  a  further  period  of  5  weeks  on  account  of  his  eyes.  Dr. 
O'Kennedy  learned  of  her  death  before  leaving  the  hospital  and  took 
no  action  on  her  request  contained  in  the  letter.  Evidence  was  given 
on  the  part  of  the  contestants  that  the  testatrix  signed  her  name  to 
the  letter  in  the  presence  of  the  two  witnesses,  acknowledged  it,  and 
requested  them  to  sign  as  witnesses.  The  court  directed  the  jury  to 
find  in  the  affirmative  on  the  issues  as  to  whether  the  testatrix  signed 
the  letter  at  the  end  thereof  in  the  presence  of  attesting  witnesses,  or 
acknowledged  to  them  that  she  had  signed  it,  and  left  to  the  jury  the 
issues  as  to  whether  the  two  witnesses  indorsed  their  names  thereon 
at  her  request,  as  to  whether  the  testatrix  declared  the  contents  of  the 
181  N.Y.S.-^ 
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paper  to  the  attesting  witnesses  and  that  the  paper  writing  was  her  act 
and  deed,  and  as  to  whether  she  was  then  of  sound  mind  and  memory 
and  free  from  restraint,  and  the  jury  answered  all  of  those  issues  in 
the  affirmative.  They  answered  in  the  negative  an  issue  as  to  whether 
the  execution  of  the  instrument  of  July  3,  1918,  was  caused  or  procured 
by  the  fraud  or  undue  influence  of  any  person.  The  surrogate  there- 
upon admitted  the  will  to  probate. 

[1]  The  claims  of  the  contestants,  that  the  execution  of  the  will 
was  procured  by  fraud  or  undue  influence  and  that  she  was  under  re- 
straint, rest  on  suspicion  and  conjecture.  There  is  no  evidence  tend- 
ing to  support  any  of  those  contentions  or  requiring  the  submission 
of  the  issues  with  respect  thereto  to  the  jury.  The  decedent  was  not 
on  terms  of  intimacy  with  any  of  her  relatives,  and  under  the  circum- 
stances it  was  natural  that  she  should  leave  the  bulk  of  her  estate  to 
Hart,  who  had  lived  with  her  and  been  her  companion  for  such  a  long 
period  of  time.  There  is  evidence  tending  to  show  that  there  were 
disagreements  between  them,  and  that  at  times  he  was  rude  to  her  and 
did  not  treat  her  with  due  consideration,  but  for  the  most  part  this  was 
after  she  made  the  will.  There  is  no  evidence  to  show  that  she  was  not 
in  the  full  possession  of  her  faculties,  or  that  she  was  under  restraint 
when  she  made  the  will,  which  was  prepared  by  her  attorney  who  had 
been  her  trusted  friend  for  many  years  and  had  prepared  the  former 
will  under  which  he  would  have  received  many  times  the  amount  given 
to  him  by  the  last  will. 

[2]  The  only  question  requiring  serious  consideration  is  that  arising 
on  the  execution  of  the  writing  in  the  form  of  a  letter  to  Dr.  ©'Ken- 
nedy on  the  3d  day  of  July,  1918.  The  findings  of  the  jury,  which  are 
amply  supported  by  the  evidence,  that  the  instrument  was  executed  in 
the  manner  required  by  the  statute  for  the  revocation  of  a  will  as  pro- 
vided by  section  34  of  the  Decedent  Estate  Law  (Consol.  Laws,  c.  13), 
which  so  far  as  is  material  is  as  follows: 

"No  wlU  In  writing,  except  in  the  cases  hereinafter  mentioned,  or  any  part 
thereof,  shall  be  revoked,  or  altered,  otherwise  than  by  some  other  will  in 
writing,  or  some  other  writing  of  the  testator,  declaring  such  revocation  or 
alteration,  and  executed  with  the  same  formalities  with  which  the  will  itself 
was  required  by  law  to  be  executed.    ♦    ♦    ♦ »» 

The  point  presented  is  whether  the  writing,  in  and  of  itself,  constitut- 
ed a  declaration  of  revocation  of  the  will  ipso  facto  within  the  statute, 
or  whether  it  was  only  intended  by  the  testatrix  that  the  will  should  be 
revoked  when  it  should  be  destroyed  by  Dr.  O'Kennedy  as  she  request- 
ed or  on  the  receipt  by  him  of  the  communication  in  time  to  afford 
him  an  opportunity  to  destroy  it  before  his  agency  was  terminated  by 
her  death,  in  which  circumstance  it  might  well  be  argued  that  it  was 
his  duty  to  destroy  it,  and  that  therefore  it  would  be  deemed  destroyed. 
That  the  testatrix  intended  to  leave  him  no  discretion  with  respect  to 
destroying  the  will  appears  by  the  instrument  itself  and  by  other  evi- 
dence, indicating  solicitude  on  her  part  as  to  whether  he  had  received 
the  communication,  and  declaration  by  her  expressing  the  hope  that 
he  had,  and  stating  that  he  would  be  glad  to  receive  it,  for  he  knew 
she  did  not  want  the  will  to  stand.    That  she  believed  that  she  had  taken 
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Steps  that  would  result  in  the  destruction  of  the  will  is  also  shown  by 
testimony  with  respect  to  declarations  made  by  her  after  sending*  the 
communication,  to  the  effect  that  she  felt  happy,  and  that  she  had  done 
what  she  had  wanted  to  do,  and  what  she  had  intended  to  do,  and  evi- 
dence that  «he  remained  happy  from  that  time  until  her  death.  There 
is  testimony  to  the  effect  that  on  the  morning  of  July  3d,  before  the 
letter  was  prepared  or  signed,  the  testatrix  inquired  as  to  whether  Dr. 
©'Kennedy  had  come  out  of  the  hospital,  and  directed  that  he  be 
sent  to  her  room  if  he  should  call,  and  stated  that  if  he  did  not  come 
she  wanted  to  send  him  a  note,  and  that  she  made  a  like  inquiry  about 
half  past  1  o'clock  in  the  afternoon  of  that  day,  and  then  said  that  she 
thought  he  was  still  in  the  hospital,  and  that  she  would  send  him  a 
note.  The.  note  was  written  that  afternoon  between  2 :30  and  3  o'clock. 
She  stated  to  the  witnesses  who  indorsed  their  names  on  the  letter 
that  she  was  going  to  send  Dr.  O'Kennedy  a  note  to  destroy  the  will 
leaving  everything  to  Hart,  and  thereupon  she  directed  that  the  blank 
paper  be  procured,  and  at  her  request  the  note  was  written,  and  there- 
upon she  read  it,  and  the  witnesses  read  it,  and  it  was  signed  by  all  of 
them,  and  she  then  handed  the  paper  to  Mrs.  Thomson,  one  of  the  witr 
nesses,  saying: 

"You  see  that  Dr.  O'Kennedy  gets  this.  I  know  that  he  will  he  glad  to 
get  It." 

Although  the  intent  of  the  testatftx  to  revoke  the  will  is  clear  both 
from  the  letter  and  from  the  testimony,  yet  it  is  equally  clear  that 
she  did  not  suppose  that  the  signing  of  the  letter  by  her  and  the  witness- 
es in  the  manner  stated  constituted  a  present  revocation.  It  may  well 
be  that  this  was  owing  to  the  fact  that  she  supposed  it  would  be  neces- 
sary to  have  the  will  destroyed,  but  nevertheless  she  did  not  understand 
that  the  will  was  revoked  upon  the  execution  of  the  paper  by  her  and 
the  witnesses,  and  it  is  quite  clear  that  her  understanding  was  that  it 
would  be  necessary  to  have  it  actually  destroyed.  If  she  did  not  un- 
derstand that  these  acts  in  and  of  themselves  constituted  a  revocation, 
it  is  difficult  for  me  to  see  how  it  may  be  said  that,  when  she  signed  the 
paper  and  had  it  so  witnessed,  she  intended  that  it  should  constitute 
a  revocation  of  her  will.  There  is,  therefore,  I  think,  both  an  absence 
of  a  present  intention  that  the  paper  should  constitute  a  revocation  in 
and  of  itself,  and  a  failure  to  employ  language  expressing  such  an 
intention.  If  she  had  dispatched  a  messenger  to  Dr.  O'Kennedy  with 
this  note,  and  had  changed  her  mind  and  countermanded  it  by  telephone 
or  telegraph,  or  otherwise,  before  he  received  it  and  acted  upon  it, 
and  the  question  presented  were  whether  in  such  circumstances  the 
will  was  revoked,  I  think  that  we  would  be  obliged  to  hold  that  it  was 
not.  I  am  therefore  of  opinion  that  the  instrument  should  be  construed 
as  it  is  written,  and  that  it  merely  constituted  authority  for  the  destruc- 
tion of  the  will,  and  not  a  revocation  thereof. 

The  only  case  cited  that  appears  to  be  in  point  on  the  facts  is  that  of 
Tynan  v.  Paschal,  27  Tex.  286,  84  Am.  Dec.  619,  in  which  a  letter 
was  sent  by  the  testator  directing  an  attorney  in  fact  to  destroy  his 
will.    Although  executed  in  proper  form  to  constitute  a  present  revo- 
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cation  of  the  will  if  so  intended,  the  writing  was  construed  to  be  a 
mere  direction  and  authority  to  the  attorney  to  destroy  it,  and  not  as  :i 
revocation  of  the  will  ipso  facto.  If,  instead  of  sending  this  note  to  Dr. 
O'Kennedy,  she  had  declared  in  writing  over  her  signature  that  she  re- 
voked the  will,  and  acloiowledged  her  signature,  declared  the  effect 
of  the  instrument,  and  asked  the  witnesses  to  sign,  and  they  did  sign, 
there  can  be  no  doubt  but  that  the  statute  would  have  been  complied 
with,  and  the  will  would  have  been  effectively  revoked.  As  mere  au- 
thority to  destroy  the  will,  there  was  no  necessity  for  having  the  exe- 
cution of  the  paper  witnessed ;  but  doubtless  she  thought  there  was.  I 
am  of  opinion,  therefore,  that  the  learned  surrogate  was  right  in  hold- 
ing that  the  execution  of  this  paper  did  not  constitute  a  revocation  of 
the  will. 

It  follows  that  the  decree  should  be  affirmed,  with  costs. 

DOWLliSTG  and  PHILBIN,  JJ.,  concur. 

CLARKE,  P.  J.  (dissenting).  I  dissent.  Under  the  clear  evidence 
of  intent,  I  think  the  paper  writing  satisfied  the  statute ;  that  the  in- 
struction to  destroy  was  equivalent  to  destruction,  and  hence  admis- 
sion to  probate  was  error. 

MERRELL,  J.,  concurs. 


(191  App.  Div.  165) 

PEOPLE  V.  TITLE  GUARANTEE  &  TRUST  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department.    March  5,  1920.) 

Corporations  ^==»529 — Title  guaranty  company,  in  drawing  conveyances 
OF  property  insured,  was  not  '^practicing  law." 

Title  guaranty  .company  was  not  practicing  law,  in  violation  of  Penal 
Law,  §  280,  because  it  drew  contract  of  sale,  deed,  and  mortgage,  as  part 
of  the  examination  and  insuring  of  property,  for  such  acts  were  incidental 
to  the  insuring  of  title,  which  business  may  be  engaged  in  by  corporations 
organized  under  Insurance  Law,  f  |  17(>-183. 

[Ed.  Note, — For  ol^er  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Practice  of  Law.] 

Kelly,  J.,  dissenting. 

Appeals  from  Court  of  Special  Sessions  of  City  of  New  York. 

The  Title  Guarantee  &  Trust  Company  was  twice  convicted  of  vio- 
lating Penal  Law,  §  280,  by  rendering  legal  services,  and  from  each 
judgment  of  conviction  it  appeals;  the  appeals  being  consolidated. 
Reversed,  and  informations  dismissed. 

The  defendant  appeals  from  two  judgments  of  the  Court  of  Spe- 
cial Sessions  of  the  City  of  New  York,  rendered  July  5,  1918,  convict-, 
ing  it  of  violating  section  280  of  the  Penal  Law.  The  information  in 
cause  No.  1  was  for  legal  services  and  advice  in  connection  with  the 
drawing  and  attending  to  the  execution  of  three  instruments,  namely, 
a  deed,  a  bond,  and  mortgage  of  real  estate.     The  information  in 

^s^For  oUier  c&iea  see  same  topic  ft  KEY-NUUBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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cause  No.  2  was  for  like  services  in  connection  with  the  drawing  of  a 
contract  in  writing  for  the  sale  and  transfer  of  such  real  property. 
The  court  pronounced  defendant  guilty  and  fined  defendant  $1,000  in 
each  case.  The  separate  appeals  were  combined  here  and  heard  as 
a  single  cause  in  this  court. 

Argued  before  JENKS,  P.  J.,  and  PUTNAM,  BLACKMAR, 
KELLY,  and  JAYCOX,  JJ. 

Charles  E.  Hughes,  of  New  York  City  (Isidor  J.  Kresel  and  Lester 
H.  Washburn,  both  of  New  York  City,  on  the  brief),  for  appellant. 

Harry  G.  Anderson,  Asst.  Dist.  Atty.,  of  Brooklyn  (Harry  E.  Lewis, 
Dist.  Atty.,  and  Ralph  E.  Hemstreet,  Asst.  Dist.  Atty.,  both  of  Brook- 
lyn, on  the  brief),  for  the  People. 

PUTNAM,  J.  This  contract  of  sale,  deed,  and  mortgage  were 
drawn  as  part  of  the  examination  and  insuring  property  to  be  covered 
by  defendant's  title  policies.  Such  a  contract  of  sale,  which  fixes  the 
terms  of  the  deed,  can  hardly  be  held  to  be  outside  the  scope  of  de- 
fendant's chartered  powers.  Acts  incidental  to  its  business,  and  es- 
pecially if  necessary  to  place  in  insurable  condition  the  title  to  be 
guaranteed,  are  held  to  be  lawful  for  this  defendant.  People  v.  Title 
Guarantee  &  Trust  Co.,  227  N.  Y.  366,  125  N.  E.  666.  Before  starting 
to  search,  certify,  and  insure  title  to  land,  defendant  must  reduce  to 
writing,  not  only  the  physical  description  of  the  property,  with  a  min- 
ute of  the  chain  of  transfer  or  devolution  from  the  sovereign  of  the 
soil,  but  also  the  terms  of  any  easements,  appurtenances,  reservations, 
limitations,  and  conditions  affecting  the  offered  interest.  The  mort- 
gage back  to  the  vendor  follows  as  essential  to  the  purchase.  Insur- 
ance of  title — ^no  longer  a  matter  of  individual  service,  after  having 
been  originally  by  corporations  under  special  charters — ^has  become  so 
common  that  it  may  now  be  organized  under  Insurance  Law  (Consol. 
Laws,  c.  28)  art.  5.  It  is  especially  recognized  for  urban  lands.  The 
large  building  investments  in  such  lots  in  turn  demand  the  ampler  pro- 
tection that  may  be  furnished  by  corporate  insurers.  Necessarily  the 
insurer  must  supervise  the  instruments  of  transfer.  Otherwise  the 
title  would  not  be  in  an  insurable  condition. 

Hence  I  am  of  opinion  these  instruments  of  title  constituted  no  vio- 
lation, and  that  both  the  informations  should  be  dismissed.  All  con- 
cur, except  KELLY,  J.,  who  reads  for  affirmance. 

KELLY,  J.  (dissenting).  I  cannot  agree  with  my  Associates  in 
the  decision  about  to  be  announced  in  this  case.  If  the  facts  were  the 
same  as  in  People  v.  Title  Guarantee  &  Trust  Co.,  227  N.  Y.  366,  125 
N.  E.  666,  of  course  I  would  feel  it  my  duty  to  follow  the  ruling  of 
the  Court  of  Appeals,  no  matter  what  my  personal  views  might  be. 
But  the  facts  are  not  the  same,  and  I  do  not  interpret  the  opinion  of 
Chief  Judge  Hiscock  as  indicating  any  departure  from  the  principles 
declared  by  the  court  in  its  previous  decisions,  which  condemned  the 
practice  of  law  by  corporations  as  contrary  to  the  policy  of  the  state. 

"It  is  not  a  lawful  business,  except  for  members  of  the  bar  who  have  com- 
plied with  all  the  conditions  required  by  statute  and  the  rules  of  the  courts. 
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As  these  conditions  cannot  be  performed  by  a  corporation,  it  tciOows  that  the 
practice  of  law  is  not  a  lawful  business  for  a  corporation  to  engage  in.  As  It 
cannot  practice  law  directly,  it  cannot  Indirectly,  by  employing  competent 
lawyers  to  practice  for  It,  as  that  would  be  an  evasion  which  the  law  will  not 
tolerate."  Matter  of  Co-operative  Law  Co..  198  N.  Y.  479,  92  N.  B.  15,  32  L. 
JEL  A.  (N.  S.)  55,  139  Am.  St.  Rep.  839,  19  Ann.  Cas.  879. 

The  reversal  of  the  conviction  in  the  case  of  People  v.  Title  Guar- 
antee &  Trust  Co.,  supra,  is  based  upon  the  opinion  of  the  court  that 
the  acts  complained  of  in  that  case,  to  wit,  the  preparation  by  the 
corporation,  "without  giving  any  advice  leading  to  and  consummated 
therein,"  of  a  "bill  of  sale  and  chattel  mortgage,  by  filling  out  blanks 
upon  and  in  accordance  with  the  specific  direction  of  a  purported  cus- 
tomer," did  not  constitute  a  violation  of  Penal  Law  (Consoi.  Laws,  c. 
40)  §  280.    And  the  learned  Chief  Judge  says : 

'•No  convincing  reason  Is  suggested  why  a  corporation  should  be  punished  for 
performing  an  act  which  because  of  simplicity  and  lack  of  confidential  (char- 
acter it  has  not  been  thought  necessary  to  confide  to  the  exclusive  care  of  at- 
torneys, but  which  may  be  performed  by  a  layman,'*  and  **lt  seems  that  the 
best  and  controlling  test  by  which  to  determine  whether  the  given  acts  con- 
stituted practice  .of  law  or  rendition  of  legal  services  is  by  the  answer  to 
be  given  to  the  underlying  inquiry  whether  such  acts  were  cmes  which  had 
been  committed  to  the  exclusive  charge  of  attorneys  or  were  those  which 
might  be  performed  by  a  layman.  In  this  inquiry  I  do  not  regard  it  as  decisive 
that  an  act  is  one  which  is  commonly  performed  by  an  attorney.  That  might 
be  a  matter  of  habit  or  convenience.  The  inquiry  la  rather  whether  it  is  one 
whiph  might  lawfully  be  performed  by  a  layman.  This  is  to  be  decided  by  the 
nature  of  the  act,  and  not  by  the  identity  of  the  Individual  who  most  frequent- 
ly performs  It." 

Accepting  the  test  stated  by  the  Court  of  Appeals,  and  applying  it 
to  the  case  at  bar,  1  am  of  opinion  that  the  evidence  supports  the  judg- 
ment of  the  trial  court  that  the  defendant  violated  the  statute.  There 
was  proof  here  that  the  defendant,  through  its  employe,  prepared  a 
contract  for  the  sale  and  purchase  of  real  propert>'.  If  it  be  said 
that  he  prepared  it  in  pursuance  of  oral  instructions  from  the  vendor 
and  purchaser,  if  it  be  contended  that  a  contract  involving  the  title  to 
real  estate  is  of  no  more  importance  than  a  bill  of  sale  or  chattel  mort- 
gage, the  evidence  further  shows  that  defendant's  employe  voluntarily 
advised  the  purchaser  that  a  street  was  to  be  opened  through  the  prop- 
erty, that  there  would  be  a  certain  cost  on  the  owner  of  the  property 
and  that  the  vendor  should  bear  the  assessment.  The  vendor  said  he 
would  make  it  right ;  the  purchaser  agreed  to  "let  it  go,"  relying  on  the 
vendor's  promises.  Defendant's  employe  said  he  thought  it  should  go 
in  the  contract,  but  the  purchaser  testified : 

"We  agreed  that,  being  friendly,  it  was  unnecessary  to  put  it  in  a  contract, 
and  it  wasn't  put  in  the  contract" 

.  And  defendant,  through  its  employe,  prepared  the  contract  without 
inserting '  the  oral  stipulation  regarding  payment  of  the  assessment. 
Without  reference  to  whether  he  was  right  or  wrong,  can  it  be  denied 
that  a  legal  question  was  presented?  A  question  where  the  party  in- 
terested was  entitled  to  the  personal  intimate  advice  of  a  lawyer  repre- 
senting, not  a  title  insurance  company,  but  the  individual  interest  of  his 
client  and  responsible  to  him — such  questions  have  in  the  past  merited 
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the  careful  consideration  and  opinion  of  our  highest  courts,  and  the  ab- 
sence of  sound  legal  advice  and  supervision  has  resulted  in  litigation 
and  loss  to  oi^  party  or  the  other.  And  when  the  defendant  Title  Com- 
pany prepared  the  contract,  it  contained  provisions  that  the  prenuses 
were  to  be  conveyed  subject  to  building  restrictions  and  regulations 
adopted  by  the  city  authorities,  and  that  the  purchase-money  mortgage 
to  be  givep  by  the  purchaser  should  contain  a  clause  subordinating 
the  same  to  the  first  mortgage  on  the  premises,  or  to  any  new  mortgage 
which  might  be  raised  to  take  the  place  of  the  first  mortgage.  No 
word  had  been  said  by  either  vendor  or  purchaser  regarding  building 
restrictions  and  regulations  of  the  city  authorities.  Who  was  present 
to  advise  these  people  as  to  the  validity  of  the  regulations,  or  as  to 
whether  they  should  thus  recognize  them  ? 

We  have  had  frequent  litigations  in  the  courts  of  this  county  on 
this  very  question.  Neither  party  spoke  of  subordinating  the  pur- 
chase-money mortgage  to  any  new  first  mortgage  which  might  be  put 
upon  the  premises.  I  do  not  suggest  that  these  provisions  so  inserted 
in  the  contract  by  defendant  were  unjust  or  improper;  but  I  think 
they  were  matters  calling  for  legal  advice,  not  from  a  layman,  and  not 
from  a  corporation.  And  when  we  come  to  the  most  important  provi- 
sion in  the  contract,  we  find  that  "the  seller  shall  give  and  the  pur- 
chaser shall  accept  a  title  such  as  the  Tftle  Guarantee  &  Trust  Com- 
pany will  approve  and  insure."  This  clause  and  the  binding. effect 
thereof  has  been  before  the  courts  with  such  frequency  that  it  would 
seem  that  the  prospective  vendor  and  purchaser  might  well  have  ben- 
efited by  independent  legal  advice  before  signing  an  agreement  in 
which  the  approval  of  the  defendant  was  made  the  sole  standard  of 
the  sufficiency  of  the  title.  All  this  is  without  reflecting  on  the  ability 
of  the  defendant  to  search  titles,  or  to  insure  titles;  but  it  seems  to 
me  to  emphasize  the  situation  presented  by  the  evidence  that  the  de- 
fendant corporation,  through  its  employe,  assumed  to  go  beyond  its 
chartered  powers  and  advise  laymen  on  important  intricate  legal  mat- 
ters, which  should  be  left  to  lawyers  responsible  to  their  individual 
clients  and  moved  by  no  other  interest.  People  v.  Alfani,  227  N.  Y. 
334,  125  N.  E.  334. 

The  Legislature  has  legalized  the  work  of  the  defendant  in  search- 
ing and  insuring  titles.  This  is  important  work,  and  in  itself  very 
profitable.  It  involves  knowledge  of  the  law,  but  that  legal  knowledge 
is  a  matter  between  the  corporation  and  its  employes.  Drawing  con- 
tracts, deeds,  bonds,  and  mortgages,  and  the  various  documents  which 
the  defendant  offers  in  its  pamphlet  to  prepare,  and  does  prepare  con- 
tinually, as  appears  in  the  evidence,  is  legal  work.  It  may  relate  to 
the  insurance  of  titles,  but  in  another  aspect  it  affects  the  individual 
apart  from  his  interest  in  the  title  insurance  policy.  Surely  the  ven- 
dor has  no  claim  on  the  defendant  by  reason  of  the  policy  of  title  in- 
surance issued  to  the  vendee,  yet  his  rights  and  property  are  dealt 
With  and  disposed  of.  It  seems  to  me  that  this  sort  of  work,  of  which 
we  have  evidence  in  this  case  believed  by  the  trial  court,  is  work  which 
is  entirely  distinct  from  the  searching  and  insuring  of  titles  to  real 
estate.     It  is  legal  service,  which  should  be  performed  by  lawyers 
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employed  by  and  in  touch  with  their  principals,  having  only  their  in- 
dividual rights  and  interests  at  heart.  This  defendant  corporation  is 
expressly  prohibited,  despite  all  exceptions,  from  rendering  "services 
which  cannot  lawfully  be  rendered  by  a  person  not  admitted  to  prac- 
tice law  in  this  state"  (Penal  Law,  §  280),  and  I  think  the  advice  given 
in  this  case  could  not  lawfully  be  given  by  a  layman  (People  v.  Alfani, 
supra). 

Unless  we  are  to  emasculate  the  salutary  provisions  of  section  280 
of  the  Penal  Law,  I  think  we  should  hold  tibat  this  corporation  was 
prohibited  from  doing  the  work  described  in  the  evidence,  and  that 
such  work  was  outside  its  chartered  powers.  I  see  no  more  reason 
for  extending  the  exceptions  in  the  statute  than  in  the  case  of  unlawful 
practice  of  medicine,  or  violations  of  any  of  the  statutes  enacted  for 
the  protection  of  the  public  against  unlicensed  transactions.  People  v. 
Woodbury  Dermatological  Institute,  192  N.  Y.  454,  85  N.  E.  697; 
Hannon  v.  Siegel-Cooper  Co.,  167  N.  Y.  244,  60  N.  E.  597,  52  L.  R.  A. 
429 ;  Matter  of  Co-operative  Law  Co.,  supra. 

I  am  of  opinion  that  the  judgment  should  be  affirmed. 


TURNBULL  v.  POTLATCH  LUMBER  CO. 
(Supreme  Court,  Equity  Term,  Steuben  County.    November  24,  1919.) 

1.  Sales  «=»201(7)— Titlb  to  lumbbb  held  to  have  passed  to  pubchaseb 

EXERCISING  ACTS  OF  OWNEBSHIP. 

Under  Personal  Property  Law,  §  100,  rule  5,  title  to  carload  shipment  of 
lumber  passed  to  the  purchaser  when  the  lumber  reached  the  destination 
agreed  on  when  the  purchase  was  made,  where  the  pur(diafier  at  that 
point  receipted  the  bill  of  lading  and  directed  transfer  of  the  lumber  to 
another,  to  whom  it  had  disposed  of  the  same. 

2.  Bankbuptct  ^=»140(%) — Pubchaseb  of  lumbeb,  who  besold  same,  held 

entitled  to  becoveb  fbom  his  buyer. 

Where  purchasers  of  lumber  accepted  the  same,  receipted  for  the  bill 
of  lading,  and  directed  transfer  of  the  shipment  to  third  party,  to  whom 
they  transferred  the  lumber,  held  that,  as  title  passed  to  the  purchasers, 
the  ultimate  buyer  became  indebted  to  such  purchasers,  and  on  bankrupt- 
cy the  purchasers'  trustee  was  entitled  to  proceeds  of  the  sale. 

3.  Bankruptcy  ^=»165(2) — Transaction   whereby  seller   would  beceivb 

FULL  price  From  bankrupt's  transferee  held  preferential. 

Where  purchaser  of  lumber  accepted  the  same,  and  without  having  the 
shipment  unloaded  transferred  it  to  another,  held,  on  the  purchaser's 
bankruptcy,  that  as  the  transaction  occurred  within  four  months  of  bank- 
ruptcy, and  after  title  passed  to  the  purchaser,  the  transaction  whereby 
the  ultimate  transferee  was  to  pay  the  seller  was  voidable,  under  Bank- 
ruptcy Act,  §  60  (U.  S.  Comp.  St.  §  9G44),  because  working  a  preference  in 
favor  of  the  seller. 

Action  by  Robert  C.  TurnbuU,  as  trustee  in  bankruptcy  of  William 
J.  Silsbee  and  Myron  C.  Silsbee,  individually  and  as  partners,  bank- 
rupts, against  the  Potlatch  Lumber  Company.    Judgment  for  plaintiff. 

James  McCall,  of  Bath,  for  plaintiff. 

Mandeville,  Personius  &  Newman,  of  Elmira,  for  defendant. 

^5>For  otber  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  Digests  &  Indexes 


Digitized  by 


Google 


Sup.  Ct)  TURNBUUi  V.  POTLATOH  LimBEE  CO.  57 

(181  N.Y.S.) 

CLARK,  J.  On  the  15th  day  of  November,  1917,  M.  C.  Silsbee 
Company,  a  copartnership  doing  business  at  Avoca,  N.  Y.,  placed  an 
order  for  a  carload  of  Western  pine  lumber  with  a  broker,  and  that 
order  was  subsequently  received  and  accepted  by  defendant,  a  corpora- 
tion doing  business  at  Potlatch,  Idaho.  Owing  to  certain  freight  em- 
bargoes in  effect  at  that  time,  defendant  was  unable  to  make  the  ship- 
ment until  April  10,  1918,  and  at  that  time  it  shipped  by  rail  to  the  Sils- 
bee  Company  f.  o.  b.  Avoca,  N.  Y.,  a  carload  of  lumber  of  the  kind 
and  quality  specified  in  the  order ;  it  being  the  understanding  that  the 
consignee  was  to  pay  freight  charges  at  destination  and  deduct  the 
amount  from  the  invoice  price. 

The  lumber  arrived  in  Avoca  on  the  4th  day  of  May,  1918,  the  Sils- 
bee Company  having  previously  received  by  mail  from  defendant  a  bill 
^  of  lading  of  such  shipment,  together  with  an  invoice  showing  sale  to 
them  of  the  lumber  in  question.  On  the  arrival  of  the  shipment  in 
Avoca  the  Silsbee  Company  was  notified  of  that  fact,  and  the  company 
opened  the  car,  examined  the  lumber,  and  received  from  the  railroad 
company  a  bill  for  the  freight  charges  from  Potlatch  to  Avoca  and  the 
war  taxes. 

The  Silsbee  Company  claimed  not  to  be  able  to  use  this  lumber,  not, 
however,  because  it  was  not  of  the  kind  and  quality  ^ordered,  but  be- 
cause they  were  retiring  from  the  manufacture  of  bee  supplies,  for 
which  purpose  the  lumber  had  been  intended ;  but,  instead  of  reject- 
ing the  lumber  and  notifying  the  vendor  (defendant)  to  that  effect,  the 
Silsbee  Company,  after  some  negotiations,  resold  the  carload  of  lum- 
ber in  question  to  the  Homell  Lumber  Company,  of  Homell,  N.  Y., 
and  caused  it  to  be  reshipped  from  Avoca  to  Hornell  without  being  un- 
loaded. This  sale  was  made  with  the  understanding  between  the  Sils- 
bee Company  and  the  Homell  Lumber  Company  that  the  latter  would 
pay  all  freight  charges,  both  from  Potlatch  to  Avoca  and  from  Avoca 
to  Homell,  and  the  war  tax,  and  deduct  the  amount  thus  paid  from  the 
original  invoice  sent  the  Silsbee  Company  by  defendant,  and  pay  de- 
fendant for  the  purchase  price  of  the  lumber.  The  invoice  sent  by  de- 
fendant to  the  Silsbee  Company  for  this  lumber,  and  the  bill  of  lading 
received  by  Silsbee  after  the  car  arrived  at  Avoca,  were  turned  over  to 
the  Homell  Lumber  Company,  and  the  Silsbee  Company  caused  the 
car  to  be  shipped  from  Avoca  to  Homell  May  7,  1918;  the  railroad 
company  at  Avoca  issuing  to  the  Silsbee  Company  a  bill  of  lading  ac- 
knowledging the  receipt  of  the  shipment,  which  was  to  be  conveyed  to 
the  Hornell  Lumber  Company,  to  whom  the  Silsbee  Company  sent  the 
bill  of  lading  and  their  original  invoice  received  from  defendant. 

The  contract  between  the  Silsbee  Company  and  the  Hornell  Lum- 
ber Company  was  not  precisely  the  same  in  its  terms  as  the  agreement 
made  between  the  Silsbee  Company  and  defendant,  for  under  the  ar- 
rangement between  the  Silsbee  Company  and  the  Hornell  Lumber 
Company  the  latter  was  to  deduct  all  freight  charges,  including  the 
charges  for  shipping  the  car  from  Avoca  to  Hornell,  before  paying  for 
the  lumber.  At  the  time  the  order  for  this  lumber  was  given  the  Sils- 
bee Company  was  heavily  in  debt,  but  not  insolvent ;  but  it  was  insol- 
vent at  the  time  it  resold  the  lumber  to  the  Hornell  Lumber  Company, 
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and  remained  insolvent  until  the  28th  day  of  May,  1918,  when  it  was 
adjudged  a  bankrupt  and  plaintiff  was  appointed  its  trustee  in  bank- 
ruptcy. 

After  the  Hornell  Lumber  Company  had  received  from  the  Silsbee 
Company  the  carload  of  lumber  in  question,  and  on  or  about  June  1, 
1918,  it  wrote  to  defendant  that  it  had  taken  over  the  car  from  the 
Silsbee  Company  and  had  received  defendant's  original  freight  bill  and 
invoice,  and  notified  defendant  that  the  Silsbee  Company  had  filed  a 
petition  in  bankruptcy,  and  asked  defendant  for  an  extension  of  time 
with  reference  to  this  bill,  and  defendant  extended  the  time  30  days, 
thus  altering  the  contract  it  had  previously  made  with  the  Silsbee  Com- 
pany with  regard  to  this  carload  of  lumber.  Before  the  Hornell  Com- 
pany paid  for  the  lumber,  plaintiff,  as  trustee  in  bankruptcy  of  the  Sils- 
bee Company,  demanded  of  the  Hornell  Company  pay  for  the  lumber, 
the  Hornell  Lumber  Company  paid  the  money  into  court,  and  the 
question  to  be  determined  here  is  which  of  the  parties  to  this  action  is 
entitled  to  the  moneys  thus  deposited.  The  answer  to  that  questicm 
will  depend  largely  on  whether  or  not  the  Silsbee  Company  accepted 
the  consignment  when  it  arrived  in  Avoca. 

[1,  2]  The  title  to  this  lumber  passed  to  the  Silsbee  Company,  not 
when  the  lumber  was  delivered  to  the  initial  carrier  at  Potlatch,  Ida- 
ho, but  it  did  pass  to  the  Silsbee  Company  when  the  shipment  reach- 
ed the  destination  agreed  upon  when  the  purchase  was  made.  Per- 
sonal Property  Law  (Consol.  Laws,  c.  41)  §  100,  rule  S.  When  tiie 
shipment  reached  Avoca,  the  Silsbee  Company  receipted  for  it,  and 
resold  the  lumber,  and  reshipped  it  to  the  Hornell  Lumber  Company. 
In  doing  this  the  Silsbee  Company  exercised  acts  of  ownership  over 
the  shipment  entirely  inconsistent  with  the  theory  that  the  Silsbee 
Company  did  not  accept,  and  did  not  intend  to  accept,  the  lumber,  and 
inconsistent  with  the  continued  ownership  of  the  vendor.  White  v. 
Schweitzer,  221  N.  Y.  461,  117  N.  E.  941. 

It  is  my  conclusion  that  the  Silsbee  Company  obtained  title  to  this 
lumber  when  it  reached  Avoca  and  they  receipted  the  bill  of  lading 
for  it,  and  they  exercised  such  acts  of  ownership  over  it  as  to  show  ac- 
ceptance of  the  shipment.  The  title  remained  in  the  Silsbee  Company 
until  they  sold  the  lumber  to  the  Hornell  Company,  when  that  com- 
pany became  indebted  to  the  Silsbee  Company  for  the  price  of  it,  and 
the  trustee  in  bankriiptcy  of  the  Silsbeef  Company  is  entitled  to  the 
fund  in  question  precisely  as  the  Silsbee  Company  would  have  been  en- 
titled to  it  if  there  had  been  no  bankruptcy. 

[3]  When  the  Silsbee  Company  resold  the  lumber  to  the  Hornell 
Lumber  Company  it  was  insolvent  and  on  the  verge  of  bankruptcy, 
and  this  sale  was  made  within  four  months  of  the  filing  of  the  petition 
in  bankruptcy.  Defendant  early  in  June,  and  before  it  extended  the 
time  of  the  Hornell  Lumber  Company  to  pay  the  bill,  not  only  had 
reasonable  ground  to  believe  that  the  Silsbee  Company  was  insolvent, 
but  they  actually  knew,  from  correspondence  they  had  received  from 
the  Hornell  Lumber  Company,  that  the  Silsbee  Company  had  filed  a 
petition  in  bankruptcy,  and  they  must  have  known  that  arranging  with 
the  Hornell  Lumber  Company  to  pay  their  bill  in  full  would  operate  to 
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give  them  a  preference  ovet  other  creditors  of  the  Silsbee  Company,  of 
the  same  class,  which  would  be  in  violation  of  the  Bankruptcy  Law, 
Bankruptcy  Law,  §  60  (U.  S.  Comp.  St.  §  9644). 

Before  the  Silsbee  Company  ever  sold  this  lumber  to  the  Homell 
Lumber  Company,  they  had  acquired  title  to  and  had  accepted  it,  and 
in  selling  it  to  the  Homell  Lumber  Company,  although  insolvent,  they 
did  not  intend  to  defraud  defendant,  but,  on  the  contrary,  were  seek- 
ing to  protect  defendant,  by  having  its  claim  paid  in  full,  instead  of 
having  the  proceeds  derived  from  the  sale  of  the  lumber  placed  with 
the  other  assets  of  the  Silsbee  Company,  so  that  all  creditors  of  the 
same  class  should  receive  similar  treatment.  That  is  manifestly  what 
should  be  done,  and  judgment  is  directed  in  favor  of  the  plaintiff  for 
the  amoimt  of  the  fund  in  question,  with  costs. 

Findings  may  be  submitted  and  judgment  entered  accordingly. 


(190  App.  Div.  843) 

BEHUMAN  V.  PIONEESR  PBARL  BUTTON  00. 

(Supreme  Court,  Appellate  Division,  First  Department    March  5,  1920.) 

Venue  <s=a6J>— Whkie  action  is  bb€HJn  in  wboso  county,  plaintiff  may  de- 
feat MOTION  to  change  BY  MOTION  TO  RETAIN  FOB  CONVENIENCE  OF  WIT- 
NESSES. 

Under  Code  Civ.  Proc.  §  768,  as  amended  by  Laws  1911,  c.  763,  plaintiff 
who  began  an  action  against  a  corporation  In  a  county  other  than  that 
In  wldch  it  had  its  principal  place  of  business  may,  where  the  corporation 
moved  to  change  the  place  of  trial  to  the  county  wherein  it  had  Its  prin- 
cipal place  of  business,  file  a  cross-motion  to  retain  the  action  in  the 
county  where  it  was  begun  on  account  of  convenience  of  witnesses;  the 
amendment  changing  the  existing  law  and  allowing  plaintiff  who  has  be- 
gun an  action  in  the  wrong  county  to  defeat  a  motion  for  change  of  venue 
on  that  account  by  cross-motion  because  of  the  convenience  of  witnesses. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Herman  Behrman  against  the  Pioneer  Pearl  Button  Com- 
pany. From  an  order  denying  defendant's  motion  to  change  the  venue 
and  granting  plaintiff's  motion  to  retain  venue  in  the  county  where 
it  was  laid  on  account  of  convenience  of  witnesses,  defendant  appeals. 
Order  affirmed,  without  prejudice.. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
MERRELL,  and  PHILBIN,  J  J. 

Raymond  E.  Aldrich,  of  Poughkeepsie,  for  appellant, 

Kellogg  &  Rose,  of  New  York  City  (Asa  B.  Kellogg,  of  New  York 
City,  of  counsel),  for  respondent. 

DOWLING,  J.  Plaintiff  has  brought  this  action  to  recover  com- 
missions  and  bonus  alleged  to  be  due  him  under  contracts  whereby 
defendant  employed  him  as  a  salesman.  In  the  summons  New  York 
county  was  designated  as  the  place  of  trial.  Defendant  thereupon 
served  a  demand  that  the  place  of  trial  be  changed  to  Dutchess  county 
upon  two  grounds:     (1)  That  the  county  of  New  York,  designated 

^ss>V0T  other  cases  see  same  topic  &  KEY-KUMBBR  In  all  Key-Numbered  Digests  &  Indexes 
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in  the  complaint  as  the  place  for  the  trial  of  this  action,  is  not  the 
proper  county,  and  that  the  proper  county  is  the  county  of  Dutchess. 
(2)  That  the  convenience  of  witnesses  and  the  ends  of  justice  will 
be  promoted  by  the  change.  Thereafter  defendant  moved  for  an 
order  changing  the  place  of  trial  to  the  county  of  Dutchess,  upon  the 
ground  that  the  county  of  New  York  was  not  the  proper  place  for  the 
trial  of  the  action,  but  that  Dutchess  county  was  the  place  where  the 
trial  should  be  had.  In  support  of  the  motion,  defendant  presented  af- 
fidavits showing  that  plaintiff  was  an  actual  resident  of  the  borough 
of  Brooklyn,  in  the  county  of  Kings,  and  that  defendant  was  a  domes- 
tic corporation  having  its  principal  place  of  business  in  the  city  of 
Poughkeepsie,  in  the  county  of  Dutchess,  state  of  New  York.  The 
notice  of  motion  was  dated  October  27,  1919,  and  it  was  returnable 
on  November  17,  1919. 

On  November  8,  1919,  plaintiff  served  a  cross-notice  of  motion  on 
defendant  as  follows : 

"You  wiU  please  take  notice  that  upon  all  the  proceedings  heretofore  had 
herein  and  upon  the  affidavits  of  Herman  Behrman  and  Asa  B.  Kellogg,  each 
verified  the  8th  day  of  November,  1919,  we  shall  move  this  court  upon  tlie^ 
argument  of  the  motion  for  a  change  of  venue  made  by  the  defendant  and  re- 
turnable on  the  17th  day  of  November,  1919,  at  Special  Terra,  Part  1,  of  this 
court,  for  an  order  retaining  the  place  of  trial  in  'New  York  county,  on  the 
ground  that  the  convenience  of  witnesses  and  the  ends  of  Justice  will  be  pro- 
moted thereby." 

In  support  of  this  cross-motion,  plaintiflf  presented  affidavits  show- 
ing that  defendant  had  an  office  for  the  transaction  of  business  in  the 
borough  of  Manhattan,  city  and  county  of  New  York,  in  charge  of 
a  resident  manager;  and  that  plaintiff  had  seven  necessary  and  ma- 
terial witnesses  residing  in  or  near  the  county  of  New  York.  Defend- 
ant did  not  seek  to  show  that  the  trial  should  be  had  in  Dutchess  coun- 
ty for  the  convenience  of  witnesses,  but  stood  upon  the  proposition 
that  it  had  an  absolute  right  to  a  change  of  venue  to  Dutchess  county, 
since  neither  party  resided  in  New  York  county  and  defendant  had 
its  principal  place  of  business  in  Dutchess  county.  It  claimed  that 
plaintiff  could  not  defeat  defendant's  right  to  a  change  of  the  place 
of  trial  by  any  cross-motion. 

The  practice  down  to  1911  was  as  claimed  by  defendant.  Thus  in 
Veeder  v.  Baker,  83  N.  Y.  156,  the  court  said: 

*'But  we  are  of  the  opinion  that  the  defendant's  right  to  have  the  place  of 
trial  changed  was  an  absolute  right,  and  that  his  motion  to  secure  that  right 
could  not  be  defeated  by  showing  that  the  convenience  of  witnesses  and  the 
ends  of  Justice  would  he  promoted  by  retaining  the  place  of  trial  In  St.  Law- 
rence county.  The  defendant,  in  such  a  case,  has  the  right  to  move  for  the 
change  solely  upon  the  ground  that  the  proper  county  for  the  trial  Is  not 
stated  in  the  complaint,  and  if  he  can  be  met  on  the  motion  by  affidavits  show- 
ing that  an  impartial  trial  cannot  be  had  in  the  county  to  which  he  demands 
the  change,  or  that  the  convenience  of  witnesses  and  the  ends  of  Justice  will 
be  promoted  by  refusing  the  change,  he  may  be  taken  by  surprise  and  cannot 
be  prepared  to  meet  such  affidavits.  Hence  the  orderly  and  regular  practice 
is  to  order  the  change  upon  defendant's  motion,  and  then,  if  the  plaintiff  de- 
sires a  change  to  any  other  county,  on  the  grounds  stated  in  the  last  two  8r>^c- 
ificntions  of  section  987,  he  must  malse  his  motion  upon  affidavits  which  the 


Digitized  by 


Google 


Sup.  Ct.)  BBHMtAN  V.  PIONISER-PEABL  BUTTON  CO.  61 

(181  N.T.S.) 

defendant  can  be  prepared  to  meet.    Authority  Is  given  in  that  section  not  to 
retain  a  place  of  trial,  but  to  change  tUe  place  of  trial." 

To  the  same  effect  are  Acker  v.  Leland,  96  N.»  Y.  383 ;  Mills  & 
Gibb  V.  Starin,  119  App.  Div,  336,  104  N.  Y.  Supp.  230;  Lageza  v. 
Chelsea  Fibre  Mills,  135  App.  Biv.  731.  119  N.  Y.  Supp.  906;  and 
Finch  School  v.  Finch,  144  App.  Div.  687,  129  N.  Y.  Supp.  1. 

But  in  1911  (chapter  763,  Laws  1911)  section  768,  Code  of  Civil 
Procedure,  was  amended  so  as  to  provide  that — 

"  *  ♦  *  The  party  rooking  a  motion  may,  In  the  notice  thereof,  specify 
one  or  more  kinds  of  relief  in  the  alternative  or  otherwise,  and  the  adverse 
party  must,  where  at  least  eight  days*  notice  of  the  motion  shall  be  given, 
at  least  one  day  prior  to  the  time  at  which  the  motion  is  noticed  to  be  heard, 
serve  upon  the  attorney  for  the  moving  partj'  copies  of  the  affidavits  and  pa- 
pers which  he  expects  to  read  In  opposition  to  the  motion ;  he  may,  at  least 
three  days  prior  to  the  time  at  which  the  motion  is  noticed  to  be  heard,  serve 
upon  the  attorney  for  the  moving  party  a^uotice,  with  or  without  affidavits  or 
other  papers  in  support  thereof,  specifying  any  kind  or  kinds  of  relief  In  the 
alternative  or  otherwise  to  which  he  claims  to  be  entitled  in  the  action  wheth- 
er the  relief  bo  asked  for  be  responsive  or  not  to  the  relief  asked  for  by  the 
moving  party.    •    ♦    ••' 

Plaintiff's  cross-motion  was  made  under  these  provisions  of  sec- 
tion 768,  and  it  was  properly  made. 

The  very  purpose  of  the  amendment  was  to  avoid  a  multiplicity  of 
motions  and  to  enable  the  court  to  dispose  on  a  single  hearing  of  all 
motions  relative  to  the  action.  See  Bald  v.  Kuhnert,  166  N.  Y.  Supp. 
84;  Buxbaum  v.  Paulsen,  95  Misc.  Rep.  717,  159  N.  Y.  Supp.  427. 
In  MacArthur  Brothers  v.  New  York  City,  101  Misc.  Rep.  591,  168 
N.  Y.  Supp.  407  (reversed  in  182  App.  Div.  640,  169  N.  Y.  Supp.  767), 
the  order  retaining  the  trial  in  Ulster  county  was  reversed,  but  on  the 
ground  that  no  answer  had  been  served  and  it  could  not  be  determined 
from  the  record  whether  the  convenience  of  witnesses  or  the  interests 
of  justice  required  that  the  place  of  trial  should  be  retained  in  Ulster 
county.  There  was  a  cross-motion  made  by  plaintiff  in  that  case,  and 
it  is  clear  that  the  procedure  was  recognized  as  correct,  and  the  order 
would  have  been  affirmed  had  plaintiff  furnished  sufficient  proof  of 
what  the  issues  were  and  where  the  convenience  of  the  material  and 
necessary  witnesses  required  the  trial  to  be  had. 

The  cases  decided  since  1911  relied  on  by  defendant  are  not  in  point. 
In  Upjohn  v.  First  Methodist  Episcopal  Church  Society,  156  App. 
Div.  147,  140  N.  Y.  Supp.  1104,  the  motion  to  change  the  place  of  trial 
was  originally  made  by  plaintiffs  because  neither  plaintiff  resided  in 
New  York  county,  .where  the  venue  was  laid,  but  one  of  them  did  re- 
side in  Queens  county,  to  which  plaintiffs  moved  to  change  the  place 
of  trial.  A  cross-motion  was  made  by  defendants  threfc  days  later  to 
transfer  the  trial  to  Cortland  county,  both  because  it  was  the  proper 
county  and  because  the  convenience  of  witnesses  required  the  trans- 
fer. This  court  held  that  the  defendants'  motion  should  have  been 
granted  on  both  grounds. 

Defendant  also  cites  General  Baking  Co.  v.  Daniell,  181  App.  Div. 
501,  170  N.  Y.  Supp.  365;  Roberts  v.  Roberts,  181  App.  Div.  886,  167 


Digitized  by 


Google 


62  181  NEW  YOBK   SUPPLEMENT  (Sup.  Q. 

N.  Y.  Supp.  1124;  and  Goldfeder  v.  Grecnberg,  189  App.  Div.  184, 
178  N.  Y.  Supp.  581.  These  were  all  motions  by  defendants  to  change 
the  place  of  trial  upon  the  ground  that  neither  party  resided  in  the  coun- 
ty where  the  venue  was  laid,  and  that  it  should  be  changed  therefore 
to  the  county  wherein  defendant  resided.  In  none  of  these  cases  did 
plaintiffs  mjike  a  cross-motion  under  section  768,  Code  of  Civil  Pro- 
cedure, Instead,  they  simply  presented  affidavits  in  opposition  to 
defendant's  motion,  tending  to  show  that  the  convenience  of  witnesses 
required  that  the  venue  be  retained  in  the  county  where  it  was  orig- 
inally laid.  They  could  not  defeat  defendant's  application  by  op- 
posing affidavits  alone.  Such  affidavits,  to  be  available  to  secure  a 
retention  of  the  original  place  of  trial,  must  be  offered  in  support  of 
a  cross-motion  to  that  end. 

In  the  present  case,  the  plaintiff  complied  with  the  requirements  of 
section  768  by  duly  making  a  cross-motion,  and  his  motion  was  prop- 
erly granted;  the  facts  shown  by  him  not  having  been  controverted 
by  defendant,  which  stood  upon  what  it  deemed  its  absolute  right  to 
have  its  original  motion  granted.  In  view  of  the  apparent  conflict  in 
some  of  the  decisions,  we  think  defendant  should  have  an  opportunity 
to  meet  the  issue  as  to  where  the  convenience  of  witnesses  can  best 
be  served  by  a  trial. 

The  order  appealed  from  will  be  affirmed,  with  $10  costs  and  dis- 
bursements ;  but  without  prejudice  to  an  application  by  defendant,  if 
it  so  desires,  to  reopen  the  question  of  which  county.  New  York  or 
Dutchess,  will  be  the  better  place  to  hold  the  trial  of  the  action,  in 
order  to  serve  the  convenience  of  the  witnesses.    All  concur. 


(190  App.  DlT.  866) 

HUDSON  COUNTY  CONSUMERS'  BREWING  CO.  v.  ODELIi  et  aL 

(Suprome  Court,  Appellate  Division,  First  Department.     March  5,  1920.) 

1.  Venue  ^=>66 — ^Defendants  not  entitued  to  oqanoe  of  venue,   whebb 

TnET  failed  to  BEaVE  DEMAND  FOR  CHANGE  WITH  ANSWBB  OB  BEFORE. 

In  an  action  against  a  sheriff  for  failure  to  perform  hi 3  duty  as  required 
by  law  In  not  causing  to  be  certified  a  warrant  of  attachment,  which  ac- 
tion was  begun  in  a  county  other  than  that  of  which  the  sheriff  was  an 
officer  and  wherein  the  cause  arose,  where  the  sheriff  failed  to  serve  upon 
plaintiff's  attorney  with  his  answer  or  before  seirice  of  answ^,  In  ac- 
cordance with  Code  Civ.  Proc.  §  986,  a  written  demand  for  change  of  trial 
to  the  proper  county,  defendant  is  not  entitled,  under  section  983,  to  have 
place  of  trial  changed  to  the  coimty  of  which  he  was  sheriff,  for  the  facta 
existed  before  Joinder  of  issue,  but,  though  there  was  no  such  demand,  the 
sheriff  might  procui'e  change  of  place  of  trial  under  section  987  for  con- 
venience of  witnesses,  etc. 

2.  A'ENUE  ^=»4J — Where  venue  not  laid  in  pbofeb  county,   uotion  to 

CHANGE  PLa6e  OF  TRIAL  NOT  GRANTED  AS  MATTEIB  OF  BIGHT. 

As  the  trial  court  under  Code  Civ.  Troc.  §  987,  may  direct  a  change  of 
place  of  trial  where  there  is  reason  to  believe  that  an  impartial  trial  can- 
not be  had  in  the  proper  county  or  where  the  convenience  of  witnesses, 
etc.,  will  be  promoted  by  the  change,  a  party  moving  for  a  change  of  venue 
to  the  proper  county  is  not  entitled  to  have  his  motion  granted  as  a  matter 

^=9For  other  cases  see  same  topic  A  KEY-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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of  Tigbt,  for  sudi  motkm  may  be  denied  wh^i  ends  of  Justice  would  be 
defeated  by  tbe  granting,  etc 

8.  Venue  ^s:»61 — Right  to  change  lost  by  y?ab  and  a  halt's  delay  in  db- 
icanding  same. 

Where  a  sheriff  who  was  sued  for  nonfeasance  in  a  county  other  than 
'that  of  which  he  was  an  officer  delayed  more  than  a  year  and  half  In 
seeking  diange  of  venue  to  the  county  In  which  the  cause  arose,  etc.,  his 
laches  was  sufficient  to  bar  relief,  even  though  failure  to  comply  with 
Code  Civ.  Proc.  §  966,  requiring  demand  to  be  made  with  or  before  answer 
was  not  f^tal. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Hudson  County  Consumers'  Brewing  Company 
against  Charles  J.  Odell  and  another.  From  an  order  granting  de- 
fendants* motion  to  change  the  place  of  trial  under  Code  Civ.  Proc.  § 
983,  plaintiff  appeals.    Order  reversed,  and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  BOWLING,  SMITH,  PAGE, 
and  PHILBIN,  ]]. 

Arthur  J.  Westermayr,  of  New  York  City,  for  appellant. 

George  H.  Furman,  of  Patchogue  (Herbert  Pels,  of  New  York  City, 
of  counsel;  Phelan  Beale,  of  New  York  City,  on  the  brief),  for  re- 
spondents. 

PHILBIN,  J.  The  action  is  brought  to  recover  damages  in  the 
sum  of  $977.97  for  failure  on  the  part  of  the  defendant  Odell,  while 
sheriff  of  the  cotmty  of  Suffolk,  to  perform  his  duty  as  required  by 
law  in  not  causing  to  be  certified  a  certain  warrant  of  attachment  de- 
livered to  him  for  service  as  sheriff  in  an  action  then  pending  in  the 
coimty  of  New  York.  By  reason  of  the  warrant  not  being  certified 
when  served  by  defendant,  it  was  ineffectual,  and  the  property  sought 
to  be  attached,  being  unsecured  by  the  attachment,  was  dissipated,  to 
plaintiff's  loss.  The  answer  sets  up  a  defense,  claiming  that  defendant 
served  the  papers  as  given  to  him  by  plaintiff's  attorney  and  under  the 
latter's  instructions. 

The  affidavit  of  the  defendant  upon  which  the  motion  was  granted 
bases  the  application  upon  section  983  of  the  Code  of  Civil  Procedure, 
which  provides  that  where  ihe  action  is  against  a  public  officer  it  must 
be  tried  in  the  county  where  the  cause  of  action,  or  some  part  thereof, 
arose.  The  affidavit  also  states  that  defendant's  witnesses  are  all  lo- 
cated in  Suffolk  county.  The  latter  ground  is  apparently  not  relied 
upon ;  but,  if  it  were,  the  affidavit  fails  to  show  facts  that  would  jus- 
tify the  making  of  the  order  for  that  reason.  Lyman  v.  Gramercy 
Club,  28  App.  Div.  30,  50  N.  Y.  Supp.  1004.  The  court,  however, 
granted  the  motion  under  said  section  983. 

[1,  2]  The  case  was  noticed  for  trial  for  the  June  term,  1918,  and 
appeared  on  the  day  calendar  for  trial  on  November  S,  1919.  At 
the  request  of  defendant's  counsel,  an  adjournment  for  two  weeks 
was  granted,  and  on  the  same  day  motion  papers  in  the  present  appli- 
cation for  a  change  of  venue  were  served.  No  demand,  as  provided 
for  in  section  986  of  the  Code  of  Civil  Procedure,  has  ever  been 
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served  by  defendant,  and  no  indication  that  defendant  desired  that  the 
place  of  trial  be  changed  was  given  by  him  prior  to  the  service  of  no- 
tice of  this  motion.  There  is  no  basis  for  respondent's  contention  that 
the  provisions  of  section  986  are  not  applicable  to  a  case  arising  under 
section  983,  and  therefore  that  he  is  entitled  to  the  relief  sought  as  a 
matter  of  right,  and  that  a  previous  demand  is  not  necessary. 

Notwithstanding  that  the  proper  coimty  for  the  trial  of  this  action 
is  Suffolk  county  (Code  Civ.  Proc.  §  983),  it  may  be  tried  in  New  York 
county,  the  county  designated  in  the  complaint  as  the  place  of  trial 
(Id.,  §985). 

If  the  defendant  desired  that  the.  action  be  tried  in  the  proper  coun- 
ty, he  should  have  served  upon  the  plaintiff's  attorney  with  his  answer, 
or  before  service  of  the  answer,  a  written  demand  accordingly  (Id.,  § 
986). 

Section  987  of  the  Code  of  Civil  Procedure  provides  that  the  court 
may  change  the  place  of  trial  in  either  of  the  following  cases : 

*'(1)  Where  the  county  designated  for  that  purpose  in  the  complaint  la  not 
the  proper  county.  (2)  Where  there  is  reason  to  believe  that  an  impartial  trial 
cannot  be  had  in  the  inroper  county.  (3)  Where  the  convenience  of  witnesses 
and  the  ends  of  Justice  wiU  be  promoted  by  the  change.'* 

It  will  be  seen  that,  even  where  the  venue  is  laid  in  the  proper  coun- 
ty, the  court  may  in  its  discretion  designate  some  other  county.  It  is 
not  correct,  therefore,  to  say  that  an  application  under  section  983 
must  be  granted  as  an  absolute  right.  The  court,  pursuant  to  section 
987,  may  refuse  to  allow  a  trial  to  take  place  in  what  would  otherwise 
be  the  proper  county  if  the  plaintiff  duly  makes  a  cross-motion  (sec- 
tion 768),  and  it  has  reason  to  believe  an  impartial  trial  cannot  be  had 
therein  or  that  the  convenience  of  witnesses  or  the  ends  of  justice 
would  be  promoted  by  the  denial  of  the  motion.  Behrman  v.  Pioneer 
Pearl  Button  Co.  (opinion  bv  Mr.  Justice  Dowling,  handed  down  here- 
with) 181  N.  Y.  Supp.  59,  190  App.  Div.  843.  If  the  words  "proper 
county"  mean  anything  in  section  986,  they  mean  those  counties  re- 
ferred to  in  sections  982,  983,  and  984  as  the  place  of  trial. 

It  may  be  that  conditions  will  develop  after  joinder  of  issue  that 
call  for  the  relief  contemplated  in  subdivisions  2  and  3  of  section  987, 
and  in  such  event  the  court  in  its  discretion  could  grant  the  application, 
even  though  no  demand  had  been  made.  But  where  the  facts  exist 
before  joinder  of  issue,  the  provisions  of  section  986  must  be  follow- 
ed before  a  motion  can  be  granted.  Hoffman  v.  Hoffman,  153  App. 
Div.  191,  138  N.  Y.  Supp.  356;  Larkin  v.  Watson  Wagon  Co.,  68 
App.  Div.  86,  74  N.  Y.  Supp.  73. 

The  motion  in  the  Hoffman  Case  was  based  upon  sections  984,  985, 
and  986.  As  a  ground  for  the  application,  it  was  alleged  that  the 
plaintiff  resided  in  the  county  of  Kings,  to  which  county  it  was  sought 
to  have  the  trial  transferred.  The  court  found  that  the  proof  was  in- 
sufficient, and  that,  apart  from  that,  defendant  not  having  been  served 
with  a  written  demand  as  required  by  section  986,  the  motion  should 
be  denied.  The  court  said  that  such  a  demand  was  a  necessary  pre- 
requisite to  an  application  of  such  a  character,  which  differed  from 
motions  under  sections  982  and  983,  wherein  the  place  of  trial  wa3 
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fixed  by  law,  and  section  98?,  wherein  the  court  is  authorized  in  its 
discretion  to  change  the  place  of  trial.  The  inference  is,  if  a  motion 
under  sections  9^  and  983  is  made  under  section  987,  a  demand 
must  bo  made.  The  motion  in  the  case  at  bar  being  based  upon  sec- 
tion 987,  subdiv.  1,  as  well  as  under  section  983,  section  986  must  be 
Keld  to  apply.  In  Larkin  v.  Watson  Wagon  Co.,  supra,  the  ground 
alleged  was  the  convenience  of  witnesses  and  it  was  addressed  to  the 
discretion  of  the  court  under  subdivision  3  of  section  987.  It  was  held 
that  a  previous  demand  was  not  necessary.  The  court  said  that  a 
demand  was  only  necessary  when  the  defendant  demands  that  the 
place  of  trial  be  changed  as  a  matter  of  right,  and  not  as  a  matter  of 
discretion:  The  demand  in  the  case  at  bar  is  one  of  right  under  sub- 
division 1  of  section  987.  , 

It  was  held  in  Lamson  v.  Hart,  53  Hun,  629,  opinion  by  Daniels,  J., 
reported  in  5  N.  Y.  Supp.  889,  that  the  right  given  under  section  983 
was  qualified  by  the  obligation  of  the  sheriff  to  comply  with  the  suc- 
ceeding sections  of  the  Code  providing  for  the  service  of  the  demand 
and  the  making  of  the  motion.  In  McConihe  v.  Palmer,  76  Hun,  116, 
27  N,  Y.  Supp.  832,  while  the  court  held  that  the  requirements  of 
section  986  were  directory  and  not  mandatory,  the  construction  of 
the  section  was  not  immediately  involved,  since  the  plaintiff  had 
waived  compliance  therewith  and  consented  that  the  motion  be  heard 
on  the  merits.  It  further  appears  in  that  case  that  the  order  changing 
the  place  of  trial  was  based  upon  the  ground  of  convenience  of  wit* 
nesses,  the  court  saying  that  upon  that  aspect  of  the  motion  the  deci- 
sion of  the  lower  court  must  be  sustained. 

In  Phillips  V.  Tietjen,  108  App.  Div.  9,  95  N.  Y.  Supp.  469,  it  was 
held  that  the  provisions  of  section  987  are  not  absolute  in  the  sense 
of  conferring  the  power  irrespective  of  the  desires  of  the  parties,  but 
are  to  be  read  in  connection  with  the  preceding  sections. 

[8]  Even  if  we  were  able  to  take  the  view  that  the  failure  to  com- 
ply with  section  986  were  not  fatal  to  defendant's  motion,  and  that 
the  court  could,  notwithstanding,  in  the  exercise  of  its  discretion, 
grant  the  motion,  we  would  still  feel  called  upon  to  deny  it  because 
of  the  laches  shown  by  defendant  in  delaying  Jiis  application  for  near- 
ly a  year  and  a  half.    McConihe  v.  Palmer,  supra. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  denied,  with  $10  costs.    All  concur. 
181  N.Y.S.— 5 
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SMILEY  y.  FRANEEL  et  aL 
(City  Court  of  New  York,  Special  Term.    March  5,  1920.) 

L  PLEilDINO  ^=>192(2),  813 — 'Box  of  PABTICULABS  liAT  BE  DEMANDED,   WHSBB 
IDENTITY  or  COBPOBATION  IS  UNCERTAIN ;    NOT  GBOUND  OF  DEMUBBEB. 

Where  a  complaint  alleged  that,  In  consideration  of  the  purchase  bj 
plaintiff  of  certain  shares  of  the  P.  Oil  Co.  and  of  his  agreement  to  induce 
two  others  to  purchase  an  equal  amount  of  stods,  defendants  agreed  to 
purchase  the  stock  so  bought  and  to  hold  plaintiff  harmless  on  his  agree- 
ment with  the  others,  and  tliat  plaintiff  purchased  the  agreed  number  of 
shares  of  the  P.  Oil  Co.  of  Calgary,  Canada,  and  induced  the  other  persons 
to  make  similar  purchases,  but  that  defendants  refused  to  accept  the  stodc 
when  tendered,  which  complaint  was  defective  in  failing  to  all(5ge  that  the 
P.  Oil  Co.  and  the  P.  Oil  Co.  of  Calgary,  Canada,  were  the  samb  corpora- 
tion,  defendants'  remedy  was  to  demand  a  bill  of  particulars^  and  not  de- 
murrer. 

1^  Disco VEBT  ^=s)S7 — Examination  befobe  tbial  may  be  had  whebe  identi- 
ty OF  cobpoeation  refebbed  to  is  uncebtain. 

Where  a  complaint  alleged  that,  in  consideration  of  the  purchase  by 
plaintiff  of  certain  shares  of  the  P.  Oil  Co.  and  of  his  agreement  to  In- 
duce two  others  to  purchase  equal  amounts  of  the  stock,  defendants  agreed 
to  purchase  the  stock  so  bought  and  to  hold  plaintiff  harmless  on  his 
agreement  with  the  others,  and  that  plaintiff  purchased  the  agreed  num- 
ber of  shares  of  the  P.  Oil  Co.  of  Calgary,  Canada,  and  induced  the  other 
persons  to  make  similar  purchases,  but  that  defendants  refused  to  acc^t 
the  stock  when  tendered,  and  the  complaint  was  defective  in  failing  to 
allege  that  the  P.  Oil  Co.  and  the  P.  Oil  Co.  of  Calgary,  Canada,  were 
the  same  corporation,  defendants  could  apply  for  an  order  for  the  exam- 
ination of  plaintiff  before  trial. 

8.  Money  beceived  ^=»17(1) — Elements  of  cause  of  action  stated. 

In  an  action  for  money  had  and  received,  it  is  necessary  to  allege  and 
prove  that  the  money  alleged  to  have  been  received  was  the  property  of 
the  plaintiff,  and  that  defendants  promised  to  return  the  same,  or  that 
it  was  received  for  plaintiff's  use. 

4,  Pleading  ^=»193(5) — ^Demubbeb  pbopsb  whkbb  facts  alleged  abb  inbuf- 

FIGDENT. 

Where  the  facts  alleged  are  insufficient  to  state  a  cause  of  action,  the 
proper  remedy  is  by  demurrer. 

Action  by  John  B.  Sn^iley  against  Frank  Frankel  and  another.    On 
demurrer  to  two  causes  of  action  stated  in  the  complaint.    Defendants' . 
motion  for  judgment  on  the  pleadings  as  to  the  first  cause  of  action 
denied,  with  leave  to  answer.    Motion  with  respect  to  second  cause 
of  action  granted,  with  leave  to  plaintiff  to  amend. 

Bouvier  &  Beale,  of  New  York  City  (Herbert  Pels,  of  New  York 
City,  of  counsel),  for  the  motion. 
Alex.  B.  Greenberg,  of  New  York  City,  opposed 

PINELITE,  J.  Defendant  demurs  to  both  causes  of  action  in  the 
complaint  upon  the  ground  that  they  fail  to  allege  facts  sufficient  to 
constitute  a  cause  of  action. 

It  appears  from  the  first  cause  of  action  that  in  pursuance  of  an 
agreement  in  writing  dated  June  12,  1914,  in  consideration  of  the  pur- 
chase by  plaintiff  of  10,500  shares  of  the  Pure  Oil  Company  for  the 

^S9For  oUier  cm6S  aee  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 


Digitized  by 


Google 


City  Ct)  SMIIiBY  V,  PBANKBL  67 

(181  N.T.8.) 

sum  of  $500,  and  in  consideration  of  the  agreement  by  the  plaintiff 
to  induce  Arnold  Sears  and  H.  W.  Lines  to  each  purchase  10,500  shares 
.  of  stock  in  the  said  Pure  Oil  Company,  and  each  to  pay  therefor  the 
sum  of  $500,  and  for  and  in  consideration  of  the  agreement  and  un- 
dertaking by  the  plaintiflF  with  said  Arnold  Sears  and  H,  W.  Lines 
truly  purchased  from  each  of  them  500  shares  of  the  capital  stock  of 
said  Pure  Oil  Company  at  $1  each,  the  defendants  agreed  to, pur- 
chase from  the  plaintiff  500  shares  of  the  capital  stock  of  the  Pure  Oil 
Company  at  the  price  of  $1  a  share  within  60  days  from  the  date  of 
said  agreement,  and  to  pay  or  cause  to  be  paid  to  said  Sears  and  Lines 
the  further  sum  of  $1  per  share  for  500  shares  each  of  the  capital 
^  stock  of  said  Pure  Oil  Company,  and  to  hold  the  plaintiff  harmless 
from  loss  or  damage  upon  the  agreement  which  he  had  made  as  above 
set  forth  with  said  Sears  and  Lines.  Thereafter,  and  on  or  about  June 
12,  1914,  the  plaintiff,  at  the  request  of  the  defendants,  purchased  10,- 
500  shares  of  a  corporation  known  as  Pure  Oil  Company  of  Calgary, 
Canada,  from  said  corporation  for  the  sum  of  $500,  and  at  the  in- 
stance and  request  of  the  defendants  plaintiff  procured  two  other  per- 
sons, by  name  Arnold  Sears  and  H.  W.  Lines,  to  each  purchase  10,500 
shares  of  stock  in  the  aforesaid  Pure  Oil  Company  from  said  corpo- 
ration and  to  pay  therefor  the  sum  of  $500  each. 

It  is  further  pleaded,  on  information  and  belief,  that  defendants 
were  officers  and  stockholders  of  such  corporation  known  as  the  Pure 
Oil  Company  and  financially  interested  tfierein,  and  that  thereafter 
and  within  60  days  from  June  12,  1914,  500  shares  of  stock,  the  prop- 
erty of  the  plaintiff,  was  duly  tendered  by  the  plaintiff  to  the  defend- 
ants, and  500  shares  of  said  stock,  the  property  of  said  Arnold  Sears, 
and  500  shares  of  said  stock,  the  property  of  said  H.  W.  Lines,  were 
duly  tendered  and  offered  to  defendants  by  the  plaintiff,  and  demand 
was  duly  made  by  the  plaintiff  upon  said  defendants  for  the  payment 
of  $1,500  in  accordance  with  the  terms  of  the  agreement  above  set 
forth;  that  the  defendants  refused  to  accept  said  stock  and  to  pay 
therefor  as  agreed:  that  by  the  refusal  of  defendants  to  accept  said 
stock  and  to  pay  said  money  plaintiff  was  obliged  to  and  did  pay  to 
said  Sears  and  Lines  the  sum  of  $500  each  upon  his  obligation  to  do  so. 

In  pleading  the  second  cause  of  action  plaintiff  repeats  and  realleges 
the  allegations  contained  in  the  first  cause  of  action,  and  alleges  fur- 
ther, that  the  defendants  have  had  and  received  the  sum  of  $1,500  in 
money  of  the  plaintiff  to  their  own  use  and  benefit,  and  that  demand 
was  made  of  the  defendants  for  the  repayment  of  said  sum  which 
was  refused. 

[1]  The  first  cause  of  action  must  be  presumed  to  arise  out  of  the 
same  subject-matter  as  the  second  cause  of  action;  but  its  vice  is  that 
plaintiff  fails  to  allege  that  the  Pure  Oil  Company  is  the  same  as  the 
Pure  Oil  Company  of  Calgary,  Canada,  as  in  said  cause  of  action  de- 
scribed. The  defendants'  remedy  in  reference  to  the  first  cause  of 
action  is  to  demand  a  bill  of  particulars.  Wenk  v.  City  of  N.  Y.,  171 
N.  Y,  607,  64  N.  E.  509;  MiUiken  v.  Western  Union  Tel.  Co.,  110 
N.  Y.  404,  18  N.  E.  251,  1  L.  R.  A.  281 ;  Crotty  v.  Erie  R.  R.,  149 
App.  Div,  262,  133  N.  Y.  Supp.  696.    Or  they  may  apply  for  an  order 
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for  the  examination  of  the  plaintiff  before  trial,  as  this  is  one  of  the 
cases  that  entitles  plaintiif  for  such  an  order  before  service  of  the 
answer. 

[2,  3]  As  appears  from  the  second  cause  of  action,  it  is  for  money 
had  and  received,  presumably  such  money  is  the  amount  agreed  upon 
for  the  purchase  of  the  alleged  stock  by  the  defendants,  being  the 
stock  alleged  in  the  first  cause  of  action,  and  plaintiff  has  reiterated  in 
said  second  cause  of  action  the  allegations  in  the  first  cause  of  action. 
Still  the  pleading  would  be  insuflScient  in  law,  for  in  an  action  for 
money  had  and  received  it  is  necessary  to  allege  and  prove  that  the 
money  alleged  to  have  been  received  was  the  property  of  the  plaintiff 
and  that  the  defendants  promised  to  return  the  same  or  that  it  was  re- 
ceived for  plaintiff's  use.  Sharp  v.  Rose,  20  N.  Y.  Supp.  826,^  affirmed 
in  139  N.  Y.  652.  35  N.  E.  207:  Fiss  v.  Van  Schatck,  63  App.  Div.  300, 
71  N.  Y.  Supp.  588;  Hofferberth  v.  Duckett,  175  App.  I>iv.  480,  162 
N.  Y.  Supp.  167. 

[4]  As  the  facts  alleged  in  the  second  cause  of  action  are  insuffi- 
cient, the  remedy  pursued  by  the  defendant  in  demurring  thereto  is 
the  correct  one. 

Defendants'  motion  for  judgment  on  the  pleadings,  with  relation  to 
the  first  cause  of  action,  is  denied,  with  leave  to  the  defendants  to 
answer  said  first  cause  of  action  within  six  days  after  service  of  a 
copy  of  the  order  to  be  entered  herein,  with  notice  of  entry  thereof, 
upon  payment  of  $10  costs;  and  defendants'  motion  with  respect  to 
the  second  cause  of  action  is  granted,  with  leave  to  the  pjaintiff  to 
amend  his  complaint  with  relation  thereto  within  six  days  after  serv- 
ice of  a  copy  of  the  order  to  be  entered  hereon,  with  notice  of  entry 
thereof,  upon  payment  of  $10  costs. 

Settle  order  on  notice. 

1  Beported  in  fall  in  the  New  York  Supplement ;  reported  as  a  memorandum 
decision  without  opinion  in  66  Hun,  627. 
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O'BRIEN  V.  FOSTER. 
(Monroe  County  Court    March  22,  1920.) 

1.  Courts  ^=s>189(4) — City  Court  summons  a  nulutt,  when  blank  space 

tor  plaintipp's  name  not  filled  in. 

Under  Code  Civ.  Proc.  §  3135,  requiring  mandates  of  Justices  of  the 
peace  to  be  entirely  filled  up,  so  as  to  have  no  blank  in  the  date  or  other- 
wise, and  providing  that  a  mandate  Issued  and  delivered  for  execution 
contrary  thereto  Is  void,  a  summons  of  the  City  Court  of  Rochester  was  a 
nullity,  where  the  blank  space  for  plalntiflTs  name  was  not  filled  in. 

2,  Courts  ^=»189(4) — Provision  of  Code  as  to  blanks  in  process  not  re- 

'       PEALED  AS  to  CiTY  CoUBT  OF  ROCHESFER. 

Laws  1918,  c.  495,  J  512,  subd.  (c),  authorizing  the  City  Court  of  Roches- 
ter to  amend,  correct,  or  modify  any  process  or  mandate,  does  not  au- 
thorize it  to  amend  or  correct  a  null  or  void  process;  and  hence  Code 
Civ.  Proc.  §  3135,  prohibiting  blanks  in  mandates,  is  not  inconsistent  there- 
with, or  repealed  by  that  act,  especially  in  view  of  section  3226,  as  amend- 
ed by  Laws  1918,  c.  493>  enumerating  the  provisions  of  the  Code  appli- 
cable to  such  court 

Appeal  from  City  Court  of  Rochester. 

Action  by  Lawrence  M.  O'Brien  against  Lubin  C.  Foster.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  On  application  to  set  aside 
execution.     Motion  granted,  and  sheriff  directed  to  release  levies. 

Leo  J.  Rice,  of  Rochester,  for  appellant. 
H.  H.  Cohen,  of  Rochester,  for  respondent. 

GILLETTE,  Special  Judge.  This  is  an  application  to  set  aside  an 
execution  issued  in  favor  of  the  plaintiff  respondent,  Lawrence  M. 
O'Brien,  March  10,  1920,  and  against  Lubin  C.  Foster,  defendant  ap- 
pellant, upon  a  judgment  by  default  entered  in  the  City  Court  of  the 
City  of  Rochester,  Civil  Branch,  a  transcript  thereof  being  duly  dock- 
eted in  the  Monroe  county  clerk's  office,  on  the  ground  that  the  plain- 
tiff's name  is  omitted  from  the  face  of  the  summons  in  this  action, 
and  that  the  affidavit  of  service  of  said  summons  fails  to  state  that 
the  person  who  made  the  service  was  over  the  age  of  21  years.  And 
rpon  argument  the  plaintiff's  counsel  moved  that  he  be  permitted  to 
amend  the  summons  in  such  a  manner  as  to  correct  these  omissions. 

[1]  Section  3135  of  the  Code  of  Civil  Procedure  provides  as  fol- 
lows: 

"A  mandate,  issued  by  a  justice  of  the  peace,  must  be  signed  by  him,  and 
may  be  without  seal.  It  must  be  entirely  filled  up  at  the  time  when  it  Is  de- 
livered to  an  officer  to  be  executed,  so  as  to  have  no  blank,  either  in  the 
date  thereof  or  otherwise;  except  that  there  may  be  a  blank  in  a  subpoena 
for  the  name  of  any  or  all  of  the  witnesses.  A  mandate,  issued  and  delivered 
to  an  officer  to  be  executed,  contrary  to  this  section,  Is  void." 

Process  should  be  complete  when  issued  and  delivered  for  service; 
this  process  was  not  entirely  filled  up,  as  there  was  a  blank  in  space 
for  plaintiff's  name,  and  the  plaintiff's  name  did  not  appear  on  the 
face  of  the  summons,  so  that  it  was  not  "entirely  filled  up;'*  therefore 
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the  summons  was,  as  declared  in  said  section,  "void,"  and  the  trial 
judge  was  without  jurisdiction  to  render  the  judgment. 

Compliance  with  the  commands  of  a  mandatory  statute  is  a  condi- 
dition  precedent  to  the  validity  of  an  act  or  determination  under  it 
The  mode  or  way  in  which  the  act  shall  be  done  or  the  determination 
reached,  prescribed  by  it,  must  be  strictly  pursued;  otherwise  the  act 
or  determination  will  be  void. 

**The  word  'must,'  as  used  in  the  section  under  consideration,  was  necessarily 
malidatory  and  imperative,  and  intended  to  be  made  so  by  the  Legislature, 
because  the  section  closes  with  the  declaration  that  a  failure  to  observe  the 
command  renders  the  process  'void.'  The  summons  being  void,  it  was  as 
though  no  case  was  before  the  justice.  He  could  not  take  cognizance  of  the 
subject-matter  of  the  action.  Certainly  not  in  the  absence  of  the  defendant 
If  It  should  be  claimed  that  there  could  be  a  waiver  of  these  defects  by  ap- 
.^earance  and  an  amendment,  such  a  situation  is  not  before  the  court  upon 
this  application,  and  I  will  therefore  not  pass  upon  this  question." 

The  defects  in  the  summons  in  this  case  did  not  constitute  a  mere 
irregularity,  but  a  nullity.  The  defendant  had  a  right  to  treat  the 
summons  as  void,  because  of  the  express  declaration  in  the  statute 
that  a  mandate  issued  by  a  justice  with  a  blank  therein  is  void.  See 
Title,  Guarantee  &  Trust  Co.  v.  Johnson,  95  Misc.  Rep.  101,  160  N. 
Y.  Supp.  189.  The  cases  where  defects  of  this  kind  have  been  per- 
mitted to  be  amended  are  where  the  defendant  has  appeared  in  the 
action  and  the  court  has  acquired  jurisdiction. 

[2]  Upon  a  reargument  of  the  application,  duly  granted,  the  plain- 
tiff's counsel  contends  that  section  3135  of  the  Code  is  inconsistent 
with  subdivision  (c),  section  512,  of  the  City  Court  Act,  being  chapter 
495  of  the  Laws  of  1918,  in  that  this  act  gives  the  City  Court  power 
to  vacate,  set  aside,  amend,  correct,  or  modify  any  process,  mandate, 
judgment,  order,  etc.,  in  furtherance  of  justice,  for  any  error  in  form 
or  substance,  etc.,  because  this  City  Court  Act  was  passed  in  1918, 
subsequent  to  the  passage  of  section  3135  of  the  Code,  and  subsequent 
to  the  decision  of  the  case  above  cited,  upon  which  this  decision  is 
based,  and  for  the  reason  that  the  City  Court  Act  expressly  repeals 
any  act  and  parts  of  acts  inconsistent  therewith,  so  far  as  they  affect 
the  city  of  Rochester;  that  therefore  section  3135  of  the  Code  is 
repealed,  in  so  far  as  it  applies  to  the  City  Court  of  Rochester.  Sec- 
tion 3226  of  the  Code  of  Civil  Procedure  was  amended  by  chapter 
493  of  the  Laws  of  1918  at  the  same  session  of  the  Legislature  at 
which  the  City  Court  Act  was  passed,  which  section  seeks  to  enumer- 
ate the  provisions  of  chapter  19  of  the  Code  that  are  applicable  to 
the  City  Court  of  Rochester,  and  it  does  not  exclude  section  3135, 
which  is  a  part  of  chapter  19,  but  does  exclude  section  3063,  article 
3,  of  title  8,  and  titles  10  and  11.  So,  if  the  Legislature  had  intended 
to  exclude  section  3135,  it  would  have  been  natural  for  it  to  do  so  in 
express  words  at  the  time  this  section  was  last  amended. 

I  do  not  think  that  subdivision  (c)  of  section  512  of  the  City  Court 
Act  was  intended  to  give  the  court  power  to  amend  or  correct  a  null 
or  void  process,  unless  there  was  an  appearance  of  the  defendant  to 
confer  jurisdiction  on  the  court,  and  therefore  section  3135,  which  was 
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designed  to  define  the  general  requisites  of  mandates,  cannot  be  said 
to  be  inconsistent  therewith  and  repealed  thereby. 

The  motion  to  set  aside  and  vacate  the  execution  issued  herein  March 
10,  1920,  is  granted,  with  $10  costs,  and  the  sheriff  of  the  county  of 
Monroe  is  ordered  and  directed  to  release  any  and  all  levies  that  he 
has  made  pursuant  thereto. 


(110  Misc.  Rep.  108) 

GRABBR  et  al.  v.  RUBIN  et  al. 

(Municipal  Court  of  City  of  New  York,  Borough  of  Manhattan,  Eighth  District 

January,  1920.) 

1.  BAIUISIVT  ^S»1 — Ck>NTBACT0B  BECXIVINO  KATERIAI<  FOB  MANT7FA0TUBE   18   A 

BAILES. 

Where  plaintiff  contractor  received  dress  material  from  defendant 
Jobber,  to  be  made  into  dresses,  and  was  charged  the  price  of  the  material, 
and  after  It  was  manufactured  into  dresses  was  to  charge  a  stipulated 
price  for  his  woris  and  for  any  material  furnished  by  him,  and  to  re- 
charge the  cost  of  material  received,  the  transaction  was  a  bailment  for 
manufacture. 

2.  Bailment  <^=»32 — Bailee  of  goods  fob  mantjfactueb  entitled  to  fabtial 

BECOVEBY,  though  POBTION  OF  GOODS  WERE  DE8TBOTED. 

Where  plaintiff,  as  contractor,  received  material  from  defendant  jobber, 
to  be  made  into  dresses,  and  was  charged  the  price  of  such  material,  and 
after  manufacture  was  to  charge  a  stipulated  price  therefor  and  for  any 
material  furnished  by  him,  and  to  recharge  the  material,  and  without 
Jobber's  consent  sent  Jackets  or  waists  of  the  dresses  to  an  Independent 
contractor  for  embroidery,  in  whose  possession  they  were  destroyed  by 
Are  without  fault  of  the  contractor  or  embroiderer,  the  contractor  might 
recover  the  cost  of  material  charged  to  him,  and  for  making  up  the 
inner  parts  of  the  dresses,  which  were  to  be  combined  with  the  embroi- 
dered parts. 

Action  upon  a  contract  by  Jacob  Graber  and  Israel  Sternberg,  doing 
business  as  the  Perfect  Dress  Company,  against  Morris  Rubin  and 
Leo  Rubin,  doing  business  as  the  Casino  Dress  Company.  Judgment 
for  plaintiffs. 

Reuben  Dorf man,  of  New  York  City,  for  plaintiffs. 
Samuel  I.  Goldberg,  of  New  Yoric  City,  for  defendants. 

NOONAN,  J.  The  plaintiffs  are  what  are  known  as  contractors, 
and  received  material  from  the  defendants,  who  are  jobbers,  to  be 
made  up  into  18  dresses.  According  to  the  contract  between  the  par- 
ties,' the  price  of  the  material  was  charged  to  the  plaintiffs,  who  after 
the  material  was  manufactured  into  dresses  were  to  charge  a  stipulated 
price  for  each  manufactured  dress,  which  included  the  recharging  of 
the  cost  of  the  material,  plus  the  cost  of  labor,  and  the  cost  of  what- 
ever material  was  furnished  by  the  plaintiffs  in  the  making  of  the 
dress.  The  plaintiffs,  with  the  knowledge  and  consent  of  the  defend- 
ants, sent  the  jackets  or  waists  of  these  18  dresses  to  an  embroiderer 
for  the  purpose  of  being  embroidered.  This  embroiderer  was  an  inde- 
pendent contractor.  The  inner  parts  of  the  dresses  were  made  up  by 
the  plaintiffs,  who  were  to  combine  such  parts  with  the  embroidered 

^aoFor  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  ^odexed 
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waists  and  send  the  complete  dresses  to  the  defendants.  While  the 
jackets  or  waists  of  these  18  dresses  were  in  the  custody  of  the  em- 
broiderer, they  were  destroyed  by  a  fire,  without  any  fauh  or  negli- 
gence on  the  part  of  the  plaintiffs  or  the  embroiderer.  The  plaintiffs 
are  seeking  to  recover  the  cost  of  the  material  of  the  18  dresses  with 
which  they  were  charged,  and  in  addition  the  cost  of  .the  labor  per- 
formed on  the  inner  parts  of  the  dresses  and  the  material  furnished ; 
no  charge  being  made  for  the  labor  performed  by  the  plaintiffs  and 
the  embroiderer  on  the  destroyed  jackets  or  waists. 

[  1  ]  The  transaction  between  the  parties  constituted  a  bailment ;  the 
plaintiffs  being  the  bailees  of  the  material  for  the  purpose  of  manu- 
facture. That  this  was  the  relationship  between  the  parties  was  ad- 
mitted on  the  trial.  It  is  also  well  established  by  the  authorities. 
Salant  v.  Pennsylvania  Railroad  Co.,  188  App.  Div.  851,  177  N.  Y. 
Supp.  475;  Sattler  v.  Hallock,  160  N.  Y.  291,  54  N.  E.  667,  46  L. 
R.  A.  679,  73  Am.  St.  Rep.  686;  Mack  v.  Snell,  140  N.  Y.  193,  35 
N.  E.  493,  37  Am.  St.  Rep.  534;  Stewart  v.  Stone,  127  N.  Y.  500, 
28  N.  E.  595,  14  L.  R.  A.  215 ;  Foster  v.  Pettibone,  7  N.  Y.  433,  57 
Am.  Dec.  530;  Mallory  v.  Willis,  4  N.  Y.  76;  Pierce  v.  Schenck,  3 
Hill,  28;  Ginsberg  v.  Kugler  (Sup.)  174  N.  Y.  Supp.  143. 

[2]  In  my  opinion  the  plaintiffs  at  least  are  entitled  to  recover  the 
cost  of  the  materials  with  which  they  were  charged.  The  destruction 
by  fire  of  the  jackets  or  waists  was  not  shown  to  have  been  caused  by 
any  negligence  of  the  plaintiffs  or  the  embroiderer.  Under  such  cir- 
cumstances the  plaintiffs  cannot  be  held  responsible.  Stewart  v. 
Stone,  127  N.  Y.  500,  28  N.  E.  595,  14  L.  R.  A.  215 ;  Cramer  v.  Klein, 
127  App.  Div.  146,  111  N.  Y.  Supp.  469;  Parlato  v.  Thomas  (Sup.) 
123  N.  Y.  Supp.  373;  Goldstein  v.  Blumherg  (Sup.)  130  N.  Y.  Supp. 
163.  The  plaintiffs  having  been  charged  with  the  cost  of  the  materi- 
als, which  has  been  estimated  to  be  the  sum  of  $120.59,  have  the  right 
to  charge  that  sum  hack  and  recover  it  from  the  defendants.  I  am 
also  of  the  opinion  that  the  plaintiff's  are  entitled  to  recover  the  cost 
of  labor,  amounting  to  $36,  performed  on  the  inner  parts  of  the  dresses, 
the  material  of  which  was  in  their  custody,  and  which  were  awaiting 
the  embroidered  jackets  or  waists  to  make  up  the  completed  dresses. 
These  inner  parts  were  not  destroyed,  but  were  ready  to  be  delivered 
to  the  defendants,  who  refused  to  accept  them  because  of  the  failure 
to  deliver  the  finished  dresses,  which,  of  course,  was  rendered  im- 
possible by  the  destruction  of  the  jackets  or  waists. 

The  plaintiffs'  position  is  fortified  by  the  evidence  that  they  request- 
ed the  defendants  to  furnish  additional  material  to  take  the  place  of 
that  destroyed,  so  that  the  waists  might  be  made  up,  and  that  the  de- 
fendants failed  to  furnish  it. 

The  case  of  Stem  v.  Rosenthal,  56  Misc.  Rep.  643,  107  N.  Y.  Supp. 
772,  relied  upon  hy  the  defendants  is  not  analogous.  In  that  case  the 
contract  between  the  parties  provided  that  the  plaintiff  was  not  to  be 
paid  for  the  labor  performed  until  the  completed  garment  was  delivered, 
which  was  rendered  impossible  on  account  of  destruction  by  fire.  In 
the  case  at  bar  the  contract  did  not  call  for  the  finished  garment  as 
a  condition  precedent  to  payment  for  services  performed.     If  that  be 
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SO,  the  plaintiffs  are  entitled  to  recover  for  the  work  performed.  Weiss 
V.  Rothblatt  (Sup.)  161  N.  Y.  Supp.  69;  Kafka  v,  Levensohn,  18  Misc. 
Rep.  202,  41  N.  Y.  Supp.  368. 

Furthermore,  there  is  another  point  of  difference  in  the  case  at  bar 
which  springs  from  the  fact  that  the  work  for  which  the  plaintiffs  are 
asking  compensation  was  performed  on  the  inner  parts  of  the  dresses, 
which  were  not  destroyed  by  fire,  and  which  the  plaintiffs  stood  ready 
to  deliver,  or  to  make  up  the  completed  dresses  on  the  delivery  of  the 
other  material.  Other  cases  somewhat  similar  irl  principle  are  Hayes 
V.  Gross,  9  App.  Div.  12,  40  N.  Y.  Supp.  1098,  affirmed  162  N.  Y. 
610,  57  N.  E.  1112;  Whelan  v.  Ansonia  Clock  Co.,  97  N.  Y.  293; 
Niblo  v.  Binsse,  3  Abb.  Dec.  375. 

My  conclusion  is  that  the  plaintiffs  are  entitled  to  recover  the  amount 
in  dispute  of  $197.10,  which  includes  some  other  admitted  items  in 
addition  to  the  cost  of  material  of  $120.59,  plus  $36  for  labpr  on  these 
18  dresses.    Judgment  accordingly  for  the  plaintiffs. 

Judgment  for  plaintiffs. 


(110  Misc.  Bep.  569) 

In  re  BARNES'  ESTATE. 

(Surrogate's  Court,  Kings  County.    Febmary  25, 1020.) 

1.  CONVEBSION   ^=»16(3) — ^No  EQUITABLE   CONVERSION   OF  BEALTT   UNLESS   SALE 

AUTHOBIZED  AT  DISCRETION  IS  NEOESSABT. 

Wbere  power  glyen  to  executor  to  sell  land  is  purely  discretionary 
and  tlie  personal  estate  of  tbe  testator  is  sufficient  to  pay  bis  debts  and 
administrative  expenses,  and  tbere  does  not  appear  to  be  any  necessity 
for  a  sale  of  the  real  estate,  it  must  be  held  that  there  is  no  equitable 
conversion  of  real  property  devised  to  several  persons. 

2.  Executors  and  administrators  ^=:»138(1) — Power  of  sale  given  exbcxttob 

held  discretionary. 

A  power  of  sale  given  an  executor  in  a  will,  providing  that  he  "apply 
the  proceeds  thereof  as  directed  in  and  by  my  last  will  and  testament," 
held  wholly  discretionary. 
8,  Dower  e=5>10 — Proceeds  of  sale  op  land  by  bxecutob  chabobd  with 

DOWEB  OF  WIFE  OF  DEVISEE. 

Where  an  executor  sold  land  devisefl  to  several  persons  for  their  sole 
purpose  and  benefit,  the  sale  not  being  necessary  under  the  will,  a  wife 
of  one  of  the  devisees  Is  entitled  to  an  inchoate  right  of  dower  in  the  por- 
tion of  the  proceeds  belonging  to  her  husband. 

4.  DoWEB  ^=»1 — A  LEGAL,  EQUITABLE  AND  HOBAL  BIOHT. 

Dower  is  a  legal,  equitable,  and  moral  right,  favored  In  a  high  degree 
by  law,  and,  next  to  life  and  liberty,  aeld  sacred. 

5.  EXECUTOBS  AND  ADMIN ISTBAT0R8  4^=^460 — WiFE,  HAVING  INCHOATE  BIGHT  OF 

DOWER,   IS    "PERSON    INTERESTED,"    AND  ENTITLED  TO  BEQUIBE  ACCOUNTING. 

Wife,  having  inchoate  right  of  dower  In  proceeds  of  land  sold  by  ex- 
ecutor, is  a  person  interested  in  tlie  estate  of  the  decedent  (Code  Civ.  Proc. 
i  2768,  subd.  11),  and  is  entitled  to  an  accounting  from  the  executor  with 
respect  to  such  proceeds. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  ana 
Second  Series,  Interest] 

In  the  matter  of  the  petition  of  Lillian  S.  Barnes  to  compel  Irving  G. 
Barnes  to  render  and  settle  his  account  as  executor  of  Maria  C.  Barnes, 
deceased.    Decree  for  petitioner. 

^ssFoi  other  cases  see  same  topic  &  KKY-NUMBER  in  all  Key-Numbered  Digests  &  Indexee 
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Atwater  &  Cruilcshank,  of  New  York  City,  for  petitioner. 
Fuller  &  Hubbard,  of  Utica,  for  executor. 

WINGATE,  S.  [1]  The  power  or  authority  to  sdl,  given  to  the 
executor,  is  purely  discretionary.  There  is  no  direction  in  the  will  that 
the  real  property  comprised  in  the  residuary  estate  be  sold ;  there  is  no 
direction  to  divide,  nor  is  there  by  the  terms  of  the  will  any  duty  to 
sell  imposed  upon  the  executor.  It  does  not  appear  that  the  personal 
estate  of  the  testator  was  insufficient  to  pay  his  debts  and  adminis- 
trative expenses.  Neither  by  the  will  nor  by  the  situation  of  the  es- 
tate does  there  appear  to  be  any  necessity  for  a  sale  of  the  real  es- 
tate ;  and  the  intentions  of  the  testator,  as  expressed  in  his  will,  can 
be  carried  out,  although  no  equitable  conversion  is  adjudged.  It  must 
therefore  be  held  that  no  equitable  conversion  of  the  real  property 
devised  under  the  residuary  provisions  was  effected  by  tihe  will. 
SchoUe  V.  Scholle,  113  N.  Y.  261,  21  N.  E.  84. 

[2]  The  will  gives  each  of  testator's  four  children  a  one-fourth 
vested  interest  in  the  real  property  comprised  in  the  residuary  es- 
tate. These  interests  vested  upon  the  death  of  the  testator,  and  the 
real  property  passed  to  the  devisees  without  the  intervention  of  the 
executor  in  any  way.  The  executor  has  no  title  to  this  real  estate,  and 
no  interest  of  any  kind  therein,  except  that  he  has  a  power  of  sale 
with  respect  thereto.  This  power  of  sale  is  wholly  discretionary,  and 
the  proceeds  of  any  sale  under  the  power  are  to  be  paid  to  the  same 
persons  to  whom  the  real  property  is  devised.  That  is  the  plain  mean- 
ing of  the  words : 

"And  ai^ly  the  proceeds  thereof  as  directed  In  and  by  my  last  will  and  tes- 
tament"   Clements  v.  Babeock,  26  Misc.  Rep.  90,  56  N.  Y.  Supp.  527. 

[3]  The  exercise  of  the  power  in  the  sale  of  the  premises,  45  Rock- 
well place,  was  for  the  sole  benefit  of  the  devisees.  The  one-fourth  of 
the  real  property  comprised  in  the  residuary  estate,  including  the 
premises  No.  45  Rockwell  place,  which  vested  in  Herbert  C.  Barnes, 
became,  immediately  charged  with  the  inchoate  right  of  dower  of  his 
wife,  Lillian  S.  Barnes. 

While,  in  cases  where  no  equitable  conversion  arises  out  of  a  di- 
rection in  the  will,  or  the  necessity  of  the  estate,  an  equitable  con- 
version may  result,  in  certain  cases,  by  reason  of  an  actual  sale  under 
a  purely  discretionary  power,  in  so  far  as  the  conflicting  claims  to  dis- 
tribution by  the  heirs  or  next  of  kin  of  a  deceased  devisee  are  concern- 
ed, still,  as  between  the  devisee  and  his  wife,  under  the  circumstances  of 
this  case,  it  must  be  held  that  the  proceeds  of  the  sale  of  the  Rockwell 
place  premises  retain  the  character  of  real  estate.  In  the  portion  of 
these  proceeds  belonging  to  Herbiert  C.  Barnes,  his  wife,  Lillian  S. 
Barnes,  is  entitled  to  an  inchoate  right  of  dower.  See,  generally, 
Scholle  V.  Scholle,  supra;  Matter  of  Tatum,  169  N.  Y.  514,  62  N. 
E.  580;  Matter  of  McComb,  117  N.  Y.  378,' 22  N.  E.  1070;  Phoenix 
V.  Trustees  of  Columbia  College,  87  App.  Div.  438,  84  N.  Y.  Supp.  897, 
affirmed  179  N.  Y.  592,  72  N.  E.  1149;  Harris  v.  AchiUes,  129  App. 
Div.  847,  114  N.  Y.  Supp.  855;  Parker  v.  Linden,  113  N.  Y.  28,  20 
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N.  E.  858,  861 ;  Matter  of  Bingham,  127  N,  Y.  296,  314,  27  N.  E.  1055 ; 
Matter  of  Wangner,  74  Hun,  352,  26  N.  Y.  Supp.  302;    Matter  of 
Weinstein,  43  Misc.  Rep.  577,  89  N.  Y.  Supp.  535;  Timpson's  Estate,  * 
15  Abb.  Prac.  (N.  S.)  230. 

[4]  Dower  **is  a  legal,  an  equitable,  and  a  moral  right,  favored  in 
a  high  degree  by  law,  and,  next  to  life  and  liberty,  held  sacred.  But 
dower  exists  also  for  reasons  of  public  policy,  not  dependent  entirely 
upon  the  maintenance  and  nurture  of  the  widow  and  her  children; 
it  is  recognized  in  this  country  as  a  positive  and  definite  institution 
of  the  state"  (14  Cyc.  885),  citing  many  authorities,  including  the  lan- 
guage of  Thomas  Coke : 

"It  Is  a  maxim  tliat  three  things  be  favored  in  law:  life,  liberty,  and 
dower." 

And  it  is  with  this  thought  of  the  jealousy  of  the  law  for  the  pres- 
ervation of  dower  that  the  consideration  of  the  question  at  issue  in 
the  case  at  bar  must  be  approached.  Careful  examination  of  the  au- 
thorities cited  by  the  respondent,  and  an  exhaustive  study  of  the  text- 
hooks  and  cases  generally  discussing  the  matter  here  in  controversy, 
confirm  the  result  reached,  although  no  case  involving  the  precise  facts 
disclosed  on  this  record  has  been  found. 

The  attorney  for  the  executor  states  in  his  brief  that  the  premises 
in  question  were  sold  in  October,  1917,  for  approximately  $9,000,  and 
the  proceeds  distributed  ''among  the  four  beneficiaries  entitled  thereto." 

[o]  Lillian  S.  Barnes,  by  reason  of  her  inchoate  right  of  dower  in 
her  husband's  share  of  the  proceeds  of  the  sale  of  the  Rockwell  place 
premises,  is  a  person  interested  in  the  estate  of  the  decedent  (C.  C.  P. 
§  2768,  subd.  11),  and  is  therefore  entitled  to  an  accounting  from 
the  executor  with  respect  to  such  proceeds. 


(Ill  Misc.  Rep.  85) 

In  re  HURTEB. 

(Surrogate's  Court,  Wayne  CJounty.    March  15,  1920.) 

1.  DivoBCE  <^=>168 — ^Decbke  held  not  subject  to  collateeal  attack. 

Court  having  had  jurisdiction  of  person  of  defendant  and  of  subject- 
matter,  validity  or  regularity  of  decree  of  divorce  rendered  cannot  be 
raised  in  any  collateral  proceedings. 

2.  DiVOBCB  ^=»16&~-DSOXEB  AS  to   0HIU>'S  OUSTODT  held   nrOOIVTESTABLB   ZN 

adoption  PBOCSBDINO& 

A  wife,  divorced  for  adultery,  could  not  contest  the  regularity  or  validi- 
ty of  the  decree  of  divorce,  Including  the  granting  of  custody  of  a  child 
to  the  husband,  In  a  proceeding  under  Laws  1873,  c.  830,  |  6»  wherein  the 
child  was^  being  adopted  by  a  third  person. 

3.  Adoption  ^s»7 — Consent  ov  DrvoacEo  hotheb  not  eequibed. 

Under  Laws  1873,  c.  830,  {  6,  the  consent  of  a  wife,  divorced  from  her 
husband  on  the  ground  of  adultery,  was  not  required  in  the  legal  adoption 
by  a  third  person  of  a  child  whose  custody  had  been  awarded  the  husband. 

4.  Adoption  ^=»1 — State  has  an  intebest  in  adoption  of  ghildbxn. 

The  state  has  an  interest  In  the  adoption  of  chUdren,  and  where  a  parent 
abandons  a  child  the  right  of  the  state  becomes,  if  not  paramotmt,  at 

^»Foi  other  eases  see  same  topic  A  KEY-NUMB  BR  in  all  Key-Numbered  Dlrcntu  A  Indexes 
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least  equal,  to  the  rights  of  the  natural  parent  In  the  welfare  and  care  of 
the  child. 

5.  Adoption  ^=>7 — ^Valid  without  notice  to  divobced  mother. 

An  adoption  in  1895,  when  I^aws  1873,  c.  830,  §  6,;wa8  in  effect,  was 
valid,  although  no  notice  was  given  the  mother  of  the  child,  who  had 
been  divorced  from  the  father  on  the  ground  of  adultery;  she  having 
sat  silent  upon  her  rights,  after  learning  of  the  adoption,  from  1895  un- 
til after  1917,  when  a  question  of  heirship  arose. 

b.   Adoption  €=s>23 — Foster  father  may  inherit  from  adopted  child. 

Where  child  was  adopted  in  1895,  under  Laws  1873,  c.  830,  without  the 
consent  of  the  child's  mother,  who  had  been  divorced  from  the  father  on 
tlie  ground  of  adultery,  property  left  to  the  natural  father  for  life,  to  go 
to  the  daughter  after  his  death  in  fee  simple,  descended  to  the  foster 
father;   the  child  dying  in  1910  and  the  natural  father  in  1917. 

In  the  matter  of  the  probate  of  heirship  of  Charles  Hurter,  claiming 
to  be  an  heir  of  Bertha  Dratt  Hurter,  late  of  the  town  of  Wolcott, 
Wayne  county,  N.  Y.,  deceased.    Decree  in  favor  of  claimant 

O'Brien  &  Thompson,  of  Wolcott,  for  petitioner. 

Charles  P.  Williams,  of  Lyons,  for  Minnie  Blackstone. 

KNAPP,  S.    The  facts  in  this  proceeding  are  as  follows : 
First.  Lyman  H.  Dratt  died,  leaving  a  last  will  and  testament,  which 
was  admitted  to  probate  by  the  Surrogate's  Court  of  Wayne  county  on 
December  11,  1893.     It  contained,  among  other  provisions,  the  fol- 
lowing : 

"Fifth.  I  give  and  bequeath  to  my  son,  Ambrose  J.  Dratt,  the  use  of  my  brick 
house  and  lot  in  the  village  of  South  Butler,  N.  Y.,  and  adjoining  the  hotel 
lot,  to  enjoy  the  use  of  it  during  his  natural  lifetime;  then  after  his  death, 
his  daughter,  Bertha,  to  have  the  said  house  and  lot  in  fee  simple  for  her  own 
forever.'* 

Second.  Ambrose  J.  Dratt  died  November  16,  1917. 

Third.  Bertha  Dratt  died  in  the  month  of  December,  1910,  intestate. 

Fourth.  Ambrose  J.  Dratt  procured  a  judgment  of  divorce  against 
Minnie  Dratt,  his  wife,  in  the  Supreme  Court  of  Wayne  county  upon 
the  ground  of  her  adultery  on  the  23d  day  of  February,  1894. 

Fifth.  The  summons  in  such  action  was  ser\^ed  upon  Minnie  Dratt, 
the  defendant,  in  the  town  of  Butler,  Wayne  county,  N.  Y.,  on  Janu- 
ary 13,  1894. 

Sixth.  By  the  decree  of  divorce  granted  in  favor  of  Ambrose  J. 
Dratt  against  Minnie  Dratt,  the  marriage  was  dissolved  between  these 
parties,  and  the  custody  of  Bertha  Dratt  was  awarded  to  Ambrose  J. 
Dratt,  her  father. 

Seventh.  Bertha  Dratt  was  the  daughter  of  Ambrose  J.  Dratt  and 
Minnie  Dratt. 

Eighth.  On  April  16,  1895,  an  order  of  adoption  was  made,  by 
which  Charles  W.  Hurter  adopted  Bertha  Dratt. 

Ninth.  The  consent  of  Ambrose  J.  Dratt  to  such  adoption  was 
given. 

Tenth.  The  consent  of  Minnie  Dratt,  the  mother  of  Bertha  Dratt, 
was  not  given. 

^z^For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key -Numbered  Digests  &  Indexes 
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The  question  now  arises  in  this  proceeding:  In  whom  is  the  title 
to  the  real  estate  mentioned  and  set  forth  in  the  fifth  provision  of 
the  last  will  and  testament  of  Lyman  H.  Dratt,  deceased,  quoted 
above?  Is  the  same  vested  in  Charles  W.  Hurter,  the  foster  father 
of  Bertha  Dratt,  or  in  Minnie  Dratt,  now  Minnie  Blackstone,  the 
mother  of  Bertha  Dratt? 

On  April  16,  1895,  when  this  order  of  adoption  was  made,  the  stat- 
ute then  in  force  was  chapter  830  of  the  Laws  of  1873.  Section  5  of 
that  act  reads  as  follows : 

"Except  in  the  cases  provided  for  In  the  next  section,  a  legitimate  child  can- 
not be  adopted  without  the  consent  of  its  parents,  if  living,  or  the  survivor,  If 
<me  is  dead ;  nor  an  iUegltluiate  child  without  the  consent  of  its  mother,  if 
she  is  Uving." 

Section  6  reads  as  follows : 

•The  consent  provided  for  by  the  last  section  is  not  necessary  from  a  father 
or  mother  deprived  of  civil  rights,  or  adjudged  guUty  of  adultery  or  cruelty, 
and  who  is,  for  either  cause,  divorced,  or  is  adjudged  to  be  an  insane  person  or 
an  habitual  drunkard,  or  is  Judicially  deprived  of  the  custody  of  the  child  on 
account  of  cruelty  or  neglect." 

Chapter  830  of  the  Laws  of  1873  was  repealed  by  chapter  272  of 
the  Laws  of  1896.  Section  6  of  the  act  of  1873  that  I  have  quoted 
became  subdivision  3  of  section  61  of  the  Laws  of  1896  practically 
without  change.  It  will  be  noticed  in  passing  that  no  notice  was  re- 
quired to  be  given  to  a  parent  in  an  adoption  proceeding  by  any  of 
the  above  statutes  where  the  consent  of  the  parent  was  not  required. 

Chapter  272  of  the  Laws  of  1896  continued  in  force,  so  far  as  sub- 
division 3  of  section  61  was  concerned,  imtir  it  was  amended  by  chap- 
ter 569  of  the  Laws  of  1913.  By  the  later  act  notice  was  expressly  re- 
quired to  be  given  in  case  a  divorce  was  granted  to  one  of  the  parents 
by  reason  of  adultery  or  cruelty,  and  that  such  notice  should  be  given 
to  both  the  parents  personally  or  in  such  manner  as  directed  by  u 
judge  of  a  court  of  competent  jurisdiction.  It  will  therefore  be  seen 
that  never  in  the  history  of  the  acts  relating  to  adoption  in  this  state, 
until  chapter  569  of  the  Laws  of  1913  was  enacted,  was  notice  re- 
quired to  be  given  by  statute  to  a  parent  whose  consent  was  not  neces- 
sary to  such  adoption  by  the  provision  of  the  statute. 

This  case  must  be  decided  upon  the  law  relating  to  adoption  in  force 
at  the  time  when  the  order  of  adoption  was  made.  On  April  16,  1895, 
when  this  order  of  adoption  was  made,  Minnie  Dratt  was  no  longer 
the  wife  of  Ambrose  J.  Dratl ;  the  marriage  theretofore  existing  be- 
tween Ambrose  J.  Dratt  and  Minnie  Dratt  had  been  dissolved  by  the 
solemn  judgment  of  the  court  theretofore  made  and  entered,-  and 
which  was  a  public  record,  giving  notice  to  all  of  the  world  of  the 
dissolution  of  such  marriage.  Furthermore,  by  the  decree  dissolving 
the  marriage  between  Ambrose  J.  Dratt  and  Minnie  Dratt,  the  custody 
of  Bertha  Dratt,  this  child,  was  expressly  given  to  Ambrose  J.  Dratt, 
the  father,  and  the  party  wronged  in  this  divorce  action,  so  that  we 
have  two  facts  which  are  prominent  in  this  proceeding:  (1)  The  dis- 
solving of  the  marriage  of  the  parents  by  decree  of  the  court  which 
was  valid  and  in  force  at  the  time  the  order  of  adoption  was  made. 
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(2)  The  legal  custody  of  the  daughter  in  the  consenting  parent  to  the 
adoption  by  the  judgment  of  the  court. 

[1]  The  judgment  of  divorce  between  Ambrose  J.  Dratt  and  Min- 
nie Dratt,  his  wife,  was  final  between  the  parties  until  it  was  reversed, 
set  aside,  or  vacated.  Culross  v.  Gibbons,  130  N.  Y.  447,  on  page  454, 
29  N.  E.  839,  and  cases  cited;  Pratt  v.  Johnson,  59  App.  Kv.  52,  on 
page  54,  69  N.  Y.  Supp.  86;  Livingston  v.  Livingston,  56  App.  Div. 
484-486,  67  N.  Y.  Supp.  789;  Hughes  v.  Cuming,  165  N.  Y.  91,  58 
N.  E.  794.  The  Supreme  Court  had  jurisdiction  of  the  person  of 
Minnie  Dratt,  the  defendant,  and  had  jurisdiction  of  the  subject- 
matter.  The  validity  or  regularity  of  the  decree  of  divorce  granted 
therein  could  not,  therefore,  be  raised  in  any  collateral  proceeding. 
Brown  v.  Beckmann,  53  App.  Div.  257,  65  N.  Y.  Supp.  740;  Matter  of 
Estate  of  Stilwell,  139  N.  Y.  337,  34  N.  E.  117  \  Trowbridge  v.  Hayes, 
21  Misc.  Rep.  234,  45  N.  Y.  Supp.  635. 

The  petition  for  adoption,  verified  by  Charles  W.  Hurter  on  the. 
16th  day  of  April,  1895,  recites  that  Bertha  E>ratt  was  the  child  of 
Ambrose  J.  Dratt  and  Minnie  Dratt,  that  the  mother  of  said  child  was 
divorced  from  Ambrose  J.  Dratt,  and  that  her  whereabouts  was  not 
known  to  the  petitioner,  and  that  by  such  divorce  Ambrose  J.  Dratt 
was  awarded  the  care  and  custody  of  the  child.  Ambrose  J.  Dratt 
was  sworn  before  the  county  judge  of  the  county  of  Wayne  on  the 
16th  day  of  April,  1895,  and  testified  imder  oalh  that  Bertha  Dratt 
was  his  daughter,  that  her  mother's  name  was  Minnie  Dratt,  who  was 
his  wife,  and  that  he  had  a  divorce  from  his  wife,  by  which  divorce  he 
was  awarded  the  sole  care  and  custody  of  Bertha  Dratt.  The  petition 
contains  the  necessary  facts  to  confer  jurisdiction  upon  the  coimty 
judge,  the  order  of  adoption  recites  that  the  judge  had  examined  the 
proposed  foster  parent,  his  wife,  and  the  father  of  the  child  separate- 
ly, and  was  satisfied  that  the  moral  and  temix)ral  interest  of  the  child 
be  promoted  by  her  adoption  by  Charles  W.  Hurter,  gives  his  reason 
in  the  order,  and  grants  the  order  of  adoption. 

The  judge  therefore  had  before  him,  at  the  time  of  the  granting 
of  the  order  of  adoption,  tlie  sworn  testimony  of  the  witnesses  show- 
ing that  a  divorce  had  been  granted  to  Ambrose  J.  Dratt  and  against 
Minnie  Dratt,  his  wife,  and  while  that  fact  is  not  recited  in  the  order 
of  adoption,  it  is  stated  in  the  petition,  and  is  also  stated  in  the  tes- 
timony of  Ambrose  J.  Dratt,  upon  which  the  order  was  made,  and  to 
which  reference  is  made  in  the  final  decree  or  order  of  adoption,  so 
that  in  the  order  of  adoption  the  petition  of  Charles  VV.  Hurter,  the 
consent  of  Delila  Hurter,  the  consent  of  Ambrose  J.  Dratt,  and  the 
testimony  of  Ambrose  J.  Dratt  were  recited  as  being  read  and  filed. 

[2,  3]  If  Minnie  Dratt  had  had  notice  of  the  proceeding,  she  could 
not  have  contested  in  that  proceeding  the  regularity  or  validity  of  the 
decree  of  divorce  then  existing  against  her,  nor  could  she  have  con- 
tested that  part  of  the  decree  of  divorce  which  granted  the  custody  of 
the  child  to  Ambrose  J.  Dratt,  her  former  husband.  She  was  not 
entitled  to  the  custody  even  of  Bertha  Dratt.  The  court  had  given 
the  same  to  Ambrose  J.  Dratt.  If  she  could  not  have  questioned  the 
validity  of  such  a  decree  so  entered,  any  notice  served  upon  her  in  the 
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adoption  proceeding  would  have  been  at  the  most  a  mere  f ormaUty, 
because,  conceding  the  divorce  to  be  valid  and  then  existing  against 
her,  her  consent  under  the  statute  was  not  required  in  a  legal  adoption 
of  her  daughter  by  another. 

I  have  had  cited  to  me  the  case  of  Matter  of  Livingston,  151  App. 
Div.  1,  135  N.  Y.  Supp.  328,  as  to  the  invalidity  of  this  adoption. 
That  was  a  case  where  the  adoption  recited  the  matter  of  abandon- 
ment by  one  of  the  parents,  to  wit,  the  mother.  The  mother  obtained 
a  writ  of  habeas  corpus.  In  the  court  below  it  was  held  that  the  moth- 
er could  not  question  the  decree  of  the  court  making  the  adoption  and 
reciting  the  abandonment.  The  appellate  court  held  otherwise,  and 
it  seems  to  me  to  hold  that  in  case  of  abandonment  notice,  construc- 
tive or  actual,  must  be  given  to  the  parent  who  it  is  claimed  abandoned 
the  child.  That  case  has  not  been  followed,  however.  Matter  of 
t^ivingston  was  decided  May  17,  1912,  in  the  Second  Department.  In 
Matter  of  Korte,  78  Misc.  Rep.  276,  139  N.  Y.  Supp.  444,  in  Novem- 
ber, 1912,  the  same  question  came  before  the  County  Court  of  the 
County  of  Kings,  in  which  the  court  writing  the  opinion  in  that  case 
held  that  the  consent  of  a  parent  who  has  abandoned  a  child  was  vm- 
necessary ;  Matter  of  Livingston,  supra,  hfeiving  been  cited  to  the  court 
to  support  the  contrary  position. 

As  was  said  in  Matter  of  Johnston,  76  Misc.  Rep.  374,  on  page  376, 
137  N.  Y.  Supp.  92,  the  question  of  jurisdiction  depended  upon  first, 
the  consent  of  the  father;  second,  the  fact  of  the  abandonment  on 
the  part  of  the  mother  must  exist.  In  the  case  here  the  jurisdiction  of 
the  county  judge  in  this  particular  proceeding  rested  upon,  first,  the 
consent  of  Ambrose  J.  Dratt,  the  father ;  second,  the  fact  of  the  di- 
vorce having  been  granted  to  Ambrose  J.  Dratt  against  Minnie  Dratt 
by  a  court  of  competent  jurisdiction,  having  jurisdiction  of  her  person 
and  the  subject-matter.  It  cannot  be  denied  but  that  this  divorce  de- 
cree did  exist  at  that  time,  and  that  the  court  did  have  in  that  action 
both  jurisdiction  of  the  subject-matter  and  jurisdiction  of  the  person 
of  Minnie  Dratt. 

In  Matter  of  Livingston,  supra,  it  will  be  noticed,  upon  a  careful 
examination  of  the  opinion  of  the  court  and  the  cases  cited  therein, 
that  they  were  not  uniform  upon  the  questions  involved,  and  the  court 
of  last  resort  in  many  of  the  states  held  a  contrary  doctrine  to  the  deci- 
sion in  that  case.  In  Matter  of  MacRae,  189  N.  Y.  142,  81  N.  E.  956, 
12  Ann.  Cas.  505,  while  it  is  not  squarely  in  point  here,  the  prevailing 
opinion  in  that  case  seems  to  hold  that  the  state  might  authorize  its 
court  to  conduct  proceedings  for  adoption  of  minor  children  without 
notice  to  any  one.  This  question  was  before  the  court  in  the  MacRae 
Case,  as  an  examination  of  the  cases  cited  by  the  appellants  will  show. 

[4]  It  may  be  said  briefly  that  the  state  has  an  interest  in  the  adop- 
tion of  children;  to  a  Umited  extent,  at  least,  they  are  the  wards  of 
the  state;  and  it  seems  to  me  that  the  rights  of  the  state  are  equal 
to  the  rights  of  the  parent  who  has  abandoned  its  child.  By  abandon- 
ment the  child  might  become  a  public  charge,  and  a  natural  parent, 
who  will  willfully  abandon  his  or  her  child,  does  not,  to  say  the  least, 
show  that  affection  for  it  which  is  naturally  to  be  expected.    In  such 
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a  case  the  rights  of  the  state,  as  I  view  it,  become,  if  not  paramount, 
at  least  equal,  to  the  rights  of  the  natural  parent  in  the  care  and  wel- 
fare of  the  unfortunate  child. 

[5]  In  this  proceeding  Minnie  Dratt,  the  mother  of  Bertha  Dratt, 
was  not  precluded  from  contesting  this  adoption;  she  could  have, 
within  a  reasonable  time  after  this  order  of  adoption  had  been  brought 
to  her  notice,  applied  to  have  the  same  opened,  and  upon  the  opening 
of  the  order  could  have  contested  any  questions  that  the  law  permitted 
her  to  contest.  This  she  did  not  do ;  she  sat  silent  upon  her  rights,  from 
1895  until  this  petition  was  presented,  so  far  as  I  have  been  able  to 
find.  I  therefore  hold  that  the  order  of  adoption  heretofore  made  of 
Bertha  Dratt  by  Charles  W.  Hurter  was  valid. 

[B]  The  adoption  being  held  valid,  I  do  not  understand  that  there 
is  any  question  arising  as  to  the  inheritance  of  this  real  estate  by 
Charles  W.  Hurter,  the  foster  father,  subject  to  life  estate  of  Ambrose 
J.  Dratt.  Laws  1909,  c.  19  (Domestic  Relations  Law  [Consol.  Laws, 
c.  14])  §  114;  Matter  of  Cook,  187  N.  Y.  253,  79  N.  E.  991. 

A  decree  may  be  entered  herein,  establishing  that  Charles  W.  Hur- 
ter became,  upon  the  death  of  Bertha  Dratt,  the  owner  of  the  real  es- 
tate set  forth  in  the  petition  herein,  subject  to  the  life  estate  of  Am- 
brose J.  Dratt. 
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(Supreme  Cotirt,  Special  Term,  Madison  County.    March  22,  ld20.) 

1.  Elections  ^=9121(2) — Rui*  of  county  committee,  pkoviding  fob  election 

OF  MEN  AND  WOMEN  COMMITTEEMEN  IN  EQUAL  NUMBEBS,  INVALID. 

Amendment  of  rules  of  political  party  in  a  county,  so  as  to  provide  that 
the  membership  Qf  the  coimty  committee  should  consist  of  two  menil)ers 
from  each  election  distilct,  one  of  whom  should  be  a  man  and  one  a 
woman,  was  contrary  to  Election  Law,  §  37,  and  was  invalid,  as  restricting 
the  free  choice  of  the  voter  in  expressing  his  or  her  preference  at  the 
primary,  under  Const,  art.  2,  §  1. 

2,  Elections  $=»121(2) — County  boabd   cannot  pbepabe  primaby  ballot 

to  cabby  out  bule  of  political  pabty  as  to  election  off  one  male  and 
one  female  committeeman  fbom  each  di8tbict. 

The  board  of  elections  of  a  county  cannot  lawfully  prepare  a  primary 
ballot  which  would  carry  out  the  provisions  of  a  rule  of  a  political  party 
that  one  male  and  one  female  committeeman  should  be  elected  to  the  coun- 
ty committee,  as  under  the  names  of  the  candidates  there  must  appear  the 
blanl^  space  required  by  law. 

In  the  matter  of  the  application  of  Luman  H.  Slawson,  individually 
and  as  chairman  of  the  Eleventh  Ward  Primary  Campaign  Committee, 
for  a  summary  review  of  the  action  of  the  Republican  County  Com- 
mittee of  the  County  of  Broome,  amending  the  rules  of  the  Republican 
party  in  Broome  county,  so  as  to  provide  for  the  primary  election  of 
two  members  of  the  Republican  County  Committee  in  each  election  dis- 
trict, instead  of  one,  as  heretofore,  and  the  action  of  the  Custodian  of 
Primary  Records  of  Broome  County  in  providing  for  the  election  of 
two  members  of  the  Republican  County  Committee  in  each  election 
district.     Application  granted,  and  amendment  of  rules  held  invalid. 

Hinman,  Howard  &  Kattell,  of  Binghamton  (Harvey  D.  Hinman, 
of  Binghamton,  of  counsel),  for  petitioner. 

Harold  L.  Hart,  of  Binghamton  (Thomas  J.  Mangan,  of  Bingham- 
ton, of  counsel),  for'  Republican  County  Committee  of  Broome  County 
and  Frederick  P.  Ockerman. 

A.  L.  KELLOGG,  J.  It  appears  that  on  February  2,  1912,  the  Re- 
publican committee  of  the  county  of  Broome,  acting  under  the  authority 
of  sections  37  and  38,  chapter  891,  of  the  Laws  of  1911,  adopted  rules 
and  regulations  for  the  government  of  the  party,  and  the  conduct  of 
official  primaries  in  the  county.  Sections  1,  2,  and  6  of  the  Rules  and 
Regulations  provide  as  follows: 

"Section  1.  Membership. — The  Republican  county  committee  shall  consist 
of  one  member  from  each  election  district  in  the  county,  to  be  elected  by  the 
enrolled  Republican  voters  in  the  town  or  ward  in  which  said  election  district 
is  located. 

'*Secti<Mi  2.  Qualiflca4ion8  of  Members. — Each  member  of  the  Republican 
county  committee  shall  be  a  resident  of  the  election  district  from  which  he  Is 
elected,  a  qualified  elector  therein,  and  a  member  of  the  Republican  party. 
He  shall  hold  office  until  his  successor  has  been  elected." 

'*Sectl(m  6.  Votes  of  Members  of  County  CommMtee, — ^Except  as  otlierwlse 
herein  provided,  each  member  of  the  Republican  county  committee  shall  be  eu- 

^s»For  other  cases  see  same  topic  ft  KBY-NUMBBR  in  aU  Key-Number«d  Digests  ft  Indexes 
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titl^  to  one  vote  and  to  one  additioaal  vote  for  each  one  hundred  votes  or 
major  fraction  thereof  cast  within  the  election  district  from  which  he  is  elected 
for  the  candidate  of  the  Republican  party  for  member  of  assembly  at  the  pre- 
ceding general  election.*' 

Those  rules  and  regulations,  verified  by  the  secretary  of  the  county 
committee,  were  filed  in  the  office  of  the  custodian  of  primary  records 
February  5,  1912,  and  have  remained  unamended  until  recently.  It 
appears  that  at  a  meeting  of  the  county  committe'e,  held  January  31, 
1920,  the  following  amendment  to  the  rules  and  regulations  was  adopt- 
ed as  follows : 

"Section  1.  Memberahip.'-The  Republican  County  Committee  shall  consist 
of  two  members  from  each  election  district  in  the  county,  who  shall  be  en- 
rolled voters  of  the  party  residing  in  the  election  district  in  which  they  are 
to  be  elected,  one  of  whom  shall  be  a  man  and  one  a  woman.  The  member 
elected  who  shall  receive  the  greatest  number  of  votes  in  the  primary  elec- 
tion shall  be  chairman  and  treasurer,  and  the  other  member  elected  shall  be 
vice  chairman  and  secretary  of  the  election  district  committee.  The  man  and 
woman  member  from  an  election  district  shall  each  have  equal  voting  power 
in  the  county  committee." 

The  question  for  the  decision  of  the  court  is  as  to  the  validity  of  the 
amendment  adopted  January  31st.  Section  45,  clause  2,  of  the  Election 
Law  (Consol.  Laws,  c.  17),  provides: 

"Nothing  contained  in  this  chapter  shall  prevent  a  party  from  holding  party 
conventions,  to  be  constituted  in  such  manner  and  to  have  such  powers  in 
relation  to  formulating  party  platforms  and  policies  and  the  transaction  of 
business  relating  to  party  affairs,  as  the  rules  and  regulations  of  the  party 
may  provide,  not  Inconsistent  with  the  provisions  of  this  chapter." 

The  law  governing  the  election  of  county  committeemen,  and  their 
number,  is  found  in  section  37  of  the  Election  Law,  which  provides 
two  methods  for  the  formation  of  the  committee:  (1)  That  there 
shall  be  elected  from  each  election  district  one  committeeman,  whose 
voting  power  in  the  county  committee  shall  be  in  proportion  to  the 
number  of  the  party  votes  in  such  district ;  or,  secondly  there  may  be 
elected  in  each  election  district,  any  number  of  county  committeemen, 
pursuant  to  the  rules  and  regulations  of  the  county  committee,  based 
upon  the  proportionate  vote  of  the  party  in  each  district.  It  is  there- 
fore within  the  power  of  the  county  committee  to  adopt  a  rule  under 
this  section  that  there  shall  be  one  committeeman  for  each  100  voters 
for  the  party  in  that  district.  A  district  having  500  party  voters  would 
have  five  county  committeemen.  A  district  having  100  voters  would 
have  one  committeeman. 

[1  ]  I  am  of  the  opinion,  therefore,  that  any  rule  or  regulation  adopt- 
ed by  the  county  committee  contrary  to  the  provisions  of  section  37  of 
the  Election  Law  is  invalid,  and  a  rule  of  that  committee  which  makes 
it  mandatory  for  the  district  to  elect  an  equal  number  of  men  and  wo- 
men as  members  of  that  committee  is  in  violation  of  section  37.  It 
would  clearly  restrict  the  free  choice  of  the  voter  in  expressing  his 
or  her  preference  at  the  primary  for  members  of  the  county  committee 
in  his  or  her  district,  and  has  no  warrant  in  law.  Under  the  provisions 
of  section  1  of  article  2  of  the  Constitution,  no  superior  political  rights 
are  conferred  upon  either  sex,  either  jointly  or  individually. 
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[2]  It  is  likewise  manifest  that  the  board  of  elections  cannot  law- 
fully prepare  a  primary  ballot  which  would  carry  out  the  provisions 
of  the  amended  rule.  It  is  the  duty  of  the  county  clerk  and  custodian 
of  primary  records  of  Broome  county  to  prepare  and  print  the  official 
ballots  for  the  Republican  primary  on  April  6,  1920,  in  such  a  manner 
that  the  names  of  all  persons,  male  and  female,  who  are  candidates 
for  the  pjarty  position  of  member  of  the  Republican  county  committee 
of  Broome  county  shall  be  printed  and  shall  appear  on  such  official 
primary  ballot  in  one  space  or  block,  under  the  one  caption,  "Candidates 
for  Party  Position,"  and  under  the  one  title,  "Member  of  County  Com- 
mittee," and  under  the  words  "Vote  for  One,"  printed  in  brevier  low- 
er case  type,  so  that  under  the  names  of  such  candidates  there  shall 
appear  the  blank  spaces  required  by  law,  pursuant  to  the  provisions  of 
the  Election  Law  and  the  rules  and  regulations  of  the  Republican  party 
in  and  for  Broome  county  adopted  February  2,  1912. 

Ordered  accordingly. 


HULSE  V.  HULSB. 

(Supreme  Court,  Special  Term,  Orange  County.) 

DivoBCE  ^=»146 — Issue  o»  condonation  by  acts  pending  suit  mat  be  tried 
nasi. 

In  divorce  proceedings,  In  which  defendant  alleged  that  after  temporary 
alimony  was  awarded  and  issue  joined  the  parties  condoned  each  other's 
offenses  by  cohabiting,  the  court,  in  exercising  the  discretion  given  it  by 
Code  Civ.  Proc.  {  973,  to  order  issues  to  be  separately  tried,  will  order 
the  Issue  of  condonation  to  be  tried  first. 

Action  by  L.  Mortimer  Hulse  against  Beatrice  S.  Hulse  for  divorce. 
On  motion  by  plaintiff  for  a  separate,  trial  of  the  issue  of  condonation. 
Motion  granted. 
'  See,  also,  180  N.  Y.  Supp.  714. 

Watts,  Oakes  &  Bright,  of  Middletown,  for  plaintiff. 
Henry  Kohl,,  of  Newburgh,  for  defendant. 

SEEGER;  J.  Motion  by  plaintiff  for  a  separate  trial  of  an  issue 
of  condonation  of  the  acts  of  adultery,  with  which  defendant  charges 
plaintiff  in  a  counterclaim  contained  in  the  answer. 

This  action  was  brought  in  1916,  and  has  not  yet  been  tried.  De- 
fendant applied  for  and  was  allowed  alimony  and  counsel  fee.  The 
plaintiff  now  claims  that  in  1917,  two  years  after  issue  joined,  the  par- 
ties agreed  between  themselves  that  the  case  be  terminated  and  dropped, 
and  that  they  then  lived  and  cohabited  together  as  man  and  wife.  If 
that  is  true,  neither  party  can  succeed  in  obtaining  the  relief  prayed  for 
against  the  other.  The  defendant  opposes  the  trial  of  the  issue  of  con- 
donation, and  asks  a  jury  trial  of  the  issue  of  adultery,  and  intimates 
that  she  will  insist  upon  the  payment  of  back  alimony  due  under  the 
order  granting  alimony.  Should  this  motion  be  denied  and  defendant's 
motion  for  a  trial  of  the  main  issue  be  granted,  and  the  defendant  be 
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allowed  to  recover  alimony  pending  the  trial  of  the  action,  and  in  the 
end  it  should  be  determined  that  the  parties  did  settle  the  action  be- 
tween themselves  and  condoned  each  other's  offenses,  defendant  could 
not  succeed  on  her  counterclaim,  and  the  litigation  would  have  been 
for  naught. 

T.he  case  is  altogether  different  from  the  reported  cases  in  which  the 
court  granted  a  separate  trial  of  the  issues  and  directed  that  the  issue 
of  adultery  be  first  tried,  in  that  the  condonation  in  this  case  is  alleged 
to  have  occurred  after  the  bringing  of  the  action.  Section  973  of  the 
Code  of  Civil  Procedure  provides  that — 

"The  court  In  Its  discretion  may  order  one  or  more  issues  to  be  separately 
tried  prior  to  any  trial  of  the  other  issues  in  the  case." 

Which  issue  should  be  tried  first  is  discretionary  with  the  court. 
Considering  all  the  circumstances,  I  think  that  justice  and  equity  re- 
quire that  the  issue  of  condonation  should  be  first  tried. 

So  ordered. 


(110  Misc.  Rep.  128) 

ORTON  et  al.  v.  TANNENBAUM  et  al. 

(Supreme  Court,  Special  Term,  Kings  Ck)unty.     January,  1920.) 

1.  Wills  «=»93 — Evidence  held  to  show  intent  to  retain  power  of  dispo- 

sition DURING  LIFE. 

In  an  action  to  establish  and  enforce  a  trust  In  personal  property,  con- 
sisting of  corporate  stocks,  evidence  held  to  show  that  decedent's  Intention 
was  to  make  a  testamentary  disposition  of  such  property,  retaining  full 
control  and  power  of  disposition  during  her  lifetime. 

2.  Wills  ^=»108-^Di8Position  of  personalty  ineffectual  without  formal 

WILL. 

Where  the  intention  of  the  .owner  of  corporate  stock  to  make  a  testa- 
mentary disposition  thereof  was  not  evidenced  by  an  instrument  executed 
with  testamentary  formalities,  the  intended  disposition  was  ineffectual, 

3.  Bailment  ^=»1 — Person  in  possession  of  decedent's  personalty  with- 

out title  is  bailee. 

Where  the  evidence  showed  that  decedent  intended  to  make  a  testa- 
mentary disposition  of  personal  property,  and  to  retain  full  control  and 
power  of  disposition  during  her  lifetime,  the  person  in  possession  of  the 
property  without  legal  title  thereto  was  merely  a  bailee. 

4.  Judgment  ^=»252(3) — Relief  not   granted   to   defendant   not  asking 

FOR  it  in  answer. 

In  an  action  to  establish  and  enforce  a  trurt  in  personal  property  of  a 
decedent  whose  estate  was  in  administration  by  a  public  administrator, 
and  whei"e  his  answer  does  not  ask  for  the  surrender  of  the  stock  to  him 
by  a  bailee,  no  such  relief  can  be  granted. 

Action  by  Josephine  Orton  and  another  against  Hannah  N.  Tannen- 
baum  and  others  to  establish  and  enforce  a  trust  in  personal  property. 
Complaint  dismissed  on  the  merits,  defendant  Frank  V.  Kelly,  as  pub- 
lic administrator  for  the  County  of  Kings,  to  submit  a  decision  in  ac- 
cordance with  the  opinion,  giving  notice  of  settlement  to  all  parties  who 

appeared  in  the  case. 

. * 
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Arthur  B.  Graham,  of  New  York  City  (John  P.  Phillips,  of  New 
York  City,  of  counsel),  for  plaintiffs. 

James  B.  Mackie,  of  New  York  City,  for  defendant  Tanncnbaum. 

Harold  St.  L.  O'Dougherty,  of  Brooklyn,  for  defendants  Norris. 

Thomas  J.  Snee,  of  Brooklyn,  for  defendant  Kelly,  as  public  admin- 
istrator. 

BENEDICT,  J.  This  is  an  action  for  the  establishment  and  en- 
forcement of  a  trust  in  personal  property  alleged  to  have  been  created 
by  one  Elizabeth  Flanagan  in  her  lifetime  by  transferring  certain  cor- 
porate stocks  to  the  defendant  Hannah  N.  Tannenbaum,  to  hold  for 
the  benefit  of  said  Elizabeth  Flanagan  during  her  life,  and  thereafter 
to  distribute  the  same  among  the  plaintiffs  and  the  defendants  Annette 
and  Laurette  Norris. 

For  many  years  prior  to  Miss  Flanagan's  death,  which  occurred  in 
January,  1919,  Miss  Tannenbaum  was  her  confidential  agent  for  the 
investment  of  her  money,  and  was  accustomed  to  buy  and  sell  shares 
of  stock  for  decedent  through  Miss  Tannenbaum's  own  brokers. 
Sometimes  the  transactions  were  carried  on  through  Miss  Tannen- 
baum*s  account  with  the  brokers,  and  at  other  times  in  the  name  of 
decedent;  hut  shares,  when  purchased,  were  transferred  to  decedent, 
certificates  issued  in  her  name,  and  dividends  sent  directly  to  her,  al- 
though Miss  Tannenbaum  held  the  certificates.  It  was  not  customary 
for  decedent  to  indorse  any  such  certificate  for  transfer  until  Miss 
Tannenbatun  had  sold  the  shares  represented  thereby.  This  agency 
was  undertaken  by  Miss  Tannenbaum  gratuitously  and  as  a  matter  of 
friendship. 

Such  being  the  situation,  Mis§  Tannenbaum  having  in  her  possession 
a  nurab«-  of  certificates  of  stock  in  various  corporations  belonging  to 
decedent,  decedent  told  her  that  in  the  event  of  her  (decedent's)  death 
these  securities  should  be  distributed  among  the  persons  above  named 
— that  is,  the  plaintiffs  and  the  defendants  Ajinette  and  Laurette  Norris. 
This  conversation  is  said  to  have  taken  place  in  December,  1917,  or  Jan- 
uary, 1918.  There  is  no  evidence  of  any  formal  delivery  of  the  cer- 
tificates at  the  time  to  Miss  Tannenbaum.  Thereafter  the  business  was 
carried  on  as  before — Miss  Tannenbaum  selling  and  buying  shares  for 
decedent — except  that  all  these  subsequent  sales  and  purchases  were 
carried  on  through  Miss  Tannenbaum's  account,  and  at  decedent's  death 
Miss  Tannenbaum  had  in  her  hands  12  certificates  of  stock  standing 
in  decedent's  name,  only  one  of  which  bore  the  signature  of  decedent 
to  the  power  of  attorney  to  transfer  indorsed  on  the  back  thereof. 
Some  of  the  shares  represented  by  these  certificates  had  been  purchased 
prior  to  January,  1918,  and  some  afterward.  Miss  Tannenbaum  testi- 
fied that  decedent  from  time  to  time  directed  the  same  disposition  to 
be  made  of  shares  bought  subsequent  to  January,  1918,  as  of  those  on 
hand  at  that  time. 

The  only  defendant  to  offer  any  contest  was  the  defendant  Kelly, 
public  administrator  for  Kings  county,  as  administrator  of  decedent's 
estate,  who  contends  that  the  legal  title  to  the  shares  of  stock  in  ques- 
tion was  never  divested  from  decedent,  and  hence  no  trust  can  be 
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declared  therein  in  favor  of  the  intended  beneficiaries,  who  are  volun- 
teers, under  the  familiar  doctrine  of  Milroy  v.  Lord,  4  De  G.,  F.  &  J. 
264.  The  plaintiffs  contend,  on  the  other  hand,  that  a  delivery  of  the 
certificates,  even  unindorsed,  with  intent  to  pass  title,  was  sufficient 
to  vest  the  title  in  Miss  Tannenbaum,  rdjring  upon  authorities  which 
hold  that  a  gift  of  shares  of  stock  may  be  made  by  the  simple  delivery 
of  the  certificate  unindorsed  to  the  donee  with  intent  to  transfer  title 
(Gilkinson  v.  Third  Ave.  R.  R.  Co.,  47  App.  Div.  472,  63  N.  Y.  Supp. 
792,  2  L.  R.  A.  [N.  S.]  806,  note,  L.  R.  A.  1915D,  733,  note,  Ann. 
Cas.,  1912C,  1235,  note);  and  plaintiffs  claim  that  the  same  rule  ap- 
plies in  the  case  of  the  creation  of  a  trust  for  volunteers,  especially  un- 
der section  170  of  tlie  Personal  Property  Law  (Consol.  Laws,  c.  41), 
which  provides  in  substance  that,  where  a  person  makes  a  delivery  of 
a  certificate  of  stock  without  indorsement  or  assignment,  with  intent 
to  transfer  title  to  the  shares,  an  obligation  rests  upon  him  to  complete 
the  transfer  by  indorsement.  See  Talbot  v.  Talbot,  32  R.  L  72,  78 
Atl.  535,  Ann.  Cas.  1912C,  1221. 

[1-3]  It  is,  however,  unnecessary  to  decide  this  question,  because  I 
find  no  evidence  of  any  intent  on  the  part  of  decedent  to  pass  title  to 
said  shares  of  stock  to  Miss  Tannenbaum,  either  at  the"  interview 
in  January,  1918,  or  at  any  other  time.  Miss  Tannenbaum  tes- 
tified that  after  that  interview  she  regarded  hierself  as  a  trustee ;  bat 
the  fact  that  the  certificates  for  the  shares  subsequently  purchased  were 
issued  in  decedent's  name  negatives  the  idea  that  Miss  Tannenbaum 
owned  the  legal  title  to  the  shares  in  trust.  She  was  merely  a  bailee. 
I  think  that  decedent's  intention,  as  disclosed  by  the  evidence,  was  to 
make  a  testamentary  disposition  of  the  property  in  question,  retaining 
full  control  and  power  of  disposition  thereof  during  her  lifetime;  and, 
as  such  intention  was  not  evidenced  by  an  instrument  executed  with 
testamentary  formalities,  the  attempted  disposition  was  of  course  inef- 
fectual. See  Partridge  v.  Keams,  32  App.  Div.  483,  53  N.  Y.  Supp. 
154. 

Taking  this  view  of  the  case,  I  cannot  do  otherwise  than  determine 
that  no  trust  was  created  for  the  plaintiffs  and  the  defendants  Annette 
and  Laurette  Norris.  Although  this  seems  to  result  in  frustrating  the 
wishes  of  decedent  and  in  hardship  to  the  intended  beneficiaries,  be- 
cause, as  decedent  left  no  next  of  kin,  all  property  as  to  which  she  died 
intestate  will  go  to  the  state,  the  court  cannot  overrule  the  statutes, 
which  require  that  testamentary  dispositions  of  property  shall  be  made 
in  the  manner  therein  prescribed.  It  is  a  case  in  which  the  Legislature 
might  well,  it  would  seem  to  me,  effectuate  the  decedent's  intention  by 
releasing  the  property  to  tlie  intended  beneficiaries ;  but  this  court  can 
afford  them  no  relief. 

[4]  Judgment  will  be  rendered,  dismissing  the  complaint  on  the 
merits,  but  without  costs.  As  the  public  administrator  has  not  asked  in 
his  answer  for  relief  as  against  the  defendant  Tannenbaum  for  sur- 
render of  the  certificates,  no  lelief  of  that  nature  can  be  granted.  The 
prayer  for  relief  in  the  answer  of  the  defendant  Tannenbaum,  that  she  j 
be  instructed  as  to  her  duty  in  the  premises,  is  ineffectual,  because  she  is 
not  a  trustee,  but,  as  stated  above,  a  mere  bailee,  and  the  public  admin- 
istrator can  recover  the  certificates  by  replevin,  if  necessary. 
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Let  the  defendant  Kelly  submit  a  decision  in  accordance  with  this 
opinion,  giving  notice  of  settlement  to  all  parties  who  have  appeared 
herein.  The  requests  to  find  submitted  by  the  plaintiff  will  be  passed 
upon  at  the  time  of  signing  the  decision,  and  any  other  party  who  has 
answered  may  submit  requests  to  find  on  the  return  day  of  the  notice 
of  settlement. 

Ordered  accordingly. 


(191  App.  Dlv.  179) 

Application  of  J,  W.  BOWB  CO.,  Inc. 

In  re  SCHWARZ. 

(Supreme  Ck>urt,  Appellate  Division,  First  Department    March  19,  1920.) 

1-  Attobket  and  client  «=»126(1) — Relation  held  not  to  exist,  bo  as  to 
at7th0bize  bummabt  proceedings. 

Correspondence  between  a  New  York  attorney,  conducting  a  collection 
agency  In  other  states,  where  he  was  not  authorized  to  practice  law,  and 
one  sending  a  claim  to  his  Pittsburgh  office  for  collection,  held  to  show 
that  the  relation  of  attorney  and  client  did  not  exist,  so  as  to  authorise  a 
summary  proceeding  to  compel  him  to  pay  ov^r  money  collected. 

2.  Attorney  and  client  ^=>32 — ^Use  of  misleading  letter  heads  ihpropbb. 

It  is  Improper  for  a  New  York  attorney,  conducting  a  collection  agency 

In  other  states,  where  he  is  not  authorized  to  practice  law,  to  use  a 

letter  head  calculated  to  create  the  impression  tiiat  be  maintains  offices 

as  an  attorney  in  the  cities  enumerated  in  such  other  states. 

Appeal  from  Special  Term,  New  York  County. 

Application  by  the  J.  W.  Rowe  Company,  Incorporated,  for  an  or- 
der requiring  Adolph  M.  Schwarz,  an  attorney^  to  pay  over  moneys 
received  by  him  belonging  to  the  applicant  From  an  order  denying 
the  motion,  the  applicant  appeals.    Affirmed. 

See,  also,  175  App.  Div.  335,  161  N.  Y.  Supp.  1079. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWUNG, 
and  MERRELLr,  JJ. 

S.  Hanford,  of  New  York  City  (Charles  E.  Lydecker,  of  New  York 
City,  on  the  brief),  for  appellant. 

Adolph  M.  Schwarz,  of  New  York  City  (Herbert  C.  Smyth,  of  New 
York  City,  of  counsel),  for  respondent. 

DOWIvING,  J.  [1]  The  respondent  is  an  attorney,  admitted  to 
practice  in  the  state  of  New  York.  He  maintains  an  office  in  the  city 
of  New  York.  The  letter  heads  used  by  him  in  the  correspondence 
in  evidence  sent  from  such  office  are  as  follows : 

"Adolph  M.  Schwarz, 
"Attorney  and  Counselor  at  Law, 

"299  Broadway,  New  York. 

**Boeton,  Chicago, 

"Kimball  Bnfldlnft  First  Nat'l  B'k  Bldg. 

'ThUadelphia,  Cleveland, 

"Land  TiUe  Building,  Leader  Building. 

^'Pittsburgh,  Detroit, 

"Frlck  Building.  Dime  Bank  Building. 
"Private  Office,** 

^=9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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The  appellant  is  a  corporation  organized  under  the  laws  of  the  state 
of  Virginia.  Before  October  1,  1918,  it  placed  in  the  hands  of  re- 
spondent for  collection  a  claim  amounting  to  $400.47  against  a  com- 
pany doing  business  at  Williamsburg,  Va.  This  claim  was  not  sent 
to  the  respondent's  New  York  office,  but  was  sent  to  Adolph  M» 
Schwarz,  414  Frick  Building,  Pittsburgh,  Pa.  At  that  address  the 
respondent  maintained  vand  conducted  a  collection  agency,  and  the  let- 
ter heads  used  in  the  correspondence  conducted  therefrom  with  ap- 
pellant was  as  follows : 

"Adolph  M.  Schwarz. 

"Phone  5254  Grant 
"Commercial  Collections  Everywhere, 
"414r-15-16  Frick  Building, 
"Pittsburgh,  Pa." 

This  office  was  in  charge  of  a  representative  of  respondent,  one  Le- 
der,  whose  initials  are  attached  to  the  letters  sent  out  to  appellant  from 
the  Pittsburgh  office.  Respondent  was  never  admitted  to  practice  as 
an  attorney  in  the  state  of  Pennsylvania.  On  October  2,  1918,  appel- 
lant was  asked  to  send  a  check  for  $25  "to  cover  the  necessary  pre- 
liminary court  costs/'  which  it  did,  mailing  it  to  the  Pittsburgh  office. 

The  claim  in  question  was  collected  by  the  respondent  without  suit. 
It  was  paid  by  the  check  of  the  debtor  to  the  order  of  respondent, 
dated  October  25,  1918,  and  was  deposited  in  a  Pittsburgh  bank;  the 
indorsement  being  made  by  means  of  a  rubber  stamp.  Appellant  re- 
ceived no  remittance  or  information  from  the  Pittsburgh  office  on  the 
claim.  Being  advised  in  July,  1919,  that  the  claim  had  been  paid  by 
the  debtor,  the  appellant  on  July  8th  telegraphed  to  the  Pittsburgh  of- 
fice that  it  understood  the  claim  had  been  paid,  and,  receiving  no  reply, 
wrote  to  the  same  office  on  July  15th.  None  of  these  letters  is  writ- 
ten to  respondent  as  an  attorney,  and  when  the  final  letter  was  sent  the 
threat  was  made  that,  unless  an  immediate  reply  was  made,  the  matter 
would  be  turned  over  to  the  post  office  authorities. 

This  led  to  the  first  response  coming  directly  from  respondent,  and 
written  on  his  New  York  letter  heads,  which  designated  him  as  an 
attorney  and  counselor  at  law.  In  this  letter,  dated  July  22,  1919,  re- 
spondent quoted  the  status  of  various  other  claims  put  in  his  hands  by 
appellant,  which  was  taken  from  the  "Pittsburgh  books  of  accounts 
here,"  and  he  asked,  "What  evidence  have  you  in  your  possession  of 
the  collection"  of  the  claim  in  question  ?  On  the  same  day  respondent 
telegraphed  from  New  York  to  the  debtor,  asking  full  particulars  of 
the  alleged  payment  and  who  was  indorsee  on  the  check.  A  copy  of 
this  telegram  was  sent  to  appellant,  which  replied  in  a  letter  of  July 
24,  1919,  which  upon  its  face  is  a  communication  to  a  collection  agen- 
cy, and  not  to  an  attorney.  To  this  respondent  replied  by  a  lengthy 
letter  under  date  of  July  27,  1919,  advising  appellant  that  he 
had  just  returned  from  Pittsburgh,  where  he  had  his  former  manager, 
Leder,  arrested ;  that  Leder  had  promised  to  make  good  to  respondent 
from  $8,000  to  $10,000;  that  a  cashier's  check  had  been  issued  by  the 
Bank  of  Pittsburgh  for  the  amount  due  respondent,  and  then  collected 
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by  Leder  upon  a  forged  indorsement  after  depositing  it  in  his  (Leder's) 
own  personal  account.  Respondent  claimed  the  Bank  of  Pittsburgh 
was  responsible  to  appellant  for  having  paid  the  check  upon  a  forgery 
of  appellant's  indorsement  by  which  Leder  alone  profited.  Appellant 
pressed  for  the  return  of  the  other  claims  in  respondent's  hands  for 
collection,  and  respondent  continued,  urging  that  they  be  not  with- 
drawn. Appellant  also  insisted  that  it  be  paid  at  once  the  amount  col- 
lected on  the  claim  in  question,  and  refused  to  accede  to  respondent's 
suggestions  that  he  proceed  against  the  Bank  of  Pittsburgh.  Nothing 
ever  was  paid  by  respondent,  and  this  summary  proceeding  was  brought 
to  compel  respondent  to  pay  over  to  appellant  the  sum  of  $313.74,  the 
amount  collected,  less  charges,  and  the  further  sum  of  $25,  advanced 
for  possible  costs,  but  never  used. 

I  think  it  is  clear,. from  all  the  correspondence  herein,  that  appellant 
did  not  retain  respondent  as  an  attorney,  but  as  the  proprietor  of  a 
collection  agency.  Respondent  was  not  admitted  to  practice  in  either 
Pennsylvania  or  Virginia.  Appellant  did  not  retain  his  services  at 
his  New  York  office,  where  he  represented  himself  as  an  attorney,  but 
at  his  Pittsburgh  office,  where  he  conducted  a  commercial  collection 
agency  only.  This  was  an  employment  by  a  Virginia  corporation  of 
a  Pennsylvania  agency  to  collect  a  debt  due  from  a  Virginia  company. 
No  services  whatever  were  performed  by  respondent  in  the  state  of 
New  York  in  relation  to  this  claim.*  He  could  not  lawfully  render 
legal  services  in  either  Virginia  or  Pennsylvania,  and  did  not  attempt 
so  to  do. 

Appellant  did  not  rely  upon  respondent's  membership  in  the  bar 
of  New  York  in  seriding  him  its  claims  for  collection.  For  aught  that 
appears,  it  never  knew  that  he  was  a  New  York  attorney,  or  an  at- 
torney of  any  state.  It  wanted  a  claim  collected,  and  put  it  in  the 
hands  of  a  commercial  agency  at  Pittsburgh.  No  letter  head  bearing 
respondent's  name  as  an  attorney  came  to  appellant's  knowledge,  so 
far  as  the  record  shows,  until  nine  months  after  the  claim  had  been 
sent  to  the  Pittsburgh  office,  and  when  respondent  was  trying  to  es- 
tablish responsibility  for  the  misappropriations  in  that  office,  which 
were  traced  to  his  manager  there.  There  is  no  claim  that  respondent 
ever  profited  by  the  moneys  diverted  to  the  personal  account  of  the 
manager,  and  while  he  never  paid  appellant  the  amount  due,  he  had 
himself  received  no  benefit  by  the  transaction,  and  was  tr>^ing  to  put 
the  burden  of  payment  upon  the  Bank  of  Pittsburgh,  which  had  paid 
out  the  money  on  forged  indorsements,  and  under  circumstances  which 
he  thought  made  it  liable. 

In  my  opinion  the  relation  of  attorney  and  client  never  existed  be- 
tween appellant  and  respondent.  Appellant  simply  retained  a  collec- 
tion agency  in  Pittsburgh,  maintained  by  respondent,  and  its  remedy 
must  be  sought  otherwise  than  by  a  summary  proceeding. 

[2]  We  think  this  record  discloses  matters,  however,  which  should 
be  the  subject  of  investigation.  Respondent  is  an  attorney  in  this 
state.  He  uses  a  letter  head,  quoted  above,  which  is  calculated  to 
create  the  impression  that  he  maintains  other  offices  as  an  attorney 
in  the  cities  therein  enumerated  at  the  places  designated.     He  has 
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no  office  as  an  attorney  at  the  Frick  Building  in  Pittsburgli,  Pa.,  and 
he  is  not  authorized  to  practice  law  in  that  state.  What  he  maintains 
there  is  only  a  collection  agency.^  An  attorney  has  no  right  to  use 
a  deceptive  and  misleading  caption  on  his  office  stationery,  intended 
to  obtain  business  upon  the  faith  of  his  professional  character,  when 
in  fact  he  cannot  act  in  such  a  capacity  in  one,  at  least,  of  the  locali- 
ties listed.  It  would  be  a  fraud  upon  the  public  to  allow  an  attorney 
to  induce  the  placing  of  matters  in  his  hands  by  a  representation  that 
he  was  an  attorney  practicing  in  various  states,  and  then  have  him  re- 
sist the  enforcement  of  the  usual  remedies  applicable  to  the  protection 
of  a  client's  rights,  upon  the  ground  that  he  was  not  qualified  as  an 
attorney  in  the  state  where  a  collection  was  to  be  made,  and  therefore 
could  not  be  held  to  the  strict  accountability  incident  to  the  professional 
relationship. 

In  this  proceeding,  there  is  no  proof  that  appellant  ever  saw  respond- 
ent's letter  heads  until  long  after  it  placed  its  claims  in  the  hands  of 
its  out-of-town  agency  for  collection,  nor  that  it  relied  upon  his  pro- 
fessional character  as  a  New  York  attorney  in  intrusting  him  with  its 
collections  outside  of  this  state,  for  all  its  claims  put  in  the  hands  oJE 
the  Pittsburgh  agency  were  against  debtors  living  in  Virginia.  But 
the  respondent's  methods  of  doing  business  were  severely  criticized 
by  the  court  (175  App.  Div.  335,  161  N.  Y.  Supp.  1079),  and  it  was 
only  in  view  of  his  representation  that  he  would  "cheerfully  and  faith- 
fully abide  by  the  rule  of  guidance  thus  laid  down"  that  the  action  tak- 
en was  limited  to  what  was  said  by  the  Presiding  Justice : 

"We  are  of  the  opinion  that  the  proper  disposition  of  this  proceeding  Is  to 
express  our  emphatic  disapproval  of  the  advertising  and  soliciting  methods 
of  respondent  and  severely  censure  him  therefor.  Upon  his  refraining  from 
farther  use  of  such  methods,  no  further  action  wiU  be  taken.  Respondent 
and  the  bar  generally  are  warned  that  such  conduct  is  not  to  be  tolerated,  and 
repetition  thereof  will  lead  to  disbarment" 

Mr.  Justice  Scott,  however,  dissented,  saying: 

"I  fully  agree  that  the  respondent  should  be  disciplined,  but  I  am  not  coo- 
tent  to  concur  In  a  mere  censure.  If  the  respondent's  practices  are  repre- 
hensible, the  case  is  so  dagrant  that  nothing  short  of  disbarment  seems  to  me 
to  be  adequate.*' 

The  facts  disclosed  by  this  proceeding  seem  to  me  to  call  for  ia- 
vestigation  as  to  whether  respondent's  representations  contained  in 
his  Kew  York  office  letter  were  intended  and  calculated  to  deceive,  and 
whether  in  fact  that  result  has  been  accomplished,  to  the  damage  and 
loss  of  those  intrusting  business  to  him,  and  the  matter  should  there- 
fore be  referred  for  appropriate  action  to  the  New  York  County  Law- 
yers' Association,  which  instituted  the  original  disciplinary  proceed- 
ings against  him. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 
All  concur. 
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(101  App.  Dlr,  171) 

WILLIAMS  T.  GALLATIN,  Oommiwioner  of  Parks,  et  al. 

(Supreme  Court,  Appellate  DlvlBiOQ,  First  Department    March  5,  1020.) 

1.  MtmiGiPAL  ooBFoaATioNS  ^=»721(8) — Chabteb  pbovibion  hku)  rot  applx- 

OABUB  TO  XRJOXK  1L4INTENAKCB  OP  PUBLIC  8ASXTY  XI76TITUTX  IN  PABK. 

Greater  New  Tork  Gbarter,  (  627,  making  it  unlawful  to  gmnt  for  tbe 
purpose  of  a  public  fair  any  portion  of  Ontral  Park,  is  not  applicable  to 
a  suit  by  a  taxpayer  to  enjoin  the  maintenance  in  such  park  of  an  institute 
wherein  safety  and  sanitary  appliances  are  exhibited;  the  purpose  for 
which  such  charter  provision  was  passed  being  to  prevent  the  location  of 
the  World's  Fair  in  sudi  park. 

%.  Municipal  cobpobations  ^=5>721  (2>— Maiwtewancb  of  exhibition  of  safe- 
ty AND  BANITABT  APPLIANCES  IN  BUILDING  PBEVIOUSLT  EBECTED  NOT  AN  EN- 
GBOAGHMENT  ON    PABK    SPACE. 

In  a  taxpayer's  suit  to  enjoin  a  park  commissioner  from  using  an  old 
building  located  in  Central  Park  for  the  purpose  of  exhibiting  safety  and 
sanitary  appliances  under  .a  revocable  license,  petition  held  not  to  state  a 
cause  of  action ;  it  not  appearing  that  any  open  park  space  was  invaded 
or  encroached  upon. 

Smith,  J^  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Suit  by  William  H.  Williams  against  Francis  D.*  Gallatin  as  Com- 
missioner, etc.,  and  others.  From  an  order  and  judgment  entered 
on  a  motion  for  judgment  on  the  pleadings,  granting  the  motion  and 
dismissing  the  complaint  (108  Misc.  Rep.  187,  178  N.  Y.  Sapp.  148), 
complainant  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  and 
MERRELL,  JJ . 

W.  B.  Roulstone,  of  New  York  City  (GuUie  B.  Goldin.  of  New  York 
City,  on  the  brief),  for  appellant. 

William  J.  Moran,  of  New  York  City,  for  respondent  Safety  In- 
stitute of  America. 

CLARKE,  P.  J.  The  plaintiff,  a  taxpayer,  brings  an  action  in  equi- 
ty against  the  commissioner  of  parks,  the  city,  and  the  Safety  Institute 
of  America,  Incorporated,  to  have  an  agreement  in  writing  executed 
by  said  defendants  annulled  as  illegal,  null,  and  void,  and  to  restrain 
the  said  defendants  from  acting  under  said  agreement 

The  defendant  corporation  was  incorporated  under  the  name  of  the 
"American  Museum  of  Safety"  by  chapter  152  of  the  Laws  of  1911. 
Its  name  was  subsequently  duly  changed  to  the  "Safety  Institute  of 
America."    Section  2  of  said  law  provides : 

"The  objects  of  the  corporation  hereby  created  are  to  study*  and  promote 
means  and  methods  of  safety  and  sanitation  and  the  application  thereof  to 
any  and  all  public  or  private  occupations  whatsoever,  and  of  advancing  knowl- 
edge of  kindred  subjects ;  and  to  that  end  to  establish  and  maintain  a  museum, 
library  and  laboratories,  and  their  branches,  wherein  all  matters,  methods 
and  means  for  improving  the  general  condition  of  the  people  as  to  their 
safety  and  health  may  be  studied,  tested  and  promoted,  with  a  view  to  lessen- 
ing the  number  of  casualties  and  avoiding  the  causes  of  physical  suffering  and 

^s»Vot  otber  cases  see  same  topic  ft  KBY-NUMBBR  in  aU  Kay-Numbered  DlgeeU  A  lodeze* 
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of  premature  death ;  and  to  disseminate  the  results  of  such  study,  researches 
and  test  by  lectures,  exhibitions  and  other  publications." 

Defendant  is  recognized  as  an  institution  possessing  a  public  interest 
and  worthy  of  recognition  and  support  by  public  funds.  Chapter  466, 
Laws  of  1914  (section  244a,  Greater  New  York  Charter),  authorizes 
the  board  of  estimate  and  apportionment  of  the  city  of  New  York 
to  appropriate  annually — 

"such  sum  as  It  may  deem  proper,  not  exceeding  fifty  thousand  dollars,  for 
the  keeping,  preservation  and  exhibition  of  safety  devices  and  means  and 
methods  of  sanitation  In  the  building  or  any  part  thereof  in  the  dty  of  New 
York,  now  or  hereafter  occupied  by  the  American  Museum  of  Safety,  upaa 
condition  that  the  collection  of  safety  devices  and  the  means  and  methods  of 
sanitation  exhibited  in  said  building  occupied  or  to  be  occupied  by  the  Ameri- 
can Museum  of  Safety,  shall  be  kept  open  and  accessible  to  the  public  hereafter 
free  of  all  charge  throughout  the  year,  five  days  in  each  week,  one  of  which 
shall  be  Sunday  afternoon,  and  also  for  two  eyenings  In  each  week,"  etc. 

Plaintiff  brings  this  action  as  a  taxpayer.  His  general  purpose  is 
the  entirely  laudable  one  of  preventing  improper  invasion  and  en- 
croachment in  and  upon  the  Central  Park.  From  time  to  time  in  the 
past  many  schemes  have  been  devised  which,  if  successful,  would  have 
resulted  in  encroachments  more  or  less  interfering  with  its  basic  pur- 
pose, viz.  that  of  an  open  and  beautiful  park  and  playground  for  the 
general  public.  This  court  is  in  entire  sympathy  with  the  general 
public  determination  to  preserve  the  park  as  a  park  and  to  prevent 
the  diversion  of  any  part  thereof  to  other  than  park  purposes. 

What  are  appropriate  park  purposes  must  to  a  certain  extent  be 
left  to  the  wisdom  and  discretion  of  those  charged  with  its  manage- 
ment. There  are  now  within  its  area  boats  upon  the  lakes,  swings 
and  merry-go-rounds  for  children,  ball  grounds  and  tennis  courts, 
conservatories,  restaurants,  music  stands,  statues,  and  the  Metro- 
politan Museum  of  Art.  Grouped  around  the  Arsenal  Building  at 
Sixty-Fourth  street  and  Fifth  avenue,  an  old  brick  structure  originally 
erected  by  the  state  as  a  state  arsenal,  there  is  a  menagerie  of  wild 
animals.  Since  title  passed  from  the  state  to  the  city,  this  building 
has  been  used  for  various  purposes  under  the  jurisdiction  of  the  park 
department;  it  is  in  the  park,  and  has  stood  there  for  many  years. 
All  that  is  contemplated  by  the  agreement  attacked  is  to  permit  the  de- 
fendant institute  at  its  own  expense,  upon  plans  approved  by  the  park 
department,  to  improve  the  said  building  and  to  exhibit  therein  under 
suitable  regulations  safety  and  sanitation  devices  for  the  education  of 
the  public  in  the  matter*  of  health  and  bodily  safety.  Commercial  ex- 
ploitation and  advertisement  is  prohibited.  Not  a  foot  of  open  park 
space  is  taken  or  appropriated.  An  old  building  is  to  be  renovated  and 
improved,  and  put  to  a  useful  public  purpose  under  a  revocable  privi- 
lege, minutely  guarding  the  interests  of  the  city. 

[1]  Appellant  cites  section  627  of  the  Greater  New  York  Charter 
(Laws  1901,  c.  466),  making  it  unlawful  to  grant,  use,  or  occupy  for 
the  purpose  of  a  public  fair  or  exhibition  any  portion  of  said  Central 
Park.  This  section  was  passed  for  the  purpose  of  preventing  tlae -lo- 
cation within  the  borders  of  the  park  of  the  World's  Fair,  and  was  in 
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response  to  the  general  public  sentiment  at  the  time  that  such  a  use, 
with  the  buildings  necessary  to  be  erected  for  that  purpose,  would 
be  entirely  foreign  to  the  purposes  of  the  park  and  destroy  its  beauty 
and  its  usefulness.  We  do  not  think  the  provision  applicable  to  the 
situation  here  presented. 

[2]  We  agree  with  the  learned  Special  Tcxm  that  the  complaint  does 
not  state  a  cause  of  action.  We  put  our  affirmance  of  the  order  ap- 
pealed from  upon  the  specific  ground  that  all  that  is  provided  for  in 
the  written  agreement  sought  to  be  declared  null  and  void  is  the  im- 
provement of  an  old  building  now  standing  in  the  park,  and  its  use 
after  improvement  as  a  museum  for  the  exhibition  of  safety  and  sani- 
tary appliances  for  the  education  of  the  public,  under  a  revocable  li- 
cense in  which  the  interests  of  the  city  are  minutely  safeguarded,  and 
by  which  no  open  park  space  is  invaded  or  encroached  upon. 

The  order  and  judgment  appealed  from  should  be  affirmed,  with 
costs  to  the  respondent. 

LAUGHLIN  and  MERRELL,  JJ.,  concur. 

SMITH,  J.  (dissenting).  The  facts  are  stated  in  the  opinion  of  the 
Presiding  Justice.  I  am  not  convinced,  however,  that  the  rights  given 
to  the  Safety  Institute  by  the  instrument  were  legally  given.  In  the 
opinion  the  rights  given  are  called  a  revocable  license.  If  it  be  meant 
revocable  at  will,  I  do  not  so  read  the  paper.  The  rights  given  may 
be  revoked  by  the  city  for  noncompliance  with  the  conditions  imposed, 
or  if  the  property  shall  be  required  for  other  park  purposes.  This 
does  not  give  to  the  city  the  power  to  revoke  at  will,  but  after  invest- 
ment of  $50,000  in  the  repair  of  the  building  the  Safety  Institute  could 
require  proof  before  a  court  or  jury  that  the  property  was  required 
for  other  park  purposes  before  its  rights  were  taken  away. 

Again,  the  power  of  revocation  given  is  incumbered  by  the  moral  ob- 
ligation to  permit  for  the  10-year  period  prescribed  in  the  instrument 
the  use  of  the  building  upon  which  the  Safety  Institute  expends  $50,- 
000  for  repair.  So  that  in  ptkictical  effect  the  instrument  gives  to  the 
Safety  Institute  the  use  of  this  park  building  for  10  years,  unless  to 
meet  some  very  cogent  demand  for  its  use  for  park  purposes,  or  un- 
less the  .Safety  Institute  fails  to  perform  the  conditions  specified. 

The  opinion  further  says: 

"We  put  our  afl9rmance  of  the  order  appealed  from  upon  the  specific  ground 
that  all  that  is  provided  for  in  the  written  agreement  sought  to  be  declared 
null  and  void  is  the  improvement  of  an  old  building  now  standing  in  the 
park,  and  its  use  after  improvement  as  a  museum  for  the  exhibition  of  safety 
and  sanitary  appliances  for  the  education  of  the  public  under  a  revocable 
license,  in  which  the  interests  of  the  city  are  minutely  safeguarded  and  by 
which  no  open  park  space  is  invaded  or  encroadtied  upon." 

The  court,  then,  is  not  willing  to  hold  that  the  exhibition  by  the 
Safety  Institute  is  a  park  purpose  or  incidental  thereto.  If  it  were,  the 
city  might  authorize  the  erection  of  a  new  building  therefor.  That 
this  purpose  of  the  Safety  Institute  is  not  a  park  purpose  seems  clear. 
All  definitions  of  parks  involve  the  idea  of  open  air  exercise,  entertain- 
ment, and  enjoyment.    All  buildings  are  excluded,  except  such  as  are 


Digitized  by 


Google 


94  181  NBW   YORK   8UPPLBMENT  (Sup.  Ct 

necessary  or  incidental  to  such  open  air  use.  It  is  far  from  accurate  to 
say  that  the  study  of  safety  devices  is  in  any  way  incidental  to  such 
use.  It  cannot  give  legality  to  this  instrument  that  the  purpose  of 
the  Safety  Institute  he  educational  or  for  the  public  good.  Neither  of 
these  purposes  authorize  the  city  to  surrender  to  it  any  part  of  the 
public  parks.  Could  you  permit  the  use  of  this  building  for  a  public 
school?  For  a  fire  engine  station?  For  a  public  hospital?  I  think 
clearly  not.  The  city  holds  this  land  for  a  park,  and  no  other  use 
thereof  is  permitted,  except  by  act  of  the  Legislature.  The  Metropoli- 
tan Museum  of  Art,  with  its  enormous  educational  value,  occupies 
park  space  only  through  special  legislative  permission. 

The  question  is  here  squarely  presented  whether  the  city,  with  leg- 
islative permission  to  use  this  land  only  for  park  purposes,  may  per- 
mit the  use  of  a  building  thereon,  even  temporarily,  for  any  other  pur- 
pose? No  such  express  power  is  given.  None  I  think  is  implied. 
If  the  city  have  such  power,  why  not  to  a  corporation  organized  for 
private  gain,  as  well  as  for  a  public  purpose?  Must  the  corporation 
be  educational,  or  merely  philanthropic?  The  limit  of  such  power  is 
nowhere  defined,  and  to  hold  that  such  power  exists  would  present  in- 
numerable questions  as  to  the  proper  recipients  thereof.  Moreover, 
such  a  holding  would  be  most  dangerous,  because  of  the  possibilities 
of  its  misuse.  The  old  Mt.  St.  Vincent  restaurant  is  upon  park  land. 
May  its  use,  though  temporary,  be  permitted  to  some  other  corpora- 
tion, with  purposes  foreign  to  park  use,  upon  like  terms?  The  Clare- 
mont  restaurant  is  upon  park  land.  If  that  should  be  abandoned  as 
a  restaurant,  may  its  use  be  even  temporarily  permitted  to  still  some 
other  such  corporation  upon  like  terms?  The  harm  to  the  city  in  the 
permission  here  given  may  be  slight,  but  as  a  precedent  the  ruling  is, 
I  think,  pregnant  with  mischief.  If  there  be  no  need  of  this  building 
at  present  for  park  purposes,  it  should  either  be  destroyed  or  held 
until  its  use  is  sought  for  some  purpose  incidental  to  the  park  use. 
The  park  space  in  New  York  is  already  too  spare.  The  courts  should 
jealously  guard  even  slight  encroachments,  lest  they  be  made  prec- 
edents for  greater  encroachments  hereafter. 

In  my  judgment  the  order  should  he  reversed,  and  the  injunction 
granted. 


(191  App.  Div.  142) 

KMBTZ  v.  DB  RONDB  et  al. 

(Supreme  Conrt,  Appellate  Division,  First  Department    March  5,  1920.) 

1.  Specific  pebfobmance  <®=>132 — Decree  held  not  to  bequire  pURCHASBa 

TO  PERFORM,  WHERE  THERE  WERE  INCUMBRANCES  NOT  ASSUMED. 

Under  decree  for  spedflc  perfonnance  requiring  plaintiff  at  the  same 
time  that  defendant  makes  payments  to  deliver  a  deed  conveying  the  fee  ''to 
D.  with  full  covenants,  free  of  all  incumbrances  except  such  as  are  there- 
in mentioned,"  defendant  was  not  required  to  accept  a  deed  conveying  to 
him  the  fee  with  full  covenants,  where  there  were  other  incumbrances 
than  those  mentioned  in  the  contract  and  decree. 

2.  Tender  ^c=>12(3) — By  sureties  on  appeal  bond  held  bttotcient. 

In  action  against  sureties  on  undertaking  <hi  appeal,  heldf  that  tender 
of  a  sum  greater  In  amount  than  every  item  of  costs  chargeable  against 

^s»For  etlier  cases  see  same  topic  A  KEY-NUMBER  in  all  Key -Numbered  Digests  A  Indexes 
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sureties  was  sufficient,  tbong^  it  did  not  Indode'certaln  dlsburaements  ot 
f6;  the  tender  of  over  $60  for  whlGh  defendants  were  not  liable  oTercom- 
ing  failure  to  Include  the  $6. 
tb  Appeal  and  ebsob  ^cs>12S4(3)— Jxtdokbitt  fob  entibb  aicouht  or  apfsaz. 

BOND  HXLD  UNWABRANTED. 

tinder  undertaking  on  appeal  whereby  defendant  sureties  agreed  that* 
If  Judgment  appealed  from  was  affirmed,  they  would  pay  the  sum  directed 
to  be  paid  and  specifically  perform  the  contract  as  directed  and  pay  all 
costs  and  damages  which  might  be  awarded  against  Judgment  debtor,  not 
exceeding  $9,000,  where  defendants  tendered  over  $250,  whl<di  amount  cov- 
ered all  items  of  costs  properly  chargeable  against  them,  and  there  were 
no  damages  awarded,  held,  court  erred  in  giving  Judgment  against  them  for 
$9,000  and  Interest ;  plaintiff  having  failed  to  tender  such  deed  as  decree 
of  specific  performance  required. 

Appeal  from  Trial  Term,  New  York  County, 

Action  by  John  Kmetz,  general  guardian,  etc.,  against  Henry  De 
Ronde  and  others.  From  a  judgment  for  plaintiff,  on  decision  by  court 
after  trial  without  a  jury,  defendants  appeal.    Reversed. 

See,  also,  183  App.  Div.  736, 171  N.  Y,  Supp.  73. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
MERRELL,  and  PHILBIN,  JJ. 

Howard  R.  Bayne,  of  New  York  City,  for  appellants. 
Rufus  M.  Overlander,  of  New  York  City  (Jolm  Vemou  Bouvier,  Jr., 
of  New  York  City,  of  counsel),  for  respondent. 

MERRELL,  J.  This  appeal  is  from  a  judgment  rendered  in  favor 
of  the  plaintiff  and  against  the  defendants  for  $9,712.90. 

The  action  was  brought  to  recover  the  sum  of  $9,000  and  interest 
upon  an  undertaking  executed  by  the  defendants,  as  sureties,  to  stay 
execution  on  an  appeal  by  the  defenclant  from  a  judgment  rendered  in 
favor  of  the  plaintiff  and  against  one  George  H.  De  Ronde  in  an  action 
to  compel  specific  performance  on  said  defendants  part  of  a  certain 
contract  for  the  ssde  of  real  property  situate  in  Westchester  county. 
The  judgment  in  the  action  for  specific  performance  was  entered  in 
Westchester  county  November  19,  1917,  and  directed  that  said  contract 
be  specifically  performed,  and  that — 

The  defendant  '*pay  to  the  attorney  for  the  plaintiff,  the  balance  of  the  pur- 
chase price  as  follows:  The  sum  of  $150.00,  the  sum  of  $490.88,  Interest  on  said 
,  Bum  of  $6,750  and  the  balance  of  $6,600,  by  the  defendant  assuming  the  mort- 
gages, now  a  Hen  on  said  premises  to  the  amount  of  $6,600,  under  the  terms  of 
said  contract,  and  pay  the  taxes  for  the  years  1916  and  1917,  which  has  been 
assensed  against  said  property  since  date  of  the  execution  of  said  contract  and 
accept  the  deed  hereinafter  described  slmultaneoosly  therewith." 

The  judgment  decreeing  specific  performance  further  provided : 

''That  the  plaintiff's  attorney  upon  the  payment  by  said  defendant  of  said 
rams  of  money  as  hereinbefore  stated,  and  upon  defendant  producing  the  tax 
receipts  for  the  years  1916  and  1917,  do  simultaneously  therewith  deliver  to 
•aid  defendant  or  to  his  said  attorney  herein  the  deed  executed  by  Mrs.  Elsie 
P.  Westcott  and  husband  dated  May  4, 1916,  to  George  H.  De  Ronde  conveying 
the  fee  to  said  premises  to  said  George  H.  De  Ronde  with  full  covenants  free 
of  all  Incumbrances  except  such  as  are  therein  mentioned." 
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Said  judgment  further  awarded  costs  and  disbursements,  in  plaintiff's 
favor  of  the  sum  of  $74.26,  and  directed  the  defendant  to  pay  the  same. 
The  judgment  further  provided  that,  in  default  of  plaintiff's  attorney 
appointing  a  time  within  10  days  after  the  service  of  a  copy  of  the 
judgment  with  notice  of  entry  thereof  to  accept  the  balance  of  the  pur- 
chase price  and  interest,  as  provided  by  the  judgment,  "and  deliver  the 
said  deed  and  title  to  said  premises  as  aforesaid,"  then  Judgment  should 
be  rendered  in  defendant's  favor  against  the  plaintiff,  with  costs  and 
disbursements  of  the  action.  The  judgment?  for  specific  performance 
concludes  with  the  following  provision : 

"That  either  party  to  this  action  may  apply  to  this  court  at  any  time  here- 
after for  such  other,  further,  or  different  relief  aa  is  just  and  equitable  In  the 
premises." 

The  only  issue  tried  in  said  action  was  as  to  the  legal  capacity  of  the 
plaintiff  to  sue ;  the  defendant  ailing  as  a  separate  and  distinct  de- 
fense to  the  complaint  that  the  contract  which  the  defendant  was  asked 
to  specifically  perform  was  in  writing  and  executed  by  the  plaintiff 
individually  and  not  as  guardian  or  in  any  other  representative  capacity, 
and  that  therefore  the  plaintiff  could  not,  as  general  guardian,  maintain 
an  action  to  require  specific  performance.  That  was  the  only  issue 
raised  by  the  answer  and  was  the  sole  issue  litigated  upon  the  trial  of 
that  action.  The  court  therein  found  for  the  plaintiff  and  decreed  that 
the  defendant  specifically  perform  the  contract  in  the  manner  afore- 
said and  as  provided  by  said  judgment.  Without  passing  upon  the 
validity  of  the  title,  the  judgment  required  the  plaintiff,  at  the  same  time 
as  the  defendant,  under  the  provisions  of  the  judgment,  made  the  pay- 
ments therein  provided,  to  deliver  a  deed  "conveying  the  fee  to  said 
premises  to  George  H.  De  Ronde,  with  full  covenants,  free  of  all  in- 
cumbrances except  such  as  are  therein  mentioned." 

The  defendant  George  H.  De  Ronde  appealed  from  said  judgment 
to  the  Appellate  'Division  of  the  Second  Department,  where  the  judg- 
ment and  decree  requiring  such  specific  performance  was  affirmed  by 
that  court.  183  App.  Div.  736,  171  N.  Y.  Supp.  73.  The  only  ques- 
tions presented  upon  said  appeal  and  decided  by  the  appellate  court  were 
those  raised  by  the  pleadings  as  before  stated.  It  was  upon  this  appeal 
that  the  undertaking  upon  which  a  recovery  has  been  had  in  this  action 
was  given.  The  undertaking  was  not  executed  by  the  defendant-ap- 
pellant in  that  action,  but  was  executed  by  each  of  the  defendants  here- 
in as  sureties.  The  undertaking  upon  which  this  action  was  brought, 
and  upon  which  a  recovery  has  been  had,  was  in  the  usual  form  of  an 
undertaking  on  appeal  from  a  judgment  and  to  stay  execution.  The 
undertaking  recites  the  recovery  of  the  judgment  in  plaintiff's  favor  for 
the  specific  performance  on  defendant's  part  and  requiring  the  de- 
fendant to  pay  $715.14,  damages  and  costs,  and  that  the  appellant, 
feeling  aggrieved  thereby,  intended  to  appeal  to  the  Appellate  Division 
of  the  Supreme  Court  therefrom.  After  such  recitals,  the  defendants 
then  undertake  as  follows : 

"Now,  therefore,  we  Henry  De  Ronde,  residing  at  Spring  Valley,  in  New 
York,  and  Laura  De  Ronde,  residing  at  No.  48  East  Blghty-Nlnth  street,  in 
New  York  City,  and  Anna  De  Ronde,  residing  at  No.  48  East  Eighty-Ninth 
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Street,  New  Tork  Otty^  do  hereby  jointly  and  seyerally  nnderiftke  that  If  said 
judgment  so  appealed  from  or  any  part  thereof  is  af&rmed,  or  the  appeal  la 
dismissed,  the  appellant  will  pay  the  sum  recovered  or  directed  to  be  paid  by 
the  judgment,  or  tiie  part  thereof  as  to  which  it  is  affirmed  and  specifically 
perform  the  contract  as  directed  by  the  court,  and  that  the  said  appellant  will 
pay  all  costs  and  damages  wBidi  may  be  awarded  against  him  on  the  appeal, 
not  exceeding  $9,000.** 

The  undertaking  is  executed  by  the  defendants  under  their  hands  and 
seals,  and  was  duly  acknowledged  by  each  defendant  executing  the 
same. 

By  the  terms  of  the  contract,  specific  performance  of  which  was  thus 
decreed,  the  total  purchase  price  of  the  property  was  $6,950,  $200  of 
which  was  paid  upon  the  execution  of  the  contract,  $150  was  to  be  paid 
in  cash  upon  the  delivery  of  the  deed,  and  the  balance,  $6,600,  which 
covered  certain  mortgages  resting  upon  the  property  at  the  time  the 
contract  was  made,  was  to  be  paid  by  the  vendee  assuming  said  mort- 
gages.   The  contract  provided : 

"And  the  said  party  of  the  first  part,  on  receiving  such  payment  of  six  thou- 
sand nine  hundred  and  fifty  dollars,  at  the  time  and  in  the  manner  above  men- 
tioned, shall  at  his  own  proper  costs  and  expenses,  execute,  acknowledge  and 
deliver,  or  cause  to  be  executed,  acknowledged  and  delivered  to  the  said  party 
of  the  second  part,  or  to  his  assigns,  a  proper  deed  containing  a  general  war- 
ranty and  the  usual  full  covenants  for  the  conveying  and  assuring  to  him  or 
them  the  fee  simple  of  the  said  premises,  free  from  all  incumbrances  except  as 
aforesaid;    •    •    •  »• 

The  judgment  in  the  action  to  compel  specific  performance  of  said 
contract  followed  its  precise  terms.  Indeed,  it  could  do  no  more. 
The  action  was  brought  to  compel  specific  performance  of  said  contract. 
The  court  could  not  have  intended  nor  by  the  decree  provided  that  the 
defendant  must  accept  less  than  the  contract  called  for,  namely,  title 
'*f ree  from  all  incumbo-anccs"  except  as  specified  in  the  contract. 

The  $715.14,  recited  in  the  undertaking  as  damages  and  costs  pro- 
vided in  the  judgment  in  addition  to  specific  performance  of  the  con- 
tract, was  composed  of  the  item  of  $150  balance  of  the  purchase  money 
to  be  paid  upon  delivery  of  the  deed,  the  sum  of  $490.88,  interest  on 
the  balance  of  the  purchase  money  remaining  after  the  payment  of  the 
$200  upon  the  execution  of  the  contract,  and  the  sum  of  $74.26,  the 
costs  and  disbursements  of  said  action.  The  judgment  directed  the 
payment  hy  said  defendant  of  the  balance  of  the  purchase  price  of  said 
property,  $6,750,  of  which  $150  was  to  be  paid  in  cash  and  the  balance, 
$6,600,  was  to  be  paid  by  the  said  defendant  "assuming  the  mortgages 
now  a  lien  on  said  premises  to  the  amount  of  $6,600  under  the  terms 
of  said  contract  and  pay  the  taxes  for  the  years  1916  and  1917  which 
has  been  assessed  against  said  property  since  the  date  of  the  execution 
of  said  contract."  Under  the  terms  of  the  judgment,  the  payment  of 
th^  items  of  said  $150  and  $490.88  ^was  only  upon  the  delivery  to  the 
defendant  by  the  plaintiff  of  the  deed  of  conveyance  mentioned  in  the 
judgment  conveying  to  him  the  property  *'free  of  all  incumbrances, 
except  such  as  are  therein  (in  the  deed)  mentioned." 

It  would  therefore  seem  that  under  the  judgment,  as  affirmed  by  the 
Appellate  Division,  the  defendant  was  obligated  to  do  two  things: 
181N.Y.S.— 7 
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First,  to  pay  the  costs  of  the  action,  together  with  the  costs  and  dis- 
bursements of  the  appeal.  The  costs  of  the  action  were  $74.26.  The 
costs  and  disbursements  of  the  appeal  were  $100.85..  Second,  to  pay 
$150  as  part  of  the  purchase  price,  and  interest  on  the  purchase  money, 
$490.88,  at  the  time,  or,  as  expressed  in  the  judgment,  "simultaneous- 
ly" with  the  delivery  of  a  deed  conveying  said  real  estate  to  said 
vendee  **free  of  all  incumbrances,  except  such  as  are  therein  mention- 
ed." Until  such  a  deed  was  delivered  to  the  purchaser,  the  latter  was 
not  called  upon  to  make  either  of  said  last-mentioned  payments,  nor  to 
specifically  perform  said  contract. 

Subsequently  to  the  taking  of  the  appeal  by  the  defendant  from  said 
decree  of  specific  performance,  and  subsequently  to  the  execution  by 
the  defendants  of  the  undertaking  upon  which  a  recovery  has  been  had 
herein,  and,  indeed,  subsequently  to  the  affirmance  of  said  decree,  cer- 
tain proceedings  were  taken  by  and  on  behalf  of  said  defendant  to 
which  these  defendants  were  not  parties  and  by  which  they  are  not 
bound  by  virtue  of  their  undertaking.  After  the  affirmance  by  the  Ap- 
pellate Division  of  the  said  decree  of  specific  performance,  the  defend- 
ant procured  an  order  to  show  cause,  returnable  before  the  justice  who 
granted  said  decree,  requiring  the  plaintiff  to  show  cause  why  said  de- 
fendant should  not  be  relieved  under  the  final  clause  of  said  judgment 
from  specific  performance  of  said  contract,  and  why  the  defendant 
should  not  be  released  from  obligation  to  take  title  to  said  premises 
or  to  accept  a  deed  thereof,  unless  certain  incumbrances  thereon  in 
addition  to  those  .mentioned  in  the  deed  should  be  removed,  to  the  end 
that  the  defendant  should  receive  title  to  the  real  property  subject  only 
to  the  incumbrances  mentioned  in  said  contract.  Upon  the  return  of 
said  order  to  show  cause,  the  learned  justice  did  not  grant  the  defend- 
ant the  relief  sought,  but  directed  that  the  judgment  be  "opened  and 
set  aside  so  as  to  have  the  mortgages  reduced  to  conform  to  the  con- 
tract set  forth  in  the  complaint  and  to  allow  the  defendant,  and  the 
defendant  is  hereby  allowed,  to  serve  an  amended  answer  pleading 
the  restrictive  covenants  and  the  grants  set  forth  in  the  said  affidavit 
of  G.  N.  Cumow  as  a  defense  to  a  specific  performance  of  said  con- 
tract." Under  the  terms  of  the  order,  the  amended  answer  was  to  be 
served  within  10  days  after  notice  of  entry  of  the  order.  An  appeal 
was  taken  by  said  plaintiff  from  said  order  to  the  Appellate  Division, 
where  the  same  was  reversed,  with  the  costs  and  disbursements  of  the 
appeal,  upon  the  ground  that  the  court  had  exceeded  its  discretion  in 
setting  aside  a  judgment  which  had  been  affirmed  by  the  Appellate 
Division,  merely  to  permit  the  defendant  to  present  defenses  which  he 
had  failed  to  interpose  in  the  first  instance.  That  the  court  deemed 
the  defendant  not  without  relief  was  indicated  by  the  suggestion : 

"The  Judgment  Itself  furnishes,  by  the  last  clause,  a  means  by  which  de- 
fendant may  protect  himself  against  being  compelled  to  take  the  title  if  the 
property  is  incumbered  by  mortgages  other  than  those  set  forth  in  the  con- 
tract" 

See  186  App.  Div.  909,  172  N.  Y.  Supp.  901. 

[1]  It  is  the  contention  of  the  respondent  upon  this  appeal  that 
imder  the  decree  of  specific*performance  the  defendant  was  obliged  to 
accept  the  deed  of  the  premises  described  in  the  judgment  as  executed 
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by  Mrs.  Elsie  P.  Westcott  and  husband,  dated  May  4,  1916,  which  deed 
conveyed  to  the  defendant  the  fee  of  said  premises  with  full  covenant* 
free  of  all  incumbrances,  and  that  imder  said  decree,  granted  at  Spe- 
cial Term  and  affirmed  by  the  Appellate  Division,  the  tender  of  such 
a  deed  met  every  requirement  that  the  defendant  could  exact.  The 
defendant  contends,  to  the  contrary,  that  the  decree  of  specific  perform- 
ance required,  not  only  the  delivery  to  him  of  the  deed  of  the  grantor 
and  her  husband  conveying  to  defendant  the  ffee  to  said  premises  with 
full  covenants,  but  that  such  conveyance  should  be  in  fact  as  well  as 
in  name  free  of  all  incumbrances,  except  such  as  are  therein  mentioned. 

Prior  to  the  execution  of  the  undertaking  in  suit,  plaintiff's  attorney 
served  the  notice  provided  for  in  said  decree  for  closing  the  title  there- 
under, said  notice  being  for  November  30,  1917.  Before  said  notice 
was  returnable,  this  appeal  was  taken,  and  there  was  no  appearance  on 
the  return  day  thereof.  Subsequently  to  the  reversal  of  the  order  of 
the  Special  Term  directing  that  tlie  judgment  of  specific  performance 
be  opened  and  the  defendant  be  permitted  to  serve  an  amended  answer, 
inquiry  was  made  by  the  plaintiff's  attorney  of  the  attorney  for  the 
defendants  herein  as  to  when  the  defendant  in  the  specific  per>form- 
ance  action  would  be  ready  to  take  title  to  the  property.  The  attorney 
for  the  defendants  replied  that  the  vendee  was  ready  at  any  time  to  take 
title  required  by  the  judgment  of  specific  performance,  and  directed 
the  attention  of  the  plaintiff's  attorney  to  the  fact  that  besides  the  in- 
cumbrances upon  the  property  mentioned  in  the  deed  there  were  other 
incumbrances  thereon,  all  of  which  under  the  terms  of  the  judgment 
of  specific  performance  must  be  removed  before  the  defendant  could 
be  asked  to  accept  said  deed  and  perform  on  his  part.  It  was  claimed 
by  the  attorney  for  the  defendants,  and  is  undisputed,  that  there  were 
other  mortgage  liens  upon  said  property  in  addition  to  those  mentioned 
in  the  deed  and  which  were,  under  the  terms  of  the  contract,  to  be 
removed  by  the  plaintiff,  amounting  to  $2,725 ;  that,  in  addition  there- 
to, the  said  premises  were  incumbered  by  various  restrictive  covenants 
running  with  the  land  limiting  the  use  of  the  property  in  question.  Al- 
so, that  certain  grants  had  been  made  to  certain  public  service  corpo- 
rations of  easements  upon  the  premises  covered  by  the  deed  which  were 
incumbrances  thereon,  and  that  there  were  also  unpaid  taxes  prior  to 
the  years  1916  and  1917  upon  said  premises  under  which  sales  of  said 
premises  for  taxes  had  been  made.  The  court  excluded  proof  of  these 
incumbrances  upon  the  trial  herein.  The  respondent  does  not  seri- 
ously dispute  the  existence  of  such  incumbrances,  but  asserts  that  the 
defendant  is  bound  by  the  decree  of  specific  performance. 

[2]  Subsequently  to  the  reversal  on  appeal  of  the  order  of  the  Spe- 
cial Term  opening  said  decree  of  specific  performance  and  permitting 
the  defendant  in  said  action  to  serve  an  amended  answer,  the  defend- 
ants herein  tendered  to  the  plaintiff  the  sum  of  $262.83.  This  tender 
was  refused  by  the  plaintiff,  and  it  was  claimed  upon  the  trial  in  plain- 
tiff's behalf  that  the  tender  was  insufficient  because  it  did  not  include 
certain  disbursements  of  the  plaintiff  in  this  action,  amounting  to  six 
dollars.  The  tender  of  said  sum  was  made  by  defendants  to  plaintiff 
on  January  2,  1919,  and  included  the  costs  and  disbursements  awarded 
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to  plaintiflf  hy  the  judgment  of  specific  performance,  together  with  in- 
terest to  and  including  the  time  of  such  tender,  amounting  to  $79.26. 
It  also  included  the  costs  and  disbursements  awarded  the  plaintiff  hy 
the  judgment  of  affirmance  of  said  decree  of  specific  performance,  with 
interest  to  the  date  of  tender,  amotmting  to  $103.93.  Said  tender  also 
included  $15  costs  of  this  action  to  the  date  of  the  tender.  There  was 
also  included  in  such  tender  the  sum  of  $64.64,  being  the  costs  and 
disbursements  on  the  appeal  of  the  plaintiff  from  the  order  of  the  Spe- 
cial Term  opening  said  decree  of  specific  performance  and  permitting 
the  defendant  to  answer,  together  with  interest  to  January  3,  1919. 
Under  no  aspect  of  the  case  could  the  defendants  herein  be  charged 
with  said  last-mentioned  costs,  as  they  were  not  parties  to  said  proceed- 
ing, and  the  same  was  had  subsequently  to  the  execution  of  their  un- 
dertaking and  was  in  no  wise  contemplated  thereby.  Therefore  the 
tender  of  $262.83  covered  every  possible  item  of  costs  chargeable 
against  these  defendants.  Their  failure  to  tender  $6  to  cover  disburse- 
ments herein  was  amply  overcome  by  tlie  tender  of  the  $64.64  costs 
for  which  these  defendants  were  in  no  wise  liable.  This  tender  was 
refused  by  the  plaintiff,  and  within  10  days  thereafter  the  amount 
thereof  was  paid  into  court,  upon  notice  to  the  plaintiff. 

Following  the  refusal  of  the  defendant  to  specifically  perform  on  his 
part  the  terms  of  said  contract  until  the  plaintiff  should  deliver  the 
deed  in  conformity  to  the  provisions  of  the  decree  of  specific  perform- 
ance, "free  of  all  incumbrances,  except  such  as  are  therein  mention- 
ed," plaintiff's  attorney  wrote  the  attorney  for  the  defendant  by  letter 
dated  November  27,  1918,  that  the  plaintiflf  was  ready  to  close  title 
to  the  property  at  1  o'clock  on  Saturday  afternoon  of  December  7, 
1918,  at  the  office  of  the  defendant's  attorney.  The  defendant's  at- 
torney replied  under  date  of  December  3,  1918,  that  the  grantee  would 
decline  to  receive  any  deed,  "unless  it  conforms  to  the  judgment  of 
November  19,  1917,  viz.,  conveys  to  him  a  fee-simple  title  to-tiie  prem- 
ises subject  only  to  the  incumbrances  and  the  taxes  specified  in  the  judg- 
ment and  free  from  all  other  incumbrances."  In  tfiis  letter  the  attor- 
ney for  said  defendant  called  attention  to  the  fact  that  the  title  was 
then  subject  to  other  taxes  prior  to  the  year  1916,  and  that  there  were 
other  incumbrances  upon  said  premises,  and  that  the  defendant  was 
ready  and  desired  to  pay  to  plaintiff  all  costs  and  disbursements  award- 
ed to  him,  and  that  the  attorney  for  the  defendant  would  be  glad  to 
send  plaintiff's  attorney  a  check  with  interest  to  the  date  of  payment,  if 
he  would  accept  the  same. 

Upon  the  trial  of  the  action  it  appeared  there  was  no  evidence  pre- 
sented as  to  any  damages  awarded  against  the  appellant  on  the  appeal 
from  the  decree  of  specific  performance.  The  undertaking  was  that 
the  appellant  should  pay  the  sum  recovered  or  directed  to  be  paid  by 
the  judgment  or  the  part  thereof  as  to  which  it  was  affirmed  and  spe- 
cifically perform  the  contract  as  directed  by  the  court,  "and  that  the 
said  appellant  will  pay  all  costs  and  damages  which  may  be  awarded 
against  him  on  the  appeal,  not  exceeding  $9,000/'  Among  the  facts 
found  by  the  learned  justice  below  were: 
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*'(4)  Thnt  by  the  terms  of  said  order  of  April  9,  1918^  and  the  said  under- 
taking,  the  defendants  became  jointly  and  severally  bound  in  the  penal  sum  of 
?9,000  for  the  faithful  performance  of  the  said  Judgment" 

Also: 

"(10)  That  the  plaintiff  suffered  damages  in  the  sum  of  $9,000,  with  interest 
from  the  21st  day  of  June,  1918,  amounting  to  the  sum  of  $563.68,  together  with 
costs.'' 

And  as  a  conclusion  of  law  the  learned  justice  below  found : 

"IV.  That  the  amount  ot  damages  is  fixed  by  the  order  and  undertaking  in 
the  sum  of  $9,000." 

[3]  Thereupon  the  court  directed  judgment  for  the  full  amount 
claimed,  namely,  $9,000,  besides  interest  from  June  21,  1918,  and  upon 
which  the  judgment  appealed  from  was  entered.  The  court  thus  treat- 
ed the  undertaking  upon  which  this  action  was  brought  as  a  bond  con- 
ditioned in  the  full  penal  sum  of  $9,000,  with  the  payment  of  which  the 
defendants  are  by  the  judgment  rendered  required  to  pay,  together  with 
interest  thereon.  The  court  ignored  the  provision  of  the  undertaking 
that  the  appellant  would  "pay  all  costs  and  damages  which  may  be 
awarded  against  him  on  the  appeal,  not  exceeding  $9,000."  The  learned 
court  below  held  plaintiff  was  not  required  to  deliver  or  tender  a  deed 
conveying  a  fee-simple  interest  free  of  all  incumbrances  except  those 
mentioned  in  the  deed,  and  that,  by  reason  of  the  refusal  of  the  de- 
fendant to  accept  a  deed  which  purported  to  convey  but  which  did 
not  in  fact  convey  such  title,  the  defendants  became  liable  upon  their 
undertaking,  and  that  without  further  proof,  and  without  any  proof 
of  actual  damages,  plaintiff  was  entitled  to  judgment  upon  the  un- 
dertaking for  $y,000  and  interest. 

I  think  the  judgment  of  the  court  below  was  erroneous  and  should 
be  reversed.  The  only  liability  of  these  defendants  was  upon  tlie 
undertaking  which  they  .signed.  They  are  entitled  to  invoke  the  rule 
of  strictissimi  juris  as  measuring  their  obligation  under  the  under- 
taking. The  instrument  should  not  be  extended  by  construction  be- 
yond its  plain  terms.  National  Mechanics'  Banking  Association  v. 
Conkling,  90  N.  Y.  116,  42  Am.  Rep.  405,  note;  McCluskey  v. 
Cromwell,  11  N.  Y.  593;  John  Hancock  Mutual  Life  Ins.  Co.  v. 
Lowenberg,  120  N.  Y.  44,  23  N.  E.  978;  Ward  v.  Stahl,  81  N.  Y. 
406. 

By  their  undertaking  the  defendants  jointly  and  severally  under- 
took that  if  the  judgment  so  appealed  from,  or  any  part  thereof,  was 
affirmed,  or  the  appeal  was  dismissed:  First,  that  the  appellant* would 
pay  the  sum  recovered  or  directed  to  be  paid  by  the  judgment  or  the 
part  thereof  to  which  it  is  affirmed ;  second,  that  the  appellant  would 
specifically  perform  the  contract  as  directed  by  the  court ;  and,  third, 
that  the  said  appellant  would  pay  all  costs  and  damages  which  might 
be  awarded  against  him  on  the  appeal,  not  exceeding  $9,000.  By  this 
undertaking  the  sureties  undertook,  in  case  of  affirmance  of  the  judg- 
ment appealed  from  or  the  dismissal  of  the  appeal,  that  the  appellant 
would  pay  any  sum  directed  by  the  judgment  so  affirmed  and  would 
pay  afl  costs  and  damages  which  might  be  awarded  against  him  on  the 


Digitized  by 


Google 


102  181  NBW  YOBK  SUPPLBMBNT  (Sup.  Ct 

appeal,  not  exceeding  $9,000.  The  only  sum  directecl  by  the  judgment 
to  be  paid  by  the  appellant  was  the  costs  therein  mentioned,  except  that 
the  appellant  was  required  to  pay  the  balance  of  the  purchase  price, 
together  with  interest  on  the  entire  purchase  price  upon  delivery  of 
the  deed  free  of  all  incumbrances,  except  those  therein  mentioned. 
The  second  obligation  of  the  parties  to  the  undertaking  was  that  the 
appellant  would  pay  all  costs  and  damages  awarded  against  him  on 
the  appeal  not  exceeding  $9,000.  There  were  no  damages  awarded 
against  the  appellant  on  the  appeal.  The  only  sum  which  he  was 
required  by  the  order  of  affirmance  to  pay  was  the  sum  of  $100.85, 
costs  of  the  appeal.  The  costs  provided  by  the  decree  of  specific  per- 
formance and  the  costs  awarded  by  the  judgment  of  affirmance  were, 
as  before  stated,  tendered  to  the  plaintiff  and  paid  into  court.  The 
only  other  obligation  of  the  defendants  was  that  the  appellant  would 
specifically  perform  the  contract  as  directed  by  the  court. 

The  only  possible  default  of  the  appellant  rendering  these  defend- 
ants liable  upon  their  undertaking  was  his  failure  to  "specifically  per- 
form the  contract  as  directed  by  the  court."  The  court  directed  that 
he  should  perform  the  things  by  him  to  be  done  simultaneously  with 
the  delivery  to  him  or  to  his  attorney  of  a  deed  of  the  property  con- 
veying to  him  the  fee  thereof  "free  of  all  incumbrances,"  except  such 
as  were  mentioned  in  the  deed.  Such  a  deed  was  never  delivered  or 
tendered  to  the  defendant  or  his  attorney.  The  only  undertaking  of 
the  defendants  was  to  pay  all  costs  and  damages  which  might  be 
awarded  against  the  appellant  on  the  appeal,  not  exceeding  $9,000. 
The  only  award  against  the  appellant  on  the  appeal  has  been  tendered 
in  his  behalf  and  refused  by  the  plaintiff.  Performance  on  appellant's 
part  of  the  contract  as  directed  by  the  court  was  prevented  by  plain- 
tiff's failure  to  deliver  the  deed  provided  in  the  decree.  I  think  the 
plaintiff's  failure  to  tender  such  a  deed  furnishes  ample  excuse  for 
appellant's  failure  to  perform.  I  think  the  court  was  not  justified  in 
treating  the  instrument  executed  by  the.  appellants  as  a  bond  upon 
which,  even  though  the  appellant  had  failed  to  specifically  perform 
the  contract  in  suit,  the  court  could  award  judgment  for  liquidated 
damages  in  the  full  amount  provided  by  said  undertaking. 

The  obligation  of  the  defendants  was  merely  in  case  of  the  appellants 
default  to  pay  "all  costs  and  damages  which  may  be  awarded  against 
him  on  the  appeal,  not  exceeding  $9,000."  Clearly,  the  awarding  of  the 
damages  on  the  appeal  was  a  condition  precedent  for  holding  the  ap- 
pellants liable  upon  their  undertaking.  So  far  as  any  obligation  ever 
existed  on  the  part  of  the  appellants  to  pay  money  under  their  under- 
taking, they  have  fully  discharged  the  same.  The  only  award  against 
the  appellant  on  the  appeal  was  the  costs  of  said  appeal.  Those  costs 
were  eliminated  so  far  as  this  action  was  concerned  by  the  tender  and 
payment  of  the  amount  thereof  into  court  along  with  the  tender  and 
payment  into  court  of  the  costs  provided  in  the  decree  of  specific  per- 
formance, together  with  interest  thereon.  The  court  below  made  no 
finding  that  any  damages  were  rendered  against  the  appellant  on  said 
appeal.  The  courts  have  held  where  an  undertaking  provided,  as  here, 
that  "the  appellant  will  pay  all  costs  and  damages  which  may  htt  award- 
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ed  against  the  a{>pellant  on  said  appeal,  not  exceeding  $500/'  the  lia- 
bility x>i  the  surety  was  limited  to  the  costs  of  the  appeal  to  the  Court 
of  Appeals.  Bennett  v.  American  Surety  Co.,  73  App.  Div.  468,  77 
N.  Y.  Supp.  207. 

I  am  therefore  of  the  opinion  that  the  learned  court  below  erred. in 
considering  said  undertaking  of  the  aK>ellants  as  a  bond  in  the  penal 
sum  of  $9,000,  and  that  the  plaintiff  was  entitled  to  recover  the  full 
penalty  thereof  without  any  proof  of  damages. 

The  undertaking  in  suit  was  given  pursuant  to  an  order  made  upon 
an  application  on  the  part  of  the  defendant  for  a  stay  pending  his 
appeal  from  the  decree  of  specific  performance.  The  order  granted 
a  stay  pending  defendant's  appeal  upon  condition  that  within  10  days 
from  the  date  of  the  order  the  defendant  furnish  and  file  "a  bond 
with  sureties  to  be  approved  by  me,  in  the  sum  of  $9,000,  for  the  faith- 
ful performance  of  the  judgment  appealed  from  in  the  event  that  the 
same  is  afiirmed  on  such  appeal,  together  with  all  costs  and  disburse- 
ments incurred  by  the  plaintiff  herein  to  be  taxed.  *  *  *  "  Re- 
ferring to  said  last-mentioned  order,  the  learned  court  below,  in  its  de- 
cision, found: 

•*That  by  the  terms  of  said  order  of  April  9, 1918,  and  the  said  undertaking, 
ttie  defendants  became  Jointly  and  sereraUy  bound  in  the  penal  snm  of  $9,000 
for  the  faithful  performance  of  the  said  judgment" 

To  which  finding  the  defendants  duly  excepted.  The  learned  court 
below  also  found : 

'That  plaintiff  suffered  damages  in  the  sum  of  $9,000,  with  interest  from  the 
21st  day  of  June,  1918,  amounting  to  the  sum  of  $563.68,  together  with  the 
costs." 

To  which  finding  the  defendants  also  excepted. 

The  record  is  barren  of  any  evidence  in  support  of  the  foregoing 
findings.  There  is  no  finding  of  the  court  upon  the  question  of  dam- 
ages, except  as  abpve  stated.  No  evidence  was  given  as  to  any  damage 
suffered  by  plaintiff  or  of  any  item  of  such  damage.  There  was  no 
evidence  presented  to  the  court  as  to  the  value  of  the  property  con- 
tracted to  be  sold  or  any  other  basis  for  the  assessment  of  damages 
save  upon  the  theory,  which  I  think  was  erroneous,  that  the  instru- 
ment in  suit  was  a  bond  upon  which  the  appellants  became  liable  for 
the  amount  thereof  as  liquidated  damages. 

I  am  therefore  of  the  opinion  that  the  finding  of  fact  and  the  con- 
clusion of  law  of  the  court  below  that  the  defendants-appellants  were 
liable  in  damages  to  the  full  amount  of  their  undertaking,  with  inter- 
est, is  unsupported  by  any  evidence  presented  upon  the  trial. 

I  am  further  of  the  opinion  that  under  the  evidence  the  plaintiflF 
is  not  in  a  position  to  recover  herein.  The  defendants  have  fully  com- 
plied with  their  undertaking,  so  far  as  they  undertook  that  the  ap- 
pellant would  pay  the  sum  of  money  recovered  or  directed  to  be  paid 
by*  said  judgment,  and  also  in  so  far  as  they  imdertook  to  pay  any 
costs  or  damages  awarded  against  the  appellant  on  ^aid  appeal.  These 
obligations  have  been  met  W  the  tender  and  payment  into  court  of 
said  sums,  with  interest.    'Iiie  plaintiff  failed  oi;i  his  part  to  deliver 


Digitized  by 


Google 


104  181  NEW   YORK  SBPPLBMBNT  (Sup.  Ct 

to  the  defendant  the  deed  provided  by  the  decree  of  specific  perform- 
ance. Failure  on  plaintiff's  part  relieved  the  defendant  George  H. 
De  Ronde  from  the  performance  of  the  contract  on  his  part  in  obedi- 
ence to  said  decree.  He  being  relieved  from  such  performance,  the 
appellants  herein  did  not  become  liable  under  their  undertaking  as  upon 
his  default  While  the  defendant  was  unable  to  obtain  a  readjudica- 
tion  in  the  action  for  specific  performance,  and  the  court  properly  held 
that  the  judgment  therein  was  res  ad  judicata,  not  only  as  to  the 
matters  actually  litigated  upon  the  trial  of  said  action,  but  as  to  any- 
thing which  might  have  been  litigated  therein,  the  judgment  itself  only 
required  specific  performance  on  the  defendant's  part  upon  the  de- 
livery to  him  of  a  deed  of  the  real  property  in  question  free  and  clear 
of  all  incumbrances,  except  such  as  were  specifically  mentioned  in 
the  deed  itself.  There  were,  in  fact,  upon  this  property  at  the  time 
incumbrances  by  way  of  additional  mortgages  to  those  mentioned  in 
the  deed  and  other  incumbrances  seriously  affecting  the  title  to  said 
premises.  ^  Under  the  terms  of  the  decree,  I  think  die  defendant  was 
entirely  within  his  rights  in  insisting  as  a  condition  precedent  to  per- 
formance on  his  part  that  he  should  receive  the  deed  specified  in  the 
decree.  Such  a  deed  was  never  tendered  him.  The  learned  court  be- 
low, I  think,  erroneously  excluded  evidence  offered  by  the  defendants 
with  reference  to  said  incumbrances. 

For  the  reasons  above  stated,  I  am  of  the  opinion  that  the  judgment 
appealed  from  should  be  reversed,  with  the  costs  an^  disbursements 
of  this  appeal,  and  that  the  complaint  herein  should  be.  dismissed,  with 
costs.    Settle  order  on  notice.    All  concur. 


(191  App.  Dly.  59) 

HELMB  V.  BUCKELEW. 

(Supreme  Court,  Appellate  Division,  First  Department    Mardi  5»  1920.) 

1.  EIXBCUTOBS  AND  ADMIN ISTBATORS   ^=S>93 — ^EXEOTJTOB   PERSONA LLT  LIABLE   IN 

OARBTINO  ON  BUSINESS  OF  TBBTATOB. 

Executors  are  rarely  authorized  to  carry  on  the  business  of  the  testator, 
and,  if  they  do,  for  contracts  made  by  them,  or  Indebtedness  incurred,  they 
are  liable  personally,  and  not  in  their  representative  capacity. 

2.  Executors  and  administrators  <©=>525 — ^Action  by  or  against  nonresi- 

dent REPRESENTATIVE  NOT  LIMITED  BY  RULE  AS  TO  FOREIGN  CORPORATIONS. 

Code  Civ.  Proc.  §  1836a,  providing  that  an  executor  or  administrator 
appointed  in  any  state  may  sue  or  be  sued  in  any  court  of  the  state  in  his 
representative  capacity  in  the  same  manner  and  under  the  same  restric- 
tions as  a  nonresident  may  sue  and  be  sued,  does  not  limit  actions  against 
the  personal  representative  to  those  classes  of  cases  where  actions  are  au- 
thorized against  a  foreign  corporation;  the  conditions  being  manifestly 
different,  for  executors  and  administrators  are  rarely  allowed  to  do  busi- 
ness in  the  state,  and,  if  limited  to  such  action,  the  statute  would  be  un-* 
availing. 

3.  Executobs  and  administrators  <g=9525 — ^New  York  courts  have  juris- 

diction IN  equity  of  nonresident  personal  representatives. 

Where  any  portion  of  the  estate  is  situated  within  the  state,  the  New 
York  courts  have  jurisdiction  in  equity  of  a  nonresident  executor  or  ad- 
ministrator, even  l>efore  passage  of  Code  Civ.  Proc.  §  lS86a,  allowing  per- 

^ssFor  other  cases  see  same  topic  &  KEY-NUMBER  In  aU  Key-Numbered  Digests  &  Indexea 
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sonal  representatlyes  to  be  sued  in  their  r^raBentatiye  capacity  as  otiier 
nonresidents. 

4u  BSCECXnrOBS  AND  ▲mONiaTBATORS  ^=s>519(l,  2) — POWEBS  OF  FOBXIQN  BXBOU- 
TOBS. 

Prior  to  the  enactment  of  Code  Oiv.  Proc.  f  1836a,  allowing  foreign  ex- 
ecutors and  sfdministratoiis  to  sne  and  be  sned,  a  foreign  executor  could  col- 
lect from  a  resident  debtor,  giving  a  receipt  which  would  be  blading 
against  subsequently  appointed  ancillary  administrator,  and  might  assign 
choses  in  action  to  an  assignee,  who  would  sue  for  his  benefit. 

5.  BXECtJTOBS  AKD  ADMINISTRATORS  ^=»525 — ^NONRESIDENT  EXXOUTRIX  H£LD  TO 

HAVE  BEEN  SARVED  IN  REPRESENTATIVE  CAPACITT. 

Where  a  nonresident  executrix  was  served  in  an  action  against  her  as 
such  while  she  was  in  New  York,  lield  that,  although  there  were  no  assets 
of  the  estate  within  New  York,  she  must,  under  Code  Civ.  Proc.  f  18368, 
allowing  foreign  executors  and  administrators  to  sue  and  be  sued  as  non- 
residents, be  deemed  to  have  been  served  in  her  representative  capacity; 
the  section  having  broadened  the  recognition  which  the  courts  as  a  mat- 
ter of  comity  had  previously  extended  to  nonresident  personal  representa- 
tives. 

6.  Constitutional  law  ^=»300(1) — ^Due  process  of  iaw  in  skrvics  of  sum- 

mons STATED. 

Where  foreign  executrix  was  served  with  summons  issued  from  court  ct 
competent  jurisdiction  and  given  an  opportunity  to  answer  and  be  heard 
in  defending  the  action  against  the  estate,  she  was  afforded  due  process 
of  law. 

7.  Executors  and  administrators  ^=s>525 — 8erviob  of  process  on  foreign 

executrix  eeu)  binding  on  estate. 

In  view  of  pre-existing  rules  as  to  equity  suits,  held  that,  under  Code 
Civ.  Proc.  {  1836a,  service  of  summons  on  a  foreign  executrix  must  be 
deemed  to  have  brought  the  estate  into  court,  although  none  of  the  assets 
of  the  estate  were  within  the  jurisdiction. 

8.  Constitutional  law  ^=»309(1) — ^Provision  allowing  foreign  personal 

representative  to  be  sued  held  not  to  dent  due  process. 

As  Code  Civ.  Proc.  i  1836a,  allowing  foreign  personal  representatives  to 
sue  or  be  sued  in  the  state,  applies  to  all  Uke  persons,  merely  making  ap- 
plicable to  foreign  representatives  the  law  and  procedure  which  had  from 
time  immemorial  obtained  with  respect  to  nonresidents,  held  that,  as  the 
parties  are  given  a  right  to  be  heard,  there  is  no  violation  of  Const.  U.  S. 
Amend.  14,  {  1,  by  denying  to  such  parties  due  process  of  law. 

9.  B3XECUT0RB  AND  ADMINISTRATORS   ^=>525 — StATB  OF  FORUM  MAT  BBCOGNIZE 

FOREIGN  LETTERS  TESTAMENTART. 

The  state  of  the  forum  may  by  law  recognize  foreign  letters  testamen- 
tary or  of  administration,  and  allow  a  foreign  personal  representative  to 
sue  or  be  sued. 

10.  JUDG3XENT  <S==>815— AGAINST   FOREIGN   EXECUTRIX   HELD   ENTITLED   TO   FULL 

PAmC  AND  CREDIT. 

Where  a  foreign  executrix  was  served  while  in  New  York  in  an  action 
against  her  in  her  representative  capadtyi  under  Code  Civ.  Proa  §  1836a, 
authorizing  such  service,  held  that,  though  there  were  no  assets  within  the 
state,  judgment  against  the  foreign  executrix  will  be  binding,  and  entitled 
to  full  faith  and  credit  as  any  judgment,  under  Const  U.  S.  art  4,  §  1, 
and  Act  Cong.  May  26, 1790  (U.  S.  Comp.  St  {  1519). 

Laughlin,  X,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 
Action  by  George  A.  Helme  against  Mary  E.  Buckelew,  as  execu- 
trix of  the  estate  of  Frederick  E.  Buckelew.    From  an  order  denying 
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her  motion  to  set  aside  service  of  summons,  defendant  appeals.    Af- 
firmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, . 
PAGE,  and  MERRELL,  JJ. 

Griggs,  Baldwin  &  Baldwin,  of  New  York  City  (Mattin  Conboy,  of 
New.  York  City,  of  counsel,  and  Henry  T.  Hall,  of  New  York  City, 
on  the  brief),  for  appellant 

Esselstyn  &  Haughwout,  of  New  York  City  (J.  Ard  Haughwout,  of 
New  York  City,  of  counsel,  and  Everett  J.  Esselstyn,  of  New  York 
City,  on  the  brief),  for  respondent. 

PAGE,  J.    Section  1836a  of  the  Code  of  Civil  Procedure  provides: 

"An  executor  or  administrator  duly  appointed  in  any  other  state,  territory 

or  district  of  the  United  States  or  in  any  foreign  country  may  sue  or  be  sued 

in  any  court  in  this  state  in  his  capacity  of  executor  or  administrator  in  like 

manner  and  under  like  restrictions  as  a  nonresident  may  sue  or  be  sued" 

— ^if  there  shall  be  filed  within  the  times  and  in  the  manner  therein  pro- 
vided a  duly  authenticated  copy  of  his  letters. 

[1-3]  I  cannot  accept  the  conclusion  of  Mr.  Justice  LAUGHLIN 
that  this  section,  in  so  far  as  it  relates  to  actions  against  foreign  ex- 
ecutors, is  to  be  limited  to  the  same  classes  of  actions  that  are  author- 
ized by  section  1780  of  the  Code  of  Civil  Procedure  to  be  brought 
against  foreign  corporations.  If  such  had  been  the  intention  of  the 
Legislature,  it  would  have  provided  in  section  1836a: 

"In  like  mannei'  and  under  like  restrictions  as  a  foreign  corporation  may 
sue  or  be  sued." 

We  are  not  to  presume  that  the  members  of  the  Legislature  are  ig- 
norant of  the  law  and  did  not  know  the  difference  between  the  manner 
and  restrictions  of  bringing  an  action  against  a  nonresident  of  the  state 
and  against  a  foreign  corporation.  A  nonresident  may  be  sued  upon 
any  cause  of  action,  the  subject-matter  of  which  is  within  the  juris- 
diction of  the  court,  if  the  summons  is  personally  served  upon  him 
within  the  state,  and  may  be  served  by  substituted  service  where  prop- 
erty situated  within  the  state  is  the  subject  of  the  action  (Code  Civ. 
Proc.  §  438,  subd.  S),  or  property  is  attached  therein,  in  which  case 
the  judgment  is  conclusive  only  as  to  such  property.  On  the  other 
hand,  a  foreign  corporation  can  maintain  any  action  in  the  courts  of 
this  state,  of  which  the  court  has  jurisdiction,  except  that  it  cannot 
maintain  an  action  upon  a  contract  made  by  it  within  the  state,  un- 
less before  entering  into  such  contract  it  has  complied  with  sections  15 
and  16  of  the  General  Corporation  Law  (Consol.  Laws,  c.  23).  Brad- 
ford V.  Ehinn,  188  App.  Div.  454,  176  N.  Y.  Supp.  834).  Having 
complied  with  those  sections,  the  foreign  corporation  may  be  served 
with  a  summons  by  service  thereof  upon  the  agent  designated  to  re- 
ceive service  upon  any  cause  of  action  within  the  court's  jurisdiction. 
Sukosky  v.  Phila.  &  Reading  Coal  &  Iron  Co.,  189  App.  Div.  689,  179 
N.  Y.  Supp.  23,  December,  1919. 

If  the  foreign  corporation  is  doing  business  within  the  state,  it  is 
likewise  subject  to  the  service  of  process  as  provided  in  section  432 
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of  the  Code  of  Civil  Procedure  (Tauza  v.  Susquehanna  Coal  Co.,  220 
N.  Y.  259,  115  N.  E-  915);  while,  if  it  is  not  doing  business  in  this 
itate,  jurisdiction  is  not  obtained  by  service  of  process  on  the  officers 
and  persons  specified  in  said  Code  section.  I)ollar  Co.  v.  Canadian 
C.  &  F.  Co.,  220  N.  Y.  270,  115  N.  E.  711.  The  reason  of  these 
limitations  on  the  right  of  foreign  corporations  to  maintain  actions 
upon  contracts  made  within  the  state,  and  of  subjecting  them  to  our 
process  if  they  are  transacting  business  within  the  state,  is  primarily 
to  regulate  and  control  the  business  of  foreign  corporations  in  this 
state,  for  the  protection  of  the  citizens  against  any  unlawful  business 
of  a  foreign  stock  corporation,  and  if  they  come  into  the  state  and 
do  business  here  to  render  them  equally  accessible  to  process  with  do- 
mestic corporations.  Emmerich  Co.  v.  Sloane,  108  App.  Div.  330,  95 
N.  Y.  Supp.  39,  1129;  Bradford  Co.  v.  Dunn,  supra. 

No  such  reason  obtains  with  respect  to  a  foreign  representative  of 
a  decedent.  These  representatives  are  appointed  to  administer  and 
distribute  the  estate  in  accordance  with  the  provisions  of  the  will  of 
the  testator,  or  in  accordance  with  the  statute  of  distribution  in  case 
of  intestacy.  Executors  are  rarely  authorized  to  carry  on  the  busi- 
ness of  the  testator,  and,  if  they  do,  for  contracts  made  by  them  or 
indebtedness  incurred,  they  are  liable  personally  and  not  in  their  rep- 
resentative capacity.  Stedman  v.  Fiedler,  20  N.  Y.  437,  446;  Austin 
V.  Munroe,  47  N.  Y.  360,  366.  To  hold,  therefore,  that  the  Legisla- 
ture only  intended  to  permit  foreign  representatives  to  be  su^  as 
such,  when  they  were  carrying  on  business  for  the  benefit  of  the  estate 
within  this  state,  is  to  say  that  the  Legislative  amendment  is  futile 
and  can  serve  no  purpose. 

Until  the  enactment  of  section  1836a  of  the  Code  of  Civil  Pro- 
cedure (Laws  1911,  c  631),  it  was  the  settled  law  of  this  state  that 
a  foreign  executor  or  administrator  could  not  sue  or  be  sued  in  the 
courts  of  this  state.  The  reason  of  the  rule,  in  so  far  as  it  prohib- 
ited suits  by  foreign  executors  and  administrators  prosecuting  actions 
in  this  state,  is  clearly  set  forth  in  Petersen  v.  Chemical  Bank,  32  N. 
Y.  21,  42  (88  Am.  Dec.  298): 

''Foreign  laws  have  no  inherent  o];»eration  in  this  state;  but  It  is  not  on  tills 
account  solely  or  principally  that  we  deny  foreign  representatives  of  this  class 
a  standing  in  our  courts.  "Ilie  comity  of  nations,  which  is  a  part  of  the  com- 
mon law,  allows  a  certain  effect  to  the  titles  derived  under  and  powers  created 
by  the  laws  of  other  countries." 

The  opinion  then  refers  to  the  fact  that  foreign  corporations,  re- 
ceivers of  foreign  corporations,  assignees  of  bankrupt  and  insolvent 
debtors,  under  the  laws  of  other  states  and  countries,  are  allowed  to 
sue  in  our  courts,  and  resumes : 

"It  is  true  their  titles  are  not  permitted  to  overreach  the  claims  of  domestic 
creditors  of  the  same  debtor,  pursuing  their  remedies  under  our  laws ;  but  In 
the  absence  of  such  contestants  they  fully  represent  •  «  •  the  foreign 
debtors.  *  *  *  It  is  not,  therefore,  because  the  executor  or  administrator 
has  no  risrht  to  the  assets  of  the  deceased,  existing  in  another  country,  that 
he  is  refused  a  standing  in  the  courts  of  such  country,  for  his  title  to  such  as- 
sets, though  conferred  by  the  law  of  the  domicile  of  the  deceased,  is  recognized 
ereiywhue.    Beasons  of  form»  and  a  solicitude  to  protect  the  ilgbta  at  cmU- 
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tors  and  others,  resident  of  the  jurisdiction  in  which  the  assets  are  found,  havo 
led  to  the  disability  of  foreigii  executors  and  administrators,  which  dlBability, 
however  Inconsistent  with  principle,  is  very  firmly  established." 

Later  the  same  court  said: 

'The  rule  still  remains  that  a  foreign  executor  or  administrator  cannot  sue 
as  such  in  this  state,  although  in  cases  where  there  are  no  creditors  of  the 
decedent  within  the  state  the  reason  of  the  rule  has  little  force."  Taylor  v. 
Syme,  162  N.  Y.  513,  618.  57  N.  E.  83,  84. 

See,  also,  Wilkins  v.  Ellett,  108  U.  S.  256,  258,  2  Sup.  Ct.  641,  27 
L.  Ed.  718. 

The  disability  of  the  foreign  representative  to  sue  is  not  a  want  of 
title,  but  a  personal  incapacity  to  sue, .  imposed  as  a  matter  of  public 
policy  for  the  protection  of  resident  creditors  of  the  estate.  Because 
of  the  expense  and  inconvenience  of  ancillary  administration,  especial- 
ly when  there  were  no  domestic  creditors  of  the  estate,  in  order  that 
the  assets  might  be  collected  or  reduced  to  possession  and  transmitted 
to  the  domiciliary  jurisdiction,  many  states  removed  the  ban  against 
the  maintenance  of  actions  by  foreign  executors  and  administrators. 
Among  these  states  is  New  Jersey.  Hayes  v.  Pratt,  147  U.  S.  557, 
569,  13  Sup.  Ct.  503,  37  L:  Ed.  279. 

Before  the  enactment  of  section  1836a  of  the  Code  of  Civil  Proce- 
dure it  was  the  rule  in  this  state,  in  harmony  with  that  which  generally 
obtained,  that  an  action  at  law  could  not  be  maintained  against  a 
foreign  executor  or  administrator,  but  suits  in  equity  were  often  sus- 
tained. De  Coppet  v.  Cone,  199  ^.  Y.  56,  60,  92  N.  E.  411,  139  Am. 
St.  Rep.  844,  20  Ann.  Cas.  841 ;  M'Namara  v.  Dwyer,  7  Paige  Ch. 
239,  32  Am.  Dec.  627;  Doolittle  v.  Lewis,  7  Johns.  Ch.  45,  11  Am. 
Dec.  389. 

The  decision  of  the  case  of  Thorburn  v.  Gates,  184  App.  Div.  443, 
171  N.  Y.  Supp.  568,  affirming  103  Misc.  Rep.  292,  171  N.  Y.  Supp. 
198,  did  not  rest  upon  the  fact  that  the  action  was  in  equity  to  reach 
real  and  personal  property  of  the  decedent  in  this  state,  and  therefore 
this  court  decided  that  jurisdiction  was  conferred  by  section  1836a. 
There  is  no  discussion  of  this  proposition,  either  in  the  opinion  of 
Mr.  Justice  Bijur  at  Special  Term  or  in  the  opinion  of  this  court. 
The  reason  for  this  omission  is  obvious.  The  courts  of  this  state 
had  sustained  such  actions  in  equity  against  foreign  representatives 
prior  to  the  enactment  of  section  1836a.  The  learned  judge  of  the 
United  States  District  Court  in  Thorburn  v.  Gates,  225  Fed.  613,  and 
230  Fed.  922,  had  limited  the  effect  of  section  1836a  to  cases,  not  only 
where  assets  of  the  decedent  were  in  this  state,  but  further  where 
the  law  of  the  state  of  decedent's  domicile  authorized  such  suits  to  be 
brought  against  representatives  appointed  therein,  thus  holding  that  a 
statute  of  this  state  which  conferred  jurisdiction  upon  our  courts  de- 
pended for  its  validity  upon  statutes  of  foreign  states.  It  is  well 
settled  that  statutes  of  foreign  states  have  no  binding  force  or  effect 
beyond  the  territorial  limits  of  that  state,  and  yet  it  was  held  that 
such  statutes  limited  our  Legislature  in  its  power  to  confer  jurisdiction 
upon  our  courts.  We  referred  to  this  decision  of  the  United  States 
District  Court  and  expressly  repudiated  it.     184  App.  Div.  445,  171 
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N.  Y.  Supp.  568.  We  therefore  considered  the  eflFcct  of  section  1836a 
generally,  and  not  with  reference  to  the  particular  cause  of  action 
alleged. 

A  similar  contention  is  made,  on  this  appeal,  by  the  appellant,  that, 
inasmuch  as  the  laws  of  the  state  of  N^w  Jersey  do  not  permit  actions 
to  be  brought  in  that  state  against  foreign  representatives,  no  other 
state  can  authorize  an  action  to  be  brought  within  its  jurisdiction 
against  a  New  Jersey  executor.  Babbitt  v.  Fidelity  Trust  Co.,  70  N. 
J.  Eq.  651,  63  Atl.  18,  is  cited  as  an  authority  sustaining  this  conten- 
tion. That  was  an  action  in  the  courts  of  New  Jersey  against  a  Penn- 
sylvania executor.    The  court  stated : 

"The  general  rule  is  well  settled  that  an  executor  or  administrator  cannot, 
in  his  Tepresentative  capacity,  maintain  any  action,  salt  or  proceeding,  either 
at  law  or  in  eqnity,  in  the  courts  of  any  sovereignty  other  than  those  under 
whose  laws  he  was  appointed  or  qualified,  without  obtaining  an  ancUlary  grant 
of  probate  or  letters  from  the  court  of  probate  of  such  other  sovereignty,  un- 
less power  to  sue  in  the  foreign  Jurisdiction  has  been  cooferred  upon  him  by 
statute.  •  •  •  And  similarly  the  rule  is  that  an  executor  or  administrator 
cannot  be  sued  in  his  representative  character,  tmless  he  is  made  liable  by 
statute,  either  at  law  or  in  equity,  in  the  courts  of  any  state  or  country  other 
than  that  in  which  he  received  his  appointment" 

The  court  held  that,  inasmuch  as  the  laws  of  New  Jersey  had  not 
authorized  such  an  action  against  foreign  representatives,  the  action 
could  not  be  maintained.  No  reference  is  made  to  the  laws  of  Penn- 
sylvania. All  the  cases  cited  in  the  opinion  are  New  Jersey  cases. 
There  can  be  no  question  but  that  the  jurisdiction  of  the  courts  of  a 
state  is  fixed  and  determined  by  the  Constitution  or  laws  of  the  state, 
and  cannot  be  extended  or  limited  by  the  laws  of  any  other  state.  The 
jurisdiction  of  courts  is  part  and  parcel  of  the  sovereign  power  of 
the  state.  The  jurisdiction  of  the  state  within  its  own  territory  is 
necessarily  exclusive  and  absolute;  it  is  susceptible  of  no  limitation 
not  imposed  by  itself.  •  Any  restriction  upon  it,  deriving  validity  from 
an  external  source,  would  imply  a  diminution  of  its  sovereignty,  to 
the  extent  of  the  restriction,  and  an  investment  to  the  same  extent,  in 
that  power  which  could  impose  such  restriction.  The  Schooner  Ex- 
change, 7  Cranch,  116,  135,  3  t,.  Ed.  287. 

In  the  present  case  we  are  not  advised  of  the  cause  of  action.  The 
action  was  commenced  by  the  personal  service  upon  the  defendant 
within  this  state  of  a  summons,  with  a  notice  that,  in  default  of  ap- 
pearance or  answer,  judgment  would  be  taken  for  $25,000.  The  action 
is  therefore  an  action  at  law.  The  defendant,  appearing  specially 
upon  affidavits  alleging  that  she  was  and  is  a  resident  of  Washington, 
D.  C,  and  that  letters  testamentary  were  issued  to  her  by  a  probate 
court  of  New  Jersey,  and  that  there  are  no  assets  of  the  estate  within 
the  state  of  New  York,  moved  for  an  order  directing  the  service  of 
the  summons  and  the  summons  be  vacated  and  set  aside,  and  decreeing 
that  the  Suprenfe  Court  of  the  state  of  New  York  obtained  no  juris- 
diction over  the  defendant.  The  grounds  of  the  motion  were:  (1) 
That  service  was  not  made  on  any  person  authorized  to  act  as  executrix 
of  the  decedent's  estate  within  the  state  of  New  York.  (2)  That  the 
attempted  service  does  not  constitute  due  process  of  law.    (3)  That  the 
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service  of  the  summons  caii  have  no  force  or  effect  to  confer  juris- 
diction upon  the  court  over  the  executrix  of  the  estate,  or  any  part 
thereof.  (4)  That  a  judgment  herein  would  deprive  the  executrix 
and  the  said  estate,  and  tfie  persons  entitled  to  any  portion  ther^f, 
of  their  property  without  due  process  of  law,  in  violation  of  section 
1  of  the  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States.  (S)  That  no  judgment  in  this  action  would  be  entitled  to  full 
faith  and  credit,  or  to  any  faith  and  credit,  under  the  provisions  of 
section  1,  article  4,  of  the  Constitution  of  the  United  States. 

We  will  consider  these  objections  to  the  jurisdiction  seriatim.  It  is 
unfortunate  that  there  are  no  pleadings  in  the  case,  so  that  the  facts 
of  this  particular  cause  of  action  are  not  before  us,  admitted  by  a  de- 
murrer, if  the  alleged  jurisdictional  defect  appeared  upon  the  face  of 
the  complaint,  or  the  facts  relied  upon  to  show  the  lack  of  jurisdic- 
tion were  set  forth  in  an  answer.  Considered  generally  the  first  three 
objections  have  no  merit. 

[4,  B]  (1)  As  we  have  heretofore  stated,  a  foreign  executor  is  au- 
thorized to  act  as  such  in  the  state  of  New  York,  not  to  administer  the 
estate,  but  to  collect  the  assets,  the  sole  disqualification  that  formerly 
existed  being  that  he  could  not  maintain  an  action ;  but  he  could  collect 
,from  a  resident  debtor,  or  receive  property,  provided  the  same  was 
voluntarily  paid  or  given,  and  his  receipt  therefor  would  be  good  as 
against  a  subsequent  claim  by  a  domestic  creditor  or  an  ancillary  ad- 
ministrator. Wilkins  v.  EUett,  supra.  He  could  assign  choses  in  action, 
and,  although  plainly  made  for  the  purposes  of  suit  in  his  behalf  which 
he  could  not  bring,  the  assignee  could  prosecute  the  action  in  our  courts. 
Petersen  v.  Chemical  Bank,  supra.  He  could  exercise  a  power  of 
sale  of  mortgaged  lands  situate  within  this  state.  Doolittle  v.  Lewis, 
supra.  As  a  matter  of  comity,  the  courts  of  this  state  have  recognized 
the  grant  of  foreign  letters  by  courts  of  other  states.  As  a  matter  of 
public  policy,  a  personal  disqualification  was  imposed  against  their 
suing  or  being  sued  in  our  state.  The  Legislature  has  now  removed 
this  disqualification,  and  by  filing  copies  of  the  foreign  letters  the  ca- 
pacity to  sue  and  be  sued  in  their  representative  capacity  is  given. 
How  far  foreign  laws,  appointment  of  foreign  receivers,  insolvency 
assignees,  and  personal  representatives  of  a  decedent  are  to  be  recog- 
nized and  given  effect  in  this  state  is  a  matter  of  comity  and  public 
policy.  The  Legislature  is  the  proper  authority  to  declare  the  public 
policy  of  the  state.  By  the  enactment  of  section  1836a  of  the  Code  of 
Civil  Procedure,  the  public  policy  that  had  theretofore  prohibited  for- 
eign representatives  being  litigants  in  our  courts  was  declared  no  long- 
er existent.  Therefore  service  of  the  summons  was  made  upon  a 
person  authorized  in  that  behalf  to  act  as  executrix  of  the  decedent's 
estate,  within  the  state  of  New  York. 

[8]  (2)  That  the  service  of  a  summons  issued  from  a  court  of  gen- 
eral original  jurisdiction,  affording  the  party  an  opportunity  to  ap- 
pear, answer,  and  be  heard  in  his  defense,  according  to  the  settled  law 
and  practice,  is  due  process  of  law,  is  too  evident  to  require  demonstra- 
tion* 
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[7]  (3)  We  have  shown  under  (1)  that  the  service  of  the  summons 
confers  jurisdiction  upon  the  court  over  the  executrix,  and  not  only 
now,  but  always,  gave  jurisdiction  in  equity  actions  over  any  portion 
of  the  estate  situated  in  this  state. 

[8]  (4)  Section  1836a  of  the  Code  of  Civil  Procedure  does  not  vio- 
late section  1  of  the  Fourteenth  Amendment  of  the  Constitution  of 
the  United  States.  The  section  applies  to  all  persons  similarly  situ- 
ated, and  makes  applicable  to  foreign  executors  the  law  and  procedure 
which  had  from  time  inmiemorial  obtained  with  respect  to  nonresi- 
dents of  the  state.  There  can  be  no  arbitrary  or  unjust  deprivation  of 
any  one  of  property  thereunder.  The  summons  is  the  usual  process 
for  the  institution  of  judicial  action.  There  is  no  difference  in  the 
method  of  trial  or  procedure  from  the  ordinary  modes  prescribed  by 
law.  It  secures  to  the  parties  an  opportunity  to  be  heard  respecting 
the  justice  of  the  judgment  sought,  and  the  proceedings  are  governed 
by  the  general  rules  established  in  our  system  of  jurisprudence  for 
the  securing  of  private  rights.  Hagar  v.  Reclamation  District,  111  tJ. 
S.  701,  708,  4  Sup.  Ct.  663,  28  L.  Ed.  569.  If  any  property  is  taken  as 
a  result  of  this  action,  it  will  be  because,  according  to  the  settled  prin- 
ciples of  jurisprudence,  such  a  taking  is  authorized  by  a  judgment 
of  a  court  of  competent  jurisdiction,  after  a  trial  of  the  issues,  or  a 
full  opportunity  to  meet  the  issues  of  which  the  defendant  has  failed 
to  take  advantage. 

[8,  IB]  (5)  If  a  judgment  is  entered  in  this  action,  it  would  be  enti- 
tled to  full  faith  and  credit  in  all  other  states.  By  the  Constitution 
of  the  United  States  and  the  acts  of  Congress  supplemental  thereto 
(Const.  U.  S.  art.  4,  §  1 ;  Act  Cong.  May  26,  1790  [U.  S.  Comp.  St. 
§  1519]),  full  faith  and  credit  must  be  given  in  each  state  to  the  judg- 
ments of  the  courts  of  other  states.  It  is  recognized  as  a  well-settled 
principle  of  law  that  the  state  of  the  forum  may  by  law  recognize  for- 
eign letters  testamentary  or  of  administration,  and  may  allow  the 
foreign  representative  to  sue  or  to  be  sued  in  the  courts  of  the  state. 
All  of  the  statements  of  the  general  rule  holding  otherwise  expressly 
state  that  such  rule  obtains  only  in  the  absence  of  such  enabling  acts. 
An  action  against  a  foreign  executor  or  administrator  as  such  (like  an 
action  against  a  domestic  executor  or  administrator)  is  an  action  in 
personam.  The.  Supreme  Court  of  the  United  States  in  cases  that 
will  be  considered  more  in  detail  later,  said : 

The  argument  seems  to  be  "that  the  judgment  against  the  administrator  is 
against  the  estate  of  the  intestate,  and  that  his  estate,  wheresoever  situate, 
is  liable  to  pay  his  debts.  ♦  •  ♦  This  argument  assmnes  •  •  ♦  that 
the  estate  has  a  sort  of  corporate  entity  and  unity.  But  this  is  not  troe, 
either  in  fact  or  legal  construction.  The  judgment  is  against  the  person  of  the 
administrator,  that  he  shall  pay  the  debt  of  the  intestate  out  of  the  funds  com- 
mltted  to  his  care."  Stacey  v.  Thrasher,  6  How.  44,  60  (12  L.  Ed.  337) ;  John- 
son V.  Powers.  189  tJ.  S.  156,  161,  11  Sup.  Ct  526,  527  (35  L.  Ed.  112). 

The  action  being  against  the  person  of  the  executrix,  and  personal 
service  having  been  made  within  this  state,  and  such  service  author- 
ized by  the  laws  of  this  state,  the  court  acquired  jurisdiction  of  the 
person  of  the  defendant  and  could  enter  a  valid  judgment  in  the  action. 
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We  must  assume  that  the  subject-matter  of  the  action  will' be  such 
as  to  ^be  within  the  jurisdiction  of  the  court,  for  otherwise  we  cannot 
consider  it  possible  that  the  courts  of  this  state  would  give  judgment 
in  plaintiff's  favor,  and  the  defendant  will  have  full  opportunity  to 
present  that  question,  should  it  arise  before  any  judgment  could  be 
tntered.  - 

The  two  cases  last  above  cited  are  urged  for  the  proposition  that  a 
judgment  granted  against  an  administrator  in  another  state  does  not 
bind  the  administrator  in  the  state  of  the  domicile.  In  those  cases> 
"however,  the  question  arose  upon  judgments  granted  against  ancillary 
administrators,  and  it  was  held  that  there  was  no  privity  between  the 
two  administrators,  for  they  derived  their  authority  from  different 
sovereignties,  and  were  distinct  persons  in  their  representative  capaci- 
ty, although  the  same  person  was  appointed  both  domiciliary  and  ancil- 
lary administrator.  Where,  however,  the  action  is  against  the  foreign 
representative  as  such,  there  are  not  different  persons  appointed  in 
different  jurisdictions.  The  foreign  representative  is  the  party  to  the 
action,  and  as  to  him  the  judgment  will  be  conclusive,  and  entitled  to 
full  faith  and  credit  in  other  states.  This  decision  does  not  run  coun- 
ter to  the  case  of  Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  Ed.  565,  for 
there  a  judgment  in  personam  was  granted  upon  substituted  service 
without  the  state,  nor  to  the  case  of  Riverside  &  Cotton  Mills  v.  Mene- 
fee,  237  U.  S.  189,  35  Sup.  Ct.  579,  59  L.  Ed.  910,  which  rests  upon 
the  same  ground.  It  was  therein  held  that,  unless  the  foreign  corpora- 
tion was  doing  business  within  the  state,  service  of  a  process  upon  an 
officer  of  said  corporation  temporarily  within  the  state  was  not  per- 
sonal service,  but  an  attempt  to  make  substituted  service  which  would 
not  authorize  a  personal  judgment. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 

CLARKE,  P.  J.,  and  DOWLING  and  MERRELL,  JJ.,  concun 

LAUGHLIN,  J.  (dissenting).  A  copy  of  the  summons  was  deliv- 
ered to  the  defendant  in  the  cotmty  and  state  of  New  York  on  the  17th 
of  July,  1919.  The  title  of  the  action  shows  that  it  was  brought  against 
the  party  served,  not  individually,  but  as  executrix  of  the  last  will  and 
testament  of  Frederick  E.  Buckelew,  and  there  waa  indorsed  on  the 
summons  a  notice  to  the  effect  that,  upon  default  in  appearing  or  an- 
swering it,  judgment  would  be  taken  against  the  defendant  for  $25,- 
000,  with  interest  thereon  from  the  20th  of  November,  1912,  and  for 
costs  of  the  action.  On  the  6th  of  August,  1919,  the  defendant  caused 
to  be  served  on  the  attorneys  for  the  plaintiff  a  notice  of  special  ap- 
pearance, for  the  purpose  only  of  moving  to  set  aside  the  service  of 
the  summons,  and  order  to  show  cause  why  that  relief  should  not  be 
granted,  based  on  the  special  appearance  and  on  the  summons  and  no- 
tice annexed  thereto,  and  on  her  affidavit  and  an  affidavit  of  the  man- 
aging attorney  for  the  attorneys  appearing  specially  for  her,  and  an 
affidavit  of  a  member  of  the  bar  of  New  Jersey,  returnable  on  the  8th 
of  August,  1919.  The  motion  was  heard  on  those  papers  only  and 
denied. 
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The  poittt  attempted  to  be  presented  by  the  motion  is  ^t  tiie  court 
has  no  jurisdiction  over  the  defendant,  who  is  sued  only  in  a  represen- 
tative capacity  as  executrix  of  a  decedent  who  was  a  resident  of  Mid* 
diesex  county,  N.  J.,  where  he  died  on  the  12th  of  June,  1917,  leaving 
a  last  will  and  testament,  naming  the  defendant,  Mary  £.  Buckelew, 
his  sole  executrix,  and  naming  her  individually  his  sole  legatee  and 
devisee.  The  will  was  duly  admitted  to  probate  in  said  county,  and 
letters  testamentary  were  there  issued  to  the  executrix,  and  she  is  not 
and  never  has  been  a  resident  of  the  state  of  New  York,  but  resided 
at  Washington,  D.  C,  when  the  service  was  so  made  on  her.  The  de- 
cedent left  no  assets  in  this  state,  and  in  the  probate  proceedings  in 
New  Jersey  the  necessary  action  was  taken,  as  required  by  the  laws 
of  that  state,  requiring  that  all  claims  against  the  estate  be  presented  to 
the  executrix,  and  that  the  time  for  presenting  such  claims  expired 
before  the  delivery  of  the  summons  to  her,  and  no  claim  was  presented 
by  the  plaintiff. 

The  affidavit  of  the  member  of  the  bar  of  New  Jersey  shows  that 
there  is  no  statute  of  New  Jersey  subjecting  an  executor  or  administra- 
tor appointed  by  the  courts  of  that  state  to  a  suit  in  a  jurisdiction  other 
than  that  of  the  state  of  New  Jersey,  and  that  the  decisions  of  the 
courts  of  that  state  recognize  and  affirm  the  rule  that  executors  are  not 
subject  to  compulsory  process  outside  the  state  of  their  appointment, 
unless  they  are  qualified  and  appointed  under  ancillary  proceedings  in 
the  jurisdictions  in  which  they  are  sued;  and  he  cites  Babbitt  v.  Fi- 
delity Trust  Co.,  70  N.  J.  Eq.  651,  63  Atl.  18,  and  states  that  it  has  not 
been  overruled  or  modified  by  any  subsequent  decision.  In  that  case 
it  was  held  that  the  courts  of  New  Jersey  were  without  jurisdiction 
of  an  action  against  executors  appointed  in  Pennsylvania  to  whom  no 
ancillary  letters  had  been  issued  in  New  Jersey,  there  being  no  assets 
of  the  testator  in  New  Jersey  and  the  executors  having  performed  no 
acts  there  and  having  objected  to  the  jurisdiction;  and  the  rule  was 
broadly  announced  that,  with  the  exception  of  certain  actions  for  an 
accounting,  the  courts  of  one  state  cannot  acquire  jurisdiction  by  com- 
pulsory process  against  executors  or  administrators  appointed  in  a 
foreign  jurisdiction,,  in  the  absence  of  statutory  authority  therefor, 
by  which,  as  I  read  the  decision,  is  meant  authority  conferred  by  the 
laws  of  the  state  in  which  they  are  appointed.  See  Thorbum  v.  Gates 
(D.  C.)  225  Fed.  613  and  Id.  (D.  C.)  230  Fed.  922.  It  was  also  held 
in  that  case,  and  it  is  well-settled  law,  that  letters  t)i  administration 
operate  only  within  the  jurisdiction  where  they  are  granted,  and  do 
not  and  could  not  authorize  the  executors  or  administrators  to  collect 
debts  or  to  recover  possession  of  property  in  another  jurisdiction  by 
actions,  suits,  or  other  proceedings,  either  at  law  or  in  equity,  unless 
by  the  laws  of  such  jurisdiction  that  is. permitted. 

The  only  distinction  I  am  able  to  make  between  that  case  and  this  is 
that  there  the  state  of  New  Jersey  had  not  conferred  authority  on  f or- 
dgn  executors  to  sue  in  that  state,  or  attempted  to  confer  jurisdiction 
on  the  courts  of  that  state  over  foreign  executors ;  whereas  by  section 
183fe  of  the  Code  of  Civil  Procedure,  the  Legislature  of  this  stale  has 
conferred  authority  upon  foreign  executors  and  administrators  to  sue 
181  N.Y.S.— « 
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in  their  representative  capacities  in  this  state  and  has  attempted  to  con- 
fer authority  to  sue  them  here.  That,  however,  I  think  is  not  con- 
trolling, inasmuch  as  the  foreign  executrix  has  not  attempted  to  ex- 
ercise the  privilege  conferred  by  said  section,  and  is  not  here  in  her 
representative  capacity  as  executrix.  The  object  of  this  action  is  to 
establish  a  claim,  not  against  the  executrix  individually,  but  against 
the  estate  of  which  she  is  the  representative,  and  authorized  and  re- 
quired to  administer  in  New  Jersey.  The  point  presented  by  the  appe- 
lant does  not  go  to  the  constitutionality  of  said  section  1836a,  but  re- 
lates rather  to  the  construction  thereof ;  for  there  may  be  and  often 
are  assets  here,  and  it  is  conceivable  that  a  foreign  executor  or  admin- 
istrator might  be  transacting^  business  here  in  a  representative  capacity 
in  such  a  manner  as  to  subject  him  in  such  representative  capacity  to 
the  service  of  process  here  and  to  the  jurisdiction  of  our  courts  under 
said  section. 

The  court  at  Special  Term  and  counsel  for  the  appellant  on  the  ap- 
peal relied  on  Thorburn  v.  Gates,  103  Misc.  Rep.  292,  171  N.  Y.  Supp. 
198,  which  was  affirmed  by  this  court  in  184  App.  Div.  443,  171  N.  Y. 
Supp.  568.  I  am  of  opinion,  however,  that  the  point  here  presented  was 
not  decided  in  that  case,  for  there  it  appeared  by  the  complaint  that  the 
object  of  the  action  was  primarily  to  reach  real  and  personal  property 
of  the  decedent  within  this  state.  That  action  was  first  brought  in  the 
federal  court  in  the  Southern  district  of  New  York,  and  the  summons 
was  dismissed  on  the  ground  that  an  action  against  an  executor  in  his 
representative  capacity  is  in  the  nature  of  an  action  in  rem,  and  can 
only  be  maintained  in  the  jurisdiction  where  he  was  appointed,  or  in  a 
jurisdiction  where  there  are  assets  of  the  estate,  which  are  the  subject- 
matter  of,  or  it  is  sought  to  reach  in,  the  action.  Thorburn  v.  Gates, 
225  Fed.  613  and  230  Fed.  922.  The  action  was  then  brought  in  our 
Supreme  Court,  and  a  motion  to  dismiss  the  service  was  made  on  the 
summons  and  complaint,  and  it  appearing  by  the  complaint  that  it 
was  a  suit  in  equity  to  reach  assets  of  the  estate  within  this  jurisdiction, 
it  was  held  that  said  section  1836a  conferred  jurisdiction  for  the  main- 
tenance of  the  action  here.  In  the  case  at  bar,  however,  it  stands  un- 
controverted  that  the  decedent  left  no  assets  within  this  jurisdiction, 
and  that  his  executrix  has  performed  no  act  in  her  representative  ca- 
pacity here,  and  was  not  here  in  her  representative  capacity  when 
sued.  The  only  possible  theory,  therefore,  upon  which  the  plaintiflF  can 
be  permitted  to  maintain  the  action  here,  is  to  liquidate  his  claim  against 
the  estate  of  the  decedent,  and  unless  a  judgment  herein  will  be  protect- 
ed by  the  Fourteenth  Amendment  of  the  federal  Constitution  with  re- 
spect to  due  process  and  to  full  faith  and  credit  provision  of  article  4, 
§  1,  of  the  federal  Constitution,  so  that  it  will  be  enforceable  against 
the  estate  in  the  state  of  New  Jersey,  there  is  no  propriety  in  allow- 
ing the  action  to  be  prosecuted  here,  and  the  court  should  decline  juris- 
diction. Riverside,  etc.,  Cotton  Mills  v.  Menefee,  237  U.  S.  189,  35 
Sup.  Ct.  579,  59  L.  Ed.  910.  See,  also,  Pennoyer  v.  Neff,  95  U.  S.  714, 
24  L.  Ed.  565. 

The  point  here  presented  has  not  been  authoritatively  decided  by  the 
courts  of  this  state.    The  only  extent  to  whiqh  our  decisions  have  gone 
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is  in  holding  that  an  action  against  a  foreign  executor  or  admimstrator 
relating  to  real  or  personal  property  here  is  in  the  nature  of  an  ac- 
tion in  rtm,  over  which  our  courts  have  jurisdiction  against  such  a 
foreign  representative  of  an  estate  under  said  section  1836a ;  and  the 
Court  of  Appeals,  in  Holmes  v.  Camp,  219  N.  Y.  359,  114  N.  E.  841, 
expressly  refrained  from  deciding  whether  jurisdiction  beyond  this 
has  been  lawfully  conferred  by  said  section  upon  the  courts  of  this 
state.  The  courts  of  our  state  have  repeatedly  recognized  the  distinc- 
tion between  the  individual  and  representative  character  of  the  in- 
dividual as  an  executor  or  administrator,  and  have  held  that  the  rep- 
resentative character  depends  for  its  existence  t^on,  and  does  not  pass 
beyond,  the  jurisdiction  of  its  origin.  Hopper  v.  Hopper,  125  N.  Y. 
400,  26  N.  E.  457,  12  L.  R.  A.  237;  Field  v.  Gibson,  20'Hun,  274; 
Bostwick  V.  Carr,  165  App.  EKv.  55,  151  N.  Y.  Supp.  74.  I  am  of  opin- 
ion that  this  case  should  be  held  to  fall  within  the  rule  applicable  to  a 
foreign  corporation  not  domg  business  here,  over  which  it  has  been 
sought  to  obtain  jurisdiction  by  service  on  an  officer  thereof  within 
the  state,  and  in  such  a  case,  notwithstanding  the  fact  that  jurisdic- 
tion over  foreign  corporations  has  been  conferred  by  the  Legislature  by 
like  general  language,  it  is  a  well-settled  rule  thiat  no  jurisdiction  is  ob- 
tained over  the  corporation  of  which  the  individual  served  is  an  officer. 
Goldey  v.  Morning  News,  156  U.  S.  518,  15  Sup.  Ct.  559,  39  L.  Ed. 
517;  Riverside  Mills  v.  Menefee,  supra;  see  also  Grant  v.  Cananea 
Consolidated  Copper  Co.,  189  N.  Y.  241,  82  N.  E.  191;  Dollar  Co.  v. 
Canadian  C.  &  F.  Co.,  220  N.  Y.  270,  115  N.  E  711. 

Counsel  for  the  respondent  also  relies  on  the  exercise  of  jurisdiction 
by  courts  of  equity  over  trustees  for  the  preservation  of  assets,  al- 
though the  authorities  and  duties  of  trustees  may  have  arisen  in  anoth- 
er jurisdiction,  where  the  assets  are  distributable.  See  Reading  v. 
Haggin,  58  Hun,  450,  12  N.  Y.  Supp.  368;  Paget  v.  Stevens,  143  N. 
Y.  172,  38  N.  E.  273.  See,  also,  Hallenborg  v.  Greene,  66  App.  Div. 
590,  73  N.  Y.  Supp.  403,  not  cited.  But  manifestly  the  theory  upon 
which  the  jurisdiction  is  exercised  in  that  class  of  cases  has  no  applica- 
tion to  the  case  at  bar,  which  is  an  action  at  law  to  recover  a  judgment 
for  money  only,  and  solely  for  the  benefit  of  the  plaintiflE. 

I  am  therefore  of  opinion  that  said  section  1836a  does  not  au- 
thorize the  maintenance  of  this  action,  and  that  any  judgment  recov- 
ered herein  would  not  be  binding  on  the  defendant  in  her  representative 
capacity  in  the  state  of  New  Jersey.  It  follows,  therefore,  that  the  or- 
der should  be  reversed,  with  $10  costs  and  disbursements,  and  the  mo- 
tion granted,  with  $10  costs. 
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ACKLEY  et  al.  v.  PARSONS  et  al. 

(Supreme  Court,  Appellate  Diyision,  Third  Department    March  S,  102(X) 

1.  Yen  DOB    AND    PUBOHASEB    ^=s>148 — ^PUBCHASEBS    NOT    IN    DEFAULT    IN    AB- 

SENCE OF  TENDEB. 

Where  vendors  had  not  tendered  performance,  and  where  conduct  of 
purchasers  had  not  amounted  to  an  absolute  refusal  to  perform  the  con- 
tract, which  would  waive  a  tender  of  performancei  purchasers  were  not 
in  default 

2.  Yen  DOB  and  fubchaseb  ^=s>351(2)— Measube  of  damages  fob  failubb  to 

CONVEY  stated. 

Ordinarily  the  measure  of  damages  for  a  failure  to  convey  real  estate 
is  the  difference  between  the  contract  price  and  the  value  of  the  property. 

3.  Yendob  and  pttbohaseb  ^=>330— Aixowance  of  damages  in  action  fob 

bbbach  of  contbaot  to  pubchase  held  imfbopeb. 

In  vendors'  action  for  purchasers'  breach  of  contract  to  purchase  land, 
for  which  purchaser  was  to  give  mortgage,  with  Interest,  as  part  of  pur- 
chase price,  court  erred  in  allowing  as  damages  interest  on  the  mortgage, 
taxes  paid,  sums  paid  attorneys  for  abstracts  and  vendors'  traveling  ex- 
penses. 

Appeal  from  Trial  Term,  Broome  County. 

Action  by  Griffin  S.  Ackley  and  another  ajgainst  Frederick  W.  Par- 
sons and  another.  From  a  judmient  for  plaintiffs  upon  a  verdict,  and 
from  an  order  denying  motion  for  new  trial  on  the  minutes,  defendants 
appeal.    Reversed,  and  new  trial  granted. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

H.  J.  Hennessey,  of  Binghamton,  for  appellants. 
Jenkins,  Deyo  &  Hitchcock,  of  Binghamton  (C.  H.  Hitchcock,  of 
Binghamton,  of  counsel),  for  respondents. 

JOHN  M.  KELLOGG,  P.  J.  By  the  contract  of  July  11,  1917,  sued 
upon,  the  defendants  were  to  purchase  certain  real  estate  upon  the 
terms  stated  therein,  the  contract  to  be  fulfilled  at  the  convenience  of 
the  parties,  but  within  10  days  from  that  date.  This  contract,  by  its 
terms,  superseded  a  prior  agreement  between  the  parties  of  Jtfly  3, 
1917.  The  plaintiffs,  in  order  to  show  the  defendants*  breach  of  the 
contract,  showed  that  they  were  ready,  at  the  office  of  Jenkins,  Deyo  & 
Hitchcock,  on  the  10th  day  of  July,  1917,  to  perform  said  contract,  and 
had  left  the  necessary  money  and  papers  at  said  office  with  said  attor- 
neys to  carry  out  said  agreement. 

[1]  The  original  contract  of  July  3d  had  in  it  a  provision  that  the 
contract  was  to  be  performed  at  that  time  and  place.  No  such  provi- 
sion was  in  the  present  contract,  and  the  plaintiffs  did  not,  therefore, 
put  the  defendants  in  default,  not  having  tendered  performance,  and 
the  conduct  of  the  defendants  not  amounting  to  an  absolute  refusal  to 
perform  the  contract,  which  would  waive  a  tender  of  performance. 

[2,  3]  Ordinarily  the  measure  of  damages  for  a  failure  to  convey  real 
estate  is  the  difference  between  the  contract  price  and  the  value  of  the 
property.    Here  the  premises  were  vacant  and  the  purchaser  was  to 
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tvvt  a  mortgage  of  $13,000,  with  interest,  as  a  part  of  the  purchase 
price.  The  plaintiffs  were  allowed  to  prove  as  damages  the  interest  on 
the  mortgage,  taxes  paid,  and  sums  paid  attorneys  for  abstracts  and 
services,  and  plaintiffs'  traveling  expenses.  The  verdict  was  for  $828.- 
50;  by  deducting  therefrom  $237.50  on  accoufit  of  interest  and  the  $30 
expenses  paid,  by  order  of  the  court  it  was  reduced  to  $561.  An  im- 
proper measure  of  damages  was  adopted,  upon  which  the  verdict  as  it 
now  stands  is  based.  The  error  in  that  respect  also  calls  for  a  reversal. 
These  errors  require  a  reversal  of  the  judgment,  and  it  is  unneces- 
sary to  consider  the  remarks  made  in  court  and  by  the  court  with 
reference  to  the.  alleged  forged  letter.  The  judgment  and  order  should 
be  reversed,  and  a  new  trial  granted,  with  costs  to  the  appellants  to 
abide  the  event 

^  Judgment  and  order  reversed  on  the  law  and  facts,  and  new  trial 
granted,  with  costs  to  the  appellants  to  abide  the  event.  The  court 
disapproves  of  the  finding  that  the  plaintiffs  were  ready,  willing,  and 
offered  to  perform  the  contract,  and  that  the  defendants  refused  per- 
formance on  their  part    All  concur. 


rill  Misc.  Eep.  180) 

REZSBK  V.  SOUTHERN  PAO.  00. 

(Supreme  Gonrt,  Appellate  Term,  First  Department    March  18,  1920.) 

1.  CoTTBTs  ^=>97(5) — Statb  coubts  bound  by  federal  decisions  as  to  inteb- 

8TATS  SmPMENT. 

In  actions  for  damages  to  interstate  shipments,  the  state  courts  are 
bound  by  the  federal  decisions  in  regard  to  the  burden  of  proof  of  negli- 
gence, and  in  regard  to  whether  the  negligence  of  the  carrier,  if  estab- 
lished, constitutes  the  proximate  cause  of  the  damage.  • 

2.  Gabbiebs  ^s>182 — Shippeb  must  show  that  oabbisb's  neolioenoe  con- 

tributed TO  injuby  occasioned  by  act  of  God. 

In  action  for  damage  to  goods,  carrier,  by  showing  that  the  loss  was 
occasioned  by  the  act  of  God,  puts  burden  on  shipper  of  showing  that 
carrier's  negligence  also  contributed  to  the  injury. 
8.  Gabbiebs  ^=>119 — ^Not  liable  fob  fbeezing  of  wine,  where  its  negligent 

DELAY  WAS  NOT  PBOXIMATB  CAUSE  OF  LOSS. 

Where  wine  was  frozen  by  reason  of  an  unprecedented  fall  in  the  tem- 
perature, which  carrier  could  not  reasonably  have  been  expected  to  fore- 
see, not  as  the  result  of  long  exposure,  but  by  reason  of  Its  arrival  at 
point  of  destination  while  weather  was  at  or  below  zero,  and  where  it 
would  have  sustained  the  same  damage  if  it  had  been  delivered  on  time, 
the  railroad  was  not  liable;  the  damage  having  been  caused  by  an  act 
of  God,  and  the  railroad's  negligent  delay  In  shipment  not  having  been 
a  proximate  cause  contributing  thereto. 

4.  Gabbiers  <$=s>123 — When  delay  in  tbanspobtation  constitutes  pboxuiate 
cause  of  damage. 

If  goods  transported  within  a  reasonable  time  would  ordinarily  arrive 
in  good  condition,  and  the  additional  lengUi  of  time  caused  by  the  negli- 
gence of  the  carrier  in  itself  would  cause  damage  to  the  goods,  the  delay 
in  transportation  would  constitute  a  proximate  cause  of  the  damage. 

6.  Gabbiebs  ^=»119 — Gabbieb  not  liable  for  freezing  of  wine  as  the  re- 
sult OF  "INEVITABLE  ACCIDENT"  OB  **ACT  OF  GoD." 

If  a  fall  of  temperature  was  so  unusual  that  the  carrier  could  not  be 
txpected  to  have  foreseen  or  guarded  asataiBt  it,  the  destruction  of  wine 
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as  tbe  result  thereof  was  an  ineritable  acddent  or  iuct  of  God,  for  whl<^ 

the  carrier  cannot  be  held  liable,  bat  otherwise  where  carrier  should 
have  foreseen  tiiat  the  wine  might  be  exposed  to  cold  sufficient  to  freeze  it, 
and  should  have  guarded  against  this  contingency;  the  destruction  of 
the  wine  in  such  case  not  being  due  to  an  act  of  God,  but  to  the  carrier's 
negligence. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Act  of  God ;  Inevitable  Accident] 

6L  Gabbiebs  ^=»131 — ^Bbcovebt  cannot  be  bad  fob  nboligbnob  oibkb  than 

THAT  PLEADED. 

Where  shipper's  complaint  for  damage  to  shipment  is  based  on  unrea- 
eoDable  delay  in  transportation,  recovery  could  not  be  had  on  ground  of 
negligence  in  failing  to  properly  heat  car  and  take  necessary  precaations 
against  freezing  of  shipment 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  ESs- 
trict 

Action  by  Frank  Rezsek  against  the  Southern  Pacific  Company. 
Judgment  for  plaintiff,  and  defendant  appeals.  Reversed,  and  com- 
plaint dismissed. 

Argued  February  term,  1920,  before  LEHMAN,  FINCH,  and 
MULLAN,  JJ. 

Esselstyn  &  Haughwout,  of  New  York  City  Q.  Ard  Haughwout,  of 
New  York  City,  of  counsel),  for  appellant 

Joseph  Prager,  of  New  York  City  (Bernard  Rogers,  of  New  York 
City,  of  counsel),  for  respondent. 

LEHMAN,  J.  The  plaintiff  herein  shipped  on  the  24th  day  of  No- 
vember, 1917,  61  barrels  of  wine  to  New  York  from  Colma,  Cal. 
They  were  delivered  to  the  plaintiff  at  New  York  on  the  2d  day  of 
January,  1918.  The  wine  was  frozen,  and  as  a  result  eighteen  barrels 
were  burst,  and  the  alcoholic  content  of  the  wine  in  these  barrels  had 
apparently  leaked  out,  rendering  the  wine  valueless.  The  plaintiff 
thereupon  brought  this  action,  alleging  in  his  complaint  that  the  de- 
fendant unreasonably  delayed  the  transportation  of  the  wine,  and  as  a 
result  of  such  delay  the  wine  became  valueless.  It  was  shown  at  the 
trial  that  wine  freezes  when  the  temperature  falls  to  zero  or  below, 
and  that  at  the  time  the  wine  arrived  in  New  York  the  temperature 
ranged  for  several  days  from  13"*  below  zero,  to  7^  below  zero,  the 
lowest  temperature  in  New  York  since  accurate  records  have  been 
kept.  There  was  also  proof  that  ordinarily  the  freezing  of  wine  does 
not  injure  its  quality,  unless  the  alcoholic  content  of  the  wine,  which 
by  such  freezing  is  driven  to  the  center  of  the  frozen  mass  is  permitted 
to  escape  from  the  cask  before  the  whole  mass  of  the  wine  is  melted. 

[1,  2]  The  defendant  presented  some  evidence  to  show  that  at  the 
time  the  wine  was  shipped,  owing  to  war  conditions,  there  was  in- 
evitable delay  in  the  transportation  of  all  goods  which  were  not  essen- 
tial to  the  conduct  of  the  war,  and  which  were  not  given  priority  in 
transportation,  and  I  have  grave  doubts  as  to  whether  tihis  evidence 
was  not  sufficient  to  show  that  there  was  no  unreasonable  delay  in  the 
transportation  of  the  wine ;  but  in  my  view  of  the  case  this  question 
need  not  be  considered,  because  the  delay»  even  if  negligent,  is  not 
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the  proximate  cause  of  the  injury  to  the  wine.  Since  the  shipment  was 
an  interstate  shipment,  the  courts  of  this  state  are  bound  by  the  federal 
decisions  in  regard  to  the  burden  of  proof  of  negligence  and  whether 
the  n^igence  of  the  carrier,  if  established,  constitutes  the  proximate 
cause  of  the  damage.    Under  these  decisions: 

"Where  the  carrier  shows  that  the  losa  was  occafiioned  by  the  act  of  God  he 
has  done  all  that  Is  required.  If  the  shipper  then  claims  that  the  carrier's 
negligence  also  directly  contributed  to  the  Injury,  he  must  show  that  fact" 

See  Bamet  v.  N.  Y,  Central  &  Hudson  River  Railroad  Co.,  222  N, 
y.  195,  118  N.  E.  625. 

[3]  If  the  wine  in  the  present  case  was  frozen  by  reason  of  an  un- 
precedented fall  in  the  temperature  which  the  carrier  could  not  reason- 
ably be  expected  to  foresee,  it  is  quite  evident  that  the  damage  oc- 
curred through  an  act  of  God,  and  no  delay  cm  the  part  of  the  carrier, 
even  if  negligent,  contributed  to  this  damage.  The  destruction  of  the 
wine  by  freezing  through  the  act  of  God  differs  logically  in  no  respect 
from  the  destruction  of  goods  through  a  flood  by  act  of  God,  and  in 
the  case  of  Hadba  v.  Baltimore  &  Ohio  Railroad  Co.,  183  App.  Div. 
557,  170  N.  Y.  Supp,  770,  the  court  stated: 

''If  the  goods  were  lost  or  damaged  by  flood  while  en  route»  the  defendant 
would  not  be  liable,  even  though  the  goods  would  not  have  been  affected  by 
the  flood  If  the  carrier  had  not  been  negligent  with  respect  to  transporting 
them ;  and  in  such  case  it  has  been  authoritatively  held  that  the  flood,  which 
was  the  act  of  God,  and  not  the  negUgenoe  of  the  carrier,  ts  the  proximate 
cause  of  the  loss  or  damage." 

[4]  It  is  contended,  however,  that  in  view  of  the  evidence  that  wme 
freezes  whenever  the  temperature  falls  below  zero,  since  sudi  tempera- 
ture is  not  so  unusual  that  a  carrier  could  not  reasonably  be  expected 
to  foresee  it,  the  destruction  of  the  wine  should  not  be  held  to  be  an 
act  of  God.  Even  if  that  were  true,  the  delay  in  transporting  the 
wine,  which  is  the  only  ground  of  negligence  urged  in  this  case,  would 
still  not  be  tKe  proximate  cause  of  the  damage.  The  delay  in  trans- 
portation would  constitute  under  the  authorities  a  proximate  cause  of 
the  damage,  where  goods  transported  within  a  reasonable  time  would 
ordinarily  arrive  in  good  condition,  and  the  additional  length  of  time 
caused  by  the  negligence  of  the  carrier  in  itself  would  cau^e  damage 
to  the  goods.  Such  cases,  of  course,  are  frequent  where  perishable 
goods  are  transported  during  the  heat  of  summer,  and  occur  occasional- 
ly in  transportation  for  short  distances  in  the  cold  of  winter.  In  the 
case  of  this  wine,  however,  it  would  appear  that  the  freezing  was  due, 
not  to  any  long  exposure  to  the  cold,  but  to  the  fact  that  it  arrived  in 
New  York  while  the  weather  was  at  zero  or  below.  It  would  have 
sustained  the  same  damage  if  it  had  been  delivered  to  the  carrier  in 
California  21  days  before  arrival'  in  New  York. 

[5]  Except  for  the  delay  of  the  carrier,  the  goods  might  not  have 
been  in  that  place  at  the  time  when  the  weather  became  cold  enough  to 
freeze  the  wine ;  but  under  the  federal  decisions  such  delay  has  been 
authoritatively  held  not  to  be  a  proximate  case  for  destruction,  when 
the  goods  are  destroyed  by  a  natural  phenomenon,  which  could  not  be 
foreseen  or  guarded  against,  and  I  can  see  no  possible  distinction  which 
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would  make  it  a  proximate'  cause  for  the  destruction  of  the  goods 
through  a  natural  cause,  which,  though  perhaps  not  legally  unusual, 
would  have  had  exactly  the  same  effect  if  the  wine  had  been  in  the 
same  place  though  transported  with  all  possible  speed.  The  fall  in 
temperature  was  a  natural  phenomenon  which  the  carrier  could  not 
prevent  or  control.  If  this  fall  of  temperature  was  so  unusual  that  the 
carrier  could  not  be  expected  to  foresee  or  guard  against  it,  the  de- 
struction of  the  wine  was  an  "inevitable  accident"  or  "act  of  God,"  for 
which  the  carrier  cannot  be  held  liable ;  if  the  carrier  should  have  fore- 
seen that  the  wine  might  be  exposed  to  cold  sufficient  to  freeze  it,  and 
should  have  guarded  against  this  contingency,  then  the  destruction  of 
the  wine  was  not  due  to  an  act  of  God,  but  to  the  carrier's  negligence. 
The  negligence  of  the  carrier  would,  however,  even  in  such  event,  con- 
sist, not  in  the  delay  in  transportation,  which  was  only  a  remote  cause 
of  the  freezing,  but  in  the  transportation  of  the  wine  without  proper 
safeguards  against  a  change  in  temperature,  which  it  should  have  fore- 
seen. 

[8]  The  plaintiff,  however,  does  not  in  his  complaint,  at  the  trial 
DT  on  this  appeal,  urge  that  the  defendant  was  negligent,  except  through 
delay.  The  complaint  is  based  upon  delay  in  transportation  beyond  a 
reasonable  time,  and  the  plaintiff's  attorney  in  his  brief  concedes  that 
the  defendant  would  have  been  absolved  from  liability,  "had  the  f reez- . 
ing  occurred  while  the  shipment  was  being  transported  within  a  rea- 
sonable time,  and  in  that  case  the  defendant  could  not  be  liable,  as  it 
would  have  done  all  the  contract  of  carriage  required  of  it."  It  is 
not  claimed  that  the  defendant  was  required  to  place  this  wine  in  a 
heated  car,  or  to  cover  it,  and  if  a  reasonably  prudent  man  should  have 
foreseen  the  danger  that  the  wine  might  freeze,  then  it  would  seem 
that  the  damage  was  caused  rather  by  the  negligent  act  of  the  shipper 
in  delivering  wine  in  casks  which  would  not  withstand  the  effects  of 
the  cold  to  which  they  would  naturally  be  subjected  than  by  any  neg- 
lect of  the  carrier.  Since  the  wine  was  frozen  by  a  cause  which  it  is 
not  claimed  the  defendant  could  control,  and  the  only  negligence  claim- 
ed is  that  the  defendant  unreasonably  delayed  the  transportation  of  the 
wine,  and  since  under  the  authority  of  the  decisions  of  the  federal 
courts  this  delay  was  not  the  proximate  cause  of  the  freezing,  we  are 
bound  to  hold  that  the  carrier  is  not  liable. 

Judgment  should  be  reversed,  with  $30  costs  to  appellant,  and  com- 
plaint dismissed.    All  concur. 
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BOLDIN  Y.  LEWIS  H.  MAT  CO. 

(Suprane  Court,  Appellate  Tenn,  First  Department    March  18,  1020.) 

1.  Bboksbs  <m31    Owwra  held  bntitlbd  «ro  ruix  bboeeb's  pboitt  iboh  av* 

CKFTANOS  OF  XnRDISOLOBKD  OrKBB. 

Where  a  broker  reported  an  offer  acceptable  to  the  owner,  but  had  an 
offer  for  a  larger  amount  on  different  terms  Inyolving  a  second  mortgage, 
which  It  accepted  by  securing  ccmyeyance  ftom  plaintiff  through  an  in- 
termediary, plahitiff  is  entitled  to  the  benefit  of  the  contract,  though  she 
had  stated  generally  she  would  nat  aco^t  a  second  mortgage. 

2.  Bboksbs  «=>34 — ^Mobb  tavobabub  ofeieb  hkld  not  disoix)Bkd  to  owneb. 

A  statement  by  a  broker  to  the  owner  that  she  could  get  more  for  her 
property  if  she  would  accept  a  second  mortgage  is  not  a  disclosure  to 
her  that  the  broker  had  an  offer  to  that  effect. 

8.  Bbokebs  ^=»34: — Owneb's  knowledge  of  laboeb  offbb  at  time  of  con- 
veyance HELD  NOT  SHOWN. 

Though  at  the  time  of  oonreyance  the  owner  knew  that  the  broker's 
relative  was  reoonveying  to  another,  such  knowledge  is  not  knowledge 
that  at  the  time  of  the  contract  for  sale  the  broker  had  an  offer  from  the 
second  grantee. 
4.  Beokebs  «=»65(1) — Owneb  becoverino  amount  of  labgeb  offeb  cannot 
recoveb  commission. 

Where  an  owner  is  permitted  to  recover  from  her  brokers  the  amount 
they  realized  fr<»n  an  undisclosed  offer  above  the  amount  of  the  con- 
tract price,  she  cannot  also  recover  the  commission  paid. 

Finch*  J.,  dissenting  in  part. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict 

Action  by  Kate  B.  Boldin  against  the  Lewis  H.  May  Company. 
Judgment  for  plaintiff,  and  defendant  appeals.  Amount  of  judgment 
reduced,  and  judgment,  as  modified,  affirmed. 

Argued  February  term,  1920,  before  LEHMAN,  FINCH,  and 
MULLAN,JJ. 

Felix  H.  Levy,  of  New  York  City  (David  L.  Podell  and  Jacob  Po- 
dell,  both  of  New  York  City,  of  counsel),  for  appellant 
John  T.  Fenlon,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  plaintiff  employed  the  defendant  as  broker  to 
procure  a  purchaser  for  a  house  which  she  owned.  The  defendant 
brought  her  an  offer  for  the  sale  of  the  house  for  the  sum  of  $6,250, 
payable  $5,000  by  the  execution  of  a  purchase-money  mortgage  at  the 
rate  of  6  per  cent.,  and  $1,250  in  cash.  The  plaintiff  accepted  this 
offer  and  signed  a  contract  for  the  sale  of  the  property  on  these  terms. 
At  the  time  when  the  plaintiff  signed  this  contract  of  sale,  the  defend- 
ant in  fact  had  an  offer  for  the  purchase  of  the  house  for  the  sum  of 
$6,750,  of  which  $1,000  was  to  be  payable  in  cash,  $5,000  by  the  exe- 
cution of  a  purchase-money  mortgage,  and  $750  by  the  execution  of 
a  second  mortgage  for  $750,  payable  in  instalhnents,  the  last  pa)rment 
approximately  10  months  after  tiie  passing  of  title,  and  had  actually  no 
offer  from  any  real  purchaser  for  a  purchase  upon  the  terms  embodied 

^=9For  otber  eases  see  same  topic  &  KBY-NUMBER  in  all  Key-Nttmbered  DigeetB  A  Indexes 
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in  the  contract  signed  by  the  plaintiff.  The  plaintiffs  contract  was 
made  with  a  dummy,  who  thereafter  assigned  it  to  the  father  of  the 
defendant's  treasurer.  He  thereupon  made  a  new  contract  in  his  own 
name  with  the  purchasers,  upon  the  terms  offered  by  them.  As  a 
result  of  this  transaction  the  plaintiff  received  at  the  closing  of  the 
title  $1,250  in  cash  and  a  mortgage  for  $5,000,  which  represented  the 
amount  upon  which  she  was  willing  to  sell  the  premises.  She  thereupon 
delivered  a  deed  to  the  assignee  of  her  contract  of  sale,  the  father 
of  the  defendant's  treasurer,  who  immediately  transferred  the  title  to 
the  actual  purchasers,  and  received  from  them  $1,000  in  cash  and  a 
second  mortgage  of  $750. 

In  other  words,  if  the  plaintiff  had  made  her  contract  of  sale  direct 
with  the  purchasers,  she  would  have  received  $250  less  than  she  ac- 
tually received  in  cash,  but  would  have  received  an  additional  mortgage 
for  the  sum  of  $750,  payable  in  installments,  and  under  the  terms  of 
this  contract  $250  was  payable  upon  the  second  mortgage  on  or  before 
September  1st  of  the  same  year,  or  approximately  three  months  after 
the  passing  Of  title.  The  plaintiff  now  claims  that  she  was  never 
informed  of  the  fact  that  the  purchasers  of  the  property  had  offered 
$500' more  than  the  price  at  which  she  sold  the  property,  that  her 
brokers  were  in  duty  bound  to  inform  her  of  any  offer  that  was  made, 
and  that  through  the  acts  of  the  defendant  she  has  been  deprived  of 
the  sum  of  $500,  which  represents  the  profit  made  upon  the  transaction 
at  her  expense,  either  by  the  defendant  or  by  a  client  of  the  defendant 
wrongfully  introduced  into  the  transaction,  and  she  has  recovered  a 
judgment  for  the  loss  so  suffered  as  well  as  for  the  commissions 
she  has  paid  to  the  defendant. 

[1]  The  plaintiff  produced  as  one  of  her  witnesses  a  discharged 
employe  of  the  defendant,  and  upon  his  cross-examination  his  credibil- 
ity was  so  impeached  that  for  the  purposes  of  this  appeal  I  have  en- 
tirely disregarded  it:  but  even  upon  the  defendant's  own  testimony 
it  seems  to  me  that  the  trial  judge  correctly  held  that  the  plaintiff  was 
entitled  to  recover  at  least  the  sum  of  $500.  According  to  the  de- 
fendant, the  actual  purchasers  of  the  premises  offered  originally  $6,000, 
and  then  $6,250,  and  he  brought  these  offers  to  the  plaintiff ;  but  this 
offer  of  $6,250  included  a  second  mortgage  of  $500  and  only  $750  in 
cash.  The  plaintiff  absolutely  refused  to  consider  any  offer  which  in- 
cluded the  taking  of  a  second  mortgage,  and  insisted  that  the  full 
amount  over  the  first  mortgage  of  $5,(XX)  be  paid  in  cash.  The  defend- 
ant further  claims  that  the  purchasers  refused  to  pay  more  than  $1,000 
in  cash,  but  that  they  were  willing  to  pay  $1,000  in  cash  and  $750  on 
the  second  mortgage.  In  order  to  prevent  the  sale  from  falling  through, 
and  with  a  desire  to  obtain  for  the  plaintiff  a  purchase  upon  terms  ac- 
ceptable to  her,  he  thereupon  arranged  with  his  father  to  act  as  an 
intermediary  and  pay  $250  in  cash  and  receive  therefor  a  second  mort- 
gage of  $750,  that  he  never  concealed  from  the  plaintiff  that  his 
father  was  making  this  profit,  and  that  on  the  date  for  the  closing 
of  title  on  May  24th,  and  the  actual  closing  of  title  on  May  29th,  the 
plaintiff's  attorneys  were  necessarily  fully  aware  of  the  whole  trans- 
action. 


Digitized  by 


Google 


Sup.  Ct.)  BOLDIN  V.  LEWIS  H.  MAT  00.  128 

(181  N.T.S.) 

I  am  quite  wiDmg  to  assume  that  the  defendant  treasurer  acted  in 
this  matter  under  the  honest  impression  that  the  plaintiff  had  definitely 
refused  to  accept  any  second  mortgage,  even  though  she  might  thereby 
obtain  a  larger  price  than  $6,250,  and  that  the  only  way  in  which  he 
could  obtain  for  the  plaintiff  a  sale  upon  the  price  and  terms  demanded 
by  her  was  through  the  intermediary  of  a  third  party,  who  would 
advance  the  amount  of  cash  necessary  to  consummate  the  transaction ; 
yet  the  defendant  knew  that  it  was  acting  only  as  broker  to  procure  a 
purchaser  for  the  plaintiff's  property,  and  when  it  secured  such  a 
purchaser  it  was  its  absolute  duty  to  inform  its  employer  of  the  exact 
terms  of  the  offer.  The  seller  had  the  right  to  determine  for  herself 
whether  she  would  prefer  to  make  the  contract  directly  with  the 
purchaser  upon  the  terms  offered  by  them,  or  to  make  a  contract  with 
an  intermediary  whereby  she  received  $250  more  in  cash. 

It  is  true  that  the  broker  procured  for  her  a  sale  on  the  terms  she  de- 
manded; but  it  was  the  duty  of  the  broker,  if  he  could  procure  a 
purchaser  upon  better  terms,  to  do  so.  It  is  also  probably  true  that 
the  piaintiff  had  stated  in  advance  in  a  general  way  that  she  would  not 
accept  a  contract  which  included  a  second  mortgage,  even  though  she 
could  thereby  obtain  a  higher  price;  but  nevertheless  the  defendant 
had  no  right  to  obtain  a  contract  from  the  plaintiff  by  which  either  the 
broker  or  another  client  of  the  broker  could  profit,  without  informing 
the  plaintiff  in  advance  of  the  true  state  of  affairs.  If  the  plaintiff 
had  been  informed  of  the  qffer  to  purchase  at  $6,750,  and  had  accepted 
this  offer,  she  would  under  its  terms  have  postponed  the  pajrment  of 
$250  in  cash  for  only  three  months,  and  in  return  for  such  postpone- 
ment would  have  obtained  a  mortgage  which,  if  paid,  as  in  fact  it 
was  paid,  would  have  resulted  in  a  payment  to  her  of  $500  more  than 
she  received.  The  broker  had  no  right  to  presume,  in  spite  of  what 
had  gone  before,  that  the  client  would  refuse  this  offer,  and,  however 
good  his  intentions  may  have  been,  he  must  respond  to  the  plaintiff 
for  the  profit  which  she  apparently  lost  through  his  failure  to  disclose 
to  her  the  actual  offer  received. 

[2]  In  reaching  this  conclusion  I  have  not  overlooked  the  contention 
of  the  defendant's  attorney  that  the  terms  of  this  offer  were  disclosed 
to  the  plaintiff;  but  a  careful  examination  of  the  record  shows  that 
this  contention  is  not  borne  out  by  the  testimony,  and  that  the  de- 
fendant did  not  at  the  trial  even  intend  to  claim  that  it  brought  this 
offer  to  the  plaintiff,  but  merely  that  the  plaintiff  had  been  told,  prior 
to  the  time  when  she  entered  into  the  contract,  that  the  brokers  could 
get  her  "much  more  than  $6,250  if  she  would  take  a  second  mortgage/* 

[3]  The  defendant  further  maintains  that  the  plaintiff  had  full 
knowledge  of  the  transaction  at  the  time  when  title  passed  in  May, 
1918,  and  that  by  failure  to  protest  at  that  time  she  ratified  the  trans- 
action. Probably  at  that  time  the  plaintiff  and  her  attorney  had  grounds 
for  suspicion  of  what  had  occurred;  but  in  my  opinion  she  is  not 
shown  to  have  had  actual  knowledge  of  the  fact  that,  when  she  made 
the  contract  of  sale  on  April  19,  1918,  the  defendant  had  already  in 
his  possession  an  offer  from  the  ultimate  purchasers  to  purchase  upon 
Ihe  terms  upon  which  the  title  to  the  property  finally  passed  to  them. 
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[4]  The  trial  justice  has  erroneously  included  in  his  judgment  the 
sum  of  $156.25,  the  amount  of  the  commission  paid  by  the  plaintiff  to 
the  defendant.  The  plaintiff  is  entitled  to  claim  the  benefit  of  the  sale 
actually  negotiated  by  the  broker ;  but  in  that  case  she  cannot  recover 
also  commissions  which  she  has  paid  to  the  broker,  and  which  the 
plaintiff  would  have  been  bound  to  pay  to  the  broker  if  she  accepts 
the  benefit  of  his  services. 

Judgment  should  therefore  be  reduced  by  the  sum  of  $156.25,  with 
interest,  and,  as  modified,  affirmed,  without  costs  to  either  party, 

MULLAN,  J.,  concurs. 

FINCH,  J.  (dissenting).  I  dissent  from  so  mucli  of  the  majority 
decision  as  awards  compensation  to  the  broker  for  his  services,  and 
vote  for  affirmance  of  the  judgment  of  the  court  below.  As  was  said 
in  Garrigues  v.  International  Agricultural  Corp.,  159  App.  Div.  877, 
144  N.  Y.  Supp.  982,  quoting  from  Low  v.  Woodbury,  10/  App.  Div. 
298,95N.Y.  Supp.336: 

"Like  other  agents,  the  broker  is  required  to  exercise  the  utmost  good  faith 
towards  his  principal ;  and  if,  in  the  course  of  his  agency,  he  has  committed  a 
fraud  on  his  principal,  he  is  not  entitled  to  his  commission^." 

The  contract  of  sale  was  made  with  a  dummy,  so  that  it  was  a  fair 
inference  that  such  contract  was  really  made  by  the  defendant  itself 
for  its  own  benefit.  Later  said  contract  was  assigned  to  the  father  of 
the  defendant's  treasurer,  and  it  is  likewise  a  fair  inference  under 
all  the  circumstances  of  the  case  that  both  were  acting  for  the  de- 
fendant, and  there  is  no  denial  in  the  record  of  such  inference. 
The  full  amount  of  the  selling  price  belonged  to  the  plaintiff,  unless 
the  defendant  could  show  that  it  earned  a  commission,  and  whether 
viewed  from  the  standpoint  that  the  defendant  was  really  the  purchaser 
by  means  of  the  dummy,  so  that  it  was  in  reality  a  principal,  and  not 
a  broker,  or  from  the  standpoint  that,  while  acting  as  a  broker  for  the 
plaintiff,  it  suppressed  a  material  fact  to  her  financial  damage,  the 
conclusion  follows  that  the  trial  justice  was  correct  in  denying  broker- 
age to  the  defendant. 


(110  Misc.  Rep.  695) 

CITY  OF  NEW  YORK  ▼.  STATBN  ISLAND  MIDLAND  RY.  CO. 

(Supreme  Court,  Special  Term,  Kings  County.    February  24,  1920.) 

1.  Courts  ^=»493(3) — ^Afteb  agquibino  jurisdiction  bt  injunction  can  ap- 

point BECEIVEB. 

After  the  court  has  acquired  jurisdiction  under  Code  Civ.  Proc.  S  416, 
by  issuing  ad  interim  injunction,  though  summons  had  not  been  served, 
and  has  not  lost  that  jurisdiction,  it  can  appoint  a  receiver  and  exercise 
complete  control  over  the  assets  of  defendant,  notwithstanding  an  interven- 
ing appointment  of  a  receiver  by  the  federal  court 

2.  Courts  <©=»30 — ^Jurisdiction  lost  by  failure  to  bervb  injunction  before 

return  day. 

Under  Code  Civ.  Proc.  §  416,  providing  that  the  jurisdiction  acquired  by 
granting  provisional  remedy  is  lost,  where  it  depends  by  special  provision 

^s»For  otber  cases  see  same  topic  A  KBY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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of  law  on  some  act  to  be  done  thereafter,  failure  to  serve  before  the 
return  day  the  ad  Interim  Injunction  granted  to  accompany  the  summons 
as  authorized  by  section  COS,  which  Is  efTectl^e  under  section  609  only  until 
the  hearing  of  the  appllcatl<A,  diyests  tbe  court  of  the  jurisdiction  whlcb 
it  had  acquired. 

Action  by  the  City  of  New  York  against  the  Staten  Island  Midland 
Railway  Company.  Motion  by  plaintiff  denied,  on  the  ground  that  the 
court  had  lost  jurisdiction. 

See,  also,  180  N.  Y.  Supp.  1. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (Edgar  J.  Koeh- 
ler,  of  New  York  City,  of  counsel),  for  city  of  New  York. 

Eadie  &  Walser,  of  New  Brighton  (Henry  V.  Poor,  of  New  York 
City,  of  counsel),  for  Staten  Island  Midland  Ry.  Co. 

CALLAGHAN,  J.  This  court  acquired  jurisdiction  of  the  parties 
and  of  the  res  upon  the  granting  of  the  ad  interim  order  of  January  17, 
1920.  The  jurisdiction  thus  acquired  gave  to  this  court  power  to 
appoint  a  receiver  and  to  exercise  control  over  the  assets  of  the  de- 
fendant, notwithstanding  the  principles  of  comity  prevailing  in  cases 
of  conflicting  jurisdiction,  providing  the  jurisdiction  thus  acquired  has 
not  been  lost 

[1]  The  ad  interim  order  was  granted  on  January  17th.  It  was,  by 
its  terms,  made  returnable  on  January  20th.  In  the  meantime  the  fed- 
eral court,  at  the  instance  of  a  creditor,  who  asked  for  practically  the 
same  relief  as  is  invoked  here,  appointed,  on  the  consent  of  the  defend- 
ant, a  receiver  of  the  defendant's  properly.  The  order  of  January  17th 
contained  an  injunction,  one  of  the  provisional  remedies  authorized  by 
the  Code  of  Civil  Procedure.  Section  416  of  the  Code  provides  that 
the  court  acquires  jurisdiction  of  the  action  from  the  time  of  the 
granting  of  a  provisional  remedy,  even  though  the  summons  had  not 
previously  been  served.  It  has  been  judicially  determined  by  this  court  ^ 
that  the  service  of  the  injunction  order  was  not  made  upon  this  de- 
fendant prior  to  the  return  day  fixed  by  that  order.  Thereupon  the 
justice  who  granted  that  order  changed,  on  February  2d,  the  return  day 
specified  to  February  9th.  As  changed,  the  order  was  duly  served  upon 
the  defendant.  The  defendant  attacks  the  order  upon  the  ground  that 
it  is  void  for  failure  to  recite  the  ground  of  the  injunction,  as  required 
by  section  610  of  the  Code.  There  is  no  force  in  the  contention  that 
the  order  is  void.  It  may  have  been  irregular,  and  could  have  been  set 
aside  for  that  reason;  but  such  irregularity  does  not  affect  it  for 
jurisdictional  purposes. 

[2]  The  only  question  involved  on  this  motion  is  whether  the  juris- 
diction acquired  by  the  issuance  of  the  temporary  injunction  was  lost 
by  the  failure  to  serve  the  order  before  the  return  day  fixed  therein. 
The  provisions  of  section  416  of  the  Code  are  invoked  by  plaintiff  to 
show  that  this  court  acquired  and  continues  to  have  exclusive  juris- 
diction over  the  defendant  and  its  property  upon  the  granting  of  the 
temporary  injunction  of  January  17th.  That  the  court  may  acquire 
jurisdiction  and  retain  control  over  all  subsequent  proceedings  upon 
granting  a  temporary  injunction,  providing  proper  service  is  made,  is 
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no  longer  open  to  question.  Daly  v.  Amberg,  126  N.  Y.  490,  27  N. 
E.  1038.  The  Code  (section  416)  provides  that  the  jurisdiction  acquired 
by  the  granting  of  a  provisional  remedy  is  lost  "in  a  case  where  the 
jurisdiction  of  the  court  is  made  to  depend,  by  a  special  provision  of 
law,  upon  some  act,  to  be  done  after  the  granting  of  the  provisional 
remedy."  It  has  been  held  that  the  failure  to  serve  the  summons  with- 
in the  time  prescribed  by  statute  in  actions  where  attachments  have 
been  granted  divests  the  courts  of  jurisdiction  ab  initio.  Kieley  v. 
Manufacturing  Co.,  147  N.  Y.  620,  42  N.  E.  260;  Ross  v.  IngersoU, 
53  App.  Div.  86,  65  N.  Y.  Supp.  753. 

There  is  analogy  between  the  law  relating  to  attachments  and  in- 
junctions, although  there  is  no  provision'  of  statute  specifying  the  time 
in  which  the  summons  in  an  action  for  an  injunction  must  be  served. 
In  one  case  the  regiilation  is  statutory;  in  the  other  it  rests  in  the  power 
of  the  court.  Section  638  of  the  Code  prescribes  the  time  within  which 
the  summons  must  be  served  when  an  attachment  is  issued  to  ac- 
company it.  By  section  608  of  the  Code  the  injunction  may  be  granted 
to  accompany  the  summons.  The  prior  service  of  the  summons  is  not 
a  condition  precedent  to  the  exercise  of  the  court's  power  to  grant  in- 
junctive relief.  The  reason  for  this  provision  is  to  prevent  the  object 
of  the  action  from  being  thwarted  and  to  continue  in  statu  quo  exist- 
ing conditions  until  the  hearing  of  the  motion  for  injunctive  relief. 

Section  609  of  the  Code  provides  that  the  preliminary  injunction  may 
be  granted  without  notice,  to  the  end  that  it  may  become  effective  im- 
mediately upon  the  service  on  the  defendant.  The  injunction  must  be 
accompanied  by  the  summons  and  becomes  effective  only  when  served 
with  or  after  the  summons. ,  People  ex  rel.  Cauffman  v.  Van  Buren, 
136  N.  Y.  252,  263,  32  N.  E.  775,  20  L.  R.  A.  446.  The  injunction  is 
effective  in  any  event  only  "until  the  hearing  and  decision  of  the  ap- 
plication.*' Code,  §  609.  The  jurisdiction  acquired  upon  granting  the 
temporary  injunction  is  a,  provisional  jurisdiction,  and  depends  upon 
the  condition  subsequent  being  performed,  viz.  the  order  to  show 
cause  served  and  the  application  heard  within  the  time  prescribed  in 
the  order  therefor.  If  the  condition  subsequent  fails,  the  provisional 
jurisdiction  ceases,  the  temporary  injunction  becomes  void  ab  initio, 
and  the  jurisdiction  acquired  -upon  the  issuance  of  the  temporary  in- 
junction is  lost. 

This  I  think  is  the  meaning  of  the  provision  in  section  416  of  the 
Code,  to  the  effect  that  the  jurisdiction  acquired  by  the  g-ranting  of  a 
provisional  remedy  is  a  condition,  and  liable  to  be  divested  in  a  case 
where  such  jurisdiction  is  made  dependent,  by  special  provision,  upon 
some  act  to  be  done  after  the  granting  of  the  provisional  remedy.  The 
court  is  empowered  to  prescribe  the  time  for  the  service  of  papers  and 
hearing  of  the  application.  Service  within  the  time  so  prescribed, 
thereby  giving  life  to  the  application,  is  the  subsequent  act  to  be  done, 
upon  which  the  provisional  jurisdiction  depends.  If  the  subsequent 
act  be  done,  then  the  provisional  jurisdiction  exercised  upon  the  grant- 
ing of  the  injunction  becomes  effective  for  all  subsequent  proceedings 
as  of  the  date  of  issuing  the  original  order.  If  the  service  is  not  made 
within  the  prescribed  time,  jurisdiction  is  lost 
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My  conclusion  is  that  the  jurisdiction  acquired  iy  this  court,  and 
which  it  had  at  the  time  the  federal  court  appointed  a  receiver,  was  lost 
by  failure  to  properly  serve  the  order  before  the  time  fixed  by  it  for 
the  return  thereof,  and  that  the  jurisdiction  could  not  be  regained  at  a 
time  subsequent  to  the  return  day  fixed  in  the  order,  by  extending  that 
order  and  making  it  returnable  at  a  later  date. 

Motion  denied. 


(Ul  Misc.  Rep.  296) 

POGUB  ▼.  TODD. 

(Supreme  Court,  Special  Term,  Monroe  Cormij.    Mardti  12.  Id20.) 

(Sptlahu8  by  the  Court,) 

AcnoN  e=>6S — Stated  on  application   or  comhtttbe  or  dbtbndant  dx- 

CIABED  INCOMPETENT.  ' 

An  action  wiU  be  stayed  on  ftK>lication  of  tbe  committee^  wbere  tne 
defendant,  subsequent  to  tbe  commencement  of  tbe  action,  Is  declared  In- 
competent by  inquisition,  and  the  plaintiif  will  be  remitted  to  an  appli- 
cation to  the  court  to  continue  the  action,  or  for  such  other  relief  as  the 
court  may  order. 

Action  by  Edna  M.  Pogue  against  Daniel  S.  Todd.    Motion  by  de-* 
fendant's  committee  to  stay  action  granted,  without  prejudice  to  any 
application  plaintiff  is  advised  to  take. 

McGuire  &  Wood,  of  Rochester  (J.  Sawyer  Fitch,  of  Rochester,  of 
counsel),  for  the  motion. 

Forsyth  &  Fors)^,  of  Rochester,  opposed. 

RODENBECK,  J.  The  defendant  is  entitled  to  a  stay  of  this  action. 
He  has  been  declared  incompetent,  and  a  committee  has  been  appointed 
over  his  property.  Under  these  circumstances  the  action  cannot  be 
prosecuted  against  him  without  the  conseht  of  the  court.  An  incompe-' 
tent  is  a  ward  of  the  court,  and  upon  inquisition  found  the  court  as^ 
sumes  the  custody  and  control  of  his  estate,  which  it  manages  through 
the  ccMnmittee  as  its  bailiff  or  agent.  Carter  .v.  Beckwith,  128  N.  Y. 
312,  316,  28  N.  E.  582.  The  incapacity  of  the  incompetent  t6  deal  with 
his  property,  however,  does  not  relieve  him  from  his  liabilities  incurred 
prior  to  his  incompetency ;  but  he  cannot  be  sued  thereafter  without 
permission  of  the  court.  Id.  If  a  suit  was  brought  against  him 
before  inquisition  found,  the  action  cannqt  be  continued  without  leave 
of  the  court.  Grant  v.  Humbert,  114  App.  Div.  462,  100  N.  Y.  Supp. 
44.  Until  he  has  been  declared  incompetent,  he  may  be  sued  and  dealt 
with  the  same  as  any  other  person,  subject  to  the  revocation  of  his 
acts  in  a  proper  case;  but,  after  inquisition  found,  his  acts  are  void, 
and  he  cannot  prosecute  or  defend  an  action.  If  he  was  sued  prior  to 
inquisition  foimd,  or  is  subsequently  sued,  the  court  may  stay  the  ac- 
tion and  determine  the  course  to  be. pursued  with  reference  to  the  claim. 
Grant  v.  Humbert,  supra. 

The  motion  for  a  stay  is  therefore  granted,  without  costs,  and  with- 
out prejudice  to  any  application  that  the  plaintiff  may  be  advised  to 
take.    So  ordered. 
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TODD  PROTECTOGRAPH  CO.,  Inc.,  v.  WELLS  FABGO  &  GO.  BXPRBSS. 

(Supreme  Court,  Special  Term,  M<mroe  County.     March  16,  1920.) 

(Syttahua  hy  the  Court.) 

1«  Evidence  ^=^378  (2) — Cospooation's  beflt  lettebs,  beceived  in  due  coubss 

OF  KAIL,  BEQUIBE  NO  AUTHENTICATION. 

Reply  letters  from  a  corporation,  recetved  by  due  course  of  mall,  pur- 
porting to  come  in  answer  to  prior  letters  to  the  corporation,  require  no 
authentication. 
2.  Cabbiebs  €=»94(3) — ^Reply  lettebs  of  exfbbss  company  held  sufficient 
to  go  to  juby  on  question  of  nondeliveby. 

Such  reply  letters,  relating  to  the  loss  of  a  shipment  by  an  express  com- 
pany, requesting  copies  of  express  receipts  and  InToloe,  and  the  submis- 
sion of  a  statement  charging  the  shipment  to  the  company,  are  sufficient 
to  go  to  the  jury  on  the  question  of  nondelivery. 

Ax:tion  by  the  Todd  Protectograph  Company,  Incorporated,  against 
Wells  Fargo  &  Co.  Express.  Defendant  moves  for  a  new  trial  after 
verdict.    Motion  denied. 

Harris,  Beach,  Harris  &  Matson,  of  Rochester,  for  the  motion. 
.     McGnire  &  Wood,  of  Rochester,  opposed. 

RODENBECK,  J.  [1]  The  letters  of  the  defendant,  objected  to 
upon  the  trial,  were  properly  received.  They  were  reply  letters,  and 
in  such  a  case  the  rule  is  that  the  "arrival  by  mail  of  a  reply,  pur- 
porting to  be  from  the  addressee  of  a  prior  letter,  duly  addressed  and 
mailed,  are  sufficient  evidence  of  the  reply's  genuineness  to  go  to  the 
jury."  Wigmore  on  Ev.  §  2153 ;  Greenleaf  on  Ev.  vol.  1,  §  575c ;  Whar- 
ton on  Ev.  §  1328;  17  Cyc.  411;  20  Cent.  Dig.  col.  2331;  8  First 
Decennial  Digest,  p.  1 104.  Where  a  letter  is  not  a  reply  letter,  it  must 
be  authenticated,  whether  it  be  from  an  individual  or  from  a  corpora- 
tion ;  but  where  it  is  a  letter  received  by  due  course  of  mail,  purport- 
ing to  come  in  answer  from  the  {)arty  to  whom  a  prior  letter  had 
been  sent,  no  authentication  is  necessary.  This  rule  is  required  in  the 
interest  of  convenience  and  simplicity  in  legal  procedure  and  the  rea- 
sonable transaction  of  complex  business  relations.  A  reply  letter  thus 
presented  furnishes  prima  facie  evidence  sufficient  to  go  to  the  jury, 
which  the  opposing  party  must  meet,  or  accept  the  conclusion  of  the 
jury  thereon. 

[2]  There  was  no  direct  proof  of  nondelivery  of  the  package  shipped 
from  Rochester,  but  this  fact  may  be  established  by  indirect  evidence. 
On  November  27,  1917,  the  plaintiff  wrote  the  defendant,  asking  it 
to  trace  and  show  delivery  of  the  shipment,  and  stated  that  the  letter 
wbuld  constitute  its  claim  in  case  of  loss.  No  reply  having  been  re- 
ceived, the  plaintiff  on  December  20,  1917,  wrote  the  defendant  again, 
requesting  it  to  trace  and  show  delivery  of  the  shipment.  Not  having 
received  a  reply,  the  plaintiff  on  January  23,  1918,  wrote  the  defendant, 
urging  upon  it  the  necessity  of  tracing  the  shipment  at  once,  and  saying 
that  it  expected  a  reply  within  10  days.  Not  hearing  from  the  defend- 
ant, the  plaintiff  on  March  6,  1918,  wrote  the  defendant,  saying  that, 
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not  having  received  replies  to  its  former  communications,  it  had  def 
cided  to  enter  a  formal  claim,  and  inclosed  a  bill  for  the  shipment. 
This  letter  brought  a  reply  from  the  defendant's  agent,  dated  March 
11,  1918,  asking  that  it  be  furnished  with  a  certified  copy  of  the  orig- 
inal invoice  and  a  copy  of  the  express  receipt,  returning  all  papers 
"promptly"  for  further  investigation.  The  plaintiff  on  March  16, 
1918,  sent  a  letter  to  the  defendant,  inclosing  express  receipt  and  cer- 
tified copy  of  the  original  invoice,  as  requested  in  defendant's  letter 
of  March  11th.  The  defendant's  agent  on  March  26,  1918,  wrote 
the  plaintiff,  asking  it  to  "please  furnish  us  with  statement  charging 
this  shipment  to  this  company."  On  April  3,  1918,  the  plaintiff  sent  a 
letter  to  the  defendant,  as  requested  in  the  prior  commimication,  charg- 
ing the  shipment  to  the  defendant.  The  only  inference  that  can  be 
drawn  from  these  letters  is  that  the  machine  had  not  been  delivered. 
After  the  case  was  closed,  and  the  defendant  omitted  to  show  the  au- 
thority of  the  person  writing  the  letters,  or  to  prove  a  delivery,  the 
jury  was  justified  in  drawing  such  reasonable  inferences  as  the  evi- 
dence before  them  warranted.  Wylde  v.  Northern  R.  R.  Co.  of  N.  J., 
53  N.  Y.  156;  Dowling  v.  Hastings,  211  N.  Y.  199,  202,  105  N.  E.  194. 
The  letters  and  conduct  of  the  defendant  are  sufficient  to  lead  any  rea- 
sonable man  to  believe  that  the  goods  had  not  been  delivered,  and  there- 
fore sufficient  to  submit  to  the  jury  upon  the  question  of  nondelivery. 
'  No  direct  evidence  or  positive  admission  by  defendant  was  necessary, 
but  only  such  evidence  as  would  be  sufficient  for  a  reasonable  man  to 
draw  a  conclusion  of  nondelivery. 
Motion  denied,  with  $10  costs.    So  ordered. 


(191.  App.  Div.  307) 

BOSTON  &  M.  B.  B.  ▼.  STANDARD  WALL  PAPER  CO. 

(Supreme  Ck>urt,  Appellate  Division,  Third  Department    March  11,  1920.) 

1«  Cab&iess  ^s»35 — Contract  fob  additional  tbanspobtation  free  of  charge 

VOID. 

Railroad  may  recover  for  transportation  of  interstate  freight  from  its 
freight  yards  to  shipper's  mill  yard,  notwithstanding  contract  that  no 
extra  charge  should  be  made  for  such  services  in  addition  to  the  charges 
in  accordance  with  tariff  rates  for  transportation  to  its  freight  yards; 
such  contract  being  against  this  federal  prohibition  against  preferences 
and  rebates,  the  transportation  from  the  railroad  yards  to  the  shipper's 
place  of  business  being  a  part  of  interstate  transportation. 

2,  GaBRIEBS  ^s»S6 — I^OBTINQ  OF  INTRASTATE  FREIGHT  FREE  OF  CHABGB  ILLEGAL. 

Under  Public  Service  CJommisslons  Law,  railroad  could  recover  charges 
for  ferrying  intrastate  freight  to  defendant's  yards  from  the  railroad 
yards' to  which  the  freight  had  been  transported,  though  contract  to 
malce  no  additional  charge  therefor  had  been  made  before  the  enactment 
of  such  law,  the  law  operating  to  malce  the  discrimination  Illegal,  notwith- 
standing the  precedent  contract 

Appeal  from  Trial  Term,  Washington  County.      » 
Action  by  the  Boston  &  Maine  Railroad  against  the  Standard  Wall 
Paper  Company.    Judgment  dismissing  complaint  on  merits  after  trial 
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by  court  without  a  jury,  and  plaintiff  appeals.  Reversed,  and  judg- 
ment directed  for  plaintiff. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Visscher,  Whalen  &  Austin,  of  Albany  (William  L.  Visscher,  of 
Albany,  of  counsel),  for  appellant. 

Carmody  &  Kellogg,  of  New  York  City  (Wifloughby  L.  Sawyer,  of 
Hudson  Falls,  of  counsel),  for  respondent. 

HENRY  T.  KELLOGG,  J.  This  action  was  brought  to  recover 
railway  charges,  made  in  accordance  with  tariff  rates  duly  published,  • 
posted,  and  filed,  for  services  in  handling  out-bdund  and  in-bound 
freight  in  less  than  carload  lots,  and  for  transporting  the  same  in 
ferry  cars  between  the  freight  yards  of  the  plaintiff  and  the  mill 
yard  of  the  defendant,  both  situate  in  the  village  of  Schuylerville, 
N.  Y.  The  ferry  service  was  performed  over  a  half-mile  track,  laid  up- 
on a  right  of  way  of  the  defendant  and  maintained  at  its  expense.  In- 
coming freight  for  the  defendant,  arriving  at  the.  Schuylerville  yards 
in  cars  containing  freight  for  other  consignees,  was  removed  therefrom, 
assorted,  and  placed  in  a  ferry  car,  which  was  thereupon  transported 
by  the  plaintiflf  pver  the  track  of  the  defendant  to  its  mill,  there  to  be 
unloaded.  Similarly  less  than  carload  freight  was  gathered  up  by  the 
plaintiff  at  the  mill  of  the  defendant,  placed  in  a  ferry  car,  and  trans- 
ported to  the  station  of  the  plaintiff,  there  to  be  loaded  with  other 
freight  in  other  cars  for  outward  transportation.  Of  the  freight  so 
handled  and  ferried,  for  which  the  charges  are  made,'part  was  inter- 
state and  part  was  intrastate.  The  charges  for  ferrying  interstate 
freight  were  $395.45,  and  for  intrastate  $18i5.  The  complaint  was  dis- 
missed by  the  court,  which  tried  the  case  without  a  jury,  on  the  ground 
that  the  predecessors  in  title  of  these  parties  in  the  year  1898,  long 
before  the  services  in  question  were  performed,  for  a  valuable  consid- 
eration agreed  among  themselves  that — 

"No  charge  or  extra  charge  shall  be  made  by  said  railroad  company  for 
moving  freight  or  freight  cars  loaded  or  empty  to,  from  or  between  Its  main 
line  in  the  village  of  Schuylerville  and  the  plant  of  said  Wall  Paper  C5ompany.*' 

From  a  judgment  entered  upon  the  decision  the  plaintiff  has  appealed. 

The  parties  seem  to  be  agreed  that  destination  for  all  in-coming 
freight  of  the  defendant  was  the  railway  station  at  Schuylerville,  and 
that  for  all  out-going  freight  that  station  was  the  point  of  departure. 
The  case,  therefore,  is  not  complicated  by  any  question  as  to  whether 
transportation  for  defendant  to  and  from  Schuylerville,  for  which 
regular  rates  were  paid,  comprehended  the  "spotting"  of  cars  at  the 
defendant's  mill.    Thus  it  was  said  upon  the  trial : 

"The  CoTirt :  The  whole  thing  is  a  charge  for  these  ferry  cars? 
"Mr.  Visscher:   Yes,  sir. 

"The  Court:    That  can't  possibly  be  confused  with  spotting?     You  don't 
claim  that  it  is? 
"Mr.  Kellogg:  No;   but  I  think  they  have  more  right  to  do  it" 

Mr.  Visscher  represented  the  plaintiff,  and  Mr.  Kellogg  the  de- 
fendant. The  court  thereafter  found  that,  aside  from  the  special  con- 
tract— 
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"Transportation  of  frelgrht  In  less  tban  carload  lots  to  the  defendant  ter- 
minated by  the  delivery  thereof  at  th^  staticm  at  Schuyler ville,  and  its  duty 
in  regard  to  such  out-going  freight  commenced  at  said  point" 

in  other  words,  the  court  found  that  there  were  two  distinct  trans- 
portations of  all  such  freight — one,  a  transportation  to  and  from  Schuy- 
lerville  station  from  and  to  all  outside  points,  performed  by  the  plaintiff 
under  its  common-law  duty  as  a  public  carrier;  the  other,  a  trans- 
portation between  the  mill  and  the  station,  in  regard  to  which  the  plain- 
tiff had  no  duty,  except  under  a  special  contract  with  the  defendant 
for  the  performance  of  a  nonpublic  service.  Accordingly  as  to  all 
interstate  freight  the  court  held  that  interstate  transportation  began  and 
ended  at  Schuylerville  station,  and  therefore,  since  the  journey  to  and 
from  the  mill  was  in  all  cases  intrastate,  none  of  the  federal  prohibitions 
against  preferences  and  rebates  applied. 

[  1  ]  In  my  estimation,  the  very  premises  agreed  upon  and  found  in- 
duce an  opposite  conclusion.  In  N.  Y.  C.  &  H.  R.  R.  Co.  v.  General 
Electric  Co.,  219  N.  Y.  227,  114  N.  E.  115,  1  A.  L.  R.  1417,  the  facts 
were  that  the  defendant,  in  order  to  distribute  in-coming  freight  to 
the  various  buildings  of  an  extensive  manufacturing  plant,  and  in  order 
to  gather  up  its  products,  assort  them,  and  make  them  ready  for  out- 
ward transportation,  maintained  elaborate  freight  yards,  and  operated 
six  locomotives  night  and  day.  In-coming  cars  were  placed  by  the 
plaintiff  railroad  upon  storage  tracks  of  the  defendant,  to  be  handled 
therefrom  £pr  distribution  by  the  locomotives  of  the  defendant,  while 
out-going  cars  were  placed  by  these  locomotives  upon  such  tracks  for 
shipment  over  the  railway  line  of  the  plaintiff.  The  defendant  sought 
to  recover  from  the  plaintiff  an  allowance  for  the  services  thus  per- 
formed by  it  in  the  distribution  of  its 'cars,  both  by  virtue  of  a  special 
contract  between  the  parties  and  independently  thereof,  on  the  theory 
that  the  railroad  duty  of  delivery  was  not  completed  by  the  plaintiff 
and  was  in  part  performed  by  the  defendant.  It  was  held  that  the 
defendant  could  have  no  recovery.  Cardozo,  J.,  writing  for  the  court, 
among  other  things,  said : 

"But  no  allowance  is  due  for  service  rendered  by  the  consignee  after  de- 
livery has  been  made  and  transportation  is  at  an  end.  An  allowance  in  such 
circumstances  would  constitute  an  unlawful  rebate.  That  is  true  of  inter- 
state shipments  under  the  laws  of  Congress.  Act  to  Regulate  Commerce 
B^b.  4,  1887.  24  KStat.  379,  §j|  2,  3.  17;  Act  Feb.  19,  1908,  32  gtat.  847;  Act 
June  29,  1906,  34  Stat.  584  [U.  S.  Comp.  St.  {  8563  et  seq.]/' 

Again  the  court  said : 

**The  law  has  attempted  'to  shut  the  door  to  all  contrivances  in  violation  of 
its  provisions  against  preferences  and  discriminations.'  Southern  Ry.  Co.  ▼. 
Prescott,  240  U.  S.  632,  G:i8  [36  Sup.  Ct.  469,  60  L.  Ed.  83GJ.  The  door  to  all 
those  abuses  would  be  opened  If  a  railroad  could  be  made  without  extra  charge 
to  participate  at  its  own  expense  in  the  internal  management  of  the  business 
of  shippers  and  consignees." 

In  that  case,  as  in  this,  interstate  transportation  had  ceased  before 
the  services  of  plant  switching,  for  which  an  allowance  was  sought  had 
been  performed,  so. that  charges  for  intrastate  car  movements  alone 
were  immediately  involved,  yet  it  was  held  that  interstate  commerce 
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was  affected  thereby.  Cleafly,  if  the  plaintiff  there  could  not  legally 
pay  the  defendant,  for  the  cost  of  such  services  because  of  the  Com- 
merce Acts,  then  tfie  ^atuitous  performance  of  similar  services  by  the 
plaintiff  here  equally  would  constitute  an  unlawful  preference  and  re- 
bate under  such  acts.  Indeed,  no  other  conclusion  can  in  reason  follow. 
If  interstate  packages  arriving  at  Schuylerville  are  there  handled,  as- 
sorted, reshipped,  and  ferried  to  the  mill  of  the  defendant,  for  all  of 
which  the  defendant  pays  only  the  rate  to  Schuylerville,  then  clearly 
the  defendant  has  received  more  value  than  other  shippers  for  the 
same  rate,  or  in  effect  has  paid  less  for  interstate  transportation  than 
regular  rates,  for  ferrying  involves  cost,  and  to  determine  the  rate 
paid  for  the  main  transportation  that  cost  must  first  be  deducted. 
Therefore  it  seems  cle^r  to  me  that,  notwithstanding  the  contract  be- 
tween the  parties,  the  plaintiff  is  entitled  to  recover  its  charges  for  the 
f err>qng  of  all  interstate  freight. 

*  [2]  It  also  seems  clear  to  me  that  the  trial  court  was  mistaken  in 
holding  that  because  of  the  contract  between  the  parties  there  could  be 
no  recovery  of  charges  for  ferrying  intrastate  freight.  This  conclusion 
was  based  upon  the  fact  that  the  Public  Service  Commissions  Law  of 
the  State  (Consol.  Laws,  c.  48),  which  clearly  forbids  such  discrimina- 
tions as  free  ferrying,  was  enacted  long  after  the  contract  was  made. 
A  similar  argument  was  made  in  N.  Y.  C.  &  H.  R.  R.  Co.  v.  General 
Electric  Co.,  supra;  but  it  was  there  held  that,  notwithstanding  a 
precedent  contract  sanctioning  a  discriminatory  practice,  the  Public 
Service  Commissions  Law  operated  to  make  the  practice  illegal  as  to  all 
intrastate  freight. 

The  judgment  should  be  reversed,  and  judgment  directed  for  the 
plaintiff 'for  $58L45,  with  interest  and  costs.    All  concur. 


(191  App.  Div.  230) 
ELKIIORN  VALLEY  COAL  LAND  CO.  v.  EMPIRE  COAL  ft  COKE  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    March  19,  1920.) 

Quieting  title  ^=>7(2) — Cannot  be  beought  to  rescind  contract  in  ubasb 
for  renewal  of  lease. 

An  action  will  not  lie  to  rescind  a  contract  in  a  lease  for  the  granting  of 
a  new  lease  after  the  expiration  of  the  present  term  of  the  lease,  on  the 
ground  that  conditions  of  granting  a  new  lease  had  not  been  complied 
with,  since  the  contract  for  the  granting  of  a  new  lease  constitutes  no 
lien  or  Incumbrance  on  the  land ;  its  record  not  being  constructive  notice 
of  its  existence,  nor  such  a  cloud  on  the  title  as  equity  will  remove. 

Cross-Appeals  from  Special  Term,  New  York  County. 

Action  by  the  Elkhorn  Valley  Coal  Land  Company  against  the  Em- 
pire Coal  &  Coke  Company.  Cross-appeals  from  an  order  granting  de- 
fendant's motion  for  judgment  on  the  pleadings;  plaintiff  appealing 
from  so  much  of  the  order  as  dismissed  the  complaint,  and  defendant 
from  so  much  of  the  order  as  granted  leave  to  amend.  Order  modified, 
and,  as  modified,  affirmed. 

^=3>For  other  cases  see  same  topic  &  K£Y>NUMBBR  in  all  Key-Numbered  Digests  A  Indeze* 
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Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  and 
PAGE,  JJ. 

Walter  C.  Noyes,  of  New  York  City  (Joseph  M.  Gazzam,  of  New 
York  City,  on  the  brief),  for  plaintiff. 

Simpson,  Thacher  &  Bartlett,  of  New  York  City  (Thomas  D.  Thach- 
er,  of  New  York  City,  of  counsel,  and  Adrian  L.  Foley,  of  New  York 
City,  on  the  brief),  for  defendant. 

SMITH,  J.  Both  parties  to  this  action  are  West  Virginia  corpora- 
tions. The  plaintiff  executed  and  delivered  to  the  defendant  a  lease 
of  certain  coal  lands  in  West  Virginia  for  the  term  of  30  years,  with 
the  right  to  the  defendant  to  demand  a  renewal  of  the  lease,  provided 
the  defendant  had  complied  with  all  conditions  of  the  lease  binding  up- 
on it  during  the  first  term  of  30  years. 

This  action  was  brought  in  1917.  The  lease  was  executed  in  June, 
1891,  so  that  at  the  time  the  action  was  commenced  the  original  term  of 
the  lease  would  not  expire  for  4  years.  This  action  is  brought  by  the 
plaintiff  to  rescind  and  cancel  the  renewal  privilege  given  in  the  lease, 
on  the  ground  that  the  conditions  precedent  to  the  right  of  renewal  had 
not  been  complied  with.  The  amended  complaint  was  served  in  1918, 
and  the  amended  answer  thereto.  The  defendant  then  moved  for  judg- 
ment upon  the  pleadings,  which  was  granted,  dismissing  the  complaint, 
but  giving  leave  to  the  plaintiff  to  amend  its  complaint,  upon  payment  of 
costs.  The  plaintiff  appeals  from  so  much  of  the  order  as  dismisses 
the  complaint,  and  the  defendant  from  so  much  of  the  order  as  grants 
leave  to  amend  the  complaint. 

In  Washburn  v.  Burnham,  63  N.  Y.  132,  it  is  held : 

"An  action  cannot  be  maintained  to  cancel,  as  a  cloud  upon  title,  a  recorded 
executory  contract  for  the  sale  of  land,  executed  by  one  claiming  to  act  as 
agent  for  the  owner,  upon  the  ground  that  the  person  executing  it  had  no 
authority;  the  defect  would  necessarily  appear  in  any  proceeding  by  one 
claiming  under  the  contract  to  enforce  it,  as  he  would  be  required  to  prove  the 
authority  of  the  agent" 

Further : 

"Such  a  contract  however,  even  if  executed  by  the  owner,  is  not,  of  itself, 
an  Incumbrance  or  lien  upon  the  lands  or  a  cloud  upon  the  title  thereto,  and 
the  record  of  it  does  not  add  to  its  force  or  validity  aa  such." 

Further : 

*The  effect  of  the  statutory  provision  providing  for  the  recording  of  con- 
tracts for  the  sale  of  land  (1  R.  S.  p.  762,  §  39)  is  simply  to  preserve  evi- 
dence and  facilitate  proof  thereof.  The  record  is  not  constructive  notice  to 
subsequent  purchasers  or  incumbrances,  and  no  action  can  be  maintained  to 
cancel  it  as  a  cloud  on  title." 

The  opinion  in  part  reads : 

"Considering  the  agreement  alcMie  and  of  itself,  it  comes  far  short  of 
establishing  any  right  to  a  conveyance  of  this  land,  which  it  purports  to  con- 
tract to  sell.  Perhaps  it  may  be  valid  as  far  as  It  goes,  but  it  contains  only  a 
portion  of  the  facts  essential  to  establish  a  contract  of  binding  force,  and  is 
hieffective  and  insufficient  for  the  purpose  of  transferring  any  title  of  the 
owner  to  the  purchaser.    It  is  an  imperfect,  incomplete  agreement,  and  an 
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action  brongbt  for  a  specific  performance  of  it  could  not  be  maintained  with- 
out proof  to  establlsli  that  the  attorneys  claiming  to  act  on  behalf  of  the 
principal  had  power  and  authority  to  execute  the  instrument." 

See  Clark's  Equity,  §  414. 

As  I  construe  the  instrument  executed  between  these  parties,  it  con- 
stitutes a  lease  of  these  lands  for  30  years,  with  a  contract  to  grant  a 
new  lease  for  another  30-year  term  upon  certain  conditions  precedent. 
The  plaintiff  does  not  seek  to  rescind  the  contract  for  the  first  term  of 
30  years,  but  only  seeks  to  rescind  and  have  canceled  such  part  of  the 
agreement  as  requires  the  execution  of  a  new  lease  for  30  years  at  the 
termination  of  the  first  term,  upon  the  ground  that  the  conditions  pre- 
cedent have  not  been  complied  with. 

I  am  wholly  unable  to  distinguish  the  principle  in  this  case  from  the 
principle  in  the  case  cited.  If  a  recorded  contract  requiring  the  grantor 
to  convey  lands  upon  conditions  named  cannot  be  removed  as  a  cloud 
upon  title,  it  is  difficult  to  see  how  a  recorded  contract  requiring  an 
owner  to  grant  a  lease  for  30  years  upon  conditions  named  can  con- 
stitute a  cloud  upon  title.  Every  argument  which  may  be  urged  here 
to  support  the  right  of  the  court  to  grant  this  relief  was  pertinent  to 
the  contention  in  the  case  cited.  The  owner  was  embarrassed,  in  his 
sale  of  tlie  land  with  this  outstanding  contract.  So  here  the  owner  is 
embarrassed  in  the  sale  or  lease  of  his  coal  land  with  this  outstanding 
renewal  contract.  Extrinsic  proof  was  necessary  in  the  case  cited  to 
establish  the  fact  that  the  contract  was  of  binding  force.  So  here  ex- 
trinsic proof  is  necessary  to  establish  the  fact  that  the  conditions  prece- 
dent to  the  right  to  the'  renewal  of  the  lease  have  been  complied  with 
by  the  lessee.  If  the  embarrassments  to  the  owner  of  the  land  in  the 
case  cited  were  not  sufficient  to  move  a  court  of  equity  to  action,  I  am 
unable  to  see  what  greater  right  the  owner  of  the  land  in  the  case  at  bar 
has  to  ask  a  court  of  equity  to  intervene  in  its  behalf. 

The  plaintiflF  insists,  however,  that  this  rule  in  the  Washburn  Case  has 
been  to  an  extent  modified  by  subsequent  cases ;  but  the  case  has  never 
been  overruled,  although  it  has  been  distinguished  in  cases  involving 
somewhat  diflFerent  questions.  Among  those  cases  to  which  reference 
is  made  is  the  case  of  St.  Stephen's  Church  v.  Church  of  Transfigura- 
tion, 201  N.  Y.  1,  94  N.  E.  191,  Ann.  Cas.  1912A,  760.  In  tliat  case  a 
sale  was  made  by  the  defendant,  a  religious  corporation,  by  order  of  the 
court,  to  an  individual,  upon  the  understanding  that  the  property  was 
to  be  by  him  conveyed  to  this  plaintiff,  another  religious  corporation.  In 
defendant's  deed  was  inserted  a  covenant  to  the  effect  that  the  prem- 
ises should  not  be  occupied  or  used  for  any  purposes  other  than  church 
purposes,  and  it  was  further  provided  that  said  covenant  should  attach 
to  and  run  with  the  land.  This  covenant  was  not  authorized  by  the 
resolution  directing  the  conveyance  of  the  land,  and  was  inserted  by  the 
officer  of  the  church  directed  to  execute  in  behalf  of  the  church  of  his 
own  motion.  This  action  was  then  brought  by  the  plaintiff,  to  whom 
the  property  was  finally  conveyed,  to  set  aside  this  restriction  as  a  cloud 
upon  the  plaintiff's  title.  This  case,  therefore,  presents  the  situation  of 
an  unauthorized  covenant  in  a  deed  by  which  the  plaintiff  holds  title, 
which  restrains  the  use  of  the  property,  and  therefore  constitutes,  with- 
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in  all  the  authorities,  a  cloud  upon  title  which  can  only  be  removed  by- 
evidence  dehors  the  record.  The  same  condition  exists  in  the  case  of 
Stokes  V.  Houghton,  16  App.  Div.  381,  45  N.  Y.  Supp.  21,  in  which 
it  was  held  that  a  mortgage  executed  was  a  cloud  upon  title,  because 
it  created  a  lien  upon  the  land.    The  law  is  there  stated : 

"Whenever  a  cloud  exists  upon  a  title  to  land,  equity  wUl  Interfere  to 
remove  It 

"Jurisdiction  Is  refused  only  when  the  instrument  Is  Insufficient  to  create 
any  sort  of  Interest  In  the  land,  absolute  or  conditional ;  and  where  such  an 
interest  ^dsts  prima  facie  Jurisdiction  is  not  refused,  although  the  claimant 
might  himself,  in  order  to  take  practical  advantage  of  his  interest,  be  forced  to 
resort  to  extrinsic  proof." 

Such  a  situation  is  also  found  in  the  case  of  De  Kalb  Holding  Co. 
V.  Madison  Theater  Co.,  165  App.  Div.  202,  151  N.  Y.  Supp.  85.  In 
that  case  the  plaintiff  sought  to  be  relieved  of  a  restrictive  covenant  in 
a  lease  under  which  the  plaintiff  held  possession,  and  it  was  the  lease 
under  which  the  possession  was  held  which  constituted  a  prima  facie 
lien  upon  the  land,  and  therefore  a  cloud  upon  the  title.  Having  in 
mind  now  the  facts  in  the  Washburn  Case,  supra,  Judge  Miller,  after 
stating  the  principle  as  held  in  these  cases  to  which  reference  has  been 
made,  says:  .   - 

"Applying  the  rule  cited  to  the  case  now  considered,  it  is  manifestly  evi- 
dent that  the  plaintiff  has  not  established  a  case  which  entitles  hlra  to  the 
relief  sought.  The  Instrument  in  question  was  a  mere  contract  for  the  sale  of 
lands,  which  of  Itself  would  not  constitute  an  incumbrance,  or  a  Hen  upon 
real  estate,  or  a  cloud  upon  the  title  thereto,  even  If  executed  by  the  owner 
of  the  land.** 

If  this  action  were  brought  to  rescind  and  forfeit  the  present  lease, 
an  entirely  different  question  might  arise.  As  an  action,  however,  to 
rescind  a  contract  for  the  granting  of  a  new  lease,  after  the  expiration 
of  the  present  term  of  the  lease,  which  constitutes  no  lien  or  incum- 
brance upon  the  land,  its  record  is  not  constructive  notice  of  its  exist- 
ence and  such  contract  is  not  such  a  cloud  upon  the  title  as  equity  will 
remove. 

In  the  case  of  King  v.  Townshend,  141  N.  Y.  358,  36  N.  E.  513,  it  is 
held  that— 

"Equity  may  Interfere  to  prevent  a  threatened  cloud  on  title,  where  there 
appears  to  be  a  determination  to  create  such  a  cloud,  and  the  danger  Is  not 
merdy  speculative  or  potential." 

In  that  case  a  lease  had  been  executed  and  delivered  by  the  comptrol- 
ler of  the  city  upon  a  sale  of  land  for  unpaid  taxes.  It  was  conceded 
that  the  lease  was  void,  because  the  sale  included  an  illegal  charge  for 
interest.  It  was  claimed  by  the  defendant,  the  lessee,  that  the  lease 
constituted  no  cloud  on  the  plaintiff's  title ;  that  it  was  ineffective  to 
give  a  right  of  possession,  or  establish  a  title,  because  no  notice  to  re- 
deem had  been  given  the  occupant  or  owner,  and  a  comptroller's  certifi- 
cate obtained,  as  required  by  the  statute  before  the  lease  could  be  re- 
corded.   It  was  held : 

*That  while,  until  the  certificate  was  given,  no  title  passed  by  the  lease,  and 
80  it  might  not  constitute  on  actual  doud,  yet  It  waff  a  decisive  step  towards 
it,  and  a  threat  and  menace  to  create  one  in  the  future,  and  as  the  Invallditgr 
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Of  the  lease  did  not  appear  upon  Its  face,  the  court  had  Jurisdiction  to  grant 
the  relief  sought." 

It  will  be  noted  in  that  case  that  the  lease  had  been  executed  and  de- 
livered, and  all  that  was  necessary  to  create  a  lien  upon  the  land  was 
the  giving  of  the  notices  and  the  obtaining  of  the  comptroller's  certifi- 
cate. If  these  conditions  had  been  performed,  the  tease,  although  con- 
fessedly invalid,  would  still  have  been  a  cloud  upon  title.  It  is  held 
that,  not  having  performed  the  conditions  which  the  defendant  might  at 
any  time  perform,  this  fact  did  not  oust  equity  of  jurisdiction  to  re- 
move the  lease  as  a  cloud  upon  title.  In  the  case  at  bar,  however,  the 
conditions  upon  which  the  defendant  might  claim  a  new  lease,  and 
which  are  claimed  to  have  been  defaulted,  are  not  conditions  which 
may  at  any  time  be  performed  by  the  defendant,  and  thus  perfect  a  lien 
as  under  the  authority  cited. 

It  has  been  suggested  that  this  case  can  be  differentiated  from  the 
Washburn  Case  by  the  fact  that  the  lessee  is  already  in  possession,  and 
at  the  end  of  his  term  he  could  defend  an  action  of  ejectment  by  an 
answer  in  the  nature  of  a  cross-action  to  compel  the  plaintiff  to  execute 
a  new  lease,  and  thus  withhold  possession  from  the  plaintiff,  and  there- 
by embarrass  him  in  the  delivery  of  the  possession  to  either  a  new  lessee 
or  a  purchaser.  The  argument  is  not  entirely  without  force.  If,  how- 
ever, the  defendant  should  make  answer  to  an  action  for  ejectment,  aft- 
er the  termination  of  the  present  term,  which  should  be  in  the  nature 
of  a  cross-action  to  compel  specific  performance  of  the  covenant  to  re- 
new the  lease,  we  must  assume  that  the  courts  of  West  Virginia  would 
protect  the  plaintiff  as  far  as  might  be  done,  either  by  security  or  by 
receivership,  and  the  distinction  urged  is  not  sufficient  to  take  the  case 
out  of  the  authority  of  the  Washburn  Case,  which  must  be  deemed  to 
be  the  law  of  this  state. 

Other  questions  are  argued  m  the  briefs  of  counsel,  which  it  becomes 
unnecessary  to  consider.  It  is  contended  that  the  complaint  contains 
nowhere  any  threat  upon  the  part  of  the  defendant  to  claim  a  renewal 
of  the  lease,  and  that  such  threatened  act  is  a  necessary  condition  to  the 
exercise  of  the  equity  power  of  the  court.  It  is  claimed,  further,  that 
there  are  no  sufficient  special  equities  shown  by  the  plaintiff  to  authorize 
a  court  of  equity  to  take  cognizance  of  this  matter  before  the  termina- 
tion of  the  first  term  contained  in  the  lease,  and  it  is  further  strenuous- 
ly urged  that  this  court  has  no  jurisdiction  of  the  action,  because  the 
lands  in  respect  of  which  the  lease  is  executed  are  situated  in  the  state 
of  West  Virginia.  If,  however,  our  conclusions  be  right,  that,  if  the 
land  were  situated  in  the  state  of  New  York,  this  action  would  not  lie 
under  the  authorities  cited,  it  becomes  unnecessary  to  consider  these 
other  questions,  which  have  been  ably  argued  by  the  attorneys  for  both 
the  contending  parties. 

The  order  should  therefore  be  modified,  upon  the  defendant's  appeal, 
by  striking  therefrom  "leave  to  amend  the  complaint,"  and,  as  modified, 
should  be  affirmed,  with  $10  costs  and  disbursements  to  the  defendant. 

CLARKE,  P.  J.,  and  DOWLING,  J.,  concur. 

PAGE,  J.  (concurring).  I  concur  in  the  result,  upon  the  grounds 
tliat  the  plaintiff  has  not  shown  facts  which  would  entitle  it  to  relief. 
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If  the  defendant  has  failed  to  keep  and  perform  the  covenants  of 
the  lease  on  its  part  to  be  performed,  the  plaintiff  can  now  terminate 
the  lease,  which  would  effectually  dispose  of  any  right  to  a  renewal'.  If, 
as  the  plaintiff  claims,  the  facts  stated  should  move  a  court  of  equity 
to  cancel,  at  this  time,  the  provision  in  the  lease  for  a  renewal  thereof, 
they  would  constitute  a  defense  to  any  action  that  the  defendant  might 
bring  to  compel  a  renewal  of  the  lease. 

The  plaintiff,  therefore,  has  a  complete  and  adequate  remedy  at  law. 


(191  App.  Dlv.  205) 

JOHNSON  ct  al.  v.  CITY  OP  NEW  YORK. 

(Supreme  Court,  Appellate  Division,  Second  Department^    Marcli  26,  1920.) 

L  CONTBACTS  ^s»l — CONTBACT  UNAITISCIBD  BY  ntATJD  OB  IflSTAKX  BNFOBOKABLE, 
HOWEVEB  BUBDEN80ME. 

In  absence  of  fraud  or  mistake,  contract  made  by  parties,  however  bur- 
densome iQ  execution,  must  govern;  a  party  not  being  excused  because 
he  did  not  foresee  a  hardship,  while  the  function  of  courts  is  to  enforce 
contracts  according  to  their  true  intent  and  meaning. 

2.   CONTBACTS  ^=»147(3) — INTEKT  MUST  BE  GATHEBED  VBOM  WHOLE  IN8TBUMENT. 

The  intent  of  the  parties  to  a  contract,  the  touchstone  of  its  interpreta- 
tion, must  be  gathered  from  the  whole  instrument,  read  in  the  light  of 
existing  facts,  with  reference  to  which  it  was  framed. 
8.  CONTBACTS  €=»168 — Obligation  necessabilt  iicplied  a  past  of  the  aobee- 

IfENT. 

An  obligation  necessarily  implied  from  the  whole  purpose  and  scope  of 
the  contract  is  as  much  a  part  thereof  as  if  expressed  in  its  wording. 
4.  MuNiciPAii  cobpobations  €=>374(1) — Contbact  fob  seweb  wobk  held  not 

TO  AUTHOBIZE  CITT  TO  SUSPEND  WITHOUT  COMPENSATION  FOB  LACK  OF  APPBO- 
PBIATION. 

'  Under  contract  for  sewer  work,  providing  president  of  borough  might 
suspend  work,  if  he  should  deem  it  for  city's  interest,  without  c<Hnpensa- 
tion  to  contractor,  president  was  not  authorized  to  suspend,  because  the 
city  had  no  appropriation  to  pay  for  engineering  and  inspection  it  was 
bound  to  furnish. 

Appeal  from  Trial  Term,  Richmond  County. 

Action  by  Joseph  Johnson  and  George  W.  Johnson,  copartners, 
etc.,  against  the  City  of  New  York.  From  a  judgment  for  plaintiffs, 
entered  on  direction  of  a  verdict,  and  an  order  denying  its  motion  to  set 
aside  verdict  and  for  new  trial,  defendant  appeals.  Judgment  and  or- 
der affirmed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

William  A.  Walling,  of  New  York  City  (William  P.  Burr,  Corp. 
Counsel,  of  New  York  City,  John  F.  O'Brien,  and  James  A.  Donnelly, 
both  of  New  York  City,  on  the  brief),  for  appellant. 

John  C.  Wait,  of  New  York  City  (Howard  G.  Wilson,  of  New  York 
City,  on  the  brief),,  for  respondents. 

BLACKMAR,  J.  The  plaintiffs,  contractors,  have  recovered  a  judg- 
ment for  $5,345.22  against  the  city  of  New  York  for  damages  caused 
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by  the  suspension  of  their  work  in  constructing  a  sewer.  The  city, 
appealing,  claims  that  by  the  express  terms  of  the  contract  such  damages 
are  at  the  charge  of  the  contractors.  The  contract,  which  was  made 
on  September  19, 1912,  was  for  the  construction  of  a  section  of  a  sewer 
in  Staten  Island.  Work  was  begun  soon  thereafter,  and  continued  until 
March  6,  1913,  when  the  engineer  in  charge  notified  plaintiffs  to  cease 
work  on  account  of  the  failure  of  the  board  of  estimate  and  apportion- 
ment to  appropriate  sufficient  funds  to  pay  for  the  engineering  and  in- 
spection necessary  to  complete  the  sewer.  Work  was  accordingly  sus- 
pended until  May  17,  1913,  when,  the  requisite  appropriation  of  funds 
having  been  made,  it  was,  on  the  direction  of  the  defendant,  resumed 
and  completed. 

It  is  for  the  damages  caused  by  the  suspension  of  the  work  that  the 
judgment  under  consideration  was  rendered.-  The  contract  contains  the 
following  clause : 

"The  president  [of  the  borough]  may  suspend  the  whole  or  any  part  of  the 
work  herein  contracted  to  be  done,  if  he  shaU  deem  it  for  the  interest  of  the 
city  flo  to  do,  without  compensation  •  to  the  contractor  for  such  suspension, 
other  than  extending  the  time  for  completing  the  work  as  much  as  it  may  be,  In 
the  opinion  of  the  president,  delayed  by  such  suspension.*' 

As  I  understand  it,  the  claim  of  the  appellant  that  it  is  not  liable 
rests  primarily  upon  this  clause  in  the  contract. 

[1-3]  If  the  clause  is  applicable  to  the  suspension  of  the  work  un- 
der the  circumstances  of  this  case,  the  contractors  must  suffer  the 
heavy  loss  caused  thereby.  In  the  absence  of  fraud  or  mistake,  the 
contract  made  by  the  parties,  however  unduly  burdensome  it  may  prove 
in  execution,  must  govern.  It  is  no  excuse  that  a  party  to  a  contract 
did  not  foresee  a  hardship  which  its  operation  might  entail.  It  is  the 
function  of  the  courts  to  enforce  contracts  according  to  their  true  intent 
and  meaning,  and  neither  to  mitigate  nor  relieve  against  their  operation. 
Norcross  v.  Wills,  198  N.  Y.  336,  91  N.  E.  803 ;  Mechanics*  Bank  v. 
City  of  New  York,  164  App.  Div.  128,  149  N.  Y.  Supp.  784.  This  con- 
tract gives  the  president  of  the  borough  the  right  to  suspend  the  work 
.  whenever  he  deems  it  for  the  interests  of  the  city  so  to  do.  This  is  not 
an  arbitrary  power,  to  be  exercised  at  his  will.  It  must  be  used  in  the 
just  interests  of  the  city.  The  limitation  of  the  power  is  prescribed  in 
the  phraseology  of  the  clause  which  grants  it. 

The  intent  of  the  parties,  which  is  the  touchstone  of  interpretation, 
must,  however,  be  gathered  from  the  whole  contract,  read  in  the  light 
of  the  existing  facts  with  reference  to  which  it  was  framed.  The  con- 
tract imposed  certain  obligations  on  each  of  the  parties.  The  city 
was  under  the  obligation,  necessarily  implied,  to  furnish  the  funds  re- 
quired to  discharge  the  expense  of  the  supervision  under  which  the 
plaintiffs  were  to  do  the  work.  This  is  as  plainly  the  duty  of  the  city 
as  if  it  had  been  written  into  the  contract  in  so  many  words.  Without 
this,  the  work  could  not  proceed.  The  work  must  be  supervised,  meas- 
ured, and  approved  by  engineers  in  the  employ  of  the  city.  It  was  by 
virtue  of  sudi  supervision  that  the  city  was  to  secure  the  proper  per- 
formance of  the  contract,  and  the  plaintiffs  agreed  to  submit  their  work 
to  the  city's  engineer  and  accept  his  arbitrament  as  to  its  character. 
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measure,  and  value.  As  the  work  could  not  proceed  without  engineer- 
ing and  inspection,  the  obligation  of  the  city  to  furnish  engineers  and 
inspectors  was  concurrent  with  the  work.  An  obligation  necessarily 
implied  from  the  whole  purpose  and  scope  of  the  contract,  is  as  much  a 
part  thereof  as  if  expressed  in  its  wording.  Mansfield  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  102  N.  Y.  205,  6  N.  E.  386;  City  of  New  York  v. 
Paoli,  202  N.  Y.  18,  94  N.  E.  1077;  Wigand  v.  Bachmann-Bechtel 
Brewing  Co.,  222  N.  Y.  278,  118  N.  E.  618. 

It  is  obvious  that  the  president  of  the  borough  assumed  to  suspend 
the  work  because  the  city  had  failed  in  its  obligation  under  the  con- 
tract to  furnish  inspectors  and  engineers.  The  letter  of  the  engineer  in 
charge,  expressing  the  president's  direction  to  suspend  work,  puts 
it  squarely  upon  that  ground,  and  the  undisputed  evidence  of  the  case 
is  that,  when  the  work  was  suspended,  the  unincumbered  balance  in 
the  fund  applicable  to  the  expense  of  supervision  was  only  $6.97; 
whereas  the  February  pay  roll  for  engineers  and  inspectors,  then  un- 
paid, was  $349.60,  and  the  estimated  engineers'  and  inspectors'  salaries 
for  the  time  necessary  to  complete  the  work  was  $988.  • 

[4]  Was  it  the  intent  of  the  parties  that  this  power  to  suspend  work, 
entailing  as  it  did  great  expense  on  the  contractors,  could  be  exercised 
because  the  city  had  failed  in  the  performance  of  its  obligation?  I 
think  not.  It  cannot  be  assumed  that  a  clause  in  the  contract  was  in- 
tended to  authorize  one  of  the  parties  to  impose  the  result  of  its  own 
default  uppn  the  other.  A  court  should  not  so  interpret  a  contract, 
unless  required  so  to  do  by  the  most  explicit  terms.  There  is  room 
enough  for  the  proper  operation  of  the  clause,  without  giving  it  an  in- 
terpretation so  unreasonable.  The  city  was  bound  to  furnish  inspectors 
and  engineers.  Without  them  the  work  could  not  proceed.  The  city 
suspended  work  on  the  contract,  because  it  had.  no  appropriation  for 
such  engineering  and  inspection.  Therefore  the  city  suspended  the 
work  because  it  had  failed  in  its  obligation.  The  quoted  clause  cannot 
be  construed  to  authorize  such  an  unreasonable  and  tmjust  result.  It 
cannot  in  its  true  meaning  be  said  to  authorize  the  suspension  of  the 
work  in  the  interest  of  the  city,  when  used  to  relieve  the  city  from  the 
result  of  a  violation  of  its  duty  under  the  contract.  It  is  the  interest 
.  of  the  city  in  performance  and  not  in  breach  which  justifies  a  suspension 
of  the  work. 

As  no  other  point  was  made  by  the  brief  of  the  appellant,  it  is  un- 
necessary to  consider  other  points  discussed  by  the  respondents. 

The  judgment  and  order  should  be  affirmed,  with  costs.    All  concur. 
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WEBER  y.  GEORGE  HAISS  MFG.  CO.  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department    Marcb  3,  1920.) 

Masteb  and  servant  ^=3>373 — Htstebical  blindness  fbom  shock  or  suboical 

OPERATION  HELD  COMPENSABLE  UNDER  WORKMEN'S  COMPENSATION  ACt. 

Where  an  accidental  injury  to  one  eye  made  its  removal  by  operation 
necessary,  and  as  a  consequence  of  the  shock  of  the  operation  and  simul- 
taneously therewith  the  injured  employ^  suffered  "hysterical  blindness," 
causing  loss  of  vision  with  his  other  eye,  such  blindness  was  a  disability 
caused  by  accidental  injury,  made  compensable  by  Workmen's  Compensa- 
tion Law,  f  10,  which  is  not  limited  by  section  3,  subd.  7. 

Woodward  and  Kiley,  JJ.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Joseph  VVeber  under  the  Workmen's  Compensation 
Law  to  obtain  compensation  for  personal  injuries,  opposed  by  the 
George  Haiss  Manufacturing  Company,  employer,  and  the  American 
Mutual  Liability  Insurance  Company,  insurance  carrier.  There  was  an 
award  of  compensation,  and  the  employer  and  insurance  carrier  ap- 
peal.   Award  affirmed.  ' 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD. 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Jeremiah  F.  Connor,  of  New  York  City,  for  appellants. 
Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 

HENRY  T.  KELLOGG,  J.  The  claimant  sustained  an  injury  to 
his  right  eye,  which  made  its  removal  by  operation  necessary.  Simul- 
taneously with  the  operation  the  sight  of  the  left  eye  became  aifected, 
and  is  now  almost  wholly  lost.  No  injury  appears  to  have  been  done  to 
the  eyeball,  the  optic  nerve,  or  any  physical  thing  constituting  a  part  of 
the  organ  of  sight.  Yet  distinguished  physicians  are  agreed  that  the 
claimant  is  not  simulating  blindness,  and  in  fact  does  not  3ee.  Dr. 
Neustader,  chief  neurologist  of  Bellevue  Hospital,  who  was  paid  for 
his  services  as  a  witness  by  the  employer,  stated :  "He  cannot  see  at 
all."  He  diagnosed  the  trouble  as  "traumatic  neurosis"  or  "hysterical, 
blindness,"  and  said: 

"This  psychic  shock,  the  surgical  operation  which  produced  the  shock,  was 
the  primary  means  of  producing  that  hysterical  blindness." 

It  is  not  important  that  the  claimant  has  an  uninjured  physical  equip- 
ment with  which  he  should,  but  cannot,  see.  After  all,  a  man  sees  with 
his  brain,  not  with  his  eyeball  or  his  optic  nerve,  and  if  an  operation 
performed  upon  an  eye  so  affects  the  mind,  the  nerves,  or  even  the 
imagination,  that  a  man  genuinely  loses  vision  with  his  other  eye, 
then  the  faculty  of  sight  has  been  more  directly  attacked  than  when 
assailed  through  the  mechanical  contrivances  by  which  it  functions. 
The  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67),  in  section 
10,  provides  that — 

^s^For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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"Every  employer  •  •  •  shall  pay  or  provide  •  •  •  compendation 
*  *  *  for  the  disability  or  death  of  his  employ^  resulting  from  an  accidental 
personal  injury.*' 

All  the  consequential  results  of  an  accidental  injury  are  thus  made 
compensable.  The  operation  of  this  section  is  not  in  the  least  limited 
by  the  provision  of  section  3,  subd.  7,  which  merely  makes  certain 
that  conditions  consequent  upon  disease  following  accidental  injury 
shall  be  regarded  as  themselves  the  consequence  of  such  injury.  This 
was  perhaps  a  necessary  provision,  for  the  reason  that,  strictly  speak- 
ing, disease  is  never  caused  by  injury,  but  is  merely  provided  with 
opportunity  thereby.  If  an  injury  requires  an  operation,  and  the 
operation  deranges  the  mind  of*  nerves,  clearly  disabilities  resulting 
from  the  derangement  result  from  the  injup^.  In  negligence  cases  in- 
volving railroad  disasters,  nothing  is  more  common  than  recoveries 
for  nervous  and  hysterical  disorders  due  to  shock.  If  a  neurasthenic 
condition  consequent  upon  accidental  injury  is  compensable,  as  it  clear- 
ly is,  then  surely  a  disorder,  such  as  hysterical  blindness,  which  forms 
a  constituent  part  of  that  condition,  must  also  be  compensable. 

The  award  should  be  affirmed.  All  concur,  except  WOODWARD, 
J.,  dissenting,  With  an  opinion  in  which  KILEY,  J.,  concurs. 

WOODWARD,  J.  (dissenting.)  The  claimant,  on  the  24th  day  of 
August,  1916,  received  an  injury  to  his  right  eye  which  resulted  in  the 
destruction  of  the  sight  of  that  eye.  On  the  23d  day  of  October,  1916, 
the  claimant  testified  before  the  State  Industrial  Commission  that 
"the  other  eye  is  not  affected ;  it  is  all  right."  The  commission  made  an 
award  for  a  period  of  128  weeks,  the  full  statutory  allowance  for  the 
loss  of  an  eye.  On  the  22d  day  of  August,  1917,  almost  one  year  from 
the  date  of  the  accident,  the  claimant  wrote  a  letter  to  the  State  Indus- 
trial Commission,  in  which  he  says  that  "I  am  tmable  to  work,  as  my 
left  and  only  eye  is  giving  me  a  good  deal  of  pain  day  and  night," 
and  asks  the  commission  to  "kindly  reconsider  my  case  and  see  that 
justice  is  done  to  me,"  etc.  On  the  12th  of  September  of  the  same  year 
he  writes  a  second  letter  to  the  same  general  eflFect.  Subsequently 
reports  of  physicians  were  received,  all  of  them  agreeing  substantially 
that  there  was  no  physical  injury  to  the  left  eye,  and  on  the  16th  day 
of  June,  1919,  a  further  award  to  date  from  the  8th  day  of  February, 
1919,  was  made,  and  the  case  continued  for  further  consideration.  The 
employer  and  insurance  carrier  appeal  from  this  award. 

The  statute  provides  for  the  loss  of  an  eye  a  compensation  based 
on  earning  capacity  for  a  period  of  128  weeks,  and  it  is  further  pro- 
vided that  "the  compensation  for  the  foregoing  specific  injuries  shall 
be  in  lieu  of  all  other  compensation"  (Workmen's  Compensation  Law, 
§  15),  and  as  it  is  not  claimed  that  there  was  any  accidental  injury  to 
any  other  than  the  right  eye,  it  is  difficult  to  understand  how  this 
award  can  be  sustained.  A  personal  injury  is  defined  by  the  statute 
to  "mean  only  accidental  injuries  arising  out  of  and  in  the  course  of 
employment  and  such  disease  or  infection  as  may  naturally  and  una- 
voidably result  therefrom."  There  is  absolutely  no  evidence  in  this 
record  that  there  was  any  disease  or  infection  of  the  left  eye;  all  the 
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physicians  agree  that  there  is  no  physical  defect  of  the  left  eye.  They 
suggest  that,  if  there  is  in  fact  a  failure  of  the  eyesight,  it  is  due  to 
the  depressed  nervous  condition  of  the  claimant ;  but  there  is  nothing 
to  show  "disease  or  infection  ♦  ♦  ♦  naturally  and  unavoidably" 
resulting  from  the  injury  to  the  right  eye,  and  the  statute  clearly  ex- 
cludes any  other  ground  for  compensation.    Section  3,  subd.  7. 

The  State  Industrial  Commission  passed  upon  the  injury  to  the  right 
eye  and  made  an  award  to  the  full  extent  of  the  statute,  and  its  powers 
in  this  regard  would  seem  to  be  exhausted.  It  is  true  that  it  is  provided 
in  section  22  that — 

**Upoii  its  own  motion  or  upon  the  application  of  any  party  In  interest,  on 
the  ground  of  a  change  in  conditions,  th^^mmission  may  at  any  time  review 
any  award,  and,  on  such  review,  may  make  an  award  ending,  diminishing  or 
Increasing  the  compensation  previously  awarded,  subject  to  the  maximum  or 
minimum  provided  in  this  chapter,  and  shall  state  its  conclusions  of  fact  and 
rulings  of  law,"  etc. 

But  this  clearly  does  not  contemplate  taking  into  consideration  a  con- 
dition which  did  not  "naturally  and  unavoidably  result"  from  the  orig- 
inal accident,  nor  does  it  justify  increasing  the  statutory  allowance  for 
specific  injuries.  No  claim  for  an  injury  to  the  left  eye  was  ever 
filed,  so  far  as  we  can  discover,  and  the  statute  provides  (section  28) 
that  the  "right  to  claim  compensation  under  this  chapter  shall  be  for- 
ever barred  unless  within  one  year  after  the  accident  ♦  ♦  *  a 
claim  for  compensation  thereunder  shall  be  filed  with  the  commission." 
A  claim  for  a  specific  injury  to  the  right  eye  is  not  a  claim  for  a  de- 
fective vision  of  the  left  eye,  and  where  the  claimant  has,  by  his  own 
testimony,  disclaimed  any  resulting  injury  at  the  time  of  the  original 
award,  and  he  produces  no  evidence  to  show  :that  the  alleged  defective 
vision  is  the  result  of  a  disease  or  infection  naturally  and  unavoidably 
resulting  from  the  primary  injury,  we  are  of  the  opinion  that  the 
State  Industrial  Commission  has  no  authority  to  reopen  a  case,  after 
the  period  of  one  year,  and  to  make  an  adjudication  upon  another  and 
different  trouble. 

The  award  appealed  from  should  be  reversed, 

KILEY,  J.,  concurs. 

nil  Mi.«r.  Hop.  240) 

In  re  KUNHARDT. 

(Supreme  Court.  Special  Term,  New  York  (bounty.    Mardi  20,  1920.) 

Health  ^=3»34 — Cebtioraei  proper  aftor  appltino  to  board  of  health  to 

REVIEW  action   OF  COMMISSIONER  IN  REFUSING  TO  RECORD  BIRTH. 

Where  petitioner  made  application  to  the  commissioner  of  public  health 
of  the  city  of  New  York  to  have  his  birth  recorded,  pureuant  to  the  pro- 
vision of  Greater  New  York  Charter,  §  1241,  and  the  commissioner  refused 
to  do  flo,  the  proper  remedy  of  the  petitioner  was  first  to  apply  to  the 
board  of  health,  and  then  review  the  action  of  the  commissioner  by  cer- 
tiorari, and  not  by  an  application  to  the  court  for  an  order  directing  the 
commissioner  to  record  the  date  and  place  of  birth. 
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In  the  matter  of  the  appUcation  of  Wheaton  B.  Kunhardt  lor  an 
order  directing  the  Commissioner  of  Health  of  the  City  of  New  York 
to  record  the  date  and  place  of  his  birth.  Motion  denied,  and  order 
made  requiring  the  board  to  proceed  and  act  upon  the  petition  accord- 
ing to  law.  • 

Hill,  Lockwood  &  Redfield,  of  New  York  City  (Robert  L.  Redfield, 
of  New  York  City,  of  counsel),  for  petitioner. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (Joseph  I.  Berry 
and  Maurice  Borowsky,  both  of  New  York  City,  of  counsel),  for 
Commissioner  of  Health. 

NEWBURGER,  J.  The  petitioner  shows:  That  he  was  bom  at 
New  Brighton,  county  of  Richmond,  on  July  13,  1859.  At  that  time 
there  were  no  legally  established  bureaus  or  offices  in  the  county  of 
Richmond  where  records  of  births,  marriages,  and  deaths  were  kept, 
and  that  by  reason  thereof  there  is  now  no  record,  nor  has  there  ever 
been  such,  of  the  date  and  place  of  petitioner's  birth.  That  there  is 
nobody  alive  known  to  the  petitioner  who  has  any  personal  knowledge 
of  the  facts,  and  that  there  are  no  means  available  of  establishing  said 
facts  by  any  existing  record  anywhere.  That  the  petitioner  has  made 
application  to  the  commissioner  of  health  of  the  city  of  New  York  to 
have  his  birth  recorded  pursuant  to  the  provision  of  section  1241  of 
the  City  Charter,  but  that  said  application  was  refused  upon  the 
ground  that  said  section  would  not  cover  the  case  of  a  birth  in  a  dis- 
trict which  was  outside  the  limits  of  the  city  at  the  time  the  birth 
took  place.  The  prayer  then  asks  for  an  order  adjudging  the  facts 
stated  in  the  petition  as  to  the  time  and  place  of  the  petitioner's  birth 
and  his  status  as  a  citizen  of  the  United  States,  and  directing  the 
commissioner  of  health  of  the  city  of  New  York  to  record  the  same. 
The  answer  of  the  board  of  health  sets  out  a  failure  on«  the  part  of 
the  petitioner  to  comply  with  section  1241  of  the  Greater  New  York 
Charter. 

Section  1241  of  the  charter  provides  that  whenever  births  of  children 
have  occurred  during  the  temporary  absence  of  the  parents  from  the 
city  of  New  York,  and  the  births  of  children  which  failed  to  be  record- 
ed through  the  neglect  of  the  physician  or  other  medical  attendants, 
may  be  recorded  in  the  bureau  of  records  of  the  health  department  of 
said  city  upon  the  application  in  such  behalf  by  the  parents  or  guardians 
of  such  children,  and  then  provides  the  procedure  upon  such  applica- 
tions. It  further  provides  that  no  such  birth  shall  be  recorded  without 
proof  satisfactory  to  and  upon  the  ai^roval  of  the  .commissioner  of 
health  of  all  the  facts  and  circumstances  required  to  be  stated  in  the 
application  and  papers  mentioned  herein,  and  no  change  or  alteration 
shall  at  any  time  be  made  in.  any  of  the  records  of  the  said  bureau  of 
records  in  said  city  without  proof  satisfactory  to  and  upon  the  approval 
of  the  said  commissioner  of  health.  It  will  thus  be  seen  that  the  power 
is  in  the  commissioner  of  health.  In  the  Matter  of  Lauterjung,  48  N. 
Y.  Super.  Ct.  308,  it  was  held  that  the  proper  remedy  in  a  matter  of 
this  kind  is  to  apply  to  the  board  of  heahh  and  then  review  the  action 
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of  the  commissioner  by  certiorari.  It  does  not  appear  from  the  papers 
that  the  board  has  passed  upon  the  application  of  the  petitioner  herein. 
*  This  motion  must  therefore  be  denied,  but  an  order  will  be  made 
requiring  the  board  to  proceed  to  hear  and  act  upon  the  petition  ac- 
cording to  law.    Motion  denied,   notice. 


(110  Misc.  Rep.  699)  

PEOPLE  ex  rel.  WEAVER  v.  RICE  et  al.,  State  CivU  Service 
Commission. 

(Supreme  Court,  Special  Term  for  Motions,  Kings  County.    March  8, 1920.) 

Recoeds  ^=5>9(10) — Official  examinebs  of  title  subject  to  civil  sebvicb 
examination. 

Real  Property  Law,  §  377,  authorizing  a  county  register  to  appoint  of- 
ficial examiners  of  title,  "qualified  In  accordance  with  the  provisions  of  ., 
law  and  such  rules  as  may  be  adopted  by  the  Court  of  Appeals,"  does  not 
substitute  the  nonc(xnpetitive  examination  by  board  of  law  examiners^ 
•  provided  for  by  such  court,  for  the  competitive  civil  service  examinationt 
but  requires  both;  the  examiners  not  being  in  either  of  the  classes  ex- 
cepted by  Civil  Service  Law,  §  14,  and  Const,  art.  5,  $  9,  requiring  competi- 
tive examination  so  far  as  practicable. 

Mandamus  by  the  People,  on  the  relation  of  Edgar  Weaver,  against 
William  Gorham  Rice  and  others,  constituting  the  State  Civil  Service 
Commission,  to  compel  certification  of  pay  roll.  Relator's  motion  de- 
nied. 

Edgar  Weaver,  in  pro.  per. 

Robert  P.  Beyer,  Deputy  Atty.  Gen.,  for  State  Civil  Service  Com- 
mission. 

Henr>'  Winthrop  Hardon,  of  New  York  City,  for  Civil  Service  Re- 
form Ass'n. 

Walter  Fairchild,  of  New  York  City,  for  Torrens  Law  League. 

CALLAGHAN,  J.  The  Legislature  has  the  power  to  prescribe  the 
method  by  which  examinations  for  positions  in  the  civil  service  shall 
be  conducted.  The  Constitution  (article  5,  §  9)  provides  that  appoint- 
ments for  such  positions  shall  be  made  according  to  "merit  and  fit- 
ness, to  be  ascertained,  so  far  as  practicable,  by  examinations,  which, 
so  far  as  practicable,  shall  be  competitive."  The  Legislature  has  pro- 
vided (Civil  Service  Law  [Consol.  Laws,  c.  7]  §  14)  that — 

"The  competitive  class  shall  Include  all  positions  for  which  it  is  practicable 
to  determine  the  merit  and  fitness  of  applicants  by  competitive  examination, 
and  shall  include  all  positions  •  •  •  hereafter  created,  of  whatever  func- 
tions, designations  or  compensation,  *  *  *  except  snch  positi(ms  as  are  in 
the  exempt  class,  the  noncompetitive  class,  or  the  labor  class." 

The  position  of  official  examiners  of  title  is  not  in  either  of  the  ex- 
cepted classes,  and  the  affidavits  in  opposition  to  this  motion  show 
that  it  is  not  impracticable  to  hold  an  examination  for  the  position  in  . 
question.  By  section  377  of  the  Real  Property  Law  (Consol.  Laws,  c. 
50)  provision  is  made  for  the  appointment  of  official  examiners  of  title. 
It  provides  in  part  that  the  register  in  any  county  is  authorized  to 
appoint  one  or  more  official  examiners  of  title,  who — 

"shall  be  qualified  In  accordance  with  the  provisions  of  law  and  such  rules  as 
may  be  adopted  by  the  Court  of  Appeals." 

^5»For  other  cases  se^  same  topic  &  KBY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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Subsequent  to  the  enactment  of  this  provision  the  Court  of  Appeals,, 
on  July  12,  1918,  promulgated  rules  relating  to  applications  for  appoint- 
ment to  the  position  in  question,  and  provided  that  the  qualifications  of 
such  applicants  should  be  determined  by  an  examination  to  be  held  by 
the  state  board  of  law  examiners,  who  were  given  power  to  certify  to* 
the  register  of  the  county  those  who  were  found  competent.  Section* 
377  of  the  Real  Property  Law  did  not  repeal  section  14  of  the  Civil 
Service  Law.  The  relator  here  passed  the  examination  prescribed  by 
the  board  of  law  examiners.  He  was  thereafter  duly  certified  by  that 
board,  and  the  county  clerk  of  Queens  county,  who  is  ex  officio  the 
registrar,  has  appointed  him  to  the  position  in  question.  The  civif 
service  commission  refuses  to  certify  to  the  comptroller  the  pay  rolt 
containing  the  name  of  the  relator,  upon  the  sole  ground  that  he  has 
not  passed  the  competitive  examination  provided  for  by  the  Civil 
Service  Law. 

It  is  urged  by  the  relator  that  the  Legislature  intended,  by  section  377 
of  the  Real  Property  Law,  to  substitute  the  examination  prescribed 
by  the  Court  of  Appeals  for  the  examination  provided  for  in  the 
Civil  Service  Law.  It  seems  to  me  that  by  enacting  section  377  of 
the  Real  Property  Law  the  Legislature  intended  to  throw  an  addi- 
tional safeguard  around  the.  position  in  question,  so  that  the  duties 
performed  by  him,  which  affect  the  title  to  real  estate,  and  which  are 
of  vital  interest  to  the  state,  should  be  performed  by  one  whose  compe- 
tency and  fitness  is  beyond  question.  The  lawmakers  were  careful 
to  provide  that  the  appointment  was  to  be  made  of  one  qualified  in 
accordance  with  the  provisions  of  law  and  such  rules  as  the  Court 
of  Appeals  might  prescribe.  The  "provisions  of  law"  therein  referred 
to  undoubtedly  mean  the  provisions  of  the  Civil  Service  Law.  It  is 
the  purpose  of  the  Constitution  (article  5,  §  9)  to  secure  those  who 
were  best  qualified  by  merit  and  fitness  for  positions  of  this  and  like 
character.  The  best  method  for  securing  the  best  qualified  for  posi- 
tions in  the  public  service  is  by  a  competitive  examination.  Section 
377  of  the  Real  Property  Law  makes  no  provision  for  the  competitive 
examination  which  is  required  by  the  Constitution  whenever  such 
examination  is  practicable.  The  question  of  the  relator's  fitness  foi 
the  position  in  question  is  not  to  be  determined  in  this  proceeding. 
The  law  prescribes  the  ^method  of  determining  the  qualifications  of 
all  applicants,  and  it  seems  to  me  that  it  was  the  intention  of  the  Legis- 
lature that  an  applicant  for  this  position  should  pass  the  examination 
prescribed  by  the  Court  of  Appeals  as  well  as  the  competitive  examina- 
tion prescribed  by  the  Civil  Service  Law. 

Motion  denied. 
IBIN.Y.S.— 10 
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(111  Misc.  Bep.  189) 

DETTMAR  Y.  BURNS  BROS. 

(Supreme  Oaurt,  Appellate  Term,  Second  Department    Mardi,  1920.) 

1.  Damages  ^=>39 — ^Automobilb  owner  may  becoveb  fob  loss  of  use  for 

PLEASURE  purposes. 

Damages  for  loss  of  use  of  automobile  may  be  allowed  against  one  who 
"^  negligently  Injures  it,  although  the  owner  intended  to  use  it  cmly  for 
pleasure,  and  not  for  rent  or  profit. 

2.  Damages  ^=^174(1) — Rental  value  of  automobile  admissible  on  ques- 

tion OF  damages  for  loss  of  use. 

evidence  of  the  rental  value  of  an  automobile  is  admissible  on  the  ques- 
tion of  the  compensation  to  be  awarded  the  owner  for  being  deprived  of 
*   its  use  through  another's  negligence,  although  he  did  not  Intend  to  r^xt 
it  or  use  It  for  profit 

3.  Damages  ^=9174(1) — Rental  value  of  automobile  not  gonolusivb  as  to 

measure  of  damages  for  loss  of  use. 
.,     Such  evidence  is  admissible,  not  as  furnishing  the  exact  measure  of 
damages  for  loss  of  use  because  of  Injury,  but  as  one  of  the  facts  to  be 
considered  in  ascertaining  the  extent  of  the  injury. 

Appeal  from  Municipal  Court,  Borough  of  Brookl)m,  Sixth  District. 

Action  by  Jacob  G.  Dettmar  against  Burns  Brothers.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.    Affirmed. 

Argued  March  term,  1920,  before  CLARK,  KELBY,  and  MAN- 
NING, JJ. 

Louis  H.  Moos,  of  New  York  City,  for  appellants. 
Conrad  Saxe  Keyes,  of  New  York  City,  and  Cyrus  S.  JuUien,  of 
Brooklyn,  for  respondent. 

KELBY,  J.  The  defendant  rested  its  case  on  the  plaintiff's  cast. 
The  evidence  adduced  on  the  trial  made  out  a  prima  facie  case  of 
negligence  of  the  defendant,  and  the  question  of  liability  was  properly 
passed  upon  by  the  court  below.  The  damages  awarded  plaintiff  were 
$80.50,  the  reasonable  value  of  the  necessary  repairs  made  to  plaintiff's 
automobile,  and  in  addition,  the  sum  of  $100,  damages  awarded  to  the 
plaintiff  for  being  deprived  of  the  use  of  his  automobile  for  10  days, 
the  period  of  repair. 

[1]  The  appellant  contends  that  the  award  of  the  $100  item  of 
damage  is  improper,  and  that  it  should  be  disallowed  by  this  court  on 
this  appeal.  The  plaintiff  testified  on  the  trial  that  he  used  his  auto- 
mobile in  both  his  business  engagements  and  social  engagements.  Con- 
ceding, for  the  purpose  of  argument,  that  the  plaintiff's  car  was  used 
entirely  for  pleasure  purposes,  the  question  is  squarely  before  the  court 
as  to  what  is  the  measure  of  damages  to  be  allowed  the  owner  of  an 
automobile  used  for  pleasure  purposes,  when  he  is  deprived  of  this  use 
by  the  wrongful  act  of  a  defendant. 

The  appellant  cites  three  cases  in  the  Appellate  Term  of  the  Supreme 
Court,  in  the  First  Department,  namely,  Bondy  v.  New  York  City 
Railway  Co.,  '56  Misc.  Rep.  602,  107  N.  Y.  Supp.  31,  Donnelly  v. 
Poliakoff,  79  Misc.  Rep.  250,  139  N.  Y.  Supp.  999,  and  Foley  v.  42d 
Street,  M.  &  S.  Railway  Co.,  52  Misc.  Rep.  183,  101  N.  Y,  Supp. 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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780.  These  cases  are  authority  for  the  general  statement  that  no 
award  of  damages  for  loss  of  use  of  an  automobile  can  be  made  to 
the  owner  of  the  automobile  which  has  been  injured,  unless  it  is 
shown  that  the  automobile  was  used  for  a  business  purpose  and  that 
another  vehicle  was  hired  to  take  its  place. 

The  cases  just  cited  are  not  in  entire  accord  with  other  cases  in 
the  same  court,  and  are  at  variance  with  the  rule  generally  adopted,  not 
only  in  New  York,  but  in  all  other  jurisdictions.  In  the  case  of  Naugh- 
ton  Mulgrew  Co.  v.  Westchester  Fish  Co.,  105  Misc.  Rep.  595,  173 
N.  Y.  Supp.  437,  the  same  Appellate  Term  held  that— 

"It  would  be  unjust  to  compel  the  owner  of  the  car  to  hire  another  car,  in 
order  to  entitle  him  to  claim  oompensatlon  for  the  loes  of  the  use  of  his 
own  car." 

In  the  case  just  cited,  the  plaintiff  was  the  owner  of  a  taxicab  busi- 
ness, and  had  a  dozen  or  more  cars  on  hand  and  in  service. 

In  the  case  of  Murphy  v.  New  York  City  Railway  Co.,  58  Misc 
Rep.  237,  108  N.  Y.  Supp.  1021,  Justice  Bischoff,  in  concurring  in  the 
reversal  of  the  judgment  then  before  the  court,  said : 

*'For  the  purposes  of  the  new  trial,  it  may  be  noted  that  plalntlll,  if  de- 
prived of  the  usable  value  of  his  automobile  for  a  time,  through  the  defend- 
ants negligence,  would  be  entitled  to  compensation  for  the  loss,  notwithstand- 
ing that  he  did  not  actually  procure  another  automobile,  by  hire,  during  the 
interval,  •  *  *  and  although  the  use  of  the  thing  injured  may  have  been 
for  pleasure  wholly,  and  not  for  profit." 

As  was  said  in  the  case  of  Cook  v.  Packard  Motor  Car  Co.,  88 
Conn.  590,  92  AU.  413,  L.  R.  A.  1915C,  319: 

"Since  compensation  for  injury  to  personal  property  is  the  cardinal  rule 
for  the  measure  of  the  damage,  there  would  seem  to  be  no  room  for  affording 
a  recovery  for  a  deprivation  of  the  use  of  an  automobile  devoted  to  business, 
and  denying  it  to  one  devoted  to  pleasure  uses.  The  value  of  the  use  of  per- 
sonal property  Is,  not  the  mere  value  of  Its  intended  use,  but  of  its  present 
use." 

The  right  of  an  owner  of  the  chattel  to  the  use  of  his  property  is  not 
diminished  by  the  use  the  owner  makes  of  it.  The  right  to  use,  whethei 
for  business  or  pleasure,  is  absolute,  and  whoever  injures  the  owner  in 
the  exercise  of  that  right  renders  himself  liable  for  consequent  damages. 

Two  recent  decisions  in  the  House  of  Lords  are  directly  in  point. 
In  The  Greta  Holme,  [1897]  L.  R.  A.  C.  597,  66  L.  J.  Prob.  N.  S. 
166,  it  was  held  that  the  trustees  of  the  Mersey  dock  and  harbor  board 
weft  entitled  to  recover  damages  for  the  loss  of  the  use  of  a  dredger, 
injured  by  a  colliding  vessel,  although  the  owners  were  not  out  of 
pocket  in  any  definite  sum.  And  in  The  Medina,  [1900]  L.  R.  A.  C. 
113,  69  L.  J.  P.  D.  &  Ad.  N.  S.  35,  the  same  board  was  held  entitled 
to  substantial  damages  for  the  loss  of  the  services  of  a  damaged  light- 
ship, during  the  time  that  its  place  was  taken  by  a  substituted  lightship 
continuously  maintained  by  the  board  at  its  expense  for  such  emer- 
gencies. 

In  the  latter  case,  it  was  argued  that  the  board  paid  nothing  for  the 
hire  of  a  substitute,  and  that  they  were  really  better  off  than  if  there 
had  been  no  accident,  because  relieved  of  the  cost  of  maintaining  two 
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lightships  during  the  time  when  the  injured  vessel  was  under  repair. 
Ix)rd  Halsbury,  however,  pointed  out  the  distinction  between  the  at- 
tempt to  establish  a  specific  loss  of  profit  on  the  one  hand,  and  the 
claim  for  general  damages  for  the  unlawful  detention  of  property  on 
the  other,  saying  that  an  alleged  loss  of  profit  must  be  proved  by  pre- 
cise evidence,  but  that,  when  only  general  damages  are  asked  for,  no 
such  principle  applies,  and  that  in  such  case  the  jury  may  give  what 
they  think  may  be  a  proper  equivalent  for  the  unlawful  detention  of 
the  thing  in  question. 

It  is  a  familiar  rule  of  damages  in  replevin  cases  in  this  state,  brought 
to  recover  a  chattel  wrongfully  taken  by  the  defendant,  that  the  plain- 
tiflf  may  recover  for  the  usable  value  of  the  chattel  taken  during  the 
period  of  detention.  Further  illustrations  of  the  general  rule  are 
found  in  Wellman  v.  Miner,  19  Misc^Rep.  644,  44  N.  Y.  S'upp.  417, 
where  the  plaintiff  sued  to  recover  the  actual  reasonable  outlay  for  the 
hire  of  a  carriage  during  the  time  required  to  repair  his  own.  The 
claim  was  resisted  on  the  ground  that  the  use  of  the  carriage  "was 
not  a  necessity,  but  a  luxury."  The  court  held  that,  whatever  it  was, 
the  plaintiff  was  entitled  to  recover  for  such  item,  remarking  that — 

"If  entitled  to  the  use  of  his  carriage  at  all,  he  was  entitled  to  the  continu- 
ous use  of  it,  and  the  expense  undergone  simply  to  preserve  that  benefit,  dur- 
ing the  period  when  his  carriage  was  necessarily  out  of  his  hands,  because 
of  the  defendant's  negligence,  formed  an  Item  of  damage  as  reasonably  con- 
sequential to  the  tort  as  did  the  repairs  to  the  breakage  Itself." 

In  the  case  of  Schalscha  v.  Third  Avenue  R.  R.  Co.,  19  Misc.  Rep. 
141,  43  N.  Y.  Supp.  251,  the  plaintiflf's  violin  was  injured,  and  there 
Judge  McAdam  laid  down  the  rule  as  follows: 

"The  general  rule  in  actions  for  injury  to  property  not  caused  by  malice 
is  compensation  commensurate  with  the  loss,  and  this  embraces  the  expense 
of  restoration  of  the  property  to  soundness,  compensation  for  the  loss  of  it 
during  the  period  of  disabiUty,  and  the  difference  between  its  value  before 
the  injury  and  after  the  cure  or  repair." 

And  further,  in  Moore  v.  Metropolitan  Street  Railway  Co.,  84  App. 
Div.  613,  82  N.  Y.  Supp.  778,  an  action  in  this  department,  the  owner 
of  a  wagon,  in  addition  to  recovering  the  reasonable  sum  paid  for  re- 
pairs, was  allowed  to  recover  for  the  usable  value  of  the  wagon  for 
the  period  of  95  days,  the  time  fairly  consumed  in  rebuilding  the  in- 
jured wagon.  And  in  Buchanan's  Sons  v.  Cranford  Co.,  112  App. 
Div.  278,  98  N.  Y.  Supp.  378,  evidence  of  the  usable  value  of  a  horse 
during  the  period  the  owner  was  deprived  of  its  use  by  reason  of  in- 
juries caused  by  defendant's  negligence  was  held  to  be  proper.  See, 
also,  Allen  v.  Fox,  51  N.  Y.  562,  10  Am.  Rep.  641. 

In  addition  to  the  foregoing  cases,  many  cases  from  other  jurisdic- 
tions are  collected  in  a  case  note  to  Cook  v.  Packard  Motor  Car  Co., 
L.  R.  A.  1915C,  319,  and  Sedgwick  on  Damages  (9th  Ed.)  §§  195  and 
243b. 

[2,  3]  The  evidence  as  to  damage  in  the  case  at  bar  was  that  the 
rental  value  of  a  limousine  car  of  the  make  used  by  the  plaintiff  would 
ordinarily  cost  the  user  $20  a  day,  with  a  chaujSfeur.  The  court  below 
awarded  $10  per  day.     The  rental  value  of  the  property  helps  to 
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ascertain  the  value  of  the  use;   but  rental  value,  while  evidential,  is 
not  conclusive,  ior  the  rental  value  generally  includes  a  substantial 
sura  for  wear  and  tear  and  depreciation. 
The  conclusion  is  therefore  reached: 

1.  Damages  for  loss  of  use  of  an  automobile  may  be  allowed  against 
one  who  negligently  injures  it,  although  the  owner  intended  to  use  it 
only  for  pleasure,  and  not  for  rent  or  profit. 

2.  Evidence  of  the  rental  value  of  an  automobile  is  admissible  upon 
the  question  of  the  compensation  to  be  awarded  the  owner  for  being 
deprived  of  its  use  through  another's  negligence,  although  he  did  not 
intend  to  rent  it  or  use  it  for  profit. 

3.  Evidence  of  rental  value  is  admissible  not  as  furnishing  the  ex- 
act measure  of  damages,  but  as  one  of  the  facts  to  be  considered  in 
ascertaining. the  extent  of  the  injury. 

Judgment  affirmed,  with  $25  costs. 

CLARK  and  MANNING,  JJ.,  concur. 


(110  Misc.  Rep.  687) 

WOOLSON  SPICE  CO.  v.  COLUMBIA  TRUST  CO.  et  al. 

(Supreme  Coart,  Special  Term,  New  York  Coanty.    March  23,  1920.) 

L  Corporations  ^=s>319(2) — Suit  for  accounting  against  director  is  equi- 
table. 

A  suit  to  compel  a  corporate  director  to  account  for  individual  profits 
received  from  sales  to  the  company  is  peculiarly  one  for  equitable  relief, 
for  which  there  is  no  adequate  remedy  at  law,  though  the  complaint  also 
asks  for  judgment  for  the  amount  of  losses  sustained  by  the  company  be- 
cause of  the  sales. 

2.  Jury  9=»81(4) — Statute  authorizino  equitabi/E  suit  against  corporate 
director  ib  valid,  though  not  providing  for  jury. 

General  Corporation  Law,  f  91a,  authorizing  suit  in  equity  against  a  cor- 
porate director  for  violation  of  duty,  in  which  no  negligence  is  alleged, 
is  not  unconstitutional,  because  it  contains  no  provision  for  a  jury  trial. 

Action  by  the  Woolson  Spice  Company  against  the  Columbia  Trust 
Company,  as  executor  of  the  last  will  and  testament  of  Herman 
Sielcken,  deceased,  and  another.  On  demurrer  to  the  second  defense 
set  up  in  the  answer.    Demurrer  sustained. 

See,  also,  Woolson  Spice  Co.  v.  Neilsen,  188  App.  Div.  968,  176  N. 
Y.  Supp.  926;  Same  v.  Columbia  Trust  Co.,  180  N.  Y.  Supp.  471. 

Wise  &  Seligsberg,  of  New  York  City  (Edmond  E.  Wise  and  Leon 
Lauterstein,  both  of  New  York  City,  of  counsel),  for  plaintiff. 

Smith  &  Agate,  of  New  York  City  (Leonard  B.  Smith;  of  New 
York  City,  of  counsel),  for  defendant  Columbia  Trust  Co. 

GIEGERICH,  J.  The  plaintiff  has  demurred  to  the  sufficiency  ol 
the  defense  set  up  in  the  answer  of  the  defendant  Columbia  Trust 
Company,  as  executor  of  the  last  will  and  testament  of  Herman 
Sieldcen,  deceased,  which  defense  is  that  the  plaintiff  has  an  adequate 

remedy  at  law  and  has  brought  on  the  issues  of  law  raised  by  the  de- 

I  .1  .  '     >■ 
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murrer  as  a  contested  motion,  asking  for  an  order  sustaining  the  de- 
murrer, with  costs.  The  separate  defense  in  question- does  not  contain 
any  general  or  special  denial. 

The  complaint  alleges  that  from  1910  to  1915  the  said  Sielcken  was 
the  president  and  a  director  of  the  plaintiff  corporation  and  was  also 
a  member  of  the  firm  of  Grossman  &  Sielcken,  and  that  during  the  years 
1912  and  1913  and  for  some  years  prior  thereto  the  said  Sielcken,  in- 
dividually or  in  behalf  of  his  said  firm,  was  a  member  of  a  secret  pool 
and  combination  operating  a  method  known  as  the  valorization  of 
coffee,  having  for  its  object  the  control  of  the  supply  and  price  of  green 
coffee  throughout  the  United  States  and  elsewhere,  and  that  during 
the  years  1912  and  1913  the  said  Sielcken,  individually  and  as  a 
member  of  the  firm  of  Grossman  &  Sielcken,  was  financially  and  other- 
wise interested  in  the  distribution  and  sale  of  the  green  coffee  held  by 
said  pool,  and  that  during  1912  and  1913  the  said  Sielcken  caused  his 
said  firm  of  Grossman  &  Sielcken  to  sell  to  the  plaintiff,  and  as  president 
of  the  plaintiff  he  purchased  from  said  firm,  at  the  artificially  en- 
hanced prices  fixed  by  himself  as  a  member  of  the  said  pool  23,691,296 
pounds  of  green  coffee,  which  amount  was  largely  in  excess  of  the 
plaintiff's  legitimate  business  needs,  and  that  the  plaintiff  paid  large 
sums  for  storage  and  other  expenses  incident  to  such  purchases  in  ex- 
cess of  its  l^itimate  needs,  and  that  said  Sielcken  caused  to  be  paid 
from  the  plaintiff's  funds  to  his  said  firm  the  sum  of  $96,971.15  as  in- 
terest on  the  said  purchase  price,  and  that  by  reason  of  the  decline  in 
the  market  price  of  green  coffee  the  plaintiff  sustained  large  losses  on 
the  said  purchases,  amounting  in  the  aggregate  to  upward  of  $932,000. 

The  complaint  further  alleges  that,  as  the  result  of  said  purchases 
of  green  coffee  by  the  plaintiff  through  the  said  Sielcken,  he  made  large 
profits  the  exact  amount  of  which  is  unknown  to  the  plaintiff  and  of 
which  the  plaintiff  has  had  no  accounting  from  the  defendants  or  from 
said  Sielcken  or  from  either  of  them.  The  complaint  also  alleges  that 
the  defendant  Nielsen  was  a  director  of  the  plaintiff  during  the  period 
in  question  and  was  associated  with  Sielcken  in  the  firm  of  Grossman 
&  Sielcken  and  acted  in  all  matters  set  forth  jointly  with  and  under  the 
direction  of  Sielcken.  The  relief  prayed  for  is  that  the  defendants  be 
compelled  to  account  for  the  acts  of  Sielcken  and  Nielsen,  as  directors 
of  the  plaintiff,  and  of  Sielcken,  as  president,  and  for  their  violations 
of  duty  as  directors  and  president  and  for  their  waste  of  the  plain- 
tiff's property  and  assets  and  their  misappropriation  and  diversion  of 
its  funds  and  for  the  damages  resulting  from  their  violations  of  duty, 
and  that  they  restore  to  the  plaintiff  the  amount  of  the  value  of  all 
moneys  and  properties  so  wasted,  misappropriated  and  diverted,  and 
pay  over  to  the  plaintiff  such  other  and  further  amounts  as  upon  ac- 
counting may  appear  to  be  due  to  it.  There  is  also  a  prayer  that  the 
plaintiff  recover  the  damages  suflfered  in  the  sum  of  $932,000,  with 
interest. 

[1]  It  is  urged  by  the  demurring  defendant  that  because  the  com- 
plaint alleges  that  the  losses  sustained  by  the  plaintiff  by  reason  of  the 
decline  in  the  market  of  green  coffee,  which  followed  the  purchase 
thereof,  amourited  to  $932,000,  and  as  the  prayer  for  judgment,  among 
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Other  things,  demands  judgment  for  such  sum,  the  plaintiff  has  an  ade- 
quate remedy  at  law.  It  must  be  borne  in  mind,  however,  that  it  is 
alleged  that  Sielcken  made  profits  as  a  result  of  the  purchases  of  green 
coflcee  by  the  plaintiff  through  him  from  the  firm  of  Grossman  & 
Sielcken,  the  exact  amount  of  which  it  is  alleged  is  unknown  to  the 
plaintiff  and  of  which  profits  the  plaintiff  has  had  no  accounting  from 
the  defendants  or  from  the  said  Herman  Sielcken,  or  from  either  of 
them.  As  already  stated,  the  complaint,  among  other  thiogs,  demands 
an  accounting.  Ihe  right  to  compel  a  director  of  a  corporation  to  ac- 
count for  secret  profits  made  in  violation  of  his  trust  is  peculiarly  the 
province  of  courts  of  equity  (Bosworth  v.  Allen,  168  N.  Y.  157,  166,  61 
N.  E.  163,  SS  L.  R.  A.  751,  85  Am.  St.  Rep.  667;  Asphalt  Construction 
Co.  V.  Bouker,  ISO  App.  Div.  691, 135  N.  Y.  Supp.  714,  aflSrmed  210  N. 
Y.  643,  105  N.  E.  1080),  and  even  if  ^art  of  the  relief  to  which  the 
plaintiff  may  be  entitled  could  be  had  in  an  action  at  law,  a  court  of 
equity  will  nevertheless  take  jurisdiction  of  the  entire  matter  (Bosworth 
v.  Allen,  supra). 

[2]  Moreover,  the  plaintiff's  right  to  proceed  in  equity  upon  the  com- 
plaint as  drawn,  including  the  judgment  demanded,  is  expressly  con- 
ferred by  section  91a  of  the  General  Corporation  Law  (Consol.  Laws, 
c.  23).  German-American  Coffee  Co.  v.  Diebl,  86  Misc.  Rep.  547, 
149  N.  Y.  Supp.  413,  affirmed  on  opinion  below  168  App.  Div.  913, 
152  N.  Y.  Supp.  1113;  Id.,  216  N.  Y.  726.  Ill  N.  E.  1087:  Sherwood 
V.  Holbrook,  98  Misc.  Rep.  668,  163  N.  Y.  Supp.  326,  affirmed  178 
App.  Div.  462,  165  N.  Y.  Supp.  514.  The^  defendant  contends,  how- 
ever, that  the  statute  referred  to  is  unconstitutional  because  no  provi- 
sion is  made  for  a  jury  trial  in  a  case  like  the  one  at  bar,  where  the 
complaint  sets  up  positive  misfeasance  and  violation  of  duty  and  no 
negligence  is  alleged.  This  point,  as  appears  from  the  briefs  of  coun- 
sel, was  raised  in  the  Court  of  Appeals  in  German-American  Coffee 
Co.  V.  Diehl,  supra,  which,  like  the  present  one,  was  a  case  in  which 
affirmative  misconduct  was  alleged,  but  the  Court  of  Appeals  never- 
theless affirmed  the  decision  of  the  court  below,  which  was  based  upon 
that  statute.  The  separate  defense  demurred  to  contains  no  denials, 
and  therefore  all  the  allegations  of  the  complaint  are  admitted  for  the 
purpose  of  the  demurrer,  as  though  such  defense  was  the  only  one  set 
up  in  the  answer.  Since  it  appears  from  the  facts  alleged  in  the  com- 
plaint that  the  plaintiff  must  necessarily  resort  to  equity  and  cannot  se- 
cure sufficient  relief  elsewhere,  and  the  defense  contains  no  allega- 
tions of  additional  facts  showing  that  an  adequate  remedy  at  law  does 
exist,  the  defense  in  question  is  insufficient  and  the  demurrer  must  be 
sustained.  Holland  v.  Grote,  193  N.  Y.  262,  86  N.  E.  30;  Ward  v. 
Chelsea  Exchange  Bank,  153  App.  Div.  638,  138  N.  Y.  Supp.  720. 
The  motion  should  be  granted  and  the  demurrer  sustained,  with  costs. 

Motion  granted,  with  $10  costs.    Settle  order  on  notice. 
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(110  Misc.  Bep.  132) 

MAJOR  V.  AMERICAN  MALT  &  GRAIN  00.  ct  aL 

(Supreme  Court,  Special  Term  for  Motions,  Kings  County.    January,  1920.) 

1.  COBPOBATIONS  ^=»610(2) — COUBTS    WILL   NOT  INTERFERE    WITH  piaSOLtJTION 

BY  MAJORITY  STOCKHOLDERS  IN  ABSENCE  OF  BAD  FAITH. 

Courts  win  not  interfere  with  the  po\^er  belonging  to  majority  stock- 
holders to  pass  upon  the  adyisabillty  of  the  dissolution  of  the  corporation, 
but  the  majority  interests  occupy  a  fiduciary  relation  toward  the  corpora- 
tion and  the  minority  stockholders,  and  are  required  to  exercise  the  utmost 
good  faith. 

2.  Corporations  ^=92(^ — Stockholders  liquidating  corporation  for  their 

OWN  advantage  accountable  to  minority  stockholders. 

Where  a  complaint  by  a  minority  stockholder,  who  had  a  right  to  sue  as 
such,  alleged  that  defendants  who,  by  proxies,  had  contn^  of  the  ma- 
jority of  the  stock  of  a  New  Jersey  corporation,  voted  a  dissolution,  pro- 
cured themselves  to  be  elected  liquidating  trustees,  and  procured  a  trans- 
fer of  the  corporate  property  to  be  made  to  a'  Delaware  corporation  organ- 
ized by  themselves,  they  being  preferred  stockholders  and  thereby  obtain- 
ing cash  and  holdings  therein,  and  that  the  common  stockholders  were 
"squeezed  out*'  and  received  no  returns  for  their  holdings,  the  good  will 
being  transferred  without  payment,  a  cause  of  action  for  an  accounting 
was  disclosed. 
i.  Corporations  «=»206(2) — ^Action  for  wrongful  diversion  of  corporate 

PROPERTY  held  A  REPRESENTATIVE  ACTION. 

An  action  by  a  minority  stockholder  charging  liquidating  trustees  with 
conspiracy  to  bring  about  a  fraudulent  dissolution  and  liquidation  of  the 
corporation  and  a  diversion  of  its  property  to  a  new  corporation  organ- 
ized by  defendants,  they  knowing  that  the  real  interest  of  the  corporation 
required  a  continuance  of  its  business  and  that  by  this  scheme  the  prop- 
erty of  the  corporation  was  wrongfully  diverted  to  defendants,  was  a 
representative  action  for  a  wrong  against  the  corporation  itself,  and  the 
stockholders  were  not  entitled  to  sue  unless  the  trustees  failed  to  do  so 
on  demand. 

4.  Corporations  ^=::»210 — Liquidating  trustees  of  dissolved  corporation 

necessary  parties  to  representative  action. 

In  a  representative  action,  liquidating  trustees  of  a  dissolved  corpora- 
tion are  necessary  parties. 

5.  Corporations  <S=»211(6) — Complaint  in  bepbesentativb  aotion  held  not 

TO  PROPERLY  ALLEGE  DISCHARGE  OF  LIQUIDATING  TRUSTEE& 

In  a  representative  action  by  a  minority  stockholder  of  a  dissolved  cor- 
poration charging  the  liquidating  trustees  holding  proxies  of  majority 
shareholders  with  wrongfully  diverting  the  property  of  the  corporation 
to  themselves,  a  complaint  failing  to  allege  the  law  under  which  the 
trustees  were  appointed  and  by  which  they  might  t>e  discharged,  and 
merely  alleging  their  discharge  as  a  conclusion,  was  insufficient 

6.  Corporations  ^=>20S — Where  property  is  within  state  court  has  ju- 

risdiction OF  action  for  diversion. 

Where  the  property  involved  in  a  representative  action  for  diversion 
of  corporate  property  is  within  the  state,  the  court  has  Jurisdiction. 

Action  by  Howard  Major  against  the  American  Malt  &  Grain  Com- 
pany and  others.  On  demurrer  to  the  complaint.  Sustained,  and  mo- 
tion to  dismiss  granted,  with  leave  to  amend. 

William  P.  Maloney,  of  New  York  City,  for  plaintiff. 
Sheam  &  Hare,  of  New  York  City  (Clarence  J.  Sheam,  of  New  York 
City,  of  counsel),  for  defendants. 

Q=:»For  otbei*  cases  see  same  topic  &  KBT-NUMBER  in  all  Key-Numbered  Digests  it  Indexes 
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LAZANSKY,  J.  On  an  analysis  of  this  complaint,  made  with  no 
little  difficulty,  it  seems  to  me  the  pleader  seeks  to  set  up  a  cause  of  ac- 
tion, and  the  one  that  may  be  spelled  out  of  it  is,  substantially,  sts  fol- 
lows: The  individual  defendants  had  control,  by  virtue  of  proxies 
in  the  hands  of  defendant  Lansdale,  of  two-thirds  of  the  voting  power 
of  a  New  Jersey  corporation ;  at  the  instance  and  for  the  benefit  and 
the  purposes  of  all  of  the  defendants,  Lansdale  voted  the  dissolution  of 
the  New  Jersey  corporation  which  was  a  going  concern  with  assets  in 
excess  of  liabilities ;  several  of  the  defendants  were  elected  liquidating 
trustees  of  the  N*ew  Jersey  corporation  at  the  behest  of  all  of  the 
defendants ;  the  New  Jersey  corporation  was  liquidated  and  the  trus- 
•  tees  in  liquidation  discharged ;  the  purpose  of  this  dissolution  and  liq- 
uidation, brought  about  by  the  defendants,  as  stated,  was  not  because 
they  were  acting  in  the  interest  of  the  New  Jersey  corporation  and  its 
stockholders,  but  because  they  wanted  to  and  did  procure  a  transfer  of 
considerable  of  its  properties  and  good  will  to  the  defendant  corpora- 
tion, organized  by  the  individual  defendants  under  the  laws  of  Dela- 
ware, and  organized  for  that  purpose ;  one  of  the  effects  of  the  trans- 
action was  that  holders  of  over  50,000  shares  of  common  stock,  $100 
par  value,  were  "squeezed  out"  and  received  no  returns  for  their  hold- 
ings ;  plaintiff  is  the  holder  of  100  shares  of  common  stock.  Nothing 
is  alleged  showing  benefit  to  the  individual  defendants,  except  as  to  a 
few  who  were  stockholders  of  the  New  Jersey  corporation,  and  who, 
it  may  be^  inferred,  were  benefited  because,  as  preferred  stockholders, 
they  obtained  cash  and  holdings  in  the  defendant  corporation.  Nor 
are  there  allegations  from  which  it  may  be  inferred  that  there  was  an 
inadequacy  of  price  of  the  transfer  by  the  liquidating  trustees  to  the 
defendant  corporation,  although  such  an  allegation  seems  to  be  conced- 
ed by  the  learned  counsel  for  the  defendants.  There  is,  however,  suf- 
ficient to  justify  the  inference  that  the  good  will  was,  in  effect,  trans- 
ferred without  any  payment. 

[1]  These  individual  defendants  by  virtue  of  their  voting  power 
were  in  the  same  position  as  majority  stockholders.  They  could  use 
that  power  for  the  good  or  evil  of  the  corporate  interest  and  that  of 
the  stockholders.  It  seems  to  me  they  may  be  held  just  as  accountable 
as  if  they  actually  owned  the  stock.  Courts  will  not  interfere  with  the 
power  belonging  to  majority  stockholders  to  pass  upon  the  advisability 
of  a  dissolution.  But  the  majority  interests  occupy  a  fiduciary  relation 
toward  the  corporation  and  the  other  stockholders,  and  are  required  to 
exercise  the  utmost  good  faith,  which  is  a  subject  for  consideration  by 
a  court  of  equity.  Relief  can  be  found  in  equity  for  their  bad  faith, 
fraud,  or  other  breach  of  trust.  Kavanaugh  v.  Kavanaugh  Knitting 
Co.,  226  N.  Y.  185,  123  N.  E.  148.  This  complaint  shows  that  the 
individual  defendants  in  violation  of  their  quasi  trust  duty  have  placed 
the  plant,  other  properties,  and  good  will  of  the  New  Jersey  corpora- 
tion in  the  hands  of  the  Delaware  corporation,  without  any  payment  for 
that  good  will ;  they  practically  made  a  Delaware  corporation  out  of 
the  New  Jersey  corporation,  to  the  exclusion  of  the  common  stockhold- 
ers.   All  this  was  done,  not  for  the  best  interests  of  the  New  Jersey  cor- 
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poration  or  its  stockholders,  but  was  solely  and  only  for  the  uses  and 
purposes  of  all  of  the  defendants. 

[2  J  The  complaint  charges  the  individual  defendants  with  a  breach 
of  trust ;  that  is,  a  wrongful  application  of  power  they  held  and  in  the 
use  of  which  they  owed  a  fiduciary  obligation  to  the  corporation  and 
the  minority  stockholders.  Having  used  this  power  for  their  own 
benefit  at  the  expense  of  the  corporation,  they  are  accountable  there- 
for. It  makes  no  difference  that  the  complaint  asks  for  more  relief 
than  that  to  which  the  plaintiff  would  be  entitled.  In  my  opinion,  there- 
fore, a  cause  of  action  for  an  accounting  is  set  forth  in  the  complaint, 
provided  the  plaintiff  has  a  right  to  sue  as  a  stockholder. 

[3]  It  is  claimed  by  defendants  that  this,  in  any  event,  is  a  repre-. 
sentative  action,  and  if  the  corporation  were  in  existence,  it  would  have 
to  bring  this  action,  or  in  the  event  of  a  demand  upon  and  a  refusal  of 
its  directors  to  begin  the  action,  plaintiff,  as  a  stockholder  and  as  a 
representative  of  the  corporation,  might  bring  it  for  himself  and  others 
likewise  situated.  Plaintiff  contends  it  is  not  a  representative  action, 
and  says  that,  even  if  it  were,  the  corporation  has  been  dissolved  and 
the  liquidating  trustees  discharged,  and  therefore  the  action  is  properly 
brought.  In  my  opinion  this  is  a  representative  action,  and  if  the  cor- 
poration were  in  existence,  or,  if  dissolved,  it  had  the  power  to  sue, 
it  would  be  the  proper  party  to  bring  this  action,  unless  upon  demand  by 
plaintiff  its  directors  failed  to  do  so.  The  distinction  between  a  rep- 
resentative action  and  one  brought  by  stockholders  in  their  own  right 
is  shown  in  connection  with  litigation  in  the  courts  of  this  state  and  in 
the  federal  courts  in  which  the  Southern  Pacific  Railway  was  a  party. 
MacArdell  v.  Olcott,  189  N.  Y.  368,  82  N.  E.  161 ;  Bogert  v.  Southern 
Pacific  Co.  (D.  C.)  226  Fed.  500;  Lawrence  v.  Southern  Pac.  Co.  (C.  C.) 
180  Fed.  822;  Southern  Pacific  Co.  v,  Bogert,  250  U.  S.  483,  39  Sup. 
Ct.  533,  63  L.  Ed.  1099.  In  the  case  last  cited  it  is  pointed  out  that  no 
wrong  to  the  old  corporation  is  complained  of,  but  that  the  minority 
stockholders  claim  a  right  to  share  in  the  property  of  which  the  ma- 
jority had  rightfully  taken  control,  and  that  therefore  the  old  cor- 
poration "is  in  no  way  interested  and  would  not  be  even  a  proper  party." 

It  will  be  observed  that  in  that  case  there  was  no  allegation  of  fraud 
or  other  illegal  or  improper  transaction  with  reference  to  the  corpora- 
tion or  its  property,  as  a  result  of  which  the  latter  was  diverted  from 
its  corporate  uses.  MacArdell  v.  Olcott,  supra,  was  a  litigation  growiYig 
out  of  the  same  transaction  as  the  case  in  the  United  States  Supreme 
Court,  above  mentioned,  except  it  appears  that  the  claim  of  plaintiff 
was  that  by  fraud  and  collusion  the  defendants  diverted  the  property 
of  the  corporation,  as  a  result  of  which  the  minority  stockholders  were 
deprived  of  their  holdings.  The  action  was  brought  by  stockholders 
for  themselves  and  others  similarly  situated  in  behalf  of  tfie  corporation 
to  recover  for  it  property  secured  from  it  by  defendants  through  fraud 
and  collusion.  On  appeal  it  was  sought  to  change  the  theory  of 
the  action,  by  abandoning  the  charge  of  fraud  and  collusion,  and  claim- 
ing that  the  minority  stockholders  in  their  interest  solely  against  the 
defendant  as  a  majority  stockholder  upon  an  alleged  trust  relation 
had  the  right  to  compel  defendant  to  account  to  the  minority   for 
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profits  and  advantages  which  it  holds  in  violation  of  their  relationship. 
It  was  hdd  that  the  latter  cause  of  action  lay  far  outside  the  nature 
and  Hmits  of  an  action  brought  in  behalf  of  a  corporation  against  those 
who  by  fraud  and  conspiracy  have  stripped  the  corporation  of  its 
property,  to  get  rid  of  the  wrongful  proceedings  and  transfers  and  re- 
cover back  to  the  corporation  the  property  of  which  it  has  been  unlaw- 
fully deprived.  It  was  held  the  one  cause  of  action  might  not  be  sub- 
stituted for  the  other. 

The  complaint  here  purports  to  allege  a  conspiracy  of  defendants  to 
bring  about  a  fraudulent  dissolution  and  liquidation  of  the  New  Jer- 
sey corporation  and  a  diversion  of  its  property  to  a  new  corporation 
organized  by  defendants;  that  defendants  knew  the  real  interests  of 
the  New  Jersey  corporation  required  the  continuance  of  its  business, 
instead  of  dissolution ;  that  defendants  used  the  dissolution  process  as 
a  means  to  further  their  fraud;  that  the  dissolution  was  fraudulent 
and  an  illegal  scheme  to  merge  two  corporations  in  violation  of  the 
laws  of  New  Jersey.  In  effect,  the  complaint  alleges  that  property  of 
the  New  Jersey  corporation  was  wrongfully  diverted  to  the  defendants. 
Whatever  property  defendants  held  came  to  them,  according  to  this 
complaint,  out  of  their  wrong  to  the  corporation,  to  which,  and  not  to 
the  stockholders,  they  are  accountable,  aside  from  a  situation  hereafter 
considered. 

Plaintiff's  counsel  seeks  to  confound  defendants'  contention  by  re- 
ferring to  a  decision  (De  Martini  v.  McCaldin,  184  App.  Div.  222, 
171  N.  Y.  Supp.  528)  in  which  counsel  for  the  latter,  then  a  distinguish- 
ed member  of  the  Appellate  Division  of  the  First  Department,  ren- 
dered the  decision.  But  that  case  is  not  an  authority  in  support  of 
plaintiff's  theory.  The  defendant  held  property  belonging  to  a  dis- 
solved corporation  which  came  wrongfully  into  his  hands  through  his 
own  and  acts  of  the  liquidating  trustees  who  thereafter  died.  It 
was  held  that  he  was  a  trustee  ex  maleficio  and  as  such  was  liable  to 
account  to  the  stockholders.  But  it  will  be  observed  that  there  was  no 
wrong  done  to  the  corporation  or  its  property  during  corporate  exist- 
ence. The  language  of  the  court,  "Here,  the  corporation  having  no 
creditors,  the  stockholders  were  the  equitable  owners  of  the  property," 
and  "Whoever  has  an  interest  in  trust  property  or  funds  is  entitled  to 
sue  for  an  accounting  with  respect  thereto,"  was  intended  to  be  applied 
to  the  case  in  hand,  where  in  light  of  the  facts,  the  stockholders  had  a 
direct  beneficial  interest.  And  it  cannot  be  extended  to  a  case  where 
corporate  property,  as  such,  has  been  fraudulently  diverted  by  a  wrong- 
ful dissolution,  even  though  the  stockholders  indirectly  have  an  in- 
terest. 

In  view  of  the  court's  construction  of  this  complaint,  it  becomes  un- 
necessary to  consider  the  able  and  illuminating  discussion  by  plaintiff's 
counsel  of  the  meaning  of  the  word  "beverage"  in  the  recent  constitu- 
tional amendment.  Whether  it  will  or  will  not  be  of  influence  in  a 
forum  to  which  it  may  be  appropriately  addressed  is  not  for  this  court 
to  say. 

The  complaint  alleges  that  the  New  Jersey  corporation  was  dissolved. 
Some  parts  of  the  statutes  of  that  state  are  referred  to,  but  I  doubt  that 
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there  is  sufficient  upon  which  to  predicate  a  lejgal  dissolution.  It  may 
not  be  amiss  to  note  here  that  on  the  trial  plaintiff  will  be  confronted 
by  a  New  Jersey  statute  (P.  L.  1896,  p.  295)' which  continues  dissolved 
corporations  "for  the  purpose  of  prosecuting  and  defending  suits."  It 
will,  however,  be  assumed  of  the  corporation,  since  it  may  be  inferred 
from  the  complaint,  that  all  of  its  creditors  have  been  paid  and  its 
property  disposed  of  by  the  liquidating  trustees: 

"  ♦  ♦  •  It  has  suffered  such  a  complete  dissolution  that  it  must  be  re- 
garded as  no  longer  capable  of  holding  or  administering  Its  property  ev«i  for 
the  purpose  of  corporate  liquidation  and  that  it  must  be  held  that  perforce  of 
dissolution  and  loss  of  corporate  existence  and  capacity  its  property  and  rights 
have  passed  to  its  stockholders  as  ultimate  owners."  Brock  y.  Poor,  216  N. 
Y.  387.  400.  Ill  N.  B.  229,  234. 

[4]  In  that  event,  the  plaintiff  would  have  the  right  to  assert  his 
claim  here  made  for  himself  and  others  similarly  situated  for  that 
which  he  claims  now  belongs  to  them,  were  it  not  that  it  appears  that 
liquidating  trustees  were  appointed  in  the  dissolution  proceedings.  In 
a  representative  action,  liquidating  trustees  of  a  dissolved  corporation 
are  necessary  parties.  Holmes  v.  Camp,  186  App.  EKv.  675,  175  N.  Y. 
Supp.  349,  affirmed  by  the  Court  of  Appeals  227  J^.  Y.  635,  126 
N.  E.  910. 

[5]  Assuming  that  it  is  properly  alleged  that  liquidating  trustees 
were  appointed,  the  allegation  that  they  were  discharged  is  not  suffi- 
cient. The  law  under  which  they  were  appointed,  and  by  which  they 
may  be  discharged,  does  not  appear.  That  they  are  creatures  of  statute 
does  appear,  but  how  or  under  what  circumstances  they  may  be  dis- 
charged is  not  stated.  The  allegation  that  they  were  discharged  is  a 
conclusion  of  law  not  admitted  by  the  demurrer.  Therefore  it  must  be 
assumed  that  the  liquidating  trustees  continue  to  act.  It  cannot  be 
presumed  that,  because  they  have  paid  debts  and  disposed  of  the  cor» 
porate  property,  they  have  been  discharged.  Nor  may  it  be  presumed, 
as  stated  in  defendants'  brief,  that  they  have  been  lawfully  discharged. 
Since  they  are  liquidating  trustees,  the  plaintiff  may  bring  this  action 
only  upon  showing  a  demand  upon  them  to  bring  it,  and  their  failure 
to  act  accordingly  the  same  as  he  might  if  the  corporation  were  in 
existence.    Greaves  v.  Gouge,  69  N.  Y.  154. 

[8]  The  complaint,  therefore,  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  All  of  the  parties  to  this  action  are  before 
the  court.  While  in  determining  whether  or  not  the  act  of  the  defend- 
ants were  wrongful,  it  will  be  necessary  to  consider  the  question  of  the 
dissolution,  that  will  not  directly  raise  a  question  of  the  internal  man- 
agement of  a  foreign  corporation.  Besides  property  involved  in  the 
action  is  in  this  state.  The  court,  therefore,  has  jurisdiction  of  the  ac- 
tion. As  stated  above,  the  action  is  for  a  wrongful  diversion  of  the 
property  of  the  New  Jersey  corporation.  All  of-  the  defendants  par- 
ticipated therein.  It  is  true  that  the  Delaware  corporation  was  formed 
after  it  is  claimed  the  New  Jersey  corporation  was  dissolved,  and  it 
therefore  could  not  have  been  a  party  to  the  original  plan  to  loot,  as 
it  is  claimed,  the  New  Jersey  corporation.  But  it  was  organized  for  the 
benefit  and  purpose  of  consummating  the  plans  of  the  individual  de- 
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f endants  and  received  the  property  with  full  knowledge  of  the  fraudu- 
lent scheme.  It  seems  to  me  it  should  be  held  accotmtable,  the  same  as 
those  who  formed  it^  for  the  purposes  stated.  There  is  but  one  cause  of 
action.  Other  causes  of  action  might  be  spelled  out  against  individual 
defendants.  These,  however,  are  incidental  to  and  a  part  of  one  cause 
of  action  and  not  separate  from  it. 

Defendants'  demurrer  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  is  sustained,  and  the  motion  to  dis- 
miss the  complaint  is  granted,  with  $10  costs,  with  leave  to  plaintiff 
to  amend  wiUiin  20  days  upon  payment  of  such  costs.  The  motion 
made  upon  the  other  grounds  of  demurrer  is  denied.  The  motion  made 
by  plaintiff  for  judgment  on  the  pleadings  is  denied,  with  $10  costs  to 
defendants. 

Ordered  accordingly. 


(lU  Misc.  Bep.  27d) 

DONOVAN  et  aL  v.  POWERS  FILM  PRODUCTS,  Inc.,  et  al. 

(Supreme  Court,  Special  Tenn,  Monroe  County.    February  26,  1920.) 

(Syllahm  by  the  Court.) 

L  COBPORATIONS  ^=»76 — ACTS  CONSTrTUTING  VALID  SUBSCBIPTION  TO  STOCK. 

A  valid  subscription  to  stock  under  the  statutes  of  the  state  Involves  an 
agreement  binding  upon  both  parties,  either  as  provided  by  tlie  statute  or 
under  the  common  law,  with  a  payment  of  10  per  cent  of  the  subscription 
in  cash;  but  parties  may  have  so  dealt  with  each  other  In  exceptional 
cases  as  to  render  It  inequitable  and  a  legal  wrong  to  defeat  a  subscrip- 
tion not  thus  made. 

2.  CORPOKATIONS   ^=»76 — OPTION    TO   PURCHASE    WITHOUT  PAYMENT   OF   10   PER- 

CENT.  OP  VALUE  IN*  CASH  IS  NOT  A  "SUBSCRIPTION." 

An  option  given  by  a  corporati<Hi  to  purchase  its  stock  at  par  at  any 
time  within  a  year  from  the  date  of  the  option,  accepted  by  the  optionee 
without  the  payment  in  cash,  as  required  by  section  53  of  the  stock  cor- 
poration law,  of  10  per  cent,  of  the  value  of  the  stock  covered  by  the  op- 
tion, does  not  constitute  a  subscription,  is  void,  and  may  be  repudiated  by 
the  corporation  at  any  time,  even  after  a  purchase  of  a  part  of  the  stock 
covered  by  the  option  and  a  demand  and  tender  for  the  remainder. 

[Ed.  J^ote. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Subscription.] 

3.  SPECIFIO    PERFORMANCE    ^=S>57 — INVALID    SUBSCRIPTION    TO    CAPFIAL    STOCK 

WILL  NOT  BE  ENFORCED. 

Specific  performance  of  an  option  for  stock,  given  by  a  corporation  and 
accepted  by  the  optionee,  but  not  accompanied  by  the  payment  of  the  10- 
per  cent,  required  by  section  53  of  the  Stock  Corporation  Law,  not  being 
a  binding  subscription,  will  not  be  decreed. 

4.  Specific  performance  ^=>114(1) — Complaint  to  enforce  option  to  pur- 

chase STOCK,    NOT  complying   WITH   THE  LAW   AND   NOT  SHOWING   INADE- 
QUACY OF  LEGAL  REMEDY,  HELD  DEMURRABLE. 

A  demurrer  will  be  sustained  to  a  complaint  which  seeks  a  specific  per- 
formance of  an  option  to  purchase  stock,  although  the  option  has  been 
partlaUy  exercised  by  a  purchase  thereunder  and  an  acceptance  of  and 
tender  for  the  remainder  has  been  made,  where  the  complaint  shows  that  / 
the  provisions  of  section  63  of  the  Stock  Corporation  Law  relating  to  sub- 
scriptions of  stock,  requiring  the  payment  of  10  per  cent,  in  cash,  has  not 
been  complied  with,  that  the  stock  has  an  ascertainable  value,  and  that 
the  plaintiffs  have  an  adequate  remedy  at  law  for  damages. 

«=9For  other  caieB  8«e  same  topic  t  KBT-NUMBBR  in  all  Key-Nuiiib«re<l  DIgesto  A  Indezea 


Digitized  by 


Google 


158  181   NBW   YORK  8UPPLEBCBNT  (Sup.  Ct. 

Action  by  Thomas  E.  Donovan  and  others  against  the  Powers  Film 
Products,  Incorporated,  and  another.  Defendants  demurred  to  the 
complaint,  and  plaintiffs  moved  for  judgment  on  the  pleadings.  De- 
murrer sustained. 

Blandy,  Mooney  &  Shipman,  of  New  York  City,  for  plaintiffs. 
Ingraham,  Slieehan  &  Moran,  of  New  York  City,  for  defendants. 

RODENBECK,  J.  This  action  is  one  for  the  specific  performance 
of  an  option  on  stock  of  the  defendant  corporation.  The  option  cover- 
ed the  right  to  purchase  $100,000  worth  of  stock,  of  the  par  value  of 
$10  a  share,  within  a  year  from  the  date  of  the  option,  and,  in  case  of 
such  purchase  within  the  year,  a  further  option  to  purchase,  within 
two  years  from  the  date  of  the  option,  an  additional  $100,000  worth  of 
stock,  of  the  par  value  of  $10  a  share.  The  plaintiffs  purchased 
stock  under  the  option,  at  various  times  during  the  first  year,  aggre- 
gating $55,970,  when  the  defendant  corporation  refused  to, make  any 
further  deliveries,  whereupon  the  plaintiffs  offered  to  purchase  stock  at 
various  times,  tendering  on  each  occasion  $10  a  share  for  the  stock, 
and  on  October  29,  1919,  offered  to  purchase  the  balance  of  the  stock 
covered  by  the  option  for  the  first  year,  and  tendered  $10  a  share  for 
the  same.  No  offer  was  made  to  purchase  the  stock  upon  which  the 
plaintiffs  >Vere  given  an  option  during  the  second  year ;  the  plaintiffs 
contenting  themselves,  in  their  written  acceptance  of  the  option  for  the 
first  year,  with  reserving  the  right  to  purchase  the  remaining  shares  as 
provided  in  the  option.  The  defendants  demurred  to  the  complaint,  on 
the  ground  that  it  did  not  state,  a  cause  of  action,  and  on  the  further 
ground  that  there  was  a  misjoinder  of  parties  defendant,  but  the  lat- 
ter ground  is  not  now  urged.  The  plaintiffs  also  moved  for  judgment 
on  the  pleadings. 

[1,2]  The  questions  involved  turn  upon  the  validity  under  the  stat- 
utes of  the  state  of  an  option  given  by  a  corporation  to  purchase  its 
stock.  In  this  state  the  validity  of  subscriptions  to  stock  is  controlled  to 
some  extent  by  statute.  The  statute  provides  the  manner  in  which 
subscriptions  may  be  taken  upon  books  opened  by  the  company  for  that 
purpose  (Stock  Corporation  Law  [Consol,  Laws,  c.  59]  §  53) ;  but  this 
language,  being  permissive  in  form,  does  not  exclude  other  valid  agree- 
ments to  take  stock  (Buffalo  &  Jamestown  R.  R.  Co,  v.  Gifford,  87 
N.  Y.  294,  300;  Jeffery  v.  Selwyn,  220  N.  Y.  71,  82,  115  N.  E.  275). 
The  statute  requires,  however,  that  at  the  time  of  subscribing  every 
subscriber  whose  subscription  is  payable  in  money  shall  pay  in  cash  to 
the  directors  10  per  cent,  of  the  amount  subscribed  by' him,  and  that 
no  subscription  shall  be  received  or  taken  without  such  payment  (Stock 
Corporation  Law,  §  53).  This  language  came  from  the  General  Rail- 
road Law  (Laws  1850,  c.  140,  §  4),  and  was  incorporated  into  the  Stock 
Corporation  Law  when  that  statute  was  enacted  (Laws  1890,  c.  564>  § 
41,  amended  Laws  1892,  c.  688,  §  41).  Under  this  language,  being 
mandatory  in  form,  no  subscription  is  valid  unless  the  10  per  cent,  re- 
quired by  the  statute  has  been  paid.  N.  Y.  &  Oswego,  M.  R.  R,  Co. 
V.  Van  Horn,  57  N.  Y.  473 ;  Hapgoods  v.  Lusch,  123  App.  Div.  23,  107 
N.  Y.  Supp.  331 ;  Van  Schaick  v.  Mackin,  129  App.  Div.  335,  113  N.  Y. 
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Supp.  408;  Whalen  v.  Hudson  Hotel  Co.,  183  App.  Div.  316, 170  N.  Y. 
Supp.  855 ;  Harriman  National  Bank  v.  Palmer,  93  Misc.  Rep.  431, 158 
N.  Y.  Supp.  111. 

There  is  no  claim  in  this  case  that  -any  such  amount  was  paid  when 
the  option  was  given.  The  option,  therefore,  was  void  at  its  inception 
as  a  subscription  to  stock.  A  valid  subscription  to  stock  involves  an 
agreement  binding  upon  both  parties,  either  as  provided  by  the  statute 
or  under  the  common  law,  with  a  pa3mient  of  10  per  cent,  in  cash  of 
the  subscription,  but  parties  may  have  so  dealt  with  each  other  in  ex- 
ceptional cases  as  to  render  it  inequitable  and  a  legal  wrong,  as  against 
other  stockholders  or  creditors,  to  defeat  a  subscription  not  thus 
made.  Jeffery  v.  Selwyn,  supra.  The  stock  delivered  by  the  defend- 
ants under  this  option  would  not  operate  to  validate  the  option  as  a 
subscription,  since,  if  the  corporation  could  give  no  such  option,  it  could 
not  validate  it  by  delivering  the  stock  under  it.  The  demand  under, 
the  option  made  by  the  plaintiffs  and  the  tender  of  the  value  of  the 
stock  demanded  would  not  have  the  effect  of  validating  the  option,  as 
the  defendants  are  not  required  to  accept  offers  to  purchase  under  a 
void  option.  The  effect  of  the  demand  and  tender  made  by  the  plain- 
tiffs was  an  offer  to  purchase,  which  the  corporation  could  accept  or 
reject  as  it  saw  fit.  While  the  agreement  to  subscribe  for  stock  in  a 
corporation  may  be  in  any  form  permitted  by  the  common  law,  not- 
withstanding the  requirement  of  the  statute,  the  10  per  cent,  required  to 
be  paid  by  subscribers  is  a  statutory  prerequisite  to  a  valid  subscrip- 
tion. It  may  be  paid  by  services  previously  rendered  (Beach  v.  Smith, 
30  N.  Y.  116),  or  it  may  be  paid  subsequently  to  the  subscription  (Black 
River  &  Utica  R.  R.  Co,  v.  Clarke,  25  N.  Y.  208);  but  it  must  be  paid, 
to  constitute  a  complete  and  valid  subscription  (3  N.  Y.  Ann.  Digest, 
765).  A  mere-  promise  to  subscribe  is  void  (General  Electric  Co.  v. 
Wightman,  3  App.  EHv.  118,  39  N.  Y.  Supp.  420),  and  a  promise  to 
pay  the  10  per  cent,  by  note  which  was  not  honored  is  not  a  payment 
under  the  statute  (Hapgoods  v.  Lusch,  supra). 

Under  section  53  of  the  Stock  Corporation  Law  (Laws  1890,  c.  564, 
%  41,  amended  Laws  1892,  c.  688,  §  41),  an  option  given  by  a  corpora- 
tion to  purchase  its  stock  at  par  at  any  time  within  a  year  from  the 
date  of  the  option,  accepted  by  the  optionee  without  the  payment  in 
cash  of  10  per  cent,  of  the  value  of  the  stbck  covered  by  the  option, 
does  not  constitute  a  subscription,  is  void,  and  may  be  repudiated  by 
the  corporation  at  ^ny  time,  even  after  a  purchase  of  a  part  of  tne 
stock  covered  by  the  option  and  a  demand  and  tender  for  the  remainder. 
An  option  given  by  a  corporation  to  purchase  its  stock  at  par  at  a  fu- 
ture time,  without  regard  to  the  market  value  of  the  stock  at  the  time 
of  exercising  the  option,  is  speculative,  and  may  be  void,  as  a  fraud 
on  innocent  subscribers  and  as  against  public  policy,  and,  if  void,  can- 
not be  validated  by  the  exercise  of  the  option  by  the  purchase  with  the 
consent  of  the  corporation  of  a  part  of  the  stock  covered  by  the  option 
and  a  demand  and  tender  for  the  remainder. 

[3,  4]  But,  assuming  that  the  option  after  the  demand  and  tender 
was  good  as  a  subscription,  the  facts  alleged  in  the  complaint  do  not 
make  out  a  case  for  specific  performance.    It  is  only  in  an  unusual 
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•case  that  the  delivery  of  stock  purchased  will  be  decreed  by  specific 
performance.  Butler  v.  Wright,  186  N.  Y.  259,  78  N.  E.  1002.  As- 
suming that  there  was  mutuality  of  obligation  and  remedy  by  reason 
of  the  demand  and  tender,  the  complaint  does  not  show  that  a  delivery 
in  specie  is  the  only  remedy  that  will  adequately  compensate  the  plain- 
tiffs. There  have  been  sales  of  sufficient  stock  of  the  defendant  cor- 
poration to  enable  the  plaintiffs  upon  a  trial  to  fix  a  value  thereon,  and 
in  such  a  case  the  damages  ascertainable  are  the  adequate  and  proper 
remedy.  The  allegations  in  the  complaint  that  the  plaintiffs  have  no 
adequate  remedy  at  law,  that  the  action  is  brought  to  avoid  a  multi- 
plicity of  suits,  and  that  the  stock  has  no  market  value  are  conclusions 
of  law,  and  are  not  alone  sufficient  to  make  out  a  case  for  specific  per- 
formance. Facts  must  be  alleged,  showing  that  these  conclusions  are 
justified,  and  in  this  instance  not  only  are  no  such  facts  alleged,  but 
those  set  forth  in  the  complaint  show  that  the  plaintiffs  have  an  ade- 
quate remedy  at  law  for  the  damages  that  they  have  sustained  for  the 
failure  of  the  defendants  to  carry  out  the  option  upon  which  the  ac- 
tion is  based.  Bateman  v.  Straus,  86  App.  Div.  540,  83  N.  Y.  Supp. 
785 ;  Kennedy  v.  Thompson,  97  App.  Div.  296,  89  N.  Y.  Supp.  963 ; 
Butler  V.  Wright,  103  App.  Div.  463,  93  N.  Y.  Supp.  113;  Clements 
V.  Sherwood-Dunn,  108  App.  Div.  327,  95  N.  Y.  Supp.  766 ;  Ehrich 
v.  Grant,  111  App.  Div.  196,  97  N.  Y.  Supp.  600;  Harle  v.  Brennig,  131 
App.  Div.  742,  116  N.  Y.  Supp.  51;  Wadick  v.  Mace,  191  N.  Y.  1, 
83  N.  E.  571 ;  Levin  v.  Dietz,  194  N.  Y.  376,  87  N.  E.  454,  20  L.  R.  A. 
(N.  S.)  251. 

Specific  performance  of  an  option  for  stock  given  by  a  corpora- 
tion and  accepted  by  the  optionee,  but  not  accompanied  by  the  payment 
of  the  10  per  cent,  required  by  section  53  of  the  Stock  Corporation 
Law,  not  being  a  binding  subscription,  will  not  be  decreed.  A  demur- 
rer will  be  sustained  to  a  complaint  which  seeks  a  specific  performance 
of  an  option  to  purchase  stock,  although  the  option  has  been  partially 
exercised  by  a  purchase  thereunder  and  an  acceptance  of  and  tender 
for  the  remainder  has  been  made,  where  the  complaint  shows  that 
the  provisions  of  section  53  of  the  stock  corporation  law  relating  to 
subscriptions  of  stock  requiring  the  payment  of  10  per  cent,  in  cash 
liave  not  been  complied  with,  that  the  stock  has  an  ascertainable  value, 
and  that  the  plaintiffs  have  an  adequate  remedy  at  law  for  damages. 

The  demurrer,  therefore,  should  be  sustained,  both  upon  the  ground 
that  the  option  upon  which  the  action  is  based  is  void  and  unen- 
forceable, and,  assuming  that  this  position  is  not  sound,  on  the  further 
ground  that  the  complaint  shows  that  the  plaintiffs  have  an  adequate 
remedy  at  law. 

So  ordered. 
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MICHAELS  et  aL  v,  HILLMAN  et  aL  ^ 

(Siipreme  Court,  Special  Term,  Monroe  Comity.    Mardb  24,  1920.) 
(Syllabus  by  the  Court.) 

PXAAOING  ^s»317(2) — ^BlLL  OF  FABTICULAB8  BEQUXBBD  VX  BE8PBCT  TO  A  CONSPIBr 
ACT  BT  A  LABOB  UNION. 

A  bill  Of  particulars  will  be  required  of  a  plaintiff  of  the  names  and 
residences  of  persons  involved  in  an  alleged  conspiracy  by  a  labor  union 
and  its  officers  and  members  against  the  plaintiffs,  of  those  participating 
in  alleged  acts  and  conduct  constituting  intimidation,  threats,  violence, 
coercion,  or  other  unlawful  means  against  an  employer  or  employes  in  tne 
case  of  a  strike,  and  of  those  taking  part  in  any  alleged  acts  and  conduct 
causing  a  violation  of  contracts,  although  the  same  persons  may  be  wit- 
nesses, where  the  particulars  constitnte  a  part  of  the  claim  made  against 
the  defendants. 

Action  by  Joseph  Michaels  and  others  against  Sidney  Hillman,  in- 
dividually and  as  president  of  the  Amalgamated  Clothing  Workers  of 
America,  and  others.  On  motion  by  defendants  for  a  bill  of  particu- 
lars.   Granted. 

See,  also,  111  Misc.  Rep.  284,  181  N.  Y.  Supp.  165. 

O'Brien  &  Powell,  of  Rochester  (J.  C.  O'Brien,  of  Rochester,  of 
counsel),  for  the  motion. 

Sutherland  &  Dwyer,  of  Rochester  (A.  E.  Sutherland,  of  Rochester, 
of  counsel),  opposed. 

RODENBECK,  J.  The  defendants  are  entitled  to  the  following 
particulars  of  the  claims  made  by  the  plaintiffs : 

1.  With  reference  to  the  first  demand,  it  was  conceded  by  the 
defendants  on  the  hearing  of  the  motion  that  it  would  be  sufficient  if 
the  plaintiffs  gave  the  aggregate  number  of  those  who  left  on  particu- 
lar dates,  and  the  dates  when  they  left.  This  information  the  plaintiffs 
will  furnish  the  defendants. 

2.  The  second,  third,  fourth,  fifth,  sixth,  and  seventh  demands 
were  waived  on  the  hearing. 

3.  In  answer  to  the  eighth  demand,  the  plaintiffs  will  state  whether 
or  not  the  alleged  conspiracy  set  forth  in  their  complaint  is  based  upon 
apy  formal  resolution  or  action  taken  by  the  defendant  Amalgamated 
Clothing  Workers,  or  by  its  officers  or  members,  and,  if  ^o,  when  such 
action  was  taken.  If  the  plaintiffs  relv  upon  a  general  course  of 
conduct,  the  acts  and  conduct  thus  relied  on  sufficiently  appear  in  the 
complaint,  or  in  the  particulars  elsewhere  required  by  this  order. 

4.  The  ninth,  tenth,  and  deventh  demands  were  waived  upon  the 
hearing. 

.  5.  It  was  conceded  on  this  motion  that  it  would  be  sufficient,  under 
the  twelfth  demand,  if  the  plaintiffs  would  state  when  the  United  Gar- 
ment Workers  of  America  were  organized  at  plaintiffs'  factories,  and 
what  were  the  terms  of  the  contract,  if  such  terms  have  not  heretofore 
been  furnished. 

6.  The  complaitit  sufficiently  states  all  of  the  information  that  the 
defendants  are  entitled  to  under  the  thirteenth  demand.    The  names 

^=s>For  other  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexf>«i 
181  N.Y.S.— 11 
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of  the  individual  workers  who  adopted  the  agreement  of  the  United 
Garment  Workers  of  America,  and  their  assent  thereto,  are  not  par- 
ticulars to  which  the  defendants  are  entitled.  It  is  suf&dent  that  a 
contract  was  made,  and  that,  as  stated  in  the  complaint,  the  workers 
generally  in  the  employ  of  the  plaintiffs  concurred  in  and  adopted  it. 

7.  In  answer  to  the  fourteenth  demand,  the  plaintiffs  are  required 
to  state  who  of  the  defendants  personally  made  the  demand  of  the 
plaintiffs  that  they  compel  their  workers  to  organize  under  the  Amal- 
gamated Qothing  Workers,  and  they  will  also  state  to  which  of  the 
plaintiffs  the  demand  was  made,  when  it  was  made,  and  whether  oral 
or  in  writing. 

8.  The  particulars  asked  for  in  the  first  sentence  of  the  fifteenth 
demand  were  waived  on  the  hearing.  Under  the  remainder  of  the 
request  in  this  demand,  the  plaintiffs  will  state  when  their  refusal  to 
compel  their  workers  to  organize  under  the  Amalgamated  Clothing 
Workers  of  America  was  communicated  to  the  defendants,  and  to 
whjch  of  the  defendants. 

9.  In  answer  to  the  sixteenth  demand  it  was  conceded  on  the  hearing 
of  the  motion  that  it  would  be  sufficient  if  the  plaintiffs  were  required 
to  state  who  made  the  demand  mentioned  in  the  sixteenth  demand  for 
particulars,  when  it  was  made,  to  which  of  the  plaintiffs  it  was  made, 
whether  it  was  oral  or  in  writing,  and  generally  what  the  demand  em- 
braced, other  than  the  particulars  already  stated  in  the  complaint. 
These  additional  particulars  will  be  furnished. 

10.  In  answer  to  the  seventeenth  demand,  it  may  be  stated  that  the 
complaint  alleges  that  all  of  the  defendants  are  members  of  the  defend- 
ant Amalgamated  Clothing  Workers,  and  that  they  all  conspired  as 
stated  in  the  seventeenth  demand.  The  particulars  of  this  demand  are 
therefore  refused. 

11.  In  answer  to  the  eighteenth  demand,  it  may  be  said  that  the  claim 
of  the  plaintiffs  is  that  all  of  the  defendants  had  conspired  and  are 
responsible  for  the  acts  of  intimidation  with  force  and  violence  which 
are  alleged  to  have  occurred  in  connection  with  the  strike  at  the  plain- 
tiffs' factories.  The  plaintiffs  will  state  any  specific  acts  of  intimidation 
with  force  of  violence  which  any  of  the  defendants  personally  indulged 
in,  what  the  nature  of  those  intimidations  with  force  and  violence  were, 
and  upon  what  individual  workers  of  the  plaintiffs  such  intimidation 
was  practiced.  So  far  as  this  intimidation  was  accomplished  by  masses 
of  strikers  or  other  sympathizers  upon  groups  of  plaintiffs'  employes, 
the  plaintiffs  will  not  be  required  to  give  the  names  of  the  individuals 
composing  these  groups  or  masses. 

12.  In  answer  to  the  nineteenth  demand,  it  appears  that  the  complaint 
alleges  that  all  of  the  defendants  were  co-operating,  so  that  it  is  noi 
necessary  for  the  plaintiffs  to  state  which  of  those  blocking  the  public 
streets  and  interfering  with  the  free  passage  of  plaintiffs'  employes 
were  acting  as  individuals  or  in  a  representative  capacity.  It  is  suffi- 
cient under  this  demand  if  the  plaintiffs  will  give  what  information 
they  have  as  to  the  names  of  any  individuals  who  indulged  in  the 
practices  mentioned  in  the  eighteenth  request  and  the  times  when 
tbey  so  acted. 
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13.  The  plaintiffs  will  furnish  particulars  requested  in  the  tweittieth 
demand.^ 

14.  The  plaintiffs  will  furnish  the  particulars  requested'  in  the 
twenty-first  demand,  specifying. those  who  were  prevented  from  con- 
tinuinertheir  work  for  the  plaintiffs. 

15.  The  twenty-second  demand  is  refused. 

16.  The  twenty-third  demand  is  refused,  in  view  of  the  granting  of 
the  twenty-first  demand. 

17.  The  twenty-fourth  demand  is  sufficiently  covered  by  the  ruling 
made  under  the  eighteenth  demand. 

18.  The  plaintiffs  will  furnish  the  particulars  required  in  the  twenty- 
sixth  demand. 

19.  The  plaintiffs  will  furnish  the  particulars  requested  in  the 
twenty-seventh  demand. 

20.  The  twenty-eighth  demand  is  denied. 

21.  The  plaintiffs  will  furnish  the  particulars  requested  in  the 
twenty-ninth  demand. 

22.  The  particulars  of  the  thirtieth  demand  are  sufficiently  covered  by 
the  ruling  on  the  twenty-first  demand. 

23.  The  plaintiffs  will  furnish  the  particulars  requested  in  the  thirty- 
second  demand. 

24.  In  answer  to  the  thirty-third  demand,  the  plaintiffs  will  state 
what  persons  made  the  threats  referred  to,  when  the  threats  were 
made,  and  to  whom. 

25.  The  plaintiffs  will  furnish  the  particulars  requested  in  the  thirty- 
fourth  demand. 

26.  The  plaintiffs  will  furnish  the  particulars  requested  in  the  thirty- 
sixth  demand. 

27.  The  plaintiffs  will  furnish  the  particulars  requested  in  the  thir^- 
seventh  demand. 

28.  In  answer  to  the  thirty-eighth  demand,,  the  plaintiffs  will  furnish 
any  names  that  they  may  have  of  persons  who  were  compelled  against 
their  objection  to  march  as  stated  in  this  demand. 

29.  In  answer  to  the  thirty-ninth  demand,  the  plaintiffs  will  furnish 
the  names  of  any  workers  who  were  threatened  with  fines  or  penalties 
by  defendants,  and  the  names  of  persons  who  so  threatened  them. 

30.  In  answer  to  the  fortieth  demand,  the  plaintiffs  will  state  wheth- 
er or  not  the  alleged  false  information  was  oral  or  in  writing,  and,  if 
oral,  the  substance  thereof.  The  remainder  of  the  request  was  waived 
upon  the  hearing. 

31.  In  answer  to  the  forty-first  demand,  the  plaintiffs  will  specify 
the  opprobrious  epithets  that  were  applied  to  the  plaintiffs'*  employes, 
and,  if  any  particular  employe  was  so  addressed,  they  will  give  the 
name  of  the  employe  and  the  defendant  who  applied  the  epithet. 

32.  The  forty-second  and  forty-third  demands  were  waived  on  the 
hearing. 

33.  In  answer  to  the  forty-fourth  demand,  the  plaintiffs  will  state 
which  of  the  defendants  made  the  statement  with  reference  to  funds 
and  carrying  on  the  campaign  referred  to  in  this  demand,  and  when 
such  statement  was  made. 
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34.  In  answer  to  the  forty-fifth  demand,  the  plaintiffs  will  state 
when,  where,  and  by  which  defendants  the  statements  referred  to 
were  made.  The  plaintiffs  claim  that  all  of  the  defendants  were  in- 
volved in  the  conspiracy,  and  the  remainder  of  the  forty-fourth  and 
forty-fifth  demands  are  therefore  denied. 

35.  It  was  conceded  on  the  hearing  that  demands  1  and  2  in  Exhibit 
JB  would  be  sufficiently  complied  with  if  the  plaintiffs  furnished  a 
statement  of  the  relations  existing  between  them  and  contracting  manu- 
facturers, and  whether  the  arrangement  was  oral  or  in  writing. 

36.  Demands  25,  31,  35,  46,  and  47  all  relate  to  the  subject  of  the 
damages  claimed  to  have  been  suffered  by  the  plaintiffs.  The  last 
clause  of  demand  25  was  waived  on  the  hearing.  The  plaintiffs  will 
furnish  the  defendants  a  statement  of  the  items  of  its  alleged  damages, 
separating,  if  practicable,  the  two  items  of  damage  caused  by  the  dis- 
continuance of  work  by  outside  workers  and  outside  contractors  from 
the  general  damage  sustained  to  their  business. 

A  bill  of  particulars  will  be  required  of  a  plaintiff  of  the  names  and 
residences  of  persons  involved  in  an  alleged  conspiracy  by  a  labor 
union  and  its  officers  and  members  against  the  plaintiffs,  of  those 
participating  in  the  alleged  acts  and  conduct  constituting  intimidation, 
threats,  violence,  coercion,  or  other  unlawful  means  against  an  em- 
ployer or  employes  in  the  case  of  a  strike,  and  of  those  taking  part 
in  any  alleged  acts  and  conduct  causing  a  violation  of  contracts,  al- 
though the  same  persons  may  be  witnesses,  where  the  particulars  con- 
stitute a  part  of  the  claim  made  against  the  defendants.  Evening 
Herald  v.  KiUmer,  167  App.  Div.  399,  153  N.  Y.  Supp.  121 ;  Potter  v. 
U.  S.  Nat.  Bank,  22  N.  Y.  Supp.  453^ ;  Stem  v.  Bellas,  Hess  &  Co., 
166  App.  Div.  806,  152  N.  Y.  Supp.  258;  Dueber  Watch  Case  Co.  v. 
Noyes,.21  N.  Y.  Supp.  341 ;  Schirmer  v.  Kline,  180  App.  Div.  812,  168 
N.  Y.  Supp.  67 ;  Posner  v.  Rosenberg,  149  App.  Div.  270,  133  N.  Y. 
Supp.  702;  Spitz  v.  Heinze,  77  App.  Div.  317,  79  N.  Y.  Supp.  187; 
Justum  V.  Bricklayers'  Union,  78  Hun,  503,  29  N.  Y.  Supp.  621. 

So  ordered. 

1  Reported  in  fuU  in  the  New  York  Supplement;  reported  as  a  memorandum 
decision  without  <H>lnlon  In  67  Hun,  652. 
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(ill  Misc.  Rep.  284) 

MIOHABLS  et  al.  v.  HILLMAN  et  al. 

(Supreme  Court,  Special  Term,  Monroe  County.    February  6,  1920.) 

(Syllabus  by  the  Court,) 

1,  iNJUNcnoiv  «=»i57 — ^Tempobaby  injunction  to  extend  only  to  thbeats 

OB  ACTS  INTENDED  TO  INJUBK  AN  EHFLOYEB'B  BUSINESS. 

A  temporary  injunction  wliich  restrains  a  labor  union,  its  officers  and 
members,  in  connection  with  a  strilce,  from  interfering  with  or  injuring 
"in  any  way"  the  business,  property,  or  contracts  of  an  employer  and 
from  "preventing  or  attempting  to  prevent"  contractors  or  other  persons 
from  doing  or  finishing  work  under  contracts  or  business  arrangements 
with  such  employer,  will  be  modified,  so  as  to  limit  such  acts  to  unlawful 
conduct  such  as  constitute  or  Imply  threats^  intimidation,  coercion,  or 
violence,  or  such  as  are  done  with  the  design  or  purpose  of  causing  an 
injury  to  the  business  of  the  employer. 

2.  Injunction  ^=3178 — Teupobaby  injunction  not  to  bk  vacated  on  awt- 

DAVITS,  WHEBE  ACTS  ENJOINED  ABB  IIJJSOAL. 

A  temporary  injunction  against  a  labor  union,  Its  officers  and  members. 
In  connection  with  a  strike,  will  not  be  vacated  upon  affidavits,  where 
the  acts  enjoined  are  illegal  and  tend  to  a,  breach  of  the  public  peace, 
although  the  alleged  facts  upon  which  the  injunction  is  based  are  sub- 
stantially denied  by  the  opposing  affidavits. 

^  Action  by  Joseph  Michaels  and  others  against  Sidney  Hillman,  in- 
dividually and  as  president  of  the  Amalgamated  Clothing  Workers  of 
America,  and  others.  On  defendants'  motion  to  vacate  or  modify  an 
injunction  pendente  lite  against  defendants,  a  paragraph  of  the  injunc- 
tion is  modified,  and  order  otherwise  continued  until  further  direction. 
See,  also,  181  N.  Y.  Supp.  161. 

The  plaintiffs  are  clothing  manufacturers  at  Rochester,  N.  Y.,  and  the 
defendants  are  an  organi7.atlon  of  clothing  workers  and  officers  and  members 
thereof.  The  plaintiflls,  beside  manufacturing  clothing  in  th^r  own  fac- 
tories, let  out  work  to  contractors  and  others  working  in  their  own  shops  or 
homes.  A  strike  was  declared  against  the  plaintiffs  by  the  Amalgamated 
Clothing  Workers  of  America,  and  the  employes  of  plaintiffs  organized  them- 
selves into  a  local  under  the  United  Garment  Workers  of  America,  which  is 
associated  with  the  American  Federation  of  Labor.  The  acts  and  conduct 
sought  to  be  restrained  grew  out  of  the  relation  of  the  parties  and  others  in 
connection  with  the  prosecution  of  the  strike.  A  temporary  injunction  against 
certain  acts  and  conduct  of  the  defendants  was  issued  in  connection  with  the 
action,  and  the  present  motion  is  one  to  vacate  or  modify  this  injunction 
order.    The  following  are  the  provisions  of  the  temporary-  injunction : 

"Ordered,  that  the  defendants,  and  each  and  every  one  of  them,  and  each 
and  all  the  members  of  the  Amalgamated  Clothing  Workers  of  America,  and 
their  agents,  deputies,  organizers,  representatives,  and  coadjutors,  and  all  other 
perscms,  be  and  they  are,  and  each  of  them  is,  hereby  enjoined,  restrained,  and 
forbidden,  during  the  pendency  of  this  action  and  until  the  further  order  of 
this  court,  and  under  the  penalties  of  law  for  such  a  case  made  and  provid- 
ed, from  assaulting,  menacing,  molesting,  threatening,  intimidating,  or  annoy- 
ing, by  offensive  acts  or  language,  the  employes  of  the  plaintiffs,  or  any  of  them, 
and  from  interfering  by  threats  or  intimidation  or  other  similar  means  with 
the  employes  of  the  plaintiffs,  or  any  persons  who  may  become  employ^  of 
the  plaintiffs,  or  who  may  seek  employment  from  them,  and  are  restrained  and 
forbidden  from  doing  any  other  act  or  thing  for  the  purpose  of  preventing  any 
person  or  persons  who  are  or  who  may  hereafter  be  In  plaintiffs*  employment 
from  continuing  therein  or  for  the  purpose  of  preventing  or  interfering  with 
others  entering  said  employ. 

^s»For  other  caies  see  same  topic  &  KET-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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"And  the  defendants  and  the  members  of  said  Amalgamated  Clothing  Work- 
ers of  America,  and  their  servants,  agents,  and  representatltes,  and  all  other 
persons  are  hereby  enjoined,  restrained,  and  forbidden,  under  the  penalties  of 
the  law  aforesaid,  from  parading  or  marching,  in  masses,  companies,  bands, 
or  collective  numbers,  back  and  forth  in  front  of  and  adjacent  to  the  factories 
of  the  plaintiffs,  or  any  of  them,  and  from  loitering  or  collecting,  in  bands  or 
companies,  at  the  entrances  to  said  factories,  or  the  streets  adjacent  thereto, 
or  at  the  car  stop  points  In  the  streets  In  proximity  to  the  said  factories,  where 
the  employes  of  said  factories  embark  upon  the  street  cars,  or  disembark 
therefrom,  on  their  way  from  or  to  Said  factories,  or  any  of  them,  and  from 
Interfering  in  any  way  with  the  free  passage  of  the  employ^  of  the  plain- 
tiffs, or  In  any  manner  obstructing  the  said  employes  upon  the  streets  or  any 
public  places,  or  annoying  them  or  threatening  them.  In  their  places  of  em- 
ployment, or  In  their  homes,  or  In  any  way  or  place. 

"Said  defendants  and  members  of  said  Amalgamated  Clothing  Workers  of 
America,  their  representatives,  agents,  attorneys,  and  servants,  are  enjoined, 
restrained,  and  forbidden  from  calling  said  employes  of  the  plaintiffs,  or  any  of 
them,  scabs  or  other  opprobrious  names,  and  from  printing,  publishing,  or 
otherwise  disseminating  statements  to  the  effect  that  the  plaintiffs  or  their 
employes  are  opposed  to  organized  labor,  or  are  opposed  by  any  labor  organi- 
zation other  than  said  Amalgamated  Clothing  Workers  of  America. 

"And  all  of  said  defendants,  and  the  members  of  said  Amalgamated 
Clothing  Workers  of  America,  and  their  servants,  agents,  deputies,  representa- 
tives, and  coadjutors,  are,  and  each  of  them  is,  hereby  enjoined,  restrained, 
and  forbidden  from  Interfering  with  or  injuring,  in  any  way,  the  business, 
property,  or  contracts  of  the  plaintlflte,  and  from  preventing  or  attempting  to 
prevent  contractors  or  other  persons  from  doing  or  finishing  work  dnder  con- 
tracts or  business  arrangements  existing  between  them  and  the  plaintiffs,  and 
from  making  any  threats  of  violence  or  injury,  or  harm  of  any  kind,  or  doing 
any  other  act  or  thing  to  annoy,  threaten,  or  Intimidate  any  person,  firm, 
corpora tion,  or  association  doing  business  with  the  plaintiffs. 

"And  the  said  defendants  and  all  the  members  of  said  Amalgamated  Clothing 
Workers  of  America,  tieir  agents,  representatives,  and  coadjutors,  are,  and 
each  of  them  is,  enjoined,  restrained,  and  forbidden  from  endeavoring  to  per- 
suade the  employ^  of  the  plaintiffs  to  violate  or  cause  the  abrogatlcm  or 
violation  of  the  working  contract  between  the  plaintiffs  and  the  United  Gar- 
ment Workers  of  America,  and  from  doing  any  act  or  thing  intended  or  de- 
signed to  prevent  the  persons  employed  by  the  plaintiffs,  from  carrying  on 
their  lawful  trades  and  occupations  as  such  employ^,  or  to  prevent  persons, 
firms,  or  corporations  having  contractual  relations  with  the  plaintiflSs  from 
carrying  out  their  obligations  thereunder. 

"And  the  defendants  and  all  the  members  of  said  Amalgamated  Clothing 
Workers  of  America  are  forbidden  and  enjoined  from  conflpirlng  together  to  do 
any  of  the  acts  and  things  hereby  forbidden,  and  the  said  Amalgamated 
Clothing  Workers  of  America,  their  officers  and  agents,  are  hereby  enjoined  and 
forbidden  from  compelling  by  the  use  of  the  authority  or  disciplinary  powers 
and  processes  of  ssTld  organization  called  the  Amalgamated  Clothing  Workers 
of  America,  or  of  its  officers,  local  unions,  or  subordinate  organizations,  any 
of  the  members  of  said  Amalgamated  Clothing  Workers  of  America  to  do  or 
attempt  any  of  the  acts  or  things  hereby  forbidden." 

O'Brien  &  Powell,  of  Rochester  (George  A.  Benton,  of  Rochester,  of 
counsel),  for  the  motion. 
Sutherland  &  Dwyer,  of  Rochester,  opposed. 

RODENBECK,  J.     [1]  The  only  clause  in  the  injunction  order 

which  is  open  to  misconstruction,  and  which  should  be  clarified  by  a 

modification,  is  the  fourth  paragraph,  wherein  the  order  restrains  the 

■  Amalgamated  Clothing  Workers  of  America,  and  its  servants,  agents, 

deputies,  representatives,  and  coadjutors,  from  interfering  with  or  in- 
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junng  "in  any  way*'  tfie  business,  property,  or  contracts  of  the  plain-* 
tiffs.  The  language  quoted  should  be  amended,  by  striking  out  "in 
any  way,"  and  substituting  in  their  place  the  words  "by  any  of  the 
acts  or  things  herein  restrained,"  and  by  inserting  after  the  words 
"from  preventing  or  attempting  to  prevent,"  in  the  same  paragraph, 
the  words  "by  any  of  the  acts  or  things  herein  restrained."  The 
paragraph  as  it  now  stands  forbids  lawful  acts  of  the  association  and 
its  representatives  which  may  interfere  with  or  injure  the  plaintiffs, 
which  would  include  the  legal  right  of  the  iormer  employes  of  the 
plaintiffs  to  strike  for  the  purpose  of  improving  their  condition,  and 
of  their  organization  to  exercise  its  legal  functions  to  make  the  strike 
a  success.  The  vice  of  the  language  used  in  this  paragraph  is  similar 
to  that  which  occurred  in  the  order  in  the  case  of  National  Protective 
Association  v.  Gumming,  170  N.  Y.  315,  349,  63  N.  E.  369,  58  h.  R. 
A.  135,  88  Am.  St.  Rep.  648,  and  Wyckoff  Amusement  Co.,  Inc.,  v. 
Kaplan,  183  App.  Div.  205,  170  N.  Y.  S'upp.  548. 

The  remainder  of  the  order  contains  no  unreasonable  or  illegal  re- 
straints upon  the  defendants,  under  the  circumstances  revealed  by  the 
affidavits.  It  cannot  be  contended  that  they  should  not  be  restrained 
from  "assaulting,  menacing,  molesting,  threatening,  intimidating,  or 
annoying,  by  offensive  acts  or  language,"  the  actual  or  prospective  em- 
ployes of  the  plaintiffs,  as  provided  in  the  first  paragraph,  or  elsewhere 
in  the  order.  Threats,  intimidation,  coercion,  and  violence  in  these 
cases  have  always  been  restrained.  The  defendants  may  properly  be 
restrained  from  doing  any  act  or  thing  for  the  "purpose"  of  pre- 
venting any  person  from  continuing  in  the  employ  of  the  plaintiffs, 
or  from  entering  their  employ,  as  contained  in  the  first  paragraph. 
The  members  of  the  Amalgamated  Clothing  Workers  may  resort  to 
legal  means  for  the  purpose  of  improving  their  condition,  but  they 
cannot  combine  or  act  for  the  purpose  of  injuring  some  one  else. 
One  of  the  things  aimed  at  in  this  part  of  the  paragraph  is  the  de- 
sign or  purpose  to  injure  the  plaintiffs,  which  may  be  restrained. 
Curran  v.  Galen,  152  N.  Y.  33,  46  N.  E.  297,  37  L.  R.  A.  802,  57 
Am.  St.  Rep.  496;  Mills  v.  U.  S.  Printing  Co.,  99  App.  Div.  605,  91 
N.  Y.  Supp.  185 ;  Hitchman  Coal  &  Coke  Co.  v.  Mitchell,  245  U.  S. 
229,  38  Sup.  Ct.  65,  62  L.  Ed.  260,  L.  R.  A.  1918C,  497,  Ann.  Cas. 
1918B,  461 ;  Auburn  Draying  Co.  v.  WardeU,  227  N.  Y.  1,  124  N.  E. 
97 ;  Davis  Machine  Co.  v.  Robinson,  41  Misc.  Rep.  329,  84  N.  Y.  Supp. 
837;  Penal  Law  [Consol.  Laws,  c.  40]  §  580,  subd.  5). 

The  defendants  may  properly  be  restrained,  under  the  facts  pre- 
sented by  the  affidavits,  from  "loitering  or  collecting  in  bands  or 
compames"  at  the  entrance  of  plaintiffs'  factories,  or  on  the  streets 
adjacent  thereto,  or  at  car  stops  where  the  employes  of  the  plaintiffs 
seek  transportation,  and  also  from  interfering  in  any  way  with  the 
"free  passage"  of  the  employes  of  the  plaintiffs,  as  contained  in  the 
second  paragraph.  This  paragraph  does  not  seek  to  restrain  the 
defendants,  except  as  specified,  and  any  acts  which  do  not  come  within 
the  language  of  the  paragraph  are  not  forbidden.  Mills  v.  U.  S 
Printing  Co.,  supra.  The  acts  sought  to  be  prohibited  by  this  para- 
graph, as  described  in  the  affidavits,  might  have  been  restrained  as  a 
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breach  of  fhc  public  peace.  Penal  Law,  §§  32,  2092.  The  assembla8:e 
of  the  defendants  and  their  sympathizers,  as  described  in  the  affidavits, 
constitutes  implied  threats,  intimidation,  or  coercion  sufficient  to  justify 
a  restraining  order.  This  order  is  directed,  not  against  lawful  acts, 
but  against  a  loitering,  collecting,  parading,  and  marching  in  such 
bands,  companies,  or  collective  numbers,  described  in  the  complaint 
and  affidavits,  as  constitute  coercive  measures,  and  which  were  evi- 
dently so  designed.  The  defendants  may  properly  be  restrained  from 
calling  plaintiifs'  employes  "scabs  or  other  opprobrious  names,''  and 
from  publishing  any  statement  that  the  plaintiffs  or  their  employes  are 
oj^osed  to  organized  labor,  or  are  opposed  by  any  labor  organization 
other  than  the  Amalgamated  Clothing  Workers  of  America,  as  provided 
in  paragraph  3.  The  use  of  abusive,  offensive,  or  indecent  language 
toward  those  who  seek  to  supply  the  places  of  the  strikers  is  an  im- 
proper method  of  prosecuting  a  strike,  tends  to  a  breach  of  the  peace, 
and  will  be  restrained. 

The  defendants  should  also  be  restrained  from  publishing  any  false 
statements  in  relation  to  plaintiffs'  attitude  toward  organized  labor,  or 
any  other  statements  that  are  untrue.  The  defendants  may  be  re- 
strained from  endeavoring  to  "persuade"  plaintiffs'  employes  to  vio- 
late, or  to  cause  the  abrogation  or  violation  of,  the  working  contract 
between  the  plaintiffs  and  the  United  Garment  Workers  of  America 
(Hitchman  Coal  &  Coke  Co.  v.  Mitchell,  supra ;  Third  Ave.  Ry.  Co. 
V.  Shea,  109  Misc.  Rep.  18,  179  N.  Y.  Supp.  43)  and  from  doing 
any  act  or  thing  "intended  or  designed"  to  prevent  plaintiffs'  employes 
from  carrying  on  their  lawful  trades  and  occupations  or  the  obligations 
of  any  persons  under  contracts  made  with  the  plaintiffs  as  provided  in 
paragraph  five.  While  the  Amalgamated  Clothing  Workers  of  America 
and  its  representatives  may  pursue  any  lawful  means  to  improve  the 
condition  of  its  members  (Bossert  v.  Dhuy,  221  N.  Y.  342,  117  N.  E. 
582,  Ann.  Cas.  1918D,  661 ;  National  Protective  Ass'n  v.  Gumming, 
supra),  this  right  does  not  extend  to  active  efforts  designed  to  induce 
plaintiffs'  employes  to  a  breach  of  the  contract  referred  to  or  to  any 
act  or  thing  "intended  or  designed"  to  interfere  with  the  rights  of 
others  (Hitchman  Coal  &  Coke  Co.  v.  Mitchell,  supra).  A  strike  may 
be  lawful  or  unlawful  according  to  the  design  or  purpose  which  actu- 
ated it,  and  likewise  picketing  and  boycotting  may  be  legal  or  illegal 
according  to  the  methods  pursued.  Hitchman  Coal  &  Coke  Co.  v. 
Mitchell,  supra;  Mills  v.  U.  S.  Printing  Co.,  supra.  Finally,  the 
Amalgamated  Clothing  Workers  of  America  and  its  representatives 
may  be  enjoined  from  "conspiring"  to  do  any  of  the  acts  forbidden 
by  the  injunction  order,  and  from  using  its  authority  or  disciplinary 
powers  to  compel  the  performance  of  the  acts  or  things  forbidden  as' 
provided  in  the  last  paragraph.  Bossert  v.  Dhuy,  supra ;  Penal  Law, 
§  580,  subd.  5. 

[2]  A  temporary  injunction  will  not  be  vacated  upon  affidavits, 
where  the  acts  enjoined  are  illegal  and  tend  to  a  breach  of  the  public 
peace,  although  the  alleged  facts  upon  which  the  injunction  is  based 
are  substantially  denied  by  the  opposing  affidavits.  The  order  does 
not  by  implication  prohibit  any  acts  which  the  law  recognizes  may  be 
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done  by  the  defendants  in  seeking  a  successful  issue  pf  their  differ- 
ences with  the  plaintiffs,  and,  on  the  other  hand,  there  is  no  implica- 
tion that  acts  and  conduct  outside  the  limits  of  the  order  are  neces- 
sarily lawful.  Their  legality  or  illegality  depends  upon  the  purpose  or 
design  with  which  they  are  prosecuted  and  the  methods  employed  in 
carrying  them  into  eflfect. 

Paragraph  5  of  the  temporary  injunction  should  be  modified,  as 
above  provided,  and  otherwise  the  order  should  be  continued  until 
the  further  direction  of  the  court. 

So  ordered 


(191  App.  IMr.  291) 

In  re  HUMPHKEY*  S  BSTATHL 

Appeal  of  EVANS. 

(Supreme  Court,  Appellate  Division,  First  Department.    Blardi  19,  1920.) 

!•'  Guts  ^:»2S(2) — Gifts  of  bonds  coufucte,  although  ponee  pelivxbed  i5- 
tbbest  to  donob  dubimo  life. 

Where  bonds  were  voluntarily  given  to  a  person,  and  on  bis  insistence 
the  donor  agreed  to  receive  the  interest  payable  on  the  honds  from  the 
date  of  deUvery  untU  her  death,  there  was  a  vaUd  gift. 

Z»  Gifts  ^=»34— Delivery  of  cobpobate  stock,  retaining  pivibends,  not 

GIFT. 

Where  corporate  stock  was  delivered  on  agreement  that  aU  dividends 
during  donee's  IKe  should  be  paid  to  the  donor,  and,  tn  the  event  that 
donee  should  predecease  the  donor,  the  stock  should  revert  to  the  donor, 
and  for  such  purchase  the  certificate  should  not  be  presented  for  transfer 
in  the  name  of  the  donee,  there  was  no  valid  gift ;  the  transaction  being 
testamentary  in  character. 
8w  Gifts  c=»41 — ^Donor  mat  revoke  gift,  xtnlbss  title  and  control  divested. 

Unless  a  donor  has  divested  himself  absolutely  and  irrevocably  of  the 
title,  dominion,  and  control  of  a  gift,  he  has  power  to  revoke. 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  Margaret  P.  Humphrey,  deceased.  From  a  decree 
of  the  Surrogate's  Court,  directing  him  to  turn  over  to  the  administra- 
tor certain  personal  property,  Walter  A.  Evans  appeals.  Decree  re- 
versed, and  matter  remitted  for  further  action  in  accordance  with  the 
opinion. 

^  Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Stuart  McNamara,  of  New  York  City  (Garret  A.  Brownback  and 
Raymond  B.  Seymour,  both  of  New  York  City,  on  the  brief),  for  ap- 
pellant. 

Blackwell  Bros.,  of  New  York  City  (William  M.  Wherry,  Jr.,  of 
New  York  City,  of  counsel,  and  James  M.  Blackwell,  of  New  York 
City,  on  the  brief),  for  respondent. 

PAGE,  J.  [1]  In  so  far  as  the  decision  of  the  court  relates  to  the 
gift  of  the  bonds,  I  concur  in  the  opinion  of  Mr.  Justice  SMITH.  The 
allegations  of  the  answer  show  a  present  voluntary  gift  of  the  bonds, 
that  upon  the  respondent's  insistence  the  decedent  agreed  to  receive  the 
interest  payable  on  the  bonds  from  the  date  of  delivery  until  her  death, 

^s»For  other  caseB  Be«  tame  topic  &  KEY-NUMBER  in  all  Key-Numbered  DiceetB  A  Indexes 
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and  that  the  respondent  thereafter  from  time  to  time  detached  all 
coupons  from  said  bonds  as  the  same  matured  from  time  to  time 
untU  her  death,  and  either  delivered  the  same  to  the  decedent  or  cashed 
said  coupons  himself  and  paid  the  amount  thereof  to  the  decedent. 
There  is  no  allegation  that  these  bonds  were  to  revert  to  the  donor  in 
case  die  respondent  should  predecease  her,  nor  was  there  any  linaitation 
on  his  right  to  dispose  of  them.  The  donor  parted  with  all  right  of 
dominion  or  control  over  the  bonds.  The  agreement  of  the  donee  to 
pay  the  interest  on  the  bonds  to  the  donor  during  her  lifetime  would 
not  invalidate  the  gift  of  the  bonds,  under  the  authorities  cited  by 
Mr.  Justice  SMITH. 

[2,  3]  In  my  opiniQn  the  allegation  of  the  answer  concerning  the 
stock  is  not  sufficient  to  show  a  valid  gifjt  inter  vivos.  The  stock  was 
alleged  to  have  been  delivered  upon  the  agreement : 

'That  all  dividends  thereafter  payable  on  said  stock  durins  her  life  shoald 
be  paid  to  her,  and  that,  In  the  event  that  respondent  should  predecease  said 
decedent,  the  said  stock  should  revert  to  her,  and  that  for  this  purpose  tie 
certificate  should  not  be  presented  for  transfer  into  the  name  of  respondent 
during  the  UfetUne  of  the  decedent"     (Italics  are  mine.) 

Therefore  all  that  Walter  A.  Evans  secured  by  the  delivery  of  this 
stock  was  the  possession  thereof.  The  title  still  remained  in  Margaret 
P.  Humphrey.  This  clearly  appears  from  the  fact  that  there  was  no 
agreement  to  retransfer,  or  to  bequeath  it  by  will,  but  that  the  stock, 
in  the  event  of  Evans'  death  before  Mrs.  Humphrey's,  would  revert 
to  her.  The  certificate  was  to  remain  in  her  name,  and  it  was  a  part 
of  the  agreement  that  all  dividends  on  said  stock  during  her  life 
were  to  be  paid  to  her.  Therefore  Evans  merely  held  the  stock  during 
her  lifetime,  with  the  agreement  that  he  could  transfer  it  to  himself 
after  her  death.  There  can  be  no  doubt  under  these  circumstances 
that  Mrs.  Humphrey  could  have  at  any  time  revoked  the  transaction. 
Until  the  donor  has  divested  herself  absolutely  and  irrevocably  of  the 
titie,  dominion,  and  control  of  the  subject  of  the  gift,  she  had  power 
to  revoke.  Curry  v.  Powers,  70  N.  Y.  212,  26  Am.  Rep.  577;  Lehr 
V.  Jones,  74  App.  Div.  54,  77  N.  Y.  Supp.  213. 

In  the  present  case  Mrs.  Humphrey  reserved  to  herself  title  to  the 
stock  and  the  enjoyment  of  the  income  derived  therefrom  during  her 
lifetime.  It  was  only  after  death  that  the  gift  would  become  effective. 
This  was  insufficient  to  establish  a  gift.  Young  v.  Young,  80  N.  Y. 
422,  435,  36  Am.  Rep.  634.  I  therefore  am  of  opinion  that,  as  to  the 
stock,  the  learned  surrogate  correctly  held  that  the  transaction  was 
testamentary  and  void.  As  to  the  bonds,  however,  for  the  reasons  stat- 
ed in  the  opinion  of  Mr.  Justice  SMITH,  the  transaction  was  a  gift 
inter  vivos,  and  not  testamentary. 

The  decree  of  the  surrogate  must  therefore  be  reversed,  and  the 
matter  remitted  to  the  Surrogate's  Court,  to  proceed  in  accordance 
with  the  opinion  of  this  court. 

LAUGHUN  and  MERRELL,  JJ.,  concur. 

SMITH,  J.  (concurring  in  part).  The  proceeding  was  started  by  a 
petition  of  this  administrator  for  a  discovery  and  for  the  turning  over 
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of  said  property.  Bvans  in  his  answer  asserted  titk  in  himself  by 
reason  of  a  gift  which  had  been  perfected  before  the  death  of  Margaret 
P.  Humphrey.  The  property  here  involved  consists  of  some  stocks 
and  some  bonds.  The  answer  admitted  that  this  gift  was  conditioned, 
in  respect  to  the  stock,  by  an  agreement  that  the  dividends  upon  that 
stock  should  be  paid  to  Margaret  P.  Humphrey  during  her  life,  and, 
further,  if  Evans  should  die  before  she  did,  that  the  stock  should 
be  returned  to  her.  In  respect  of  the  bonds,  the  gift  was  conditioned 
according  to  agreement  upon  Evans  transferring  to  her  the  interest 
received  upon  the  bonds  during  her  life. 

There  is  a  question  as  to  the  form  in  which  this  appeal  is  brought 
here — ^whether  the  opening  of  counsel  is  to  be  considered  in  connec- 
tion with  the  answer.  But  both  parties  agreed  upon  the  argument  that 
this  should  be  treated  as  a  motion  upon  the  pleadings,  and  that  the 
answer  alone  was  to  be  regarded  not  in  any  way  modified  by  anything 
said  in  the  opening.  Moreover,  I  find  nothing  in  the  opening  of  de- 
fendant's counsel  which  in  any  way  alters  his  position  as  pleaded  by . 
him.  Courts  are  always  chary  in  dismissing  complaints  upon  the 
opening  of  counsel,  unless  such  opening  clearly  discloses  a  state  of 
facts  inconsistent  with  the  allegations  of  the  complaint.  As  stated  by 
Judge  O'Brien  in  Hoffman  House  v.  Foote,  172  N.  Y.  348,  65  N.  E. 
169: 

'The  practice  of  disposing  of  cases  upon  the  mere  opening  of  counsel  is 
generally  a  very  unsafe  method  of  deciding  controversies,  where  there  is  or 
ever  was  anything  to  decide.  It  cnnnot  he  resorted  to  In  many  eases  In  justice 
to  the  parties,  unless  the  counsel  stating  the  case  to  the  Jury  deliberately  and 
Intentionally  states  or  admits  some  fact  that,  in  any  vieye  of  the  case,  is  fatal 
to  the  action." 

Judge  Hiscock,  in  Sweeney  v.  O'Dwyer,  197  N.  Y.  505,  90  N.  E. 
1131,  states: 

"It  Is  possible  that  facts  might  be  proved,  •  ♦  •  and  counsel  did  not 
make  his  statement  of  what  he  Intended  to  prove  so  full  and  complete  as  to 
exclude  the  Idea  that  possibly  evidence  might  be  offered  under  the  general 
allegations  of  the  complaint  of  such  additional  facts  which  would  sustain  this 
second  cause  of  action.  Therefore  plaintiff  in  the  present  situation  is  entitled 
to  count  on  this  element  of  possibility  and  insist  that  he  shall  have  an  oppor- 
tunity  to  develop  it  on  the  trial." 

Again,  in  Murphy  v.  Hopper,  75  App.  Div.  606,  78  N.  Y.  Supp. 
657,  Mr.  Justice  Ingraham  says: 

<«•  m  m  xq  f;he  complaint  alleges  a  good  cause  of  action,  which  was 
dismissed  upon  the  opening,  that  dismissal  cannot  be  sustained,  unless  It  ap- 
peara  that  the  allegations  of  the  complaint  were  expressly  limited  by  the 
opening,  and  that  upon  the  facts  therein  stated,  as  Uie  only  facts  that  the 
plaintiff  could  prove,  there  was  np  cause  of  action." 

It  cannot  for  a  moment  be  claimed  that  the  defendant  in  his  open- 
ing stated  any  facts  that  were  intended  to  limit  his  pleading,  and  I  am 
wholly  unable  to  find  any  facts  stated  inconsistent  with  the  allegations 
of  his  answer. 

Considering  this  question,  then,  as  raised  upon  the  defendant's  plead- 
ing, we  are  not  concerned  with  the  possibilities  of  his  being  unable  to 
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prove  the  allegations  of  his  defense.  That  such  proof  can  be  made 
we  must  assume,  and  upon  that  assumption  there  are  two  questions 
presented: 

First,  whether  a  gift  inter  vivos  of  bonds,  with  the  reservation  that 
the  donor  shall  receive  the  income  from  the  bonds  during  life,  is  a 
valid  gift  inter  vivos,  or  is  merely  a  testamentary  provision. 

Second,  whether  the  additional  reservation  that,  if  the  donee  should 
die  before  the  donor,  the  property  should  revert  to  the  donor's  estate 
is  inconsistent  with  the  gift  inter  vivos.  Upon  the  first  question  we 
think  the  authorities  are  clear. 

In  Judson  v.  Hatch,  171  App.  Div.  246,  157  N,  Y.  Supp.  182,  the 
executors  sued  to  recover  10  shares  of  Singer  Company  stock  which 
had  been  delivered  by  the  decedent  to  the  defendant,  indorsed  in  blank, 
but  not  transferred  on  the  books  of  the  company  until  shortly  before 
the  testator's  death.  The  defendant  claimed  the  stock  as  a  gift  inter 
vivos.    Mr.  Justice  McLaughlin,  in  writing  for  this  court,  said : 

"  ♦  •  •  She  shortly  thereafter  delivered  the  certificate  indorsed  in  blank 
to  him,  and  the  appellant  then  stated  to  her  that,  as  long  as  he  could,  he  wouta 
keep  the  stock  in  her  name,  so  that  she  could  receive  the  dividends.  •  ♦  • 
Nor  do  I  think  the  fact  that  the  dividends  were  paid  to  her,  under  the  circum- 
stances, Indicates  that  the  delivery  of  the  certificate  was  not  intended  as  a  gift 
of  the  stock.  •  •  •  Certainly  this  fact,  standing  alone,  cannot  be  said 
to  overcome  the  evidence  tending  to  establish  a  valid  gift  inter  vivos.** 

In  Beaumont  v.  Beaumont,  152  Fed.  55,  81  C.  C.  A.  251,  in  the  Cir- 
cuit Court  of  Appeals,  Mr.  Justice  Gray  stated: 

"We  know  of  no  rule  of  law  by  which  the  dissoclati<»i  of  the  Interest  or 
coupons  on  these  bonds,  and  their  reservation  to  the  donor  for  the  purposes  of 
the  gift,  would  invalidate  a  gift  of  the  bonds  thetnselves  to  the  donees,  as  tes- 
tiflod  to  by  the  brother  of  the  plaintiff  In  error.  •  •  •  We  do  not  think 
that  this  clear  intention  on  the  part  of  Lucius  Beaumont  should  be  or  can 
be  defeated  by  the  technical  suggestion  of  so  construing  the  gift  Intended  to 
be  made  as  that  it  should  be  void  as  an  attempted  testamentary  disposition 
of  the  bonds.** 

In  the  Matter  of  Wright,  139  App.  Div.  1,  123  N.  Y.  Supp.  414,  a 
gift  was  made  upon  an  agreement  to  pay  4  per  cent,  interest  during 
life  to  the  donor.    Mr.  Justice  Dowling,  writing  for  this  court,  says : 

"The  proof  is  convincing  that  she  made  a  gift  to  her  daughter,  Iklrs.  Callnn, 
of  approximately  $4,500.  •  •  •  The  agreement  to  pay  interest  upon  the 
gift  during  the  mother's  lifetime  did  not  invalidate  the  gift." 

In  Young  v.  Young,  80  N.  Y.  431, 36  Am.  Rep.  634,  Rapallo,  J.,  says : 

•'But  If  an  absolute  delivery  of  the  bonds  to  the  donee,  with  intent  to  pass 
the  title,  was  made  out,  the  donor  reserving  only  the  right  to  look  to  the  donee 
for  the  interest,  the  transaction  may  be  sustained  as  an  executed  gift** 

In  Bone  v.  Holmes,  195  Mass.  495,  81  N.  E.  290,  a  gift  was  made 
upon  the  agreement  that  the  donor  should  receive  the  dividends  dur- 
ing her  life,  and  that  the  stock  was  not  to  be  transferred  out  of  the 
donor's  name,  and  such  dividends  were  in  fact  transmitted  by  the 
corporation  directly  to  the  donor's  bank  and  deposited  to  her  credit, 
and  also  a  certain  bond  was  handed  to  the  donee  on  condition  that  the 
latter  cut  off  the  coupons  and  give  them  to  the  donor  during  her  life. 
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The  court  sustained  the  gift  of  the  stocks  and  thd  bond,  statSiig  that  the 
fact  that  the  stock  had  not  been  transferred  xxpoti  the  bboks  of  the 
corporation  did  not  avoid  the  gift,  and,  continuing: 

*'A  reservation  of  the  Interest  for  the  life  of  the  donor  would  not  {Mrereot 
the  gift  from  taking  ^ect.*' 

As  to  the  shares  of  stock  the  court  said : 

'The  stock  was  not  transferred  on  the  books  of  the  corporation,  and  It  was 
Intended  that  the  dividends  should  be  paid  to  Mrs.  Allen  for  her  life.    But  we 
have  already  seen  that  these  circumstances  are  not  conclusive  against  liflss 
Bone's  contention  that  as  between  the  parties  there  was  an  absolute  transfer. 
of  the  titie  to  her.** 

If  other  authority  be  needed,  we  think  the  appellant's  contention 
may  firmly  stand  upon  tiie  decision  of  Flint  v.  Ruthrauff,  26  App.  Div. 
624,  53  N.  Y,  Supp.  206,  affirmed  163  N.  Y.  588,  57  N.  E.  1109. 
This  case  is  as  nearly  parallel  to  the  case  at  bar  as  could  well  be 
found,  and  is  to  my  mind  a  final  authority  upon  both  questions  of  law 
presented.  The  case  was  tried  by  Mr.  Justice  Chase,  sitting  in  this 
department  at  Special  Term.  The  defendant  came  to  the  plaintiff  as 
a  companion,  and  the  parties  became  warm  friends.  Miss  Flint  first 
made  to  Miss  Ruthrauff  an  allowance  of  $10  per  month,  and  afterwards 
of  $50  per  month.  Their  relations  were  very  friendly  and  intim^ite, 
and  they  were  both  intelligent  afld  experienced  women,  and  there  Is 
no  evidence  of  any  intention  on  the  -part  of  either  to  take  advantage 
of  the  other.  In  the  spring  of  1889  Miss  Flint  made  her  will,  in 
which  she  gave  to  Miss  Ruthrauff  a  legacy  of  $25,000  absolutely.  She 
informed  Miss  Ruthrauff  of  the  provision  she  had  made  and  she  swears 
that  Miss  Ruthrauff  was  very  grateful — 

^and  Immediately  assured  me  tbnt  *^e  money  would  never  .i?o  to  her  family, 
or  any  one  related  to  her;  if  she  should  survive  me,  she  should  leave  it  to 
my  relatives  on  her  death." 

Miss  Ruthrauff  made  a  will  about  the  same  time,  of  which  Miss 
Flint  had  knowledge,  by  which  will  she  gave  all  of  her  property  to 
Miss  Flint,  but  no  provision  was  made  in  case  Miss  Flint  died  before 
she  did.  There  was  some  question  raised  about  the  possibility  of  the 
relatives  of  Miss  Flint  making  objections  to  this  will,  and  in  December, 
1890,  Miss  Flint  testified  that  she  took  from  her  box  at  the  Lincoln 
Safe  Deposit  vaults  $10,000  of  Tennessee  Coal  &  Iron  Company's  bonds 
and  gave  them  to  Miss  Ruthrauff  to  put  in  her  box,  saying: 

"These  bonds  are  provisionally  for  you  in  case  of  my  death.  You  may  have 
the  coupons  and  deposit  them  to  your  credit  at  the  bank.  I  shall  cease  pay- 
ing you  the  allowance,  and  the  coupons  will  take  the  place  of  those  pay- 
ments." 

Miss  Flint  further  testified  that  Miss  Ruthrauff  was  profuse  in 
her  thanks,  and  assured  her,  as  in  the  case  of  the  will,  if  Miss  Ruth- 
rauff survived  Miss  Flint,  the  value  would  go  to  Miss  Flint's  relatives, 
or  those  among  them  who  were  in  need  of  money.  From  that  time 
Miss  Flint  ceased  paying  the  allowance  and  Miss  RuthrauflF  had  the 
coupons.  Miss  Flint  further  testified  that  on  the  22d  day  of  December, 
1890,  they  were  again  at  the  Lincoln  Safe  Deposit  vaults,  and  that 
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she  took  $10,000  of  Brooklyn  Elevated  bonds  and  $5,000  Richmond 
&  Danville  bonds  from  her  box,  and  they  were  put  in  Miss  Ruthrauflf's 
box,  at  the  time  stating  that — 

^'the  bonds  were  also  proYislDnany  for  Miss  Bathranff  In  case  of  my  death; 
that  she  could  not  have  the  coupons,  as  I  needed  th^n  for  household  expenses. 
I  could  only  afford  to  pay  her  $600  a  year ;  the  coupons  must  be  given  to  me." 

Miss  Flint's  will  was  then  destroyed.  She  had  already  delivered  to 
Miss  Ruthrauff  the  $25,000  in  securities.  Miss  Flint  swore  that,  upon 
receiving  these  latter  funds,  she  also  stated  that,  if  she  survived  Miss 
»Flint,  the  bonds  would  go  to  Miss  Flint's  relatives.  On  the  22d 
day  of  December,  1890,  Miss  Flint  made  and  delivered  to  Miss  Ruth- 
rauff a  paper,  as  follows : 

**Thls  22d  day  of  December,  1890, 1  give  to  my  friend,  Eleanor  M.  Ruthrauff. 
$25,000  in  bonds,  and  have  now  placed  the  bonds  in  her  box. 

"[Signed]    Helena  Fiinf  * 

•  Miss  Flint  continued  to  collect  the  coupons  on  the  $15,000  of  bonds. 
In  the  spring  of  1894  the  Tennessee  Coal  &  Iron  bonds  were  replaced 
with  bonds  of  an  equal  amount  of  Western  Union  collateral  trust, 
and  the  Richmond  &  Danville  bonds  were  replaced  by  an  equal  amount 
of  Metropolitan  Elevated.  With  Miss  Flint's  knowledge,  they  were 
all  registered  in  the  name  of  Miss  Ruthrauff.  The  whole  object  and 
purpose  of  these  gifts  was  to  protect  and  benefit  Miss  Ruthrauff,  and 
make  her  more  certain  to  receive  the  $25,000  in  case  of  Miss  Flint's 
death  before  the  death  of  Miss  Ruthrauff.  The  opinion  of  Judge  Chase 
then  reads : 

**The  statements  made  by  Miss  Ruthrauff  on  receiving  these  gifts  were 
voluntary  statements,  and  the  gift  was  in  no  way  dependent  upon  such  state- 
ments.,  ^  According  to  Miss  Flint's  testimony,  the  gifts  were  made  to  depend 
upon  her  (Miss  Flint)  dying  before  Miss  Ruthrauff.  They  were  'provisional.' 
The  writing  of  December  22,  1890,  is  absolute  on  Its  face,  but  It  was  only  in- 
tended for  protection  to  Miss  Ruthrauff  in  case  of  Miss  Flint's  death  before 
Miss  Ruthrauff's  death.  In  case  Miss  Flint  died  before  Miss  Ruthrauff,  she 
undoubtedly  intended  the  gift  to  be  without  condition,  and  that  the  paper,  ab- 
solute on  its  face,  should  be  used  as  evidence  of  her  intention  Without  quali- 
fication. Miss  Ruthrauff  says  the  bonds  were  all  given  to  her  at  one  time 
and  in  her  room,  and  not  at  the  Lincoln  Safe  Deposit  vaults.  Miss  Flint  may 
be  mistaken  with  respect  to  this.  Miss  Ruthrauff's  testimony  shows  that 
she  accepted  the  gift  with  the  understanding  or  qualification  that  Miss  Flint 
should  have  the  income,  except  as  to  the  extent  of  her  allowance.  All  the 
occurrences  prior  to  1896,  as  well  as  the  letters  of  Miss  Ruthrauff  to  Miss 
Flint,  indicate  a  continued  recognition  of  the  right  of  Miss  Flint  to  assert 
some  authority  over  the  disposition  of  the  bonds.  I  am  satisfied  from  the 
whole  testimony  that  Miss  Flint  Intended  to  make  and  did  make  to  Miss  Ruth- 
rauff a  valid  gift  of  the  bonds,  subject  to  the  income  on  the  $15,000  being  re- 
tained by  her  during  her  life,  and  subject  to  the  gift  being  entirely  defeated 
in  case  of  Miss  Ruthrauff's  death  occurring  before  her  death,  and  that  a  trust 
was  created  to  carry  out  such  intention." 

The  judge  thereupon  appointed  a  trustee  to  hold  the  bonds  and  pay 
the  income  on  $10,000  of  the  bonds  to  Miss  Ruthrauff  during  her 
life,  and  on  the  other  $15,000  of  bonds  to  Miss  Flint  for  life,  and  in 
case  Miss  Ruthrauff  died  before  Miss  Flint  the  principal  was  to  be 
.paid  to  Miss  Flint,  and  in  case  Miss  Flint  died  before  Miss  Ruthrauff 
the  principal  was  to  be  paid  to.  Miss  Ruthrauff. 
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This  cottrt  afiinned  upon  the  opinion  of  lit.  Justice  Chase  at 
Special  Term,  and  the  decision  of  this  court  was  affirmed  by  the 
Court  of  Appeals  in  163  N.  Y,  588,  57  N.  E.  1109,  I  am  unable 
to  see  why  this  authority  is  not  conclusive  of  both  questions  which  are 
presttited  in  this  case.  In  the  case  cited  there  was  both  the  reserva- 
tion of  the  income  as  to  part  of  the  property  and  a  provision  iot  the 
return  of  the  entire  property  in  case  of  the  death  of  the  donee  before 
the  death  of  the  donor.  In  the  case  at  bar  the  income  was  reserved 
upon  the  entire  property,  but  there  is  no  provision  as  to  the  return 
of  the  property  itself  in  case  of  the  death  of  the  donee  before  the 
death  of  the  donor,  except  in  respect  of  the  stock  transferred,  tt 
has  been  suggested  that  in  that  case  there  was  held  to  be  a  trust ;  but 
there  was  no  trust  there  attempted  to  be  created,  except  such  a  trust 
as  was  created  by  the  nature  of  the  gift  with  the  reservations,  and 
so,  in  the  case  at  bar,  this  defendant  was  the  trustee  of  this  prop- 
erty for  the  purpose  of  delivering  the  income  over  to  his  donor  during 
her  life,  and  upon  such  trust  the  stock  was  to  be  delivered  back  in 
case  he  died  before  his  donor. 

The  cases  are  in  my  judgment  precisely  parallel,  and  compel  a  re- 
versal of  this  decree. 

CLARKE,  P.  J.,  concurs.* 


(191  App.  Div.  923) 

MORSE  v.  MORSE  DRY  DOCK  &  REPAIR  CO. 

(Supreme  Court,  AppeUnte  DivIstoD,  Second  Department.    MarCh  20,  1920.) 

1.  Refebence  ^»>8(2) — ^"Account"  defined. 

An  ''account"  between  the  parties,  und^  Code  Civ.  Proc.  S  1013,  is  one 
made  up  of  the  dealings  of  the  parties  with  each  other,  though  the  aot 
count  may  be  of  one  party  only. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Account] 

2.  Rbsebence  «=»8(8) — ^Not  obdeeed  when  account  only  coixatebaixy  in- 

volved. / 

Under  ther  rule  that  the  accounts  to  be  examined  must  be  the  immediate 
object  of  the  action  or  the  ground  of  the  defense,  and  must  be  directly 
and  not  collaterally  involved,  in  a  suit  to  recover  on  an  express  contract, 
whereby  plaintiff  was  to  be  paid  during  a  certain  period  a  sum  equal  to 
a  certain  per  cent,  of  the  net  profits  of  defendant's  business,  a  reference 
to  ascertain  defendant's  profits  would  not  be  ordered,  under  Code  CHv. 
Proc.  §  1013 ;  the  demand  being:  for  a  sum  equal  to  the  named  percentage, 
and  not  for  the  percentage  itself. 
8.  Refebence  ^=s>8(S) — Not  obdereo  wuebs  accoxtnt  only  oollatebally  in- 
volved. 

The  rule  against  reference  where  the  account  is  only  collaterally  .in* 
volved  applies,  whether  the  account  is  that  of  a  third  party  or  that  of  a 
party  to  the  action. 

4.  Rsvebxnce  «s»8(7) — ^Necessity  fob  examination  of  Loiia  account  icubt 

BB  OLBAB. 

Ufeider  Code  Civ.  Proc.  {  1018,  it  Is  not  sufficient,  to  uphold  a  compul- 
sory order  of  reference,  that  there  is  a  possibility  that  in  the  course  of  the 
trial  the  examination  of  a  long  account  will  become  necessary,  but  facts 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indezas 
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must  be  discdbsed,  by  affidavits  or  the  pleadings,  from  which  the  conclu* 
sion  can  be  fairly  drawn  that  so  many  and  separate  accounts  will  be  liti- 
gated upon  the  trial  that  a  jury  cannot  keep  the  evidence  in  mind  in  re- 
gard to  each  of  the  items  and  give  it  proper  weight  and  application ;  so^ 
that,  where  there  was  nothing  in  the  moving  papers  to  show  that  plain- 
:tiff  would  dispute  any  items  of  the  account,  a  percentage  of  the  net  profits 
r':  of  which  he  sought  to  recover,  reference  was  properly  denied  defendant. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Edward  P.  Morse,  Jr.,  against  the  Morse  Dry  Dock  & 
Repair  Company.  Application  by  defendant  for  a  compulsory  reference 
was  denied,  and  defendant  appeals.    Affirmed. 

The  following  is  the  opinion  of  Lazansky,  J.,  in  the  court  below : 

This  is  an  application  by  the  defendant  for  a  compulsory  reference  under 
section  1013  of  the  Code  of  Civil  Procedure.  The  plaintiff  aeeks  to  recover 
on  an  express  contract  by  which  he  was  to  be  paid  during  a  certain  period 
$6,000  a  year  and  a  sum  equal  to  2  per  cent,  of  the  net  profits  of  defendant's 
business.  The  answer  denies  the  contract,  and  sets  up  a  different  contract  as 
tfte  basis  of  payment  for  the  services  of  plaintiff. 

[1,2]  The  rule  with  reference  to  compulsory  reference  has  been  stated  in 
Camp  V.  IngersoU,  86  N.  Y.  433,  as  follows:  "An  account  between  the  parties 
is  one  made  up  of  the  dealings  of  the  parties  with  one  another;  ♦  ♦  ♦ 
though  the  account  may  be  of  one  party  only.  ♦  ♦  ♦  The  accounts  to  be  ex- 
amined must  be  the  Immediate  object  of  the  action,  or  the  ground  of  the  de- 
fense, and  must  be  directly  and  not  collaterally  involved." 

In  that  case,  the  action  was  to  recover  the  value  of  certain  shares  of  stoclc 
in  a  corporation  awarded  to  plaintiff  by  an  arbitrator,  and  the  value  was 
to  be  ascertained  by  determining  the  assets  of  the  corporation,  less  Its  debts. 
And  in  respect  of  the  aiH>^ication  of  the  rule  to  the  facts  in  that  case,  the^ 
court,  at  page  436,  says :  *'Now  here  the  immediate  object  of  the  action  is  not 
to  recover  any  portion  of  the  matter  that  will  be  shown  by  the  account  of  the^ 
assets  and  property  of  that  manufacturing  company.  It  is  to  recover  a  sum 
of  money,  the  amount  of  which  is,  to  be  sure,  to  be  gauged  by  the  figures  that 
will  be  disclosed  by  that  account,  but  it  is  not  money  for  anything  that  that 
account  will  show." 

So  in  the  case  at  bar,  since  the  contract  was  for  payment  of  a  sum  equal 
to  2  per  cent  of  the  profits,  and  not  2  per  cent,  of  the  net  profits,  the  object 
of  the  action  is  not  to  recover  any  portion  of  the  matter  that  will  be  shown 
by  an  account  of  defendant's  affairs,  although  the  recovery,  if  any,  will  be  in 
an  amount  which  will  be  gauged  by  the  figures  that  will  be  disclosed  by  the 
account.  Here  the  account  is  collateral  to  the  cause  of  action,  and  not  part 
of  it.  The  distinction  is  a  narrow  one,  yet  it  is  not  at  all  uncertain.  In  Boisnot 
V.  Wilson,  05  App.  Div.  489,  88  N.  Y.  Supp.  867,  cited  by  defendant,  the  plain- 
tiff claimed  to  be  entitled  to  a  one-third  share  of  the  profits,  not,  as  here,  a 
sum  equal  to  a  share  of  the  profits. 

[3,4]  The  plaintiff  has  a  right  to  a  trial  by  jury  unless  the  case  comes 
within  the  provisions  of  section  1013  of  the  Code  of  Civil  Trocedure.  In  the 
case  first  cited,  the  account  Involved  was  that  of  a  third  party,  but  it  makes 
no  difference  that  It  is  the  account  of  a  party  to  the  action.  C.  &  C.  Electric 
Co.  V.  Walker  Co.,  35  App.  Div.  426,  54  N.  Y.  Supp.  810.  It  must  also  appear 
that  the  hearing  of  the  case  will  require  the  examination  of  a  long  account. 
It  is  not  sufficient,  to  uphold  a  compulsory  order  of  rererence,  that  there  is  a 
possibility  In  the  course  of  the  trial  the  Investigation  of  the  correctness  or 
such  account  will  become  necessary.  Facts  must  be  disclosed,  either  by  afli- 
davit  or  upon  the  face  of  the  pleadings,  from  which  the  conclusion  can  be 
fairly  drawn  that  so  many  and  separate  accounts  will  be  litigated  upon  the 
trial  that  a  jury  cannot  keep  the  evidence  in  mind  in  regard  to  eac|i  of  the- 
items,  and  give  it  the  proper  weight  and  application  when  they  retire  to  de- 
liberate upon  their  verdict  Spence  v.  Slmis,  137  N.  Y.  616,  33  N.  E.  554.  There 
is  noihing  in  the  moving  papers  to  show  that  the  plahitiff  will  dispute  any 
items  of  the  account,  a  percentage  of  the  net  profits  of  which  he  seeks  to  re- 
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cover.  While  tbe  moving  papcors  dlBdoBe  that  to  detennlne  net  profits  many 
Items  would  haye  to  be  c<m8idered  which  a  Jury  could  not  possibly  retain  in 
mind»  it  does  not  follow  that  these  will  be  litigated  upon  the  trial.  As  a  mat- 
ter of  fact,  In  his  opposing  papers,  plaintiff  concedes  the  correctness  of  the 
figures  of  all  the  items,  except  that  of  depredation,  and  as  to  this  he  intends 
to  dispute  tbe  per  centum  charge  therefor. 
For  thes^  reasons,  the  motion  will  be  denied. 

•  Argued  before  JENKS,  P.  J.,  and  MILLS,  BLACKMAR,  KELLY, 
and  JAYCOX,  jjf. 

Macklin,  Brown,  Purdy  &  Van  Wyck,  of  New  York  City,  ior  ap- 
pellant 

•  Elliottj  Jones  &  Fanning,  of  Brooklyn,  for  respondent, 

PER  CURIAM.    Order  affirmed,  with  $10  costs  and  disbursements,, 
on  the  opinion  of  Mr.  Justice  Lazansky  at  Special  TenxL 


(110  Misc.  Bep.  376) 

In  re  BOUTINGER. 

In  re  BROOK  SCHOOL  ROAI>, 

(Supreme  CJourt,  Special  Term,  Kings  County.    February,  1920.) 

1.  Municipal  cobpobations  <g»657(5) — Map  not  designating  stbeet  as  peb- 

MANENT  HBU>  TO  HAVE  DISCONTINUED  SUCH  STBEET.  « 

Under  Laws  1895,  c.  1006,  $  2,  providing  that  the  map  shall  designate  the 
streets  which  authorities  may  determine  to  lay  out,  omitting  all  former 
streets  they  may  determine  to  discontinue,  a  map  filed  by  city  authorities 
showing  plan  of  permanent  streets  for  section  of  Queens  county,  and 
designating  a  particular  road  practically  covering  same  ground  as  a  per- 
manent street  by  lines  of  dashes,  instead  of  straight  lines,  as  other  streets 
were  shown,  with  note  that  parts  of  existing  streets  shown  by  dashes  were 
to  be  ultimately  discontinued,  did  not  designate  such  road  as  a  permanent 
street,  so  that  it  was  discontinued. 

2.  Mandamus  ^=s>95 — WiUu  lie  to  compel  pboceedings  to  ascertain  dam- 

ages FBOlt  closing  OV  STBEET. 

Applicant  was  entitled  to  a  peremptoiy  writ  of  mandamus  to  compel 
law  oflScer  of  the  city  of  New  York  to  Institute  proceedings  to  ascertain 
his  damages  caused  by  the  closing  of  a  street  by  virtue  of  the  filing  of  a 
map  under  Laws  1895,  c.  1006,  §  2. 

Application  by  one  Boutinger  for  peremptory  mandamus  to  compel 
the  law  officer  of  the  City  of  New  York  to  proceed  to  ascertain  rdator's 
damages  from  alleged  closing  of  a  road  by  virtue  of  the  filing  of  a  map 
by  the  city  authorities.     Motion  granted. 

Egan  &  O'Reilly,  of  New  York  City  (James  Regan  Pitz  Gerald,  of 
New  York  City,  of  counsel),  for  plaintiff. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (Joseph  Mat- 
thews and  Nathaniel  L.  Goldstein,  of  Brooklyn,  of  counsel),  for  city  of 
New  York. 

LAZANSKY,  J.  Application  for  a  peremptory  writ  of  mandamus 
to  compel  the  law  officer  of  the  city  to  institute  proceedings  to  ascertain 

^=»For  other  ciiaeB  aee  flame  topic  ft  KEY-NUMBBH  in  all  Key-Numbered  Digests  ft  Indexes 
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relator's  damages  by  reason  of  the  alleged  dosing  of  Brook  Schools 
Astoria  road  by  virtue  of  the  filing  of  a  map  by  the  city  authorities 
pursuant  to  law.  The  map  shows  a  plan  of  permanent  streets  for  a  cer- 
tain section  of  Queens  county.  The  road  in  question  is  shown  by  lines 
of  dashes,  mstead  of  a  straight  line,  as  the  other  streets  are  shown,  and 
the  map  contains  a  note  as  follows : 

"Portions  of  existing  street  shown  thus  sxsssssa  included  within  the 
blocks  hereby  established  are  ultimately  to  be  discontinued." 

The  road  begins  at  Newtown  avenue,  almost  at  the  intersection  of 
Newtown  avenue  with  Broad  street,  the  latter  being  one  of  the  perma- 
nent streets  shown  on  the  map,  and  then  proceeds  irregularly,  but  in  a 
general  direction  almost  parallel  to  Broad  street,  up  to  Maspeth  avenue^ 
which  it  intersects  at  a  distance  of  a  little  more  than  300  feet  from  the 
said  Broad  street.  It  thus  appears  that  the  road  in  question  covers 
practically  the  same  ground  as  Broad  street,  a  permanent  street  on  the 
map. 

[1,2]  Section  2,  chapter  1006,  Laws  of  1895,  in  so  far  as  apfdicable 
on  the  question  raised  here,  provides  that  there  shall  be  designated  on 
the  map  the  streets,  avenues  and  roads  which  the  authorities  may  deter- 
mine to  lay  out,  omitting  therefrom  all  such  former  streets,  avenues, 
and  roads  they  may  determine  to  discontinue  or  close.  Upon  and  after 
the  filing  of  the  map,  the  streets,  avenues,  and  roads  shown  shall  be 
•  the  only  lawful  streets,  and  all  other  former  streets,  avenues,  and  roads 
not  shown  thereon  shall  cease  to  be  streets,  avenues,  or  roads.  Is  Brook 
School-Astoria  road  closed  by  virtue  of  this  map?  The  map  and  the 
statute  must  determine  this. 

From  the  physical  facts  shown,  the  inconsistency  of  the  continuance 
of  the  road  with  the  maintenance  of  Broad  street,  and  from  the  lan- 
guage in  the  note,  it  clearly  appears  that  the  authorities  determined  not 
to  continue  the  road  as  a  permanent  road.  It  appears  on  the  map,  not 
as  a  part  of  a  permanent  plan,  but  as  a  road  to  be  continued  until  some 
future  day.  So  there  is  a  determination  not  to  make  the  road  perma- 
nent and  at  the  same  time  a  determination  not  to  close  it,  although  the 
law  provides  for  a  determination  to  designate  permanent  streets  and  to 
omit  those  determined  to  be  discontinued.  Merely  because  the  road 
is  shown  on  the  map  does  not  make  it  a  permanent  road,  for  the  condi- 
tions and  the  note  show  otherwise.  In  Matter  of  Morris  Ave.,  56  App. 
Div.  122,  67  N.  Y.  Supp.  603,  in  construing  this  act,  the  court,  at  page 
125  of  56  App.  Div.  (67  N.  Y.  Supp.  669),  say: 

"It  would  seem  to  have  been  the  clear  intention  of  the  Legislature  to  pro- 
vide that  when  the  permanent  plan  of  a  city  is  finally  adopted  by  the  munici- 
pal authorities,  all  streets  or  roads  not  shown  upon  the  plan  as  permanent 
streets  or  avenues  should  be  discontinued  as  public  streets.  •  ♦  ♦  The 
plain  intention  of  the  Legislature  by  this  enactment  was,  we  think,  to  allow 
a  permanent  plan  to  be  made  upon  which  should  be  Indicated  the  permanent 
streets  or  avenues  of  the  city.  This  the  plan  did,  and  it  was  those  streets  not 
thus  designated  on  the  map  as  the  permanent  city  avenues  and  streets  that 
were  to  %e  discontinued  as  such  streets." 

Throwing  the  light  of  this  construction  on  the  confusion  created  by 
the  filed  map,  it  at  once  appears  that,  since  this  road  is  not  designated 
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as  a  permanent  street,  U  has  been  discontinued.    Whatever  may  have 
been  the  purpose  of  the  city  authorities  in  attempting  to  reserve  this 
street  from  being  closed  by  means  not  authorized  by  statute,  it  has 
failed. 
Motion  granted;  no  costs. 


(191  App.  Div.  209) 

FISCHEK  V.  MAHLAND, 

(Supreme  Court,  Appellate  Division,  Second  Department    March  26, 1920.) 

1.  GuABANTT  ^=»4 — Agreement  to  pay  advances  to  third  pebson  held  obiqi- 

NAL  OBUOATION  AND  NOT  *'aUABANTY." 

A  contract  whereby,  In  consideration  of  certain  advances  made  to  a 
third  person,  the  signers  covenanted  and  agreed  *'that  all  such  advances, 
would  be  duly  repaid  at  maturity  of  the  indebtedness,  and  to  that  end 
we  do  hereby  jointly  and  severally  assume  a  Joint  and  several  liability 
with  said  company  for  the  repayment  of  any  aud  all  such  advances,"  etc., 
such  assumption  of  liability  to  remain  in  force  until  terminated  by  notice 
in  writing,  constituted  an  original  and  direct  obligation,  and  not  a  guaranty 
agreement,  which  must  be  collateral  and  subsidiary  to  another's  obligation. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Sec<ma.Serie8»  Quaranty.] 

2.  PbINCIPAL   and    SUBETY    ^==>16 — SuBETYSITIP    AGBEEMEWT   NOT    rWCONfllSTENT 

WITH  DIBECT  AOBEEMENT. 

Although  one  agreeing  to  answer  for  the  debt  of  another  may  take  on 
himself  the  place  of  a  co-obligor,  he  may  nevertheless  be  a  surety. 

3.  Pbincipal  and  sitbety  ^=s>S9 — Substitution  or  new  agbeement  consti- 

tutes DEFENSE. 

In  an  action  on  a  suretyship  agreement,  an  answer  that  such  agreement 
had  been  superseded  by  a  new  and  different  arrangement,  which  canceled 
the  original  agreement,  field  not  insufficient  in  law  on  its  face. 
4  Principal  and  surety  ^=>104(1) — ^Extension  of  time  by  gbeditob  without 
Noncs  constitutes  defense. 

In  an  action  on  a  suretyship  agreement,  an  answer  that  the  creditor 
had  extended  the  debtor's  time  for  a  consideration,  without  notice  to  or 
knowledge  of  the  surety,  was  not  insufficient  In  law  on  its  faca 

5.   PBINCIPAL  and  BUBETY  ^S>123(3) — ANSWEB  AUiEOINO  FAILUBS  OF  cbeditob 
TO  notify  flUBETY.  OF  EXTENSIONS  OB  PAYMENTS  NOT  INSUFFICIENT  IN  LAW. 

In  an  action  on  a  suretyship  agreement,  an  answer  alleging  failure  of 
the  creditor  to  give  notice  of  the  extension  of  time  given  for  a  considera- 
tion, and  omission  of  notice  of  nonpayment  of  sums  as  they  became  due, 
was  not  insufficient  in  law  on  its  face. 

ft.   PBINCIPAL  and   SUBBTY  ^=>51 — AnSWEB  alleging  TEBMINATION   of  AGREE- 
MENT NOT  INSUFFICIENT  IN  LAW. 

In  an  action  on  a  suretyship  agreement,  an  answer  alleging  that  defend- 
ant had  notified  plaintiff's  assignors  of  termination  of  the  guaranty  was 
not  insufficient  in  law  on  its  face. 

7.  PBINCIPAL  AND  SUBETY  ^=>125 — INDULGENCE  AND  LACHES  HELD  NOT  TO  BE- 
LEASE  SUBETY. 

In  an  action  on  a  suretyship  agreement,  an  answer  by  defendant,  charg- 
ing the  creditor  merely  with  indulgence,  and  laches  in  fallhig  to  collect 
claims  when  due,  and  enforcing  collection,  Is'insufficient 

&   PBINCIPAL    AND    SUBETY    <e=S>150— -DEFENSE    OF    BEPAYMENT    HELD    INSUFFI& 
.CIENTLY  ALLEGED. 

In  an  action  on  a  suretyship  agreement,  a  defense  of  repayment  Is  In- 
sufficient, where  it  does  not  show  that  the  moneys  so  repaid  were  those 
sued  for. 
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Appeal  from  Special  Term,  Kings  County. 
.  Action  by  Rudolph  Fischer  against  George  H.  Mahland.    From  an 
order  overruling  plaintiff's  demurrers  to  defendant's  answer,  plaintiff 
appeals.    Affirmed  as  to  certain  demurrers,  and  reversed  as  to  certain 
other  demurrers,  with  leave  to  amend. 

Plaintiff  appeals  from  an  order  of  the  Special  Term,  entered  In  the  office  of 
the  clerk  of  Kings  county  on  November  22,  J919,  which  overruled  plaintiff's  de- 
murrers to  six  separate  defenses,  one  being  also  a  oounterclaim.  The  com- 
plaint was  for  $8,265.65.  It  set  out  that  plaintiff's  assignors,  the  firm  ot 
Knauth,  Nachod  &  Kuhne,  had  advanced  $25,000  (against  which  the  Inter- 
boro  Brewing  Ck)mpany  had  repaid  $16,734.35)  in  reliance  upon  the  defendant's 
agreement  of  April  16,  1916,  as  follows: 

"Please  make  advances  from  time  to  time  to  and  for  the  account  of  the 
Interboro  Brewing  CJo.,  Incorporated  Company,  of  No.  960  B*ranklln  avenue, 
'borough  of  Brooklyn,  N.  Y.,  either  with  or  without  security.  In  consideration 
of  such  advances,  we,  the  undersigned,  do  hereby  covenant  and  agree  that  aa 
such  advances  will  be  duly  repaid  at  the  maturity  of  the  Indebtedness ;  and 
to  that  end  we  do  hereby  Jointly  and  severally  assume  a  Joint  and  several 
liability  with  said  company  for  the  repayment  of  any  and  all  advances  made 
by  you  to  or  for  the  account  of  said  company,  together  with  all  interest  and 
commissions  and  other  charges  due  or  to  become  due  to  you  from  said  com- 
pany on  account  of  such  advances  or  on  account  of  any  security  that  you  may 
accept  for  the  repayment  thereof.  This  assumption  of  liability  shall  remain 
in  force  untU  termii^ted  by  notice  in  writing." 

The  answer,  after  denials,  raised  several  defenses,  which  may  be  sum- 
marized as  follows: 

(1)  That  the  paper  guaranteeing  payment  of  moneys  loaned  by  plaint!  fTs 
assignor,  sued  on,  had  been  superseded  by  a  new  and  different  arrangement, 
that  canceled  the  original  agreement  (2)  That  plaintiff's  assignor  extended 
the  debtor's  time  for  a  consideration,  without  notice  to  or  knowledge  of  this 
defendant.  (3)  Failure  to  give  notice  of  such  extension,  given  for  a  consid- 
eration, also  omission  of  notice  of  nonpayment  of  the  sums  as  they  became  due, 
with  a  counterclaim  for  $8,265.65.  (4)  Omission  to  collect  claims  when  due, 
and  laches  In  enforcing  collection,  (5)  Repayment  by  the  Interboro  Comx>any 
-of  all  moneys  that  defendant  guaranteed,  without,  however,  specifying  whether 
they  are  the  same  sums  as  are  sued  for.  (6)  On  April  16,  1915,  before  in- 
crease of  loans,  that  defendant  notified  plaintiff's  assignor  that  he  terminated 
his  guaranty. 

Plaintiff  demurred  to  all  the  above  for  insufficiency ;  also,  in  respect  to  the 
third,  in  that  it  did  not  state  facts  to  constitute  a  counterclaim.  These  de- 
murrers were  overruled. 

Argriied  before  MILLS,  RICH,  PUTNAM,  BLACKMAR,  and 
JAYCOX,  JJ. 

Eugene  Cohn,  of  New  York  City,  for  appellant. 

William  Pinkney  Hamilton,  Jr.,  of  New  York  City,  for  respondent. 

PUTNAM,  J.  [1,  2]  This  demurrer  calls  on  us  to  pass  on  the  legal 
•effect  of  the  paper  in  suit.  Its  terms,  especially  the  signer's  joint  and 
several  liability  in  conjunction  with  the  brewing  company,  so  plainly 
assumed,  make  the  obligation  original  and  direct  as  of  a  party  to  the 
primary  undertaking.  Hence  it  is  not  strictly  a  guaranty — ^which  must 
be  collateral,  secondary,  and  subsidiary  to  another's  obligation.  But 
though  defendant  took  on  himself  the  place  of  a  co-obligor,  still  he 
may  be  a  surety.  The  foundation  of  this  liability  is  advances  to  and 
for  account  of  the  brewing  company,  which,  as  beneficiary  of  such  a 
mercantile  agreement,  is  the  principal  debtor.    As  on  the  face  of  the 
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paper  defendant  is  securing  advances  to  be  made  to  another,  we  can- 
not at  this  stage  of  the  cause  overrule  defenses  available  to  one  thus 
known  to,  and  accepted  by,  plaintiff's  assignor,  as  a  surety. 

[3-1]  Hence  the  defenses  numbered  first,  second,  third,  and  sixth 
are  not  insufficient  in  law  on  the  face  thereof.  The  fourth,  however, 
charging  the  creditor  merely  with  indulgence  and  laches,  is  bad.  Wil- 
son V,  Whitmore,  92  Hun,  466,  36  N.  Y.  Supp,  550;  Wilson  v.  Web- 
ber, 157  N.  Y.  693,  51  N.  E.  1094.  Because  the  fifth,  raising  a  de- 
fense of  repayment,  does  not  show  that  all  moneys,  the  repayment  of 
which  this  defendant  guaranteed,  are  thoscf  sued  for,  it  must  also  be 
held  insufficient 

Hence  the  order  appealed  from  should  be  affirmed  as  to  the  demur- 
rer to  the  defenses  numbered  1,  2,  3,  and  6,  but  reversed,  and  demur- 
rer sustained,  as  to  the  fourth  and  fifth  defenses,  with  leave  within 
20  days  to  amend  the  answer.  As  so  modified,  the  order  should  be  af- 
firmed, but  without  costs  of  this  appeal  to  either  party.    All  concur. 


POTORIK  V.  STATE. 
(Court  of  Claims  of  New  York.    March  8,  1920.) 

1.  NEOLIOENCE  «=»eO— PiaOXIMATE  0AU8B  DEFINED. 

A  wrongdoer  Is  not  liable  for  a  remote  cause,  and  fa  oaly  liable  when 
the  Injury  resulting  follows  in  direct  sequence,  without  the  mtervention  of 
a  voluntary  Independent  cause. 

2.  Negliosncs  ^S9l^ (11)— Evidence  oqnnectino  disease  with  ^njubt  es- 

sential. 

Where  a  claim  Is  made  that  the  disease  which  a  person  contracts  after 
an  Injury  is  the  result  of  negligence,  the  facts  establishing  such  claim 
cannot  be  left  to  conjecture,  guess,  or  speculation ;  but  there  must  be  some 
evidence  connecting  the  disease  with  the  injury. 

3.  Death  ^=976 — ^Evidence  held  insttfetoibnt  to  show  vz^ood  caused  fatal 

DISEASE. 

Evidence  held  insuflQcient  to  Justify  finding  that  a  child  contracted  bron- 
chitis, terminating  in  fatal  lobar  pneumonia,  by  reason  of  any  condition 
of  parents'  premisses,  flooded  through  the  negligence  of  the  state  in  con* 
structing  and  maintaining  a  canal. 

Claim  by  Mary  Potorik,  as  administratrix  of  Florence  Potorik,  de- 
ceased, against  the  State  of  New  York.    Claim  dismissed. 

Ralph  J.  and  Alvin  Ury,  of  Schenectady,  for  claimant. 
Charles  D.  Newton,  Atty.  Gen.,  and  Glenn  Frank,  Deputy  Atty.  Gen., 
for  the  State. 

MORSCHAUSER,  J.  The  above-named  claimant  filed  a  claim  and 
a  notice  of  intention,  the  claim  being  filed  June  11,  1919,  and  the  notice 
of  intention  August  20,  1918,  alleging  that  through  the  negligence  of 
the  state,  caused  by  the  overflow  of  the  Mohawk  river  and  its  tribu- 
taries, which  occurred  on  February  20  and  21,  1918,  the  premises 
wherein  the  parents  of  the  said  Florence  Potorik  resided,  No.  18 
North  street,  m  the  city  and  county  of  Schenectady,  was  flooded,  an4 
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that  by  reason  thereof  an  infant,  the  claimant's  intestate,  being  a  little 
girl  of  about  five  months  of  age,  became  sick  and  died,  alleging  the 
cause  of  death  to  be  lobar  pneumonia.  The  evidence  produced  upon 
the  trial  established  the  fact  that  the  flood  occurred  through  the  negli- 
gence of  the  state  arising  out  of  the  construction  and  maintenance  of 
the  Barge  Canal,  that  the  cellar  of  the  dwelling  of  the  parents  of  the 
deceased  was  flooded  and  the  first  floor  was  covered  with  water  about 
10  inches  above  the  floor,  that  the  water  receded  from  the  first  floor  of 
the  dwelling  shortly  after  it  occurred,  and  that  the  parents  of  the 
claimant's  intestate  and  the  intestate  moved  from  the  first  floor  to 
the  second  floor  of  the  dwelling.  The  claimant's  intestate  was  a  little 
girl  about  5  months  of  age.  About  2  weeks  after  the  flood  in  March, 
1918,  the  child  became  ill,  and  a  physician  was  called,  who  found  her 
suffering  from  bronchitis.  Later,  about  April,  a  physician  was  called 
again,  and  the  child  was  then  found  to  be  suffering  from  pneumonia. 
The  child  died,  afflicted  with  lobar  pneumonia,  April  5,  1918.  The 
(ilaimant  now  makes  a  claim  alleging  that  the  death  of  the  child  was 
caused  by  the  flood,  and  filed  a  claim  for  $5,000  damages  against  the 
state. 

[1]  While  it  is  a  well-settled  rule  of  law  that  a  wrongdoer  is  re- 
sponsible for  the  natural  and  proximate  consequence  of  his  misconduct 
and  also  such  as  might  reasonably  be  supposed  to  have  been  appre- 
hended-, a  wrongdoer  is  not  liable  for  a  remote  cause,  and  he  is  only 
liable  when  the  injury  resulting  follows  in  direct  sequence,  withoiit  the 
intervention  of  a  voluntary  independent  cause. 

In  the  matter  of  Hoey  v.  Metropolitan  Street  Railway  Co.,  70  App. 
Div.  60,  74  N.  Y.  Supp.  1113,  it  was  held  that  where  the  plaintiff's 
intestate  was  injured  by  the  negligence  of  the  defendant,  and  he  there- 
after developed  a  progressive  muscular  atrophy,  but  that  the  immedi- 
ate cause  of  death  was  acute  pulmonary  tuberculosis,  a  germ  disease, 
in  no  way  connected  with  the  accident,  nor  shown  to  have  resulted  from 
the  progressive  muscular  atrophy,  a  finding  that  the  acute  pulmonary 
tuberculosis  resulted  in  connection  will  not  be  sustained,  upon  the 
theory,  unsupported  by  any  evidence,  that  the  intes^te  was  so  weaken- 
ed by  his  injuries  that  the  progressive  muscular  atrophy  resulting 
therefrom  made  him  susceptible  to  tuberculosis,  and  that  by  reason 
thereof  he  contracted  the  latter  disease. 

In  the  matter  of  Sallie  v.  New  York  City  Railway  Co.,  110  App. 
Div.  665,  97  N.  Y.  Supp.  491,  it  was  held  that  where  the  plaintiff's 
intestate,  who  was  in  previous  good  health,  was  injured  by  the  sudden 
starting  of  a  car,  was  rendered  unconscious  by  the  fall,  had  a  rib 
fractured,  and  received  other  injuries  from  which  he  grew  weaker 
daily,  until  at  the  end  of  the  second  week  pleurisy  set  in,  followed 
by  tuberculosis,  from  which  the  intestate  died  within  9  weeks  from 
the  injury,  and  there  is  expert  testimony  that  these  ailments  followed 
as  a  natural  consequence  of  the  injury,  it  was  for  the  jury  to  say 
whether  the  death  resulted  from  the  injury,  and  it  was  furtiier  held 
that,  though  a  germ  causing  a  disease  like  tuberculosis  must  enter 
through  the  mouth,  that  fact  will  not  bar  a  recovery,  if  such  germ 
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would  not  have  developed,  but  for  a  weakened  condition  resulting  from 
an  injury  caused  by  the  wrongful  act  of  the  defendant. 

Similar  decisions,  holding  .substantially  that  where  an  injury  is 
received  through  the  negligence  of  another,  and  the  injury  so  debili- 
tated the  injured  person  tlmt  he  became  afflicted  with  a  germ  disease, 
the  defendant  would  be  liable :  Hurley  v.  New  York  &  Brooklyn  Brew- 
ing Co.,  13  App.  Div.  167,  43  N.  Y.  Supp.  259;  Purcell  v.  Lauer,  14 
App.  Div.  33,  43  N.  Y.  Slipp.  988;  Wood  v.  New  York  Central  & 
H.  R.  R.  R.  Co.,  83  App.  Div.  604,  82  N,  Y.  Supp.  160;  affirmed 
179  N.  Y.  557,  71  N.  E.  1142. 

[2]  In  all  of  these  cases  the  person  injured  was  injured  by  a  blow 
or  direct  injury  to  the  person,  and  evidence  was  given  to  show  that  the 
result  of  such  injury  so  weakened  such  person  that  a  germ  disease 
developed  as  a  natural  sequence  of  the  injury.  Where  a  claim  is 
made  that  the  disease  which  a  person  contracts  after  an  injury  is  the 
result  of  negligence,  the  facts  establishing  such  a  claim  cannot  be  left 
to  conjecture,  guess,  or  speculation.  There  must  be  some  evidence 
connecting  the  disease  with  the  injury. 

[3]  In  the  case  on  trial  there  was  no  evidence  which  would  justify 
the  finding  that  the  infant  contracted  bronchitis  by  reason  of  any  con- 
dition of  the  premises  flooded  by  the  state.  There  was  some  evi- 
dence showing  that  the  bronchitis  so  debilitated  the  child  that  in  its 
weakened  condition  it  contracted  pneumonia  from  a  pneumonia  germ ; 
but  there  is  no  evidence  in  the  case  which  would  justify  the  court  in 
finding  that  the  pneumonia  which  the  child  contracted  was  the  direct 
result  of  the  flooding  of  its  parents'  premises.  The  evidence  falls  far 
short  of  connecting  the  illness  of  the  child,  having  bronchitis,  with  the 
flooding  upon  the  prenjises  of  its  parents.  There  are  many  conditions, 
especially  in  this  climate,  in  the  months  of  January,  February,  and 
March,  tfiat  may  produce  and  do  produce  bronchial  trouble,  pneumonia, 
and  other  similar  diseases,  and  they  are  found  amongst  various  classes 
of  people  and  under  various  conditions,  and  we  cannot  say  from  the 
evidence  that  the  flooding  of  this  dwelling  was  the  cause  of  the  child's 
illness,  and  there  is  no  direct  evidence  to  justify  such  a  finding,  and 
no  evidence  from  which  an  inference  can  reasonably  be  drawn  to 
establish  the  fact  that  the  bronchitis  from  which  the  child  was  suffer- 
ing was  in  any  way  attributable  to  the  flood. 

The  case  at  bar  is  somewhat  similar  in  principle  to  the  case  recently 
decided  by  the  Court  of  Appeals  in  the  matter  of  Eldridge  v.  Endicott, 
Johnson  &  Co.,  228  N.  Y.  21,  126  N,  E.  254. 

The  daira  should  therefore  be  dismissed. 

ACKERSON,  J.,  concurs. 
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COGNBTTA  v.  STATE, 

(Court  of  Claims  of  New  Yoirk.    March  23, 1920.) 

States  «=»170— Amendment  of  claim  against,  befused  in  coubt'b  discbe- 

TION. 

Amendment  of  claim  against  state,  to  Increase  alleged  value  of  tobacco 
destroyed,'  asked  at  trial,  three  years  after  notice  of  Intention  to  file 
claim,  required  by  Code  Civ.  Proc.  S  264,  before  amendment  by  Laws 
1919,  c.  157,  to  be  given  within  six  months  after  the  claim  accrued,  and 
to  state  in  detail  its  nature,  refused  in  court's  discretion. 

Claim  of  Giacomo  Cognetta  against  the  State  of  New  York.  Amend- 
ment of  claim  refused,  and  claim  allowed  in  sum  of  $410.50. 

Leary  &  FuUerton,  of  Saratoga  Springs,  for  claimant. 
Charles  D.  Newton,  Atty.  Gen.  (Glenn  A.  Frank,  Deputy  Atty.  Gen.), 
for  the  State. 

MORSCHAUSER,  J.  The  above-named  claimant  filed  a  claim 
against  the  state  for  damages  caused  by  the  overflow  of  the  Mohawk 
river  and  its  tributaries,  alleging  that  the  damage  was  occasioned  be- 
tween March  30  and  April  10,  1916,  and  that  by  reason  of  the  overflow 
the  claimant's  cellar  was  flooded,  which  premises  of  the  claimant  were 
located  on  Westinghouse  avenue  (now  Weaver  street),  in  the  Fifth 
ward  of  the  city  of  Schenectady ;  that  at  the  time  of  the  flood  the  claim- 
ant had  in  his  cellar  leaf  tobacco,  pickled  peppers,  powdered  citrate  of 
magnesia,  cider  vinegar,  and  wine  vinegar,  which  he  alleges  were  de- 
stroyed, and  filed  a  claim  for  $410.50.  The  claim  for  the  leaf  tobacco 
was  for  2,100  pounds,  and  the  damages  stated  at  $357.  On  the  trial 
the  claimant  proved  that  this  quantity  of  tobacco  was  of  much  greater 
value,  and  asked  leave  by  an  amendment  to  materially  increase  the 
amount  of  the  claim.  The  matter  being  discretionary,  the  court  declines 
to  allow  such  amendment. 

Prior  to  1919,  section  264,  Code  Civ.  Proc,  which  gave  the  Court 
of  Claims  jurisdiction  to  hear  and  determine  claims  against  the  state, 
provided  for  the  filing  of  a  written  notice  of  intention  to  file  a  claim 
against  the  state,  stating  the  time  when  and  the  place  where  such  claim 
arose,  and  in  detail  the  nature  of  the  same,  but  omitted  to  require  the 
claimant  to  state  the  items  of  damage  alleged  or  claimed  to  have  been 
sustained.  By  chapter  157  of  the  Laws  of  1919,  this  section  was  amend- 
ed by  adding  that  in  such  notice  of  intention  the  claimant  should  also 
state  the  items  of  damage  alleged  or  claimed  to  have  been  sustained. 

The  notice  of  intention  in  this  claim  was  filed  on  January  19,  1917, 
and  the  trial  took  place  on  March  3,  1920.  The  intent  of  the  law  requir- 
ing the  filing  of  a  notice  of  intention  to  file  a  claim  with  the  Attorney 
Genral  within  six  months  after  the  claim  accrues  is  to  give  the  Attor- 
ney General  an  opportunity  to  investigate  the  claim  and  ascertain  the 
facts  connected  therewith,  as  alleged  in  the  claim.  It  seems  to  me  that, 
under  the  circumstances,  the  amendment  asked  for  by  the  claimant 
should  not  be  allowed. 
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The  claimant  established  the  fact  that  through  the  negligence  of  the 
state  the  dwnages  occurred,  and  the  state  having  by  legislative  enact- 
ment assumed  liability  for  the  flooding  of  the  Barge  Canal,  and  the 
claimant  having  established  the  damages  to  the  amount  of  his  claim, 
the  claim  should  be  allowed  in  the  sum  of  $410.50. 

ACKERSON,  P.  J.,  concurs,  on  the  ground  that  the  denial  of  the 
amendment  was  a  proper  exercise  of  the  court's  discretionary  power. 


(Ill  Misc.  Rep.  297) 

W.  B.  ARMSTRONG  CO.  v,  STATE. 

(Gourt  of  Claims  of  New  York.    March  IQ,  1920.) 

L  GtrSTOMS  AND  T7SAOE8  ^=»17 — CUSTOM  CANNOT  CHANGE  CONTBAOT  TBBU8. 

Where  a  contract  expressly  required  the  use  of  extra  heavy  pipe,  evi- 
dence of  a  cnstcMn  of  the  trade  that  those  words  in  the  contract  did  not 
mean  anything  is  incompetent,  since  such  custom  is  inconsistent  with  the 
expressed  terms. 
2.  States  4S=»].(H — ^Provision  aixowing  abghitbgt  to  constbue  contbact 

BINDING. 

Provision  in  a  contract  for  state  improvements  that  the  architect's  de- 
cision, construing  a  disputed  term  of  the  contract,  shall  be  final,  is  valid, 
and  bia  decision  is  binding  on  the  iwrties,  in  the  absence  of  fraud  or  bad 

faith. 

Claim  by  the  W.  B.  Armstrong  Company  against  the  State  of  New 
York.    Claim  dismissed. 

See,  also,  186  App.  Div.  197,  173  N.  Y.  Supp.  786.      . 

George  Lawyer,  of  Albany,  for  claimant. 

Charles  D.  Newton,  Atty.  Gen.,  and  James  Gibson,  Deputy  Atty. 
Gen.,  for  the  State. 

MORSCHAUSER,  J.  The  above-named,  claimant  entered  into  a 
contract  with  the  state  of  New  York,  made  on  or  about  the  19th  day  of 
May,  .1914,  ior  the  installation  of  heating  and  domestic  water  supplj 
mains  at  the  State  Reformatory  for  Women  at  Bedford  Hills,  N.  Y, 
The  agreement  provided  that  the  contractor  was  to  install  certain  pipe 
and  piping  holding  water  in  connection  with  the  forced  hot-water  heat- 
ing and  domestic  hot-water  systems,  which  the  claimant  was  to  install. 
The  contract  provided: 

"Section  88.— Fittings,  etc. 

''(1675)  Oefierolw— ^The  contractor  shall  furnish  and  install  all  pipe,  fittings, 
valvee,  etc,  to  properly  complete  the  work  as  shown  by  the  plans  or  specified. 

"(1676)  Iron  Pipe. — ^All  pipe,  except  as  otherwise  specified,  shall  be  new^ 
genuine  wrought  iron  or  mild  steel  pipe  of  best  quality,  standard  full  weight, 
and  of  standard  size  and  length,  with  threads  cut  clean  and  true.  *  •  * 
Standard  weii^t  butt-welded  pipe  shall  have  been  tested  by  the  manufactur- 
ers at  300  pounds  per  square  inch  hydrostatic  pressure,  lap-welded  pipe  at 
tXiO  pounds  per  square  Inch  hydrostatic  pressure;  and  extra  heavy  pipe  at 
twice  the  above  pressure. 
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"(1077)  B9tt^  Eeavy  Pipe.— All  extra  heavy  pipe  shall  be  of  lull  weight  and 
thickness  suited  for  working  pressure  of  250  pounds  per  square  inch/* 

The  contract  further  provided: 

Amendments^ 
"The  standard  specifications  Included  in  these  specifications  are  subject  to 
the  following  amendments.    ♦    ♦    ♦ " 

Section  88.— Fittings,  etc. 

•'(1676)  Iron  Pipe.— The  following  shall  be  extra  heavy:  All  pipe  holding 
water  in  connection  with  the  forced  hot-water  heating  and  domestic  hot-water 
systems. 

"All  steam  and  return  pipes  from  the  power  house  to  the  various  buildings 
to  which  the  service  connections  are  run,  including  also  the  pipes  in  and  be- 
tween the  various  buildings  so  served." 

The  contract  further  provided: 

"Should  any  dispute  arise  respecting  the  true  construction  or  meaning  of  the 
drawings  or  specifications,  or  should  any  portion  of  same  be  obscure  or  capa- 
ble of  more  than  one  construction,  the  same  shall  be  decided  by  the  architect, 
and  his  decision  shall  be  final." 

The  contractor  entered  upon  the  performance  of  his  contract,  and 
installed  pipe  having  the  pressure  resistance  required  by  the  contract, 
but  not  being  extra  heavy  pipe  as  required  by  the  specifications.  The 
contractor,  after  beginning  the  work  and  partially  installing  the  pipe, 
which  did  not  comply  with  the  specifications,  was  notified  by  the  state 
architect  that  the  pipe  that  he  was  installing  did  not  conform  to  the 
specifications,  and  required  him  to  install  extra  heavy  pipe,  and  the 
state  architect  wrote  die  contractor  a  letter  in  which  he  stated : 

"Under  the  above  paragraphs  there  are  two  specific  qualifications  for  extra 
heavy  pipe :  First,  that  pipe  shall  be  full  weight  and  thickness  for  extra  heavy 
pipe;  second,  said  pipe  shall  be  of  such  material  and  manufacture  as  to  be 
suited  for  a  working  pressure  of  250  pounds  per  square  inch.  Therefore  stand- 
ard weight  pipe  for  meeting  the  pressure  requirements  for  extra  heavy  pipe 
does  not  fulfill  the  specification,  not  being  full  weight  and  thickness  for  extra 
heavy  pipe. 

"Therefore,  pipe  to  meet  this  specification  must  have  weight  and  dimen- 
sions equal  to  extra  strong  or  heavy  pipe,  as  noted  on  page  25,  Book  of 
Standards,  National  Tube  Company,  Pittsburgh,  Pa.,  Edition  of  1913.  Refer- 
ence Is  made  to  this  particular  book  of  standards,  as  I  understand  that  you  are 
purchasing  pipe  from  this  company.  However,  similar  dimensions  are  given 
in  other  trade  catalogues,  and  al|K>  in  the  Mechanical  Engineers'  Handbooks, 
being  a  recognized  standard. 

"Therefore,  will  you  kindly  remove  pipe  not  meeting  the  specifications 
from  the  job  at  your  earliest  convenience,  and,  so  that  there  may  be  no  mis- 
understanding on  pipe  to  be  furnished,  will  you  obtain  from  the  manufacturer 
a  written  guaranty  that  the  pipe  to  be  furnished  under  these  paragraphs  is 
extra  heavy  pipe,  full  weight  and  thickness,  and  is  suitable  for  a  working 
pressure  of  250  pounds  per  square  inch,  and  meets  the  above-mentioned  di- 
mensions and  weights? 

"Very  truly  yours,  [Signed]    L.  B.  PUcher,  State  Architect" 

The  contractor  thereupon  removed  the  pipe  that  he  had  already  in- 
stalled and  installed  the  pipe  required  of  him  to  do  so  by  the  letter  and 
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decision  of  the  state  architect,  and  upon  the  completion  of  his  work 
.filed  a  claim  against  the  state  for  the  installation  of  the  extra  heavy 
pipe,  claiming  that  the  installation  of  this  pipe  was  not  required  by  the 
terms  of  the  contract  and  specifications ;  the  "state  claiming  that  the 
pipe  as  installed  under  the  direction  of  the  state  architect  was  within 
the  terms  of  the  contract  and  specifications,  and  that  the  piping  so  in- 
stalled by  the  claimant  was  the  piping  he  was  obliged  to  install  under 
his  contract  with  the  state. 

The  case  was  tried  in  the.  Court  of  Claims,  which  awarded  the  claim- 
ant the  amount  demanded  in  his  claim  and  directed  judgfmcnt  to  be 
entered  accordingly.  From  this  judgment  the  state  appealed,  and  -upon 
the  appeal  the  judgment  was  reversed  on  the  law  and  facts  and  a  new 
trial  granted.  Armstrong  Co.  v.  State  of  New  York,  186  App.  Div.  197, 
173  N.  Y.  Supp.  786.  Thereupon  the  case  was  again  tried  in  the  Court 
of  Claims,  and  upon  the  new  trial  the  parties  offered  the  record  of  the 
former  trial  in  evidence  and  the  claimant  offered  evidence  as  to  the 
meaning  of  "extra  heavy  pipe"  in  the  trade.  This  testimony  was  ob- 
jected to  by  the  state,  and  the  decision  of  the  court  was  reserved  until 
the  close  of  the  case,  and  the  court  now  overrules  the  objection  on  the 
part  of  the  state. 

The  contract  expressly  provides  that  all  pipe  holding  water  in  con- 
nection with  the  forced  hot-water  heating  and  domestic  hot-water 
systems  shall  be  extra  heavy  pipe,  and  shall  be  the  standard  weight 
butt-welded  pipe,  and  shall  have  been  tested  by  the  manufacturers  at 
300  pounds  per  square  inch  hydrostatic  pressure,  lap-welded  pipe  at 
500  pounds  per  square  inch  hydrostatic  pressure,  and  extra  heavy  pipe 
at  twice  the  above  pressures,  and  all  extra  heavy  pipe  shall  be  of  full 
weight  and  thickness,  suited  for  a  working  pressure  of  250  pounds  per 
square  inch. 

The  pipe  that  was  installed  by  the  contractor  under  the  direction  of 
the  state  architect  complied  substantially  with  these  conditions  and  the 
requirements  of  the  contract,  and  the  claimant  now  seeks  to  recover 
for  the  work  of  installing  the  same,  upon  the  theory  that  his  contract 
did  not  require  him  to  install  the  extra  heavy  pipe  as  ordered  by  the 
state  architect.  In  this  case  the  Appellate  Division  has  decided  that 
the  contract  and  specifications  entered  into  between  the  claimant  and 
the  state  clearly  called  for  extra  heavy  pipe  and  for  the  piping  which 
the  state  architect  required  the  claimant  to  install. 

[1]  The  claimant  attempted  to  show  by  testimony  that  in  the  usage 
and  custom  of  the  trade  the  words  "extra  heavy  pipe"  in  a  contract  or 
order  did  not  mean  anything;  but,  as  the  contract  between  the  state 
and  the  claimant  in  express  terms  provided  that  the  pipe  to  be  installed 
was  to  be  "extra  heavy  pipe,"  the  claimant  could  not  change  the  terms 
of  the  contract  by  proof  or  evidence  of  a  custom  or  usage.  It  has  been 
repeatedly  held  that  the  usage  in  relation  to  matters  embraced  in  a 
contract,  when  it  is  reasonable,  uniform,  well-settled,  not  in  opposition 
to  fixed  rules  of  law,  and  not  in  contradiction  of  the  express  terms  of 
the  contract,  and  when  it  is  so  far  established  and  known  to  the  parties 
that  it  may  be  supposed  the  contract  was  made  in  reference  thereto. 
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IS  deemed  to  fotm  part  of  it,  and  evidence  is  always  admissible  to 
explain  the  meaning  usage  has  given  to  words  or  terms  as  used  in  a 
particular  trade  or  busi;iess.  But  it  is  not  competent  to  prove  a  custom 
or  usage  inconsistent  with  the  express  terms  of  a  contract.  Custom 
or  usage  is  only  resorted  to,  to  explain  the  intent  of  the  parties  to  a 
contract,  when  it  cannot  be  ascertained  without  extrinsic  evidence; 
never  to  contravene  express  stipulations.  Where  the  terms  of  a  con- 
tract are  expressed  in  clear  language  custom  or  usage  of  the  trade  can- 
not be  resorted  to  or  permitted  to  change  the  terms  of  the  contract. 
Collender  v.  Dinsmore,  55  N.  Y.  200,  14  Am.  Rep.  224;  Newhall  v. 
Appleton  et  al.,  114  N.  Y.  140,  21  N.  E.  105,  3  L.  R.  A.  859;  Mcintosh 
V.  Pendleton,  75  App.  Div.  621,  78  N.  Y.  Supp.  152 ;  Howell  v.  Dimock,. 
15  App.  Div.  102,  44  N.  Y.  Supp.  271. 

[21  The  parties  also  stipulated  that,  should  any  dispute  arise  re- 
specting the  true  construction  or  meaning  of  the  drawings  or  specifica- 
tions, or  should  any  portion  of  the  same  be  obscure  or  capable  of  more 
than  one  construction,  the  same  shall  be  decided  by  the  architect  and 
his  decision  shall  be  final.  The  architect  under  this  stipulation  made  a 
decision  covering  the  construction  of  the  contract  and  the  meaning 
thereof,  and  under  his  decision  directed  that  the  piping  should  be  ea&tra 
heavy  pipe.  Such  provisions  are  valid  and  enforceable,  and  are  final 
and  conclusive,  and  it  is  only  where  the  architect  has  been  guilty  of 
fraud  or  bad  faith  that  such  decision  is  not  binding  upon  the  parties,  and 
there  is  no  evidence  of  bad  faith  or  fraud  in  this  case  on  the  part  of 
the  architect.  In  fact,  the  evidence  justifies  his  decision,  as  he  was  obli- 
gated, if  he  carried  out  the  terms  of  the  contract,  to  insist  upon  the 
installation  of  extra  heavy  pipe. 

The  installation  of  the  extra  heavy  pipe  by  the  claimant  under  his 
contract  with  the  state  was  what  he  had  agreed  and  contracted  to  do^ 
and  he  is  not  entitled  to  any  further  compensation  for  the  same. 

For  these  reasons  the  claimant's  claim  should  be  dismissed. 

ACKERSON,  P.  J.,  concurs. 
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VIIXAGB  OF  HUDSON  FALLS  T.  STATU 

(Court  of  Claims  of  New  York.    March  23,  1920.) 

L  States  «=»191(1)— Statute  coi^sENTiNo  to  buit  must  be  strictly,  but 

WOT  NARROWLY,  CONSIXUED. 

While  an  act  assuming  liability  by  the  state  and  consenting  to  be  sued 
is  in  derogation  of  the  state's  sovereign  exempti<Mi  from  suit,  and  must 
be  strictly  construed.  It  need  not  be  narrowly  construed. 

2.  Statutes  «=s>18^— Intent  should  control  construction   rather  tban 

strict  letter. 

The  spirit  and  Intent  of  a  statute  should  govern  rather  than  the  strict 
letter  thereof,  and  an  equitable  and  uniform  construction  should  be 
adopted,  rather  than  a  technical  and  narrow  one. 

3.  States  ^s»191(1) — Statute  authorizinq  claims  caused  by  new  canal 

bridoes  held  applicable  to  rebuilt  bridge. 

Laws  1918,  c.  612,  conferring  Jurisdiction  to  determine  claims  for  dam- 
ages caused  by  change  of  grade  of  street  by  new  bridges  over  the  enlarged 
canal  constructed  imder  Laws  1908,  c.  147,  gives  the  state's  consent  to 
liability  for  such  damages,  due  to  raising,  lengthening,  and  widening  an 
existing  bridge. 

4.  States  ^=»200 — Statute  authorizing  claims  caused  by  new  bridge  held 

APPUCABUB  to  public  CLAIM. 

Laws  1918,  c.  612,  conferring  Jurisdiction  to  determine  claims  for  dam- 
ages caused  by  new  bridges  over  the  state  canals  confers  Jurtedictlon  over 
public  claims  by  a  municipal  corporation,  notwithstanding  Code  Civ.  Proc. 
S264. 
p.  States  ^=»191(1) — May  waive  immunity  from  suit. 

The  state  may  waive  Its  Immunity  as  sovereign  from  suit  in  its  own 
courts  and  assume  liability  for  and  confer  on  tribunals  Jurisdiction  to 
determine  claims  against  it 

Claim  by  the  Village  of  Hudson  Falls  against  the  State  of  New  York. 
Claimant  awarded  the  amount  of  its  claim. 

Rogers  &  Sawyer,  of  Hudson  Falls,  for  claimant. 
Charles  D.  Newton,  Atty.  Gen.,  and  Harry  W.  Ehle,  Deputy  Atty. 
Gen.,  for  the  State. 

MORSCHAUSER,  J.  The  claimant  is  an  incorporated  village,  and 
filed  a  claim  against  the  state  to  recover  moneys  paid  by  it  for  damages 
to  abutting  owners  on  Main  street  in  its  village,  caused  by  the  change 
of  grade  in  front  of  the  premises  of  one  Emile  Hervieux  for  $1,5^, 
in  front  of  the  premises  of  the  Ft.  Edward  Brewing  Company,  In- 
corporated, and  Napoleon  Murray  for  $1,592.12,  in  front  of  the  prem- 
ises of  the  Ft.  Edward  Brewing  Company  for  $309,  and  in  front  of 
the  premises  of  one  Charles  H.  Blair  for  $1,331.96,  and  for  expenses 
incurred  $226.20. 

The  state,  in  building  the  Barge  Canal  and  its  feeders,  raised  the 
bridge  over  the  Glens  Falls  feeder  in  the  village  of  Hudson  Falls  2 
feet  and  8  inches,  so  as  to  increase  the  clearance  underneath  the  bridge. 
This  bridge  connects  the  highway  known  as  Main  street  in  the  village, 
and  in  raising  it  the  approaches  thereto  and  the  highway  leading  to  it 
had  to  be  raised,  and  the  grade  changed,  which  was  done  by  the  village. 

^aoFor  otber  omm  Me  same  topic  A  KBY-NUMBER  in  all  Key-Numbered  Digeets  A  Indezee 
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Under  Village  Law,  §  159  (chapter  64,  Laws  of  1909  [Consol.  Laws, 
c.  64]),  the  claimant  was  liable  for  all  damages  to  abutting  owners 
caused  by  the  change  of  grade,  and  the  damages  paid  by  the  village  to 
such  owners  under  the  Village  Law  is  the  amount  now  claimed  by  the 
village  from  the  state,  and  for  which  it  filed  a  claim  against  the  state. 
The  claimant  on  the  trial  established  the  amount  of  damages  sustained 
by  such  abutting  owners,  and  also  the  fact  that  it  paid  the  same. 
Under  chapter  612  of  the  Laws  of  1918,  jurisdiction  is  conferred  on 
the  Court  of  Claims  to  audit  and  determine  such  claims,  and  under 
the  same  law  the  state  declares  that  such  damages,  when  ascertained, 
shall  be  just  and  legal  claims  against  the  state. 

The  law  creating  such  liability  (chapter  612  of  the  laws  of  1918) 
reads  as  follows: 

'^Section  1.  Jurtsdlctlon  is  hereby  conferred  upon  the  Ck>urt  ot  dalms  to 
hear,  audit  and  determine  claims  for  damages  heretofore  or  hereafter  sustained 
by  reason  of  change  of  grade  of  any  111 gh way  or  street  caused  by  building  new 
bridges  and  approaches  thereto  to  the. enlarged  or  improved  canals  pursuant  to 
chapter  147  of  the  Laws  of  1903,  in  connection  with  the  improvement  of  the 
Erie,  Ohamplain  and  Oswego  Canals  and  pursuant  to  chapter  746  of  the  Iawb 
of  1911,  in  connection  with  furnishing  proper  terminals  and  facilities  for  Barge 
Canal  traffic  and  all  acts  amendatory  thereof  and  supplemental  thereto.  The 
damages  so  sustained  shall  be  deemed  Just  and  legal  claims  against  the  state 
and  the  said  Court  of  Claims  shall  have  jurisdiction  to  hear,  audit  and  deter- 
mine all  such  claims  whether  any  land  was  appropriated  or  not ;  and  the  Court 
of  Claims  may  make  an  award  for  damages  suffered  and  render  judgment  there- 
for in  favor  of  any  claimant  for  the  amount  justly  and  equitably  found  to 
have  been  suffered  by  any  claimant.  Except  as  provided  in  section  two  of  this 
act  such  a  claim  shall  be  filed  with  the  Court  of  Claims  within  one  year  after 
such  damages  shall  have  accrued. 

"Sec.  2.  A  claim  for  damages  heretofore  suffered  by  dbange  of  grade  caused 
as  mentioned  in  section  one  of  this  act  may,  notwithstanding  the  lapse  of 
time  since  the  accruing  of  damages,  be  filed  with  the  Court  of  Claims  within 
one  year  from  the  passage  of  this  act 

"Sec.  3.  This  act  shall  take  effect  immediately." 

The  bridge  over  the  Glens  Falls  feeder  at  Main  street  in  said  village 
was  raised  by  the  state,  and  the  grade  of  the  approaches  thereto  was 
increased  in  height.  The  state  placed  new  concrete  abutments  at  each 
end  of  the  bridge,  widened  it,  and  placed  a  footbridge  with  a  guard 
rail  at  the  side.  It  also  replanked  it  its  entire  length,  thus  making  sub- 
stantially a  new  bridge  and  approaches  across  the  feeder  at  this  point, 
using  in  the  construction  the  old  bridge  and  the  old  abutment 

[1]  The  state  now  contends  that  chapter  612  of  the  Laws  of  1918 
only  intended  to  create  a  liability  against  itself  for  a  change  of  grade 
when  such  change  was  caused  by  building  new  bridges  and  approaches 
thereto,  and  that  when  existing  bridges  or  approaches  are  raised,  or 
the  grade  changed,  no  liability  is  created  by  this  statute.  While  it  is 
the  rule  that  the  state  is  not  liable  unless  such  liability  has  been  assumed 
by  constitutional  or  legislative  enactment  (Locke  v.  State,  140  N.  Y. 
480,  35  N.  E.  1076;  Sipple  v.  State.  99  N.  Y.  284.  1  N.  E.  892,  3  N. 
E.  657;  Smith  v.  State,  227  N.  Y.  405,  125  N.  E.  841),  and  that  when- 
ever it  does  so  assume  liability  such  statute  is  in  derogation  of  the 
sovereignty  of  the  state  and  must  be  strictly  construed,  and  a  waiver 
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of  liability  must  be  clearly  expressed  (Litchfield  v.  Pond,  186  N.  Y. 
66-«3,  78  N.  E.  719;  Smith  v.  State,  227  N.  Y.  405,  125  N.  E.  841), 
yet  there  is  a  vast  difference  between  a  strict  construction  and  a  narrow 
one  of  such  statute.  When  chapter  612  of  the  Laws  of  1918,  creating 
liability,  and  the  laws  establishing  the  Barge  Canal  (chapter  147  of 
the  Laws  of  1903  and  chapter  746  of  the  Laws  of  1911),  were  en- 
acted, there  existed  many  bridges  and  approaches  acf  oss  the  canals  and 
feeders  of  the  canals  in  this  state,  and  most  of  them  were  used  to  con- 
nect existing  highways  over  such  canals.  The  purpose  of  the  statutes 
in  relation  to  the  Barge  Canal  was  to  increase  the  canal  and  widen  and 
enlarge  it,  so  as  to  permit  larger  boats  to  use  the  canal,  and  in  so 
doing  substantially  all  the  bridges  and  approaches  used  at  that  time 
over  the  canals  had  to  be  raised  and  the  grade  of  the  approaches  chang- 
ed. Very  few  new  locations  for  bridges  would  be  necessary,  nor  would 
there  be  many  changes  in  the  location  of  the  highways  and  streets,  so 
as  to  require  new  bridges  and  approaches. 

f2]  The  statute  conferring  jurisdiction  upon  the  Court  of  Claims 
to  hear  the  claims  for  a  change  of  grade  (chapter  612  of  the  Laws  of 
1918)  was  evidently  intended  to  pay  all  persons  who  suffered  damages 
by  reason  of  the  change  of  grade  in  the  construction,  of  the  Barge 
Canal.  In  construing  a  statute,  the  spirit  and  intent  should  govern, 
rather  than  the  strict  letter  of  the  same,  and  especially  so  where  natural 
justice  and  equity  lead  to  the  conclusion  that  the  Legislature  intended 
by  the  law  to  pay  all  persons  who  suffered  damages  by  reason  of  such 
change  of  grade  in  the  building  of  the  Barge  Canal  In  construing  the 
statute  the  spirit  controls  the  letter  of  the  act;  and  an  equitable  and 
uniform  construction  should  be  adopted,  rather  than  a  technical  and 
narrow  one.  Riggs  v.  Pahner,  115  N.  Y.  506,  22  N.  E.  188,  5  L.  R. 
A.  340,  12  Am.  St.  Rep.  819;  McCarthy  v.  State  of  New  York,  84 
Misc.  Rep.  439,  146  N.  Y.  Supp.  281 ;  Munro  v.  State,  223  N.  Y. 
208,  119  N.  E.  444;  Lehigh  Valley  v.  State,  204  N.  Y.  471,  97  N. 
E.  964,  Ann.  Cas.  1913C,  1228;  O'Hara  v.  State,  112  N.  Y.  146, 
19  N.  E.  659,  2  L.  R.  A.  603,  8  Am.  St.  Rep.  726;  O.  &  S.  Railroad 
V.  State,  226  N.  Y.  351,  124  N.  E.  8.     . 

[3]  Chapter  612  of  the  Laws  of  1918  confers  jurisdiction  to  audit 
and  determine  claims  for  damages  heretofore  or  hereinafter  sustained 
by  reason  of  change  of  grade  of  any  highway  or  street  caused  by  build- 
ing new  bridges  and  approaches  thereto  of  the  enlarged  improved 
canals,  pursuant  to  chapter  147  of  the  Laws  of  1903,  in  connection  with 
the  improvement  of  the  Erie,  Champlain  and  Oswego  Canals,  and  pur- 
suant to  chapter  746  of  the  Laws  of  1911.  The  legislature  undoubt- 
edly intended,  when  it  made  provision  for  building  new  bridges  and 
approaches  to  the  enlarged  or  improved  canals,  to  submit  to  the  pay- 
ment of  damages  by  it  for  any  change  of  grade  whenever  it  was  neces- 
sary in  the  construction  of  the  Barge  Canal,  and  the  Legislature  must 
have  contemplated  the  payment  of  such  damages,  where  the  change 
of  grade  caused  damage  by  reason  of  the  then  existing  bridges,  or  a 
change  of  the  then  existing  approaches,  as  the  Legislature  must  have 
necessarily  understood  them  to  take  place  in  the  construction  and 
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building  of  the  Barge  Canal,  as  it  was  intended  that  the  Barge  Canal 
should  be  much  larger  and  more  extensive  than  the  existing  canals, 
and  undoubtedly  intended,  wherever  an  injury  occurred  through  the 
change  of  grade  in  the  change  of  the  then  existing  bridges  or  approach- 
es, that  the  damages  should  be  allowed. 

[4]  The  state  asserts  in  its  defense  that,  as  the  claimant  is  a  mu- 
nicipal corporation  of  the  state,  the  claim  presented  is  a  public  one, 
and  not  a  private  one,  and  therefore  the  Court  of  Claims  has  no  juris- 
diction to  hear  the  same  (section  264  of  the  Code ;  County  of  Cayuga 
v.  State,  153  N.  Y.  279,  47  N.  E.  288),  and  also  asserts  that  a  village, 
the  claimant,  being  a  municipal  corporation,  and,  like  a  town  or 
county,  being  an  integral  part  of  the  state  itself,  cannot  maintain  aii 
action  against  the  state  (County  of  Albany  v.  Hooker,  204  N.  Y.  1, 
97  N.  E.  403).  ^ 

[B]  While  it  is  true  that  the  state,  in  consequence  of  its  sovereignty, 
is  immune  from  prosecution  in  its  own  courts,  yet  the  state  may  waive 
such  immunity,  assume  liability,  and  confer  upon  tribunals  jurisdic- 
tion to  hear,  try,  and  determine  such  claims.  Sipple  v.  State,  99  N. 
Y.  284,  1  N.  E.  892,  3  N.  E.  657;  Woodman  v.  State,  127  N.  Y.  397, 
28  N.  E.  20.  We  think  that  by  chapter  612  of  the  Laws  of  1918  the 
state  has  conferred  jurisdiction  upon  this  court  to  hear,  audit,  and  de- 
termine such  claims,  even  though  they  may  be  public  claims,  and  has 
assumed  liability  for  any  change  of  grade  caused  by  the  enlargement 
or  improvement  of  what  is  commonly  known  as  the  Barge  Canal. 

Therefore  the  claimant  is  awarded  the  amount  of  its  claim,  name- 
ly, $5,049.48,  with  interest  on  the  sum  of  $1,330.96  from  July  6,  1914, 
and  with  interest  on  the  sum  of  $3,491.12  thereof  from  July  19,  1915, 
and  with  interest  on  $26.40  thereof  from  August  3,  1914. 

SMITH,  J.,  concurs. 
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POLLACK  V.  BBTAIL  TOBACCONIST  PRINTING  &  PUBLISHING  CO.,  Inc. 
(Supreme  Court,  Appellate  Term,  First  Department.    April  7,  1920.) 

1;  MAfTTKB  AND  8BBVANT  ^=s»68 — COBPORATE  MANAOEB'B  SALABT  NOT  DEPENDENT 
ON   PEKFOBMANCE   OF  AGBEEIOENT  WITH   PABTNEB  BEFOBE  INCOBFOBATION. 

In  action  by  general  manager  of  defendant  corporation  to  recover  salary, 
instruction  tbat,  if  jury  found  plaintiff  broke  his  agreement  with  his 
partner  before  business  was  incorporated  to  sign  a  weekly  check  on  the 
company  for  $50  in  the  partner's  favOr,  plaintiff  oould  not  recover,  held 
erroneous ;  plaintiff's  right  against  the  company  not  depending  on  such 
collateral  matter. 

2.  Trial  e=>2dQ{2) — Bbboneous  instruction  as  to  breach  of  agbeement  not 

CUBED  BY  subsequent  CORRECT  CHARGE. 

In  suit  by  the  general  manager  of  defendant  corporation  to  recover 
salary,  erroneous  charge  that,  if  the  jury  fbund  that  plaintiff  broke  his 
agreement,  made  with  his  partner  before  their  business  was  Incorporated, 
to  sign  a  weekly  check  on  the  company  for  $50  in  the  partner's  favor,  plain- 
tiff could  not  recover,  held  not  cured  by  a  subsequent  charge  that.  If  there 
was  an  agreement  made  by  the  directors  allowing  plaintiff  and  his  partner 
to  draw  $50  a  week,  and  plaintiff  rendered  services,  they  must  find  for  him. 

Appeal  frcMn  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Abraham  Pollack  against  the  Retail  Tobacconist  Printing 
&  Publishing  Company,  Incorporated.  Prom  a  judgment  for  defend- 
ant, plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

See,  also,  173  N.  Y.  Supp.  434. 

Argued  March  term,  1920,  before  GUY  and  BIJUR,  JJ. 

J.  L.  Weinberg,  of  New  York  City,  for  appellant. 
Kadel  Van  Kirk  &  Kennedy,  of  New  York  City  (J.  Philip  Van  Kirk, 
of  New  York  City,  on  the  brief),  for  respondent. 

GUY,  J.  Plaintiff  sued  to  recover  salary  earned  as  general  manager 
of  the  defendant.  The  latter  counterclaimed  for  money  had  and  re- 
ceived to  the  amount  of  $404.  There  was  no  dispute  on  the  trial  as  to 
the  items  making  up  the  counterclaim. 

It  appears  that  in  1910  the  plaintiff  and  Vincent  Parley  as  copartners 
began  the  publication  of  a  paper  which  they  called  the  Retail  Tobacco- 
nist, each  of  them  having  an  equal  interest  in  the  venture,  and  that 
in  1912  the  business  was  incorporated  and  the  capital  stock  divided 
equally  between  the  copartners.  This  gave  the  plaintiff  1,000  shares 
and  Farley  1,000  shares  of  the  capital  stock.  Of  the  shares  issued 
to  plaintiff  he  gave  his  brother-in-law,  Levi  tan,  5  shares,  so  as  to 
enable  the  latter  to  become  a  director  of  the  corporation.  Plaintiff 
testified  tha*  since  the  paper  was  estiablished  he  devoted  sill  his  time 
to  its  interest;  that  the  directors  of  the  corporation  met  from  time 
to  time,  but  no  minutes  were  kept  of  the  meetings ;  that  a  few  years 
prior  to  the  trial  it  was  agreed  among  the  three  directors,  constituting 
the  board,  that  the  plaintiff  and  Farley  should  each  receive  $50  a  week 
for  devoting  his  entire  time  to  the  business  of  the  company,  provided 

^=9For  other  caaes  see  same  topic  ft  K£2Y-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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the  company  earned  sufficient  to  pay  that  amount;  that  between  No- 
vember 24,  1917,  and  February  16,  1918,  plaintiff  received  the  stipu- 
lated weekly  salary  for  his  services  as  business  manager  of  the  de- 
fendant; that  since  February,  1918,  and  down  to  June  1,  1918,  he 
received  no  salary,  although  he  had  performed  the  required  services; 
that  in  February,  1918,  Farley,  as  ah  officer  of  the  company,  refused 
to  sign  a  check  for  plaintiff,  unless  the  plaintiff,  as  an  officer  whose 
signature  was  necessary  on  the  check,  signed  a  similar  check  for 
Farley,  and  plaintiff  refused  to  sign  for  Farley,  because  he  claimed  that 
the  latter  was  not  working  for  the  company  as  he  had  in  previous  years. 

The  defendant's  by-laws  provide  that  the  board  of  directors  shall 
have  control  of  the  management  of  the  business  of  the  corporation, 
and  that  the  directors  may  adopt  such  rules  for  the  conduct  of  their 
meetings  and  the  management  of  the  company  as  they  deem  pr<q)er. 

Instead  of  limiting  the  testimony  to  the  issues  tendered  by  the  plead- 
ings and  trying  the  plaintiff's  claim  against  the  corporation,  both  coun- 
sel seem  to  have  done  their  best  to  litigate  the  differences  existing  be- 
tween the  plaintiff  and  Parley.  As  plaintiff  conceded  the  indebtedness 
on  the  counterclaim,  the  questions  to  be  determined  were  whether  the 
agreement  as  alleged  had  been  made  by  plaintiff  with  the  corporation 
through  its  board  of  directors,  and  whether  he  had  performed  the 
contract  on  his  part.  Farley,  called  in  behalf  of  the  defendant,  ad- 
mitted that  there  must  have  been  some  agreement  to  pay  plaintiff  for 
his  services,  in  view  of  the  fact  that  he  received  the  compensation  down 
to  February,  1918 ;  but  he  denied  the  claim  of  the  plaintiff  that  the 
latter  devoted  all  of  his  time  to  the  business  of  the  company,  and  his 
testimony  in  this  respect  was  corroborated  by  that  of  other  witnesses. 

[1,2]  The  trial  judge,  in  charging  the  jury,  instead  of  treating  the 
claim  as  one  against  the  corporation,  seemed  to  regard  it  as  a  suit 
against  Farley,  for  he  instructed  the  jury  that,  whether  plaintiff's  claim 
was  for  services  or  anything  else — 

"if  there  was  an  agreement  between  these  parties  that  each  should  draw  $50 
a  week,  and  one  of  them  broke  it,  why,  the  agreement  was  at  an  end,  and 
he  is  not  entitled  to  come  into  this  court  and  avail  himself  of  the  agreement 
which  he  broke.  If  you  And  that  that  was  Uie  agreement  between  them,  Mr.. 
Pollack  [plaintiff]  Is  not  entitled  to  recover  in  this  action.  I  am  giving  it  to 
you  as  I  recall  the  testimony;  but  the  matter  of  the  testimony  is  for  yon. 
You  must  weigh  it  as  you  recaU  It.  There  has  been  no  agreement  proven 
here,  independent  of  that  drawing  of  $50  a  week ;  there  has  been  no  evidence 
showing  why  Mr.  Pollack,  as  an  employe  or  an  oflScer  of  the  Retail  Tobacconist, 
had  a  salary,  except  the  agreement  to  draw  $50.  I  do  not  recall  a  scintilla 
of  evidence  other  than  that.  But,  as  I  say,  the  matter  of  the  evidence  is  for 
you." 

These  instructions,  which  were  excepted  to  by  plaintiff,  amounted 
virtually  to  a  direction  to  find  a  verdict  for  the  defendant,  and,  if 
there  were  no  further  instruction  on  the  subject,  the  error  would  doubt- 
less be  fatal.  But  plaintiff's  counsel,  after  the  main  charge,  requested 
the  court  to  charge  that — 

"If  the  jury  find  there  is  evidence,  whether  it  is  documentary  or  oral,  that 
tbere  was  an  agreement  made  by  the  •board  of  directors  allowing  each  man 
to  draw  $50  a  week  for  services,  and  Pollack  rendered  servioes,  and  they  be- 
lieved that  to  be  true,  they  must  find  for  the  plaintiff." 
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This  request  was  charged;  the  jury  left  the  courtroom,  and  return- 
ed in  five  minutes  with  a  verdict  for  the  defendant.  Although  the 
last  word  to  the  jury  was  in  accordance  with  plaintilPs  claim,  it  is 
very  doubtful  whether  it  removed  the  impression,  intended  to  be  con- 
veyed by  the  main  charge,  that,  if  the  jury  found  that  plaintiff  broke 
the  agreement  made  with  Farley  to  sign  a  weekly  check  on  the  company 
for  $50  in  Fariey's  favor,  in  that  event  plaintiff  could  not  recover. 
Such  prior  erroneous  charge  was  in  no  manner  referred  to  by  the  jus- 
tice, either  by  way  of  correction,  modification,  or  otherwise.  So  far  as 
appears  from  the  remarks  of  the  judge,  the  jury  were  bound  by  both 
sets  of  instructions ;  and,  as  they  were  clearly  inconsistent,  it  is  not  in- 
ferable by  what  rule  the  jury  were  guided  in  arriving  at  ihtir  verdict. 
Under  the  circumstances  there  should  be  a  new  trial-. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event. 

BIJL/R,  J.,  concurs. 


OPPBNHEIMEK  v.  AMERICAN  RT.  BXP.  CO. 
(Supreme  Court,  Appellate  Term,  First  Department    April  7,  1920.) 

1.  Municipal  corporations  ^=9706(6) — ^Whether  res  ipsa  loquitur  rebut- 

ted AS  TO  ONE  struck  BT  AUTOMOBILE  HELD  FOB  JURY. 

In  action  by  plaintiff,  who,  while  standing  on  the  running  board  ot 
his  automobile,  which  was  drawn  up  against  the  curb  on  the  right  siae 
of  the  street,  was  struck  by  an  express  truck  owned  by  defendant,  the 
question  whether  the  doctrine  of  res  ipsa  loquitur,  which  was  applicable, 
was  rebutted  by  testimony  of  the  driver  as  to  the  scaring  of  the  horses, 
held  for  the  jury,  and  the  court  cannot  declare  as  a  matter  of  law  there 
was  no  evidence  of  defendant's  negligence. 

2.  Trial  ^s»165 — Where  counsel  acquiesce,  court  mat  reserve  decision  on 

motion  to  dismiss. 

Where  both  counsel  acquiesced,  the  court  may  reserve  decision  on  mo- 
tion to  dismiss. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Samuel  Oppenheimer  against  the  American  Railway  Ex- 
press Company.  From  a  judffment  dismissing  the  complaint,  plain- 
tiffs appeal.    Reversed,  and  new  trial  ordered. 

Argued  March  term,  1920,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Nathan  S.  Jerome,  of  New  York  City  (David  F.  Barnett,  of  New 
York  City,  of  counsel),  for  appellant. 
,  Edgar  R.  Kraetzer,  of  New  York  City,  for  respondent. 

GUY,  J.  Plaintiff  appeals  from  judgment  dismissing  the  complaint 
in  accordance  with  a  motion  made  by  defendant's  counsel  at  the  close 
of  the  whole  case,  renewing  a  motion  made  at  the  close  of  the  plain- 
tiff's case,  on  which  decision  was  reserved  by  the  court  with  the  ac- 
quiescence of  both  plaintiff  and  defendant's  counsel. 

[1]  The  action  is  for  damages  for  personal  injuries.    Plaintiff  was 
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Struck  by  a  truck  owned  by  the  defendant  while  stancUng  on  the 
running  board  of  his  auto,  which  was  stationary  and  drawn  up  against 
the  curb  on  the  right  side  of  the  street  Defendant  concedes  that  the 
doctrine  of  res  ipsa  loquitur  applies,  and  that,  in  the  absence  of  ex- 
planation as  to  the  manner  of  the  happening  of  the  accident,  plaintiff 
would  be  entitled  to  recover.  Defendant's  driver  testified  that  im- 
mediately prior  to  the  accident  he  was  driving  at  a  moderate  speed, 
having  control  of  his  horses ;  that  he  had  driven  the  same  team  for  a 
number  of  years,  but  that  something  like  an  apple  core,  which  was 
thrown  or  fell  from  the  elevated  structure  under  which  he  was  driving, 
frightened  his  horses,  so  that  for  some  20  or  25  feet  they  were  un- 
controllable, and  that  the  accident  happened  before  he  had  regained 
control  of  the  horses;  that  he  did  not  see  the  plaintiff,  and  did  not 
know  that  he  had  been  injured.  The  evidence  of  this  witness  was  in 
some  respects  inconsistent.  He  was  corroborated  as  to  many  of  the 
facts  by  another  witness,  a  helper,  who  was  riding  with  him;  and  one 
of  plaintiff's  witnesses  testified  that  the  way  in  which  the  truck  was 
approaching  attracted  his  attention,  and  that  it  was  zigzagging  as  it  came 
on.  It  was  for  the  jury  to  determine  whether  defendant's  evidence 
was  sufficient  to  overcome  the  presumption  of  negligence  arising  from 
the  happening  of  the  accident. 

[2]  There  can  be  no  question  that  the  trial  court  had  the  right  to  re- 
serve decision  on  the  motion  to  dismiss  where  both  counsel  acquiesced 
in  the  court  so  doing  (Bail  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  201  N.  Y. 
355,  at  page  357,  94  N.  E.  863) ;  but  the  court  erred  in  holding  as  mat- 
ter of  law  that  there  was  no  evidence  that  would  justify  the  jury  in 
finding  the  defendant  guilty  of  negligence.  The  evidence  fully  es- 
tablished plaintiff's  freedom  from  contributory  negligence. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  $30 
costs  to  appellant  to  abide  the  event.    All  concur. 


HERSHKOWITZ  v.  DIRECTOR  GENERAL  OF  RAILROADS. 

(Supreme  Court,  AppeUate  Term,  First  D^artment.    April  7,  1920.) 

Evidence  <&=»243(4) — Letter  WRm-EN  by  son  at  plaintiff's  dibection  to 

GIVE  notice  of  accident  ADMISSIBLE. 

In  an  action  by  plaintiff  for  damages  for  injury  sustained  while  a  pas- 
senger, a  letter  written  by  plaintiff's  son  at  his  direction,  for  the  purpose 
of  giving  notice  of  the  accident,  is  admissible  In  evidence  as  an  admission, 
where  the  statement  as  to  the  cause  of  the  accident  in  the  letter  differed 
from  plaintiff's  version  at  trial. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Herman  Hershkowitz  against  the  Director  General  of  Rail- 
roads. From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  March  term,  1920,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 
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Alex.  S.  Lyman,  of  New  York  City  (Jacob  Aronson,  of  New  York 
City,  of  counsel),  for  appellant. 

Charles  S.  Rosenthal,  of  New  York  City,  for  respondent. 

GUY,  J.  Plaintiff  sues  to  recover  damages  for  injuries  sustained, 
while  a  passenger  on  one  of  defendant's  railroads,  through  a  window  in 
a  passenger  coach  falling  on  his  right  hand.  He  testified  that  on  July 
4,  1919,  he  boarded  the  train  for  transportation  to  Sharon  Springs,  N. 
Y. ;  that,  as  the  weather  was  very  hot,  he  started  to  open  a  window ; 
and  that,  when  he  opened  the  outside  window,  the  inside  window,  which 
was  open,  and  which  he  did  not  touch,  fell  on  his  hand,  causing  the  in- 
juries complained  of. 

Plaintiff  further  testified  that  he  directed  his  son  to  write  a  letter 
to  the  railroad  about  the  accident,  and  a  letter  was  shown  to  him,  which 
he  identified  as  a  letter  which  the  plaintiff  told  his  son  to  write  to  the 
railroad.  The  letter  being  offered  in  evidence  by  the  defendant,  plain- 
tiff, in  answer  to  questions  put  by  the  court,  stated  that  he  did  not  see 
the  letter ;  that  he  could  not  read ;  that  he  did  not  tell  his  son,  who 
was  17  years  of  age,  what  to  write;  that  he  told  him  to  write  about 
the  accident,  but  did  not  direct  him  what  to  put  in  the  letter.  The  ob- 
jection of  plaintiff's  counsel  to  the  admission  of  the  letter  in  evidence 
was  sustained  over  defendant's  objection. 

The  manner  of  the  happening  of  the  accident,  as  stated  in  the  letter, 
materially  varies  from  the  version  given  by  plaintiff  in  his  testimony, 
and,  if  the  proffered  evidence  was  competent,  the  exclusion  of  the  let- 
ter was  prejudicial  to  the  defendant.  The  letter  having  been  written 
by  his  son  at  the  direction  of  plaintiff,  for  the  purpose  of  notifying  de- 
fendant of  the  happening  of  the  accident,  it  seems  a  fair  presumption 
that  the  facts  stated  by  the  writer  as  to  how  the  accident  happened  were 
admissible  against  the  plaintiff  to  show  how  the  injuries  were  sustained ; 
the  plaintiff  having  the  right,  of  course,  to  offer  evidence  to  explain  the 
variance  between  his  testimony  and  the  statements  in  the  letter. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appellant 
to  abide  the  event.    All  concur. 


(Ill  Misc.  Rep.  105) 

MERKSAMEB  v.  GARRISON. 

(Supreme  Court,  Appellate  Term,  Second  Department    March,  1920.) 

L  Casbiers  ^=>20(4) — ^Action  for  penalty  fob  charging  excess  fare  can- 
not BE  MAINTAINED  AGAINST  RECEIVER. 

A  passenger,  who  claimed  he  was  charged  an  excess  fare,  cannot  main- 
tain an  action  against  receiver  in  charge  of  the  property  of  railroad 
corporation  for  the  penalty  prescribed  by  Railroad  Law,  S  59,  for  excess 
fare  charges. 
2.  Oabriebs  ^=:>249 — New  York  Consolidated  Railroad  Company  entitled 
to  charge  ten  cents  fare  to  coney  island  ;  "existing  railroad." 

Under  a  contract  between  the  city  of  New  York  acting  by  the  Public 
Service  Commission  for  the  First  District  and  the  New  York  Municipal 
Railway  CJorporation,  lield  that,  as  construction  of  municipal  lines  to 
Coney  Island  had  not  been  completed,  etc.,  and  as  traffic  was  carried  by 
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connectlDg  line  furnished  by  the  railway  corporation  ten  cents  tare  to 
Ck>ney  Island  might  be  charged,  under  provision  allowing  same  fare  fo;r 
continuous  ride  over  existing  railroads  to  be  charged  that  was  charged  at 
the  end  of  the  fiscal  year  prior  to  the  contract ;  the  railway  furnished  by 
the  oorporation  being  an  existing  rsUway  within  the  definition  of  the 
contract. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Fifth  District. 

Action  by  Julius  Merksamer  against  Lindley  M.  Garrison,  as  re- 
ceiver of  the  New  York  Consolidated  Railroad  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

Argued  March  term,  1920,  before  CLARK,  KELBY,  and  MAN- 
NING, JJ. 

Maxwell  S.  Harris,  of  New  York  City  (M.  Maldwin  Fertig  and 
Joseph  A.  Down,  both  of  New  York  City,  on  the  brief),  for  appellant. 

Harold  L.  Warner,  of  New  York  City,  for  respondent. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City,  amicus  curiae. 

KELBY,  J.  The  plaintiff,  on  July  30,  1919,  after  paying  a  fare  of 
5  cents,  boarded  a  West  End  train  at  Thirty-Sixth  street  and  Fourth 
avenue,  in  the  borough  of  Brooklyn,  and  rode  to  Coney  Island,  where  he 
was  required  to  pay  a  second  fare  of  5  cents  before  leaving  the  termi- 
nal. This  second  fare  was  paid  by  the  plaintiff  under  protest. '  The 
plaintiff  claims  that  the  legal  fare  over  the  route  pursued  by  him  was 
5  cents,  and  not  10  cents,  and  he  sues  to  recover  the  overcharge  of  5 
cents,  and,  in  addition,  the  sum  of  $50,  the  penalty  prescribed  by  sec- 
tion 59  of  the  Railroad  Law  (Consol.  Laws,  c.  49)  for  such  overcharge. 
Upon  the  trial  below,  counsel  for  plaintiff  stated  that  the  action  was 
brought  under  section  59  of  the  Railroad  Law,  which  reads  as  follows : 

''Any  railroad  corporation,  which  shall  ask  or  receive  more  than  the  law- 
ful rate  of  fare,  unless  such  overcharge  was  made  through  inadvertence  or 
mistake,  not  amounting  to  gross  negligence,  shall  forfeit  fifty  dollara,  to  be 
recovered  with  the  excess  so  received  by  the  party  paying  the  same;  but  no 
action  can  be  maintained  therefor,  unless  commenced  within  one  year  after  the 
cause  of  action  accrued." 

[1]  The  defendant  in  this  action  is  Lindley  M.  Garrison,  as  receiv- 
er, and  the  point  first  presented  is:  Does  section  59  of  the  Railroad 
Law  apply  to  receivers  of  corporations?  It  is  a  penal  statute,  and,  like 
all  other  penal  statutes,  must  be  strictly  construed,  and  may  not  be  ex- 
tended to  cases  that  are  not  clearly  covered  by  its  language.  In  the 
case  of  United  States  v.  Harris,  177  U.  S.  305,  20  Sup.  Ct.  609,  44  L. 
Ed.  780,  an  action  was  brought  by  the  federal  government  against  the 
receiver  of  a  railroad  company  to  recover  penalties  for  an  alleged  viola- 
tion of  the  laws  of  the  United  States  relating  to  the  transportation  of 
live  stock.  The  act  (Act  March  3,  1873,  c.  252,  17  Stat.  584)  there  re- 
viewed prohibited  a  "railroad  company"  from  confining  animals  in  cars, 
boats,  or  vessels  of  any  description  for  a  period  longer  than  20  consecu- 
tive hours  without  unloading  the  same  for  rest,  water,  and  food  for  a 
period  of  at  least  5  consecutive  hours.  The  act  provided  that  any  com- 
pany which  knowingly  and  willfully  failed  to  comply  with  the  provi- 
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sions  of  the  act  should,  for  every  such  failure,  be  liable  to  a  penalty  of 
not  less  than  $100  nor  more  than  $S00.  The  United  States  Supreme 
Court  there  held  that,  as  the  statute  did  not  specifically  relate  to  re- 
ceivers of  railroad  companies,  and  as  it  was  a  penal  statute,  a  receiver 
of  a  railroad  company  was  not  liable  to  the  penalties  therein  prescribed. 

See,  also,  United  States  v.  Nixon  et  al.,  235  U.  S.  231, 35  Sup.  Ct.  49, 
59  L.  Ed.  207;  and  United  States  v.  Weitzel,  246  U.  S.  533,  38  Sup. 
Ct.  381,  62  L.  Ed.  872.  This  action,  therefore,  under  section  59  can- 
not be  maintained  against  the  receiver,  and  the  court  below  properly 
found  for  the  defendant. 

[2]  Counsel  for  the  plaintiff  now  asks  us,  in  spite  of  his  designation 
of  the  action  as  one  to  recover  a  penalty,  to  now  regard  the  action  as 
one  to  recover  the  alleged  excess  fare  of  5  cents.  If  the  action  is  so 
regarded,  this  appeal  brings  up  for  review  the  construction  of  a  con- 
tract mdde  by  the  city  of  New  York,  acting  by  the  Public  Service  Com- 
mission for  the  First  District,  and  the  New  York  Municipal  Railway 
Corporation.  This  contract  was  entered  into  on  the  19th  of  March 
1913,  and  contemplates  in  general  terms  one  rapid  transit  system  for 
the  carriage  of  passengers,  to  be  operated  by  the  lessee  for  a  single  fare 
of  5  cents. 

In  contract  No.  4,  article  II,  subdivisions  VIII  and  IX,  the  word 
"railroad"  and  the  words  "existing  railroads"  are  defined  at  some 
length.  In  general  terms,  it  may  be  said  that,  under  this  contract  No.  4 
the  city  leased  to  the  New  York  Municipal  Railway  Corporation  certain 
lines  of  rapid  transit  railroads  constructed  and  to  be  constructed  by  the 
city,  which  the  lessee,  the  New  York  Municipal  Railway  Corporation, 
agreed  to  operate  in  conjunction  with  certain  other  rapid  transit  Unes 
belonging  to  the  New  York  Consolidated  Railroad  Company,  some  of 
which  were  to  be  reconstructed,  for  a  single  fare  of  5  cents.  Prior  to 
the  making  of  this  contract,  there  were  four  lines  operated  to  Coney  Is- 
land, namely,  the  Sea  Beach  line,  the  West  End  line,  the  Culver  line,  and 
the  Brighton  Beach  line.  The  charges  on  these  lines  for  a  continuous 
ride  between  certain  points  in  Brooklyn  and  Coney  Island  were  10 
cents.  On  March  25,  1913,  the  New  York  Municipal  Railway  Corpo- 
ration assigned  the  operating  provision  of  contract  No.  4  to  the  New 
York  Consolidated  Railroad  Company,  and  on  January  1,  1919,  Lind- 
ley  M.  Garrison  war,  duly  appointed  receiver  of  the  last-named  com- 
pany. 

As  defined  by  the  contract,  the  word  "railroad"  comprises  lines  to  be 
built  and  owned  by  thd  city  which  arc  known  respectively  as  the  Broad- 
way-Fourth Avenue  line,  the  Culver  line,  and  the  Fourteenth  Street- 
Eastern  line.    The  words  "existing  railroads*'  mean: 

•*The  raU roads  and  the  equipment  thereof  belonging  to  New  Xoit  Consoli- 
dated Railroad  Company  and  which  the  lessee  (defendant)  has  the  right  and 
is  under  obligation  to  operate." 

The  "existing  railroads"  consist  of  the  Broadway  line,  the  Fulton 
Street  line,  the  Myrtle  Avenue  line,  the  Lexington  Avenue  line,  the 
Fifth  Avenue  line,  the  Brighton  Beach  line,  the  Canarsie  line,  and  the 
Sea  Beach  line — 
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''together  with  all  stations  and  real  estate  or  interests  therein  belonging  to 
or  used  in  conjunction  therewith  and  all  appurtenances  thereto  and  all  other 
property  to  be  used  thereon  or  In  connection  therewith,  including  the  right  of 
the  lessee  to  operate  over  the  New  York  &  BroolElyn  Bridge  and  other 
trackage  rights.    ♦    ♦    ♦" 

By  article  LIX  it  was  provided  that : 

"The  lessee  shall  operate  tJie  railroad  and  the  existing  railroads  as  one  com- 
plete system  and  shall  furnish  with  respect  thereto  such  service  and  facilities 
as  shall  be  safe  and  adequate  and  in  all  respects  Just  and  reasonable/' 

Article  VII  of  the  contract  provides  as  follows : 

"As,  in  the  opinion  of  the  commission,  the  public  interest  Justifies  the  fol- 
lowing provision,  it  is  further  provided : 

**  (a)  That  the  construction  of  the  portion  of  the  Culver  line  between  Avenue 
X  and  Surf  avenue,  or  any  particular  part  thereof,  shall  be  suspended  during 
the  pleasure  of  the  commission,  if  the  lessee  will  provide  and  keep  available 
for  use,  in  lieu  of  such  portion,  a  railroad  owned  or  controlled  by  the  lessee 
or  by  New  York  Consolidated  Railroad  Company  connecting  the  Culver  line 
with  the  lessee's  Union  Terminal  immediately  north  of  Surf  avenue  in  Coney 
Island,  which,  with  the  railroad,  less  such  portion  as  to  which  construction  is 
so  suspended,  shall  form  a  continuous  and  convenient  route. 

"(b)  That  the  construction  of  the  portion  of  subdivision  VIII  of  the  Broad- 
way-Fourth Avenue  line  between  a  point  near  Avenue  Y  and  Surf  avenue  shall 
be  suspended  during  the  pleasure  of  the  commission.  If  the  lessee  will  provide 
and  keep  available  for  use,  in  lieu  of  such  portion  of  subdivision  VIII,  a 
railroad  connecting  said  subdivision  VIII  of  the  Broadway-Fourth  Avenue 
line  with  the  lessee's  Unloit  Terminal  in  Coney  Island,  which,  with  the  rail- 
road, less  such  portion  as  to  which  the  construction  is  so  suspended,  shall 
form  a  continuous  and  convenient  route." 

Pursuant  to  subdivision  (b)  of  article  VII  just  above  quoted,  the 
New  York  Municipal  Rai4way  Corporation,  on  December  2,  1914,  no- 
tified the  Public  Service  Commission  of  the  First  District  that  they  pro- 
posed, with  the  approval  of  the  commission,  to  provide  and  keep  avail- 
able for  use,  in  lieu  of  the  portion  of  subdivision  VIII  of  the  Broadway- 
Fourth  Avenue  line  between  a  point  near  Avenue  Y  and  Surf  avenue,  a 
railroad  on  the  property  of  the  Nassau  Electric  Railroad  Company,  un- 
der the  terms  and  conditions  set  forth  in  an  accompanying  form  of  con- 
tract between  the  Nassau  Electric  Railroad  Company  and  the  New 
York  Municipal  Railway  Corporation.  The  Public  Service  Commis- 
sion subsequently  approved  of  the  installation  of  this  connecting  link 
as  proposed,  and  it  was  subsequently  installed  and  has  been  in  use. 

Article  LXII  of  the  contract  reads  as  follows : 

"The  lessee  shall  during  the  term  of  this  contract  be  entitled  to  charge  for 
a  single  fare  upon  the  railroad  and  the  existing  railroads  the  sum  of  five  (5) 
cents  but  not  more:  Provided,  however,  that  the  provisions  of  this  article 
shall  not  prevent  the  lessee  from  conthiulng  to  charge— until  the  time  when 
trains  may  be  operated  for  continuous  trips  wholly  over  connected  portions 
of  the  railroad  (Including  both  the  Culver  line  and  subdivision  VIII  of  the 
Broadway-Fourth  Avenue  line>  from  the  Municipal  Building,  in  the  borough 
of  Manhattan,  to  the  points  at  or  near  Coney  Island,  at  which  the  construction 
of  the  railroad  shall  be  suspended  as  provided  in  article  VII,  the  same  fare  for 
a  continuous  ride  over  the  existing  railroads  and  over  the  railroad  and  the 
existing  railroads  as  that  charged  for  a  continuous  ride  over  the  existing 
railroads  at  the  end  of  the  fiscal  year  ending  June  30,  1912."  « 
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The  Public  Service  Commission  did  suspend  construction  of  subdi- 
i^ision  VIII  of  the  Broadway-Fourth  Avenue  line  at  Avenue  Y,  and  the 
railroad  has  been  connected  at  that  point  by  a  connecting  railroad  built 
and  owned  by  the  railroad  ccmipany  with  the  Sea  Beach  line,  which  is 
one  of  the  "existing  railroads,"  so  that  trains  may  be  run  over  subdi- 
vision VIII  of  the  Broadway-Fourth  Avenue  line  onto  the  tracks  of  the 
Sea  Beach  line  and  into  the  company's  Union  Terminal  at  Coney  Island. 
The  Culver  line  has  been  completed  and  put  in  operation  as  far  as  Ave- 
nue X,  but  the  Public  Service  Commission  did  not  suspend  its  construc- 
tion at  that  point.  Lately  the  commission  decided  to  suspend  construc- 
tion of  the  Culver  line  at  Sheepshead  Bay  road,  but  the  "railroad"  has 
not,  as  yet  been  completed  to  that  point. 

Under  the  facts  here  stated  and  provisions  of  the  contract  above  quot- 
ed, the  defendant  has  the  right  to  charge  the  same  fare  for  a  ride  over 
the  "existing  railroads,"  and  over  the  "railroad  and  the  existing  rail- 
roads," as  were  charged  for  a  similar  ride  over  the  "existing  railroads'* 
on  June  30,  1912,  until  the  construction  of  both  the  Culver  line  and  sub- 
division VIII  of  the  Broadway-Fourth  Avenue  line  shall  have  been 
completed  to  the  respective  points  where  the  commission  shall  actually 
suspend  the  construction  of  both  lines.  Subdivision  VIII  of  the  Broad- 
way-Fourth Avenue  line  has  been  referred  to  in  the  evidence  as  the 
West  End  line. 

Clearly  the  "connecting  link"  above  referred  to  is  not  part  of  the 
"railroad"  as  defined  in  the  contract.  It  was  built  by  the  lessee  to  con- 
nect finished  construction  of  the  railroad  with  the  Union  Terminal  in 
Coney  Island.  Concededly,  also,  this  connecting  link  was  not  in  exist- 
ence at  the  end  of  the  fiscal  year  ending  June  30,  1912.  This  connect- 
ing link  was  furnished  by  the  lessee  to  adapt  its  lines  for  operation  in 
conjunction  with  the  "railroad,"  and  then  over  the  Sea  Beach  line, 
which  is  undoubtedly  part  of  the  "existing  railroad."  Under  article 
XIII,  the  lessee  undertook  to  reconstruct  "existing  railroads,"  so  as 
to  adapt  them  for  operation  in  connection  with  the  "railroad,"  and 
therefore,  for  the  purposes  of  the  contract,  this  connecting  link  can  fair- 
ly be  held  to  fall  under  the  definition  of  "existing  railroads."  The  fair 
intent  of  the  contract  is  that  the  same  rate  of  fare  shall  be  charged  for 
a  ride  over  the  "railroad"  and  the  "existing  railroads"  as  was  charged 
in  1912  for  a  similar  ride  over  the  "existing  railroads."  A  charge  of  10 
cents  was  made  on  both  lines  for  the  same  ride  that  this  plaintiflf  took 
on  the  present  West  End  line  from  Thirty-Sixth  street  to  Coney  Island. 
In  1912  a  passenger  would  board  either  a  Sea  Beach  train  or  West 
End  train  at  the  Thirty-Sixth  street  station  and  would  have  to  pay  a 
10-cent  fare  on  either  line  for  a  ride  to  Coney  Island,  and  the  same 
fare  for  a  similar  ride  on  the  Brighton  or  Culver  lines.  Under  these 
provisions,  therefore,  the  defendant  had  the  right  to  charge  the  plaintiff 
the  10-cent  fare  exacted. 

But,  if  the  terms  of  the  contract  were  ambiguous,  there  has  been  a 
practical  construction  of  the  meaning  of  the  contract  by  the  Public 
Service  Commission,  through  which  the  city  has  acted  in  the  execution 
of  the  contract,  and  the  defendant's  predecessors.  The  Public  Service 
Commission  has  uniformly  treated  the  "connecting  link"  as  part  of  the 
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reconstruction  of  "existing  railroads,"  and  consequently  as  coming 
within  the  definition  of  "existing  railroads."  Furthermore  the  "exist- 
ing railroads"  filed  with  the  Public  Service  Commission  fare  schedules 
showing  a  10-cent  charge  for  the  ride  taken  by  the  plaintiff,  and  this 
has  also  been  accepted  by  the  Public  Service  Commission* 
Judgment  affirmed,  with  $25  costs.    All  concur. 


(191  App.  Div.  908) 

OILMAN  V.  HUNNBWEIIi. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  12,  1920.) 

1.  Ck)NTBACT8  ^=S>54(1) — ^ACTS  IMPOSING  WO  UEOAL  OBLIGATION  CONSTITUTB  NO 

CONSIDEBATION. 

Acts  Which  Impose  no  legal  obligation  on  the  other  party  to  an  agree- 
ment can  constitute  no  consideration  therefor. 

2.  CoNTBACTS  ^=3>76 — Gifts  cannot  cbbatb  *'mobai,  obugahon"  sitffioient 

TO  BUPPOBT  A  CONTBACT. 

That  one  party  to  (in  agreement  makes  gifts  to  the  other  does  not  create 
a  moral  obligation  which  will  support  the  agreement ;  a  "moral  obligation" 
being  ah  imperative  duty,  which  would  be  enforceable  by  law,  were  it 
not  for  some  positive  rule  which,  with  a  view  to  a  general  benefit,  ex- 
empts a  party  in  that  particular  instance. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Moral  Obligation.] 

3.  CONTBACTS   ^=»60 — ^ACTS   OF  FBIENDSHIP   AND    COUBTKST   NOT   A   OONSIDEBA- 

TION. 

Mere  acts  of  friendship  and  courtesy  cannot  constitute  a  consideration 
for  a  contract 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Julia  A.  Oilman  against  Mabel  R.  Hunnewell.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  complaint 
unanimously  dismissed. 

Argued  before  TENKS,  P.  J.,  and  RICH,  PUTNAM,  BLACKMAR, 
and  JAYCOX,  JJ. 

Ralph  G.  Barclay,  of  Brooklyn,  for  appellant. 

John  J.  Crawford,  of  New  Yoiic  City,  for  respondent 

PER  CURIAM.  [1,2]  The  agreement  in  suit  is  without  considera- 
tion. All  the  plaintiff  had  done  for  the  defendant  prior  to  the  agree- 
ment clearly  imposed  no  legal  obligation  upon  the  defendant,  and  was 
therefore  no  consideration  for  the  agreement.  Arend  v.  SmiA,  151 
N.  Y.  502,  45  N.  E.  872 ;  Chilcott  v.  Trimble,  13  Barb.  502 ;  9  Cyc. 
358.  There  was  no  moral  obligation  existing  at  the  time  of  the  mak- 
ing of  the  agreement.  The  plaintiff  had  made  gifts  to  the  defendant, 
but  these  did  not  create  a  moral  obligation.  A  moral  obligation  is  an 
imperative  duty,  which  would  be  enforceable  by  law,  were  it  not  for 
some  positive  rule,  which,  with  a  view  to  a  general  benefit,  exempts  a 
party  in  that  particular  instance.  Goulding  v.  Davidson,  25  How.  Prac. 
483,  484;  Tebbetts  v.  Dowd,  23  Wend.  379,  382;  9  Cyc.  363. 

[3]  After  the  agreement  was  executed,  the  plaintiff  did  nothing  for 

^s>Por  otber  cases  see  same  topic  ft  KEV-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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the  defendant  The  plaintiff  occasionally  wrote  a  friendly  letter  to  the 
defendant,  and  once  procured  some  one  to  send  a  telegram  for  the  de- 
fendant. These  are  merely  acts  of  friendship  and  courtesy,  and  do 
not  constitute  a  consideration.  However,  when  the  defendant  apparent- 
ly needed  money,  the  plaintiff  was  unable  to  furnish  it,  and  recommend- 
ed that  the  plaintiff  apply  to  her  lawyer. 
Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 


(191  App.  Diy.  284) 

TOWN  OF  ISUP  V.  SUFFOLK  COUNTY. 

(Supreme  Court,  Appellate  Divisicm,  Second  Department    March  19,  1920.) 

1.  Pattpebs  «=»10— Town  cannot  complain  bkcausb  county  fails  to  fub- 

hish  esnuatb  fob  buppobt  of  poob  and  bequibes  bedcbirbsement  fob 
amounts  80  exfendbd. 

That  a  county  poor  superintendent  has  failed  to  comply  with  Poor 
Law,  §  11,  requiring  him  to  present  to  the  board  of  supervisors  at  Its  an- 
.  nual  meeting  an  estimate  of  the  sum  necessary  for  the  support  of  the 
connty  poor  for  the  ensuing  year,  but  has  reported  the  cost  for  support 
of  both  town  and  county  poor  for  the  preceding  year,  which  amount  was 
apportioned  by  the  supervisors  among  the  several  towns  under  section  9 
in  accordance  with  the  number  of  poor  of  each  town,  such  amounts 
being  levied  and  collected  by  the  several  tovnis,  does  not  give  a  town 
any  cause  for  complaint,  the  only  difference  In  result  being  that.  Instead 
of  each  town  raising  an  estimated  amount  and  placing  it  In  the  hands  of 
the  county  treasurer  for  the  support  of  its  poor,  the  county  first  paid  for 
such  support  and  later  was  reimbursed  by  the  towns. 

2.  Paupesb  ^=»1()— Decision  as  to  amount  chabgeable  to  towns,  when  ap- 

PBOVED  BY  SXJPEBVISOES,   WILL  NOT  BE  DISTUBBED. 

Where  the  county  superintendent  of  the  poor  has  exercised  his  judg- 
ment as  to  the  ampunt  chargeable  to  the  towns  of  the  county  under 
Poor  Law,  |§  8,  9,  11,  and  the  board  of  supervisors  has  approved  it,  and 
levied,  and  collected  taxes  in  accordance  therewith,  their  decision  should 
not  be  disturbed. 

S.  Paupebs  ^=>10 — Town  cannot  sue  fob  excess  taxes  levied  fob  aid  of 

COUNTY  POOB  house. 

That  tinder  Poor  Law,  §|  8-11,  not  enough  money  has  been  raised  di- 
rectly by  the  towns,  based  upon  the  number  of  town  poor  in  the  ialmshoase, 
but  that  the  county  has  raised  and  paid  more  than  its  proportionate  share 
of  the  maintenance  of  the  almshouse,  and  for  such  sum  has  levied  upon 
the  several  towns  in  accordance  with  the  assessed  valuation,  does  not  give 
rise  to  cause  of  action  on  the  part  of  a  town  for  the  excess  which  the 
town  has  been  thus  forced  to  pay ;  the  town  never  having  had  any  inters 
est  in  such  money. 

Appeal  from  Special  Term,  Suffolk  County. 

Action  by  the  Town  of  Islip  against  the  County  of  Suffolk.  From  an 
interlocutory  judgment,  defendant  appeals.  Reversed,  and  complaint 
dismissed. 

Argued  before  RICH,  PUTNAM,  BLACKMAR,  KELLY,  and 
JAYCOX,  JJ. 

Percy  L.  Housel,  of  Rivcrhead,  for  appellant. 
Alexander  Slater,  of  New  York  City,  for  respondent. 
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JAYCOX,  J.  In  this  action  the  plaintiff  claims  that  it  has  been 
obliged  to  pay  to  the  county  of  Suffolk  sums  in  excess  of  the  sum 
which  said  plaintiff  was  required  to  pay  for  the  support  of  its  poor 
in  accordance  with  the  Poor  Law.  It  is  claimed  that  taxes  for  the 
support  of  the  town  poor  have  been  levied  and  collected  not  in  accord- 
ance with  the  number  of  poor  of  the  plaintiff  town,  but  in  accordance 
with  the  assessed  valuation  of  the  property  in  said  town.  There  are 
town  poor  in  Suffolk  county,  and  the  county  keeps  and  mai  -ains  an 
almshouse.  Under  section  8  of  the  Poor  Law  (chapter  42,  Consolidated 
Laws),  the  county  treasurer  is  required  to  open  and  keep  an  account 
with  each  town,  in  which  the  town  shall  be  credited  with  all  moneys 
received  from  its  offices  and  charged  with  all  moneys  paid  for  the 
support  of  its  poor,  and  the  superintendent  of  the  poor  is  also  re- 
quired to  make  a  report  to  the  county  treasurer  each  year,  show- 
ing the  sum  charged  to  the  several  towns  for  the  support  of  their  poor, 
which  shall  be  charged  to  such  towns,  respectively,  by  the  treasurer 
in  his  account.  This  section  of  the  law  was  apparently  disregarded  by 
the  officials  of  the  county  of  Suffolk,  and  for  the  purposes  of  this 
action  we  may  safely  treat  it  in  the  same  manner  as  the  same  informa- 
tion eventually  reached  the  board  of  supervisors,  the  body  which  im- 
poses the  taxes,  and  plaintiff's  cause  of  action  does  not  arise  by  rea- 
son of  any  failure  to  keep  an  account.  It  is  based  solely  on  one  propo- 
sition, and  that  is  that  by  reason  of  the  manner  in  which  the  taxes  have 
been  levied  and  assessed  the  plaintiff  has  been  required  to  pay  more 
than  its  proportionate  share  for  the  support  of  the  poor  of  the  county 
of  Suffolk. 

The  procedure  in  Suffolk  county  was  as  follows:  The  county  paid 
the  entire  cost  of  the  maintenance  of  the  almshouse  and  the  support  of 
the  poor,  both  county  and  town  poor.  In  accordance  with  section  9 
of  the  Poor  Law,  the  superintendent  of  the  poor  annually  made  out  a 
statement  of  the  expenses  incurred  by  him  during  the  preceding  year 
for  the  support  of  the  town  poor  and  of  the  moneys  received  therefor, 
exhibiting  the  deficiency  in  the  funds  provided  for  defraying  such  ex- 
penses. No  funds  had  been  provided  or  received  for  this  purpose. 
The  total  amount  had  been  advanced  and  paid  by  the  county.  There 
was,  therefore,  a  deficit  owing  by  each  town  pi  the  total  amount  paid 
for  the  support  of  its  poor. 

[1]  The  town  cannot,  I  think,  complain  because  no  estimate  was 
made  and  no  moneys  raised  in  advance,  any  more  than  it  could  for  an 
erroneous  estimate.  If  an  estimate  had  been  made,  and  the  money  rais- 
ed had  been  insufficient,  the  same  procedure  would  have  been  adopt- 
ed as  to  the  deficit  that  was  here  adopted  for  the  full  sum  expended 
for  the  support  of  the  town  poor.  The  board  of  supervisors  then  pro- 
ceeded according  to  said  section  9  of  the  Poor  Law,  and  apportioned 
the  deficiency  among  the  several  towns  in  proportion  to  the  number 
oi  town  poor  in  such  towns  who  had  been  provided  for  by  such  super- 
intendent, and  charged  the  towns  with  such  proportion.  These  amounts 
were  fixed  in  accordance  with  the  number  of  inmates  which  eacih  town 
had  in  the  almshouse  and  the  number  of  days  which  each  inmate  re- 
mained there.    The  amounts  so  fixed  were  thereupon  levied  and  collect- 
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ed  by  the  several  towns  with  the  other  contingent  expenses  of  th6  town. 
This  levy  was  based,  not  upon  an  account  kept  by  the  county  treasurer, 
but  upon  the  report  of  the  superintendent  of  the  poor.  The  county 
treasurer's  account  would  necessarily  have  been  based  upon  the  same 
thing.  The  county  treasurer  had.no  funds  in  his  hands,  because  none 
were  raised  in  advance.  His  account,  therefore,  would  have  been  only  a 
copy  of  the  expenditures  of  the  superintendent  of  the  poor. 

Section  11  of  the  Poor  I^aw  requires  the  superintendent  of  the  poor 
to  present  to  the  board  of  supervisors  at  its  annual  meeting  an  esti- 
mate of  the  sum  which,  in  his  opinion,  will  be  necessary  for  the  sup- 
port of  the  county  poor  during  the  ensuing  year.  This  was  not  done 
by  the  superintendent.  Instead,  he  submitted  a  report  in  which  he 
charged'to  the  county  each  year  the  cost  of  supporting  the  county  poor 
in  the  same  manner  and  at  the  same  rate  he  did  the  town  poor.  At  the 
same  time  and  in  the  same  report  he  showed  the  total  cost  of  the  sup- 
port of  all  the  poor,  both  town  and  county,  during  the  past  year,  to- 
gether with  the  cost  of  niaintenance  of  the  almshouse. 

Although  there  h^s  not  been  a  strict  compliance  with  the  statute,  still 
each  officer  and  board  required  to  take  action  under  the  statute  pos- 
sessed at  the  time  of  taking  such  action  the  same  information  he  would 
have  had,  had  the  statute  been  strictly  complied  with,  except  an  es- 
timate of  the  sura  which  in  the  superintendent's  opinion  would  be  nec- 
essary during  the  ensuing. year  for  the  support  of  the  county  poor. 
The  only  difference  in  the  result  at  all  material  is  that,  instead  of  each 
town  raising  an  estimated  amount  and  placing  it  in  the  hands  of  the 
county  treasurer  for  the  support  of  its  poor,  the  county  has  first  paid 
for  the  support  of  all  the  poor,  and  the  following  year  the  towns  have 
reimbursed  the  county.    The  plaintiff  suffered  nothing  by  this  method. 

The  plaintiff's  other  cause  of  complaint,  and  this  I  think  is  the 
gravamen  of  its  action,  is  the  claim  that  not  enough  money  was  raised 
by  apportioning  the  cost  of  supporting  the  poor  among  the  towns  in 
proportion  to  the  number  of  inmates  from  the  respective  towns  in  the 
almshouse.  The  almshouse  is  a  county  institution,  maintained  at  the 
expense  of  the  county,  and  each  town  is  chargeable  with  its  share  of 
the  expense  of  maintaining  it,  whether  there  are  any  town  poor  there- 
in or  not.  This  expense  is  raised  by  a  tax  levied  upon  the  towns  in  ac- 
cordance with  their  assessed  valuations.  In  addition  to  this,  each  town 
is  required  to  pay  for  the  support  of  its  poor  (sections  8  and  10  of 
the  Poor  Law),  and  the  amount  necessary  for  this  purpose  shall  be 
levied  among  the  several  towns  in  proportion  to  the  number  and  the 
expenses  of  the  town  poor  of  each  town  respectively  (section  9).  The 
superintendent  of  the  poor  could  only  charge  to  each  town  the  amount 
paid  for  the  support  of  the  poor  of  that  town,  and  the  superintendent 
of  the  poor  of  Suffolk  county  has  construed  "support"  to  mean  the  ac- 
tual cost  of  food  and  clothing  furnished. 

The  plaintiff  claims,  in  effect,  that  the  towns  and  the  county  are 
partners,  and  that  the  total  expense,  or  practically  the  total  expense, 
of  maintaining  the  almshouse  and  supporting  the  poor  therein  should 
be  divided  according  to  the  number  of  inmates  therein  chargeable 
to  the  respective  towns  and  the  county.    The  plaintiff  asserts  that  a 
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larger  Amount  is  charged  to  the  county  for  maintaining  the  almshouse 
than  is  properly  so  chargeable.  This  latter^  amount  (the  count/s 
share)  is  levied  upon  the  towns  in  accordance  with  their  assessed  val- 
uations, and,  as  Islip's  valuation  is  greater  in  proportion  to  the  number 
of  its  town  poor  than  some  of  the  other  towns,  it  is  claimed  that  the 
plaintiff  has  paid  more  than  its  proportion. 

An  examination  of  the  reports  of  the  superintjsndent  of  the  poor 
shows  that  he  has  stated  all  the  expenditures  for  the  maintenance  of 
the  county  almshouse  and  the  support  of  the  poor  therein.  He  has 
then  shown  separately  the  cost  of  food  and  clothing,  which  he  con- 
strues to  be  the  cost  of  supporting  the  poor  therein.  This  sum  is 
much  less  than  the  total  sum  previously  mentioned.  This  smaller  sum 
is  divided  among  the  towns  and  the  county  in  accordance  with  the 
number  of  inmates  which  the  respective  towns  and  the  county  have 
therein.  The  balance  of  the  total  sum,  or  the  cost  of  maintaining  the 
almshouse,  is  made  a  county  charge,  and  the  amount  thereof  is  raised 
by  assessment  upon  the  towns  in  accordance  with  their  assessed  valua- 
tions. It  will  be  seen  by  this  that  the  superintendent  determines  up- 
on an  amount  which  might  be  called  an  "overhead  charge"  for  main- 
taining the  county  almshouse,  and  deducts  this  from  the  total  amount 
as  an  item  chargeable  to  the  county  alone.  That  there  is  necessarily 
such  a  sum  so  deductible  is  not  questioned ;  the  basis  of  the  complaint 
being  merely  that  th^  sum  so  deducted  and  raised  by  general  taxation 
is  greater  than  it  should  be. 

[2]  When  the  superintendent  has  exercised  his  judgment  -as  to 
the  amount  chargeable  to  the  towns  and  the  county,  and  the  board  of 
supervisors  has  approved  it,  and  levied  and  collected  taxes  in  accord- 
ance therewith,  their  decision  should  not  be  disturbed. 

The  plaiAtiff's  contention  is  based  entirely  upon  the  testimony  of 
an  expert,  who  has  examined  the  reports  of  the  superintendent  of 
the  poor  and  the  minutes  of  the  board  of  supervisors,  and  from  such 
examination  has  reached  the  conclusion  that  items  have  been  improperly 
included  in  what  I  have  referred  to  as  the  "overhead  charge."  This 
seems  to  be  a  poor  basis  upon  which  to  reject  the  action  of  admin- 
istrative officers  who  have  with  apparent  honesty  and  fairness  made 
an  apportionment  of  these  expenses.  If  this  may  be  done,  some 
other  town  may  employ  another  expert,  whose  ideas  as  to  the  proper 
division  of  these  expenses  differ  from  the  ideas  of  the  expert  employed 
in  the  present  case,  and  the  county  may  be  required  to  pay  over  in 
accordance  wtih  bis  conclusions.  If  the  county  farm  should  be  run  at 
a  profit,  the  reverse  of  the  proposition  now  urged  would  then  be  pre- 
sented. 

■  In  the  absence  of  fraud  or  deceit,  the  apportioning  of  the  expense 
of  maintaining  the  county  almshouse  and  the  support  of  the  poor  there- 
in being  an  administrative  function,  the  action  of  the  proper  officials 
thereon  is  final.  Such  duties  cannot  be  devolved  upon  the  courts, 
especially  long  after  the  action  in  question,  and  after  the  money  has 
been  raised  and  expended.  There  is  nothing  to  show  that  the  action 
did  not,  when  taken,  meet  with  the  approval  and  concurrence  of  the 
town  of  Islip,  as  represented  in  the  board  of  supervisors  by  its  su- 
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pervisor.  Upon  at  least  one  occasion  the  resolution  confirming  the 
taxes  as  extended  upon  the  rolls  of;  the  several  towns  was  offered  by 
the  supervisor  of  the  plaintiflf  town,  who  verifies  the  complaint  in  this 
action. 

[3]  I  am  further  of  the  opinion  that,  if  the  plaintiff's  contention 
is  sustained,  still  this  action  cannot  be  maintained  by  the  town.  The 
moneys  which  the  town  seeks  to  recover  are  not  the  moneys  of  the 
town.  The  town  never  had  any  interest  therein.  The  plaintiff  does 
not  contend  that  moneys  raised  for  the  support  of  the  town  poor  have 
been  diverted  to  other  purposes.  It  claims  that  not  enough  money 
has  been  raised  directly  by  the  towns,  based  upon  the  niimber  of  town 
poor  in  the  almshouse,  and  that  the  county  has  raised  and  paid  more 
than  its  proportionate  share  for  the  maintenance  of  the  almshouse, 
and  that  this  latter  sum  has  been  levied  upon  the  several  towns  in 
accordance  with  their  assessed  valuations.  My  attention  has  been 
called  to  no  authority  holding  that  such  a  situation  gives  rise  to  a 
cause  of  action  in  favor  of  a  town,  and  I  am  unable  to  see  any  basis 
for  such  a  holding.  The  authorities  cited  by  the  plaintiff  are  not  in 
point.  It  cites  Wood  v.  Supervisors  of  Monroe  Co.,  50  Hun,  1,  2 
N.  Y.  Supp.  369 ;  People  ex  rel.  City  of  Tonawanda  v.  Fitzhenry,  170 
App.  Div.  227,  156  N.  Y.  Supp.  70;  Strough  v.  Board  of  Supervisors, 
119  N.  Y.  212,  23  N.  E.  552;  Woods  v.  Supervisors,  etc.,  136  N.'Y. 
403.  32  N.  E.  1011;  Vinton  v.  Board  of  Supervisors,  89  Hun,  582, 
35  N.  Y.  Supp.  285 ;  City  of  Buffalo  v.  County  of  Erie,  88  Misc.  Rep. 
591,  151  N.  Y.  Supp.  409;  Port  Richmond  v.  County  of  Richmond, 
11  App.  Div.  217,  43  N.  Y.  Supp.  147;  Bridges  v.  Board  of  Super^ 
visors  of  Sullivan  County,  92  N.  Y.  570;  Crowninshield  v.  Suprs.  of 
Cayuga  County,  124  N.  Y.  583,  27  N.  E.  242— and  a  number  of  other 
cases,  all  of  which  have  relation  to  a  situation  where  the  county  has  had 
in  its  possession  for  a  certain  purpose  funds  belonging  to  a  town  or 
municipality  and  has  misappropriated  such  funds. 

The  plaintiff  also  cites  Guaranty  Trust  Co.  v.  City  of  New  York, 
108  App.  Div.  192,  95  N.  Y.  Supp.  770.  In  this  action  a  taxpayer  is 
permitted  to  recover  a  void  tax.  This  would  seem  to  indicate  that 
if  the  taxes,  or  any  portion  thereof,  involved  in  this  action,  were  void; 
the  remedy  lies  with  the  taxpayer  himself,  and  not  with  the  plaintiff. 
The  plaintiff  cites  another  line  of  authorities,  of  which  Tuma  v.  Piep- 
enbrink,  77  Misc.  Rep.  357, 136  N.  Y.  Supp.  343,  is  an  example.  These 
authorities  are  merely  to  the  effect  that  actions  in  relation  to  the  town's 
property  are  to  be  brought  by  the  town  itself.  In  the  case  last  mention- 
ed trustees  of  town  lands  endeavored  to  bring  an  action  in  relation  to 
lands  belonging  to  the  town.  The  title  of  the  land  not  being  in  the 
trustees,  it  was  held  that  the  cause  of  action  inured  to  the  town,  and 
that  the  action  must  be  brought  in  its  name. 

Findings  of  fact  15  and  16  and  the  conclusions  of  law  contained  in 
thie  decision  should  be  reversed,  as  should  also  the  refusal  to  find  the 
defendant's  proposed  finding  of  fact  No.  11,  and  the  defendant's  pro- 
posed finding  of  fact  No.  11  is  found. 

The  interlocutory  judgment  should  be  reversed,  with  costs,  and  the 
I  complaint  dismissed,  with  costs.    Settle  order  on  notice.    All  concur. 
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BROOKLYN  CITY  R.  CO.  T.  WHALEN.  ♦ 
(Supreme  Court,  Special  Term,  Kings  County.    March  81,  1920.) 

1.  Municipal  cobpobations  ^=»703(1) — Certificate  op  public  conveniencb 

and  otheb  bequibements  necessabt  to  operation  op  bub  lines. 

Bus  lines,  maintained  and  operated  by  private  Individuals  or  corpora- 
tions on  city  streets,  are  wltliin  Transportation  Corporations  Law,  If 
24-26,  and  Public  Service  Commissions  Law,  §  53,  requiring  that  a  certifli- 
cate  of  public  convenience  and  necessity  be  obtained  and  other  require- 
ments complied  with  as  a  condition  to  operation. 

2.  Municipal  cpbpohations  <S=>273%,  New,  vol.  2  Key-No.  Series — Not  au- 

thorized TO  operate  bus  lines. 

City's  operation  of  bus  lines  would  have  been  illegal,  express  legisla- 
tive authority  being  necessary  to  authorize  a  municipality  to  operate 
bus  lines,  and  no  such  authority  having  been  granted,  notwithstand- 
ing Home  Rule  Act  (General  City  Law)  S  19,  as  added  by  Laws  1913, 
c.  247,  empowering  city  to  "regulate,  manage  and  control  its  property  and 
local  affairs,"  and  section  20,  subds.  7  and  9,  as  added  by  Laws  1913,  c. 
247,  authorizing  operation  of  water  supply  systems  and  ferries. 

3-  Municipal  corporations  «=»273%,  New,  vol.  2  Key-No.  Series — Authority 
to  operate  public  utilities  must  be  expressly  conferred. 

Municipalities  are  without  authority,  unless  it  is  expressly  conferred 
by  the  Legislature,  to  operate  railroad  or  bus  lines,  or  public  utilities 
of  any  kind. 

4.  Municipal  corporations  ^=>79 — ^Limitations  on  powers  continue,  not- 
withstanding Ho&fE  Rule  Act. 

Existing  limitations  on  the  powers  of  municipalities  existing  either 
under  special  or  general  laws  still  continue,  notwithstanding  the  Home 
Rule  Act  (General  City  I^w). 

6.  Municipal  corporations  «=>273%,  New,  vol.  2  Key-No.  Series — ^Munici- 

pally operated  railroads  or  bus  lines  required  to  comply  with  gen- 
eral LAWS. 

A  city,  even  if  authorized  to  become  a  common  carrier,  would  have  no 
right  to. operate  railroads  or  bus  lines  without  complying  with  the  pro- 
visions of  the  general  laws  of  the  state  regulating  such  operation;  the 
term  "common  carrier,**  within  Public  Service  Commissions  Law,  being 
applicable  to  municipally  owned  or  operated  railroad  or  'bus  line,  in 
view  of  section  2,  subd.  9,  as  added  by  Laws  1917,  c.  805. 
ft.  Municipal  corporations  ^=>64 — Must  comply  with  the  law. 

A  city  must  comply  with  the  law. 

7.  Injunction  ^=>77(1) — City  may  be  enjoined  from  assuming  unauthor- 

ized power. 

When  the  dty  assumes  power  that  It  does  not  possess,  it  must  be  en- 
Joined,  the  same  as  any  citizen  would  be. 

Action  by  the  Brooklyn  City  Railroad  Company  against  Grover  A. 
Whalen,  individually  and  as  Commissioner  of  Plant  and  Structures 
of  the  City  of  New  York.    Plaintiff's  motion  for  injunction  granted. 

See,  also, App.  Div. ,  181  N.  Y.  Supp.  929. 

CuUen  &  *Dykman,  of  Brooklyn  (William  N.  Dykman  and  Jackson 
A.  Dykman,  both  of  Brooklyn,  of  counsel),  for  plaintiff. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (William  B. 
Carswell  and  Joseph  A.  Devery,  both  of  New  York  City,  of  counsel),, 
for  defendant. 

CROPSEY,  J.  The  plaintiff  owns  and  operates  lines  of  surface 
cars  in  the  city  of  New  York.    It  seeks  an  injunction  restraining  the 

•Order  afflrmeii  —  App.  Dlv.  — ,  182  N.  Y.  Supp.  283. 
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defendant  from  operating  certain  automobile  bus  lines  that  are  now 
hemg  maintained.  The  operation  of  the  bus  lines  was  authorized  by 
the  board  of  estimate  of  the  city  of  New  York.  They  run  virtually 
parallel  with  certain  of  ihe  car  lines  operated  by  the  plaintiff.  That 
they  are  directly  in  competition  with  the  plaintiff  is  apparent. 

Plaintiff  seeks  the  injunction,  alleging  that  the  bus  lines  are  oper- 
ated without  authority  of  law  and  that  the  provisions  of  statute  have 
not  been  complied  with.  The  plaintiff  contends  no  bus  line  can  be 
operated,  except  under  the  pi'ovisions  of  sections  24,  25,  and  26  of 
the  Transportation  Corporations  Law  (Consol.  Laws,  c.  63),  and 
upon  compliance  with  the  provisions  of  section  74  of  the  Greater  New 
York  Chaiter  (Laws  1901,  c.  466).  The  provisions  of  the  Transpor- 
tation Corporations  Law  mentioned  bring  the  owners  and  operators 
of  a  bus  hne  within  the  definition  of  the  term  "common  carrier,"  as 
used  in  the  Public  Service  Commissions  Law  (Consol.  Laws,  c.  48,  §  2,. 
subd.  9),  and  require  that  a  certificate  of  public  convenience  and  neces*  • 
sity  be  obtained,  after  the  consent  of  the  local  authorities  of  the  city 
has  been  secured,  following  a  public  notice  and  hearing.  Section  74 
of  the  charter  prescribes  the  length  of  notice,  time  within  which  the 
application  must  be  acted  upon,  and  other  requirements,  including 
the  necessity  for  the  separate  and  additional  approval  of  the  mayor,. 
besides  that  of  the  board  of  estimate,  to  any  contract  or  resolution  au- 
thorizing such  operation.  Section  53  of  the  Public  Service  Commis- 
sions Law  requires  the  obtaining  of  a  certificate  of  public  convenience 
and  necessity  before  any  railroad  may  be  constructed  or  operated; 
and,  as  has  been  noted,  this  provision  is  made  applicable  to  the  oper- 
ation of  bus  lines. 

The  defendant  in  effect  concedes  he  has  not  complied  with  any  of 
the  provisions  of  statute  above  referred  to.  He  admits  that  no  cer- 
tificate of  public  convenience  and  necessity  has  been  obtained  from 
the  Public  Service  Commission,  that  the  right  to  operate  the  bus  lines 
has  not  been  granted  after  public  hearing,  and  that  none  of  the  other 
requirements  has  been  followed.  His « contention  is  that  none  of  the 
provisions  referred  to  is  applicable;  that  the  city  of  New  York  has 
the  right  to  maintain  the  bus  lines  without  complying  with  any  of  the 
provisions  of  the  statutes  mentioned.  The  defendant's  claim  in  that 
regard  is  twofold:  First,  that  an  emergency  existed,  which  justified 
the  city  in  taking  prompt  action;  and,  second,  that  under  the  terms 
of  the  so-called  Home  Rule  Act  (article  2a  of  General  City  Law 
[Consol.  Laws,  c.  21]  added  by  Laws  of  1913,  chapter  247)  the  city 
has  the  power  to  operate  bus  lines,  or  street  railways,  or  other  rail- 
ways for  the  convenience,  comfort,  health,  or  happiness  of  its  in- 
habitants. 

The  complaint  in  this  action  alleges  that  the  defendant  is  operating 
the  bus  lines.  This  is  true,  in  the  sense  that,  acting  under  the  res- 
olutions of  the  board  of  estimate,  he  made  arrangements  for  their 
operation  and  in  some  respects  is  supervising  it.  But  the  papers  in 
the  case  shpw  that  the  operation  is  not  conducted  by  the  city.  On 
the  contrary,  the  busses  are  operated  wholly  by  their  individual  owners 
and  solely  for  their  profit.  The  bus  owners  pay  nothing  to  the  city 
ISl  N.Y.S.— 14 
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for  their  franchise  or  right  to  operate  over  the  city  streets,  nor  for 
their  wear  and  tear  thereof,  nor  for  tlic  use  of  the  squares  and  public 
places  which  serve  as  their  stations  or  terminals.  The  men  who 
operate  the  busses  are  not  city  employes.  They  are  either  the  owners 
of  the  busses  or  the  employes  of  those  owners. 

Not  only  does  the  city  derive  no  benefit  from  their  operation,  but 
it  is  actually  expending  large  sums  of  money  in  connection  therewith. 
These  bus  owners  are  permitted  by  the  defendant  to  run  their  cars 
and  the  defendant  attempts  to  regulate  to  some  extent  their  operation. 
He  endeavors  to  see  that  they  leave  their  various  terminals  regular- 
ly, and  are  operated  in  accordance  with  some  general  regulations  which 
he  has  prescribed.  In  this  endeavor  the  defendant  is  employing  a  large 
number  of  men  at  the  expense  of  the  taxpayer,  which,  at  the  present 
rate,  will  amount  to  over  $85,000  a  year.  The  bus  owners  and  oper- 
ators collect  and  keep  all  the  fares.  This  was  admitted  by  the  corpo- 
ration counsel  upon  the  argiiment.  They  do  not  accoimt  to  the  city 
for  any  of  their  receipts.  In  other  words,  the  busses  are  maintained 
for  the  sole  profit  of  their  owners,  and  are  in  no  sense  maintained  or 
operated  by  the  city  of  New  York.  The  bus  owners  are  not  even  re- 
quired to  carry  liability  insurance  to  protect  pedestrians  or  others 
who  may  be  injured  through  their  careless  operation.  The  bus  owners 
are  under  no  obligation  to  continue  their  operation.  They  may  stop 
running  on  their  route  at  any  time,  and  leave  the  state,  taking  their 
busses  with  them.  Their  operation  under  such  conditions  is  a  menace 
to  the  pubHc. 

[1]  Bus  lines  maintained  and  operated  by  private  individuals  or 
corporations  come  within  the  provisions  of  the  Transportation  Cor- 
porations Law  and  the  Public  Service  Commissions  Law  already  men- 
tioned. They  cannot  be  operated  without  obtaining  the  certificate  of 
public  convenience  and  necessity  and  complying  with  the  other  re- 
quirements. This  is  held  in  an  unbroken  line  of  decisions.  Public 
Service  Commission  v.  Booth,  170  App.  Div.  590,  156  N.  Y.  Supp. 
140;  Public  Service  Commission  v.  Hurtgan,  91  Misc.  Rep.  432,  154 
N.  Y.  Supp.  897 ;  Public  Service  Commission  v.  Fox,  96  Misc.  Rep.  283, 
160  N.  Y.  Supp.  59;  Pub.  Serv.  Comm.  v.  Mt.  Vernon  Taxicab  Co.. 
101  Misc.  Rep.  497,  168  N.  Y.  Supp.  83 ;  Niagara  Gorge  Railroad  Co. 
v.  Gaiser,  109  Misc.  Rep.  38,  178  N.  Y.  Supp.  156.  As  the  bus  lines 
in  question  here  are  owned  and  operated  by  private  interests,  the  above 
authorities  are  controlling  and  decisive. 

[2, 3]  But,  if  it  could  be  held  that  the  bus  lines  in  fact  were  being 
operated  by  the  city,  the  result  would  be  the  same.  Their  operation 
would  still  be  illegal.  Municipalities  are  without  authority,  unless  it 
is  expressly  conferred  by  the  Legislature,  to  operate  railroads  or  bus 
lines  or  public  utilities  of  any  kind.  Dillon  on  Mimicipal  Corpora- 
tions (5th  Ed.)  §  1237;  Matter  of  Water  Commissioners  of  White 
Plains,  176  N.  Y.  239,  251.  68  N.  E.  348;  Queens  County  Water  Co. 
V.  Monroe,  83  App.  Div.  105,  82  N.  Y.  Supp.  610.  The  defendant 
claims  that  such  power  is  given  by  the  Home  Rule  Act  (General  City 
Law,  article  2a).  No  claim  is  made  that  such  right  exists  under  any 
other  statute. 
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The  Home  Rule  Act  grants  to  every  city  "power  to  regulate,  man- 
age and  control  its  property  and  local  affairs"  (section  19).  The  same 
section  also  states  diat  no  enumeration  of  powers  in  that  act  or  any 
other  law  "shall  operate  to  restrict  the  meaning  of  this  general  grant 
of  power,  or  to  exclude  other  powers  comprehended  within  this  gen- 
eral grant."  But  this  general  grant  gives  the  city  only  flie  right  to 
"control  its  property  and  local  affairs.'*  And  the  operation  of  railroads 
or  bus  lines  does  not  come  within  this  provision.  Section  20  of  the 
act  enumerates  certain  specific  powers  given  to  each  city,  "subject  to 
the  Constitution  and  general  laws  of  this  state."  These  specific  powers 
include  the  operation  of  water  supply  systems  (subdivision  7)  and  the 
operation  of  ferries  (subdivision  9).  There  is  no  authorization  for  the 
opefation  of  railroad  or  bus  lines,  and  the  authorization  for  the  oper- 
ation of  lighting  systems  is  only  "for  lighting  streets,  public  buildings 
and  public  places"  (subdivision  7).  The  construction  and  operation 
of  the  subways  in  this  city  and  the  city's  part  therein  was  especially 
authorized  by  the  Rapid  Transit  Act  and  its  amendments  (see  Sun 
Publishing  Ass'n  v.  Mayor,  152  N.  Y.  257,  46  N.  E.  499,  37  L.  R.  A. 
788;  Admiral  Realty  Co.  v.  City  of  New  York,  206  N.  Y.  110,  99 
N.  E.  241,  Ann.  Cas.  1914A,  1054). 

[4]  The  Home  Rule  Act  plainly  does  not  give  any  specific  authority 
to  the  city  to  become  a  common  carrier.  While  the  language  of  that 
act  is  somewhat  broad,  it  has  been  construed  by  the  courts  contrary 
to  the  defendant's  contention.  Instead  of  virtually  repealing  all  pro- 
visions of  existing  law  relating  to  cities,  and  giving  them  full  and  free 
power,  as  defendant  in  effect  contends,  the  courts  have  held  that  the 
Home  Rule  Act  has  no  such  effect,  and  gives  no  such  unlimited  i)ow- 
ers.  Elxisting  limitations  upon  the  powers  of  municipalities,  existing 
either  under  special  or  general  laws,  still  continue,  notwithstanding 
the  provisions  of  the  Home  Rule  Act.  City  of  Geneva  v.  Fcnwick, 
159  App.  Div.  621,  145  N.  Y.  Supp.  884;  Gibbs  v.  Luther,  81  Misc. 
Rep.  611,  143  N.  Y.  Supp.  90;  Matter  of  International  Ry.  Co.  v. 
Rann,  224  N.  Y.  83,  90,  120  N.  E.  153. 

[6]  But,  if  that  act  gave  the  city  the  right  to  become  a  common 
carrier,  its  right  to  operate  railroads  or  bus  lines  would  have  to  be 
exercised  under  the  provisions  of  the  general  laws  of  the  state  regu- 
lating such  matters,  and  those  provisions  are  the  ones  already  referred 
to.  The  city  has  in  no  respect  complied  with  such  requirements.  The 
defendant  argfues  that  the  provisions  of  the  Public  Service  Commis- 
sions Law  do  not  apply  to  municipally  operated  railroads  or  bus  lines, 
because  the  provisions  of  that  act  relating  to  such  operation  do  not 
mention  municipalities,  while  the  provisions  of  the  same  act  relating 
to  the  operation  of  gas,  electrical,  and  steam  corporations  do  specifical- 
ly mention  municipalities.  But  this  is  not  controlling.  And,  more- 
over, in  the  definition  of  the  term  "common  carrier,"  found  in  sub- 
division 9  of  section  2  of  that  act,  it  is  expressly,  stated  that  that  term 
shall  not  be  deemed  to  include  "a  mtmicipally  owned  ferry  nor  a 
ferry  company  operating  under  a  lease  from  a  city."  Thus  munici- 
pally owned  or  operated  railroads  or  bus  lines  if  authorized  by  stat- 
ute, must  necessarily  be  held  to  be  included  within  the  definition ;  and 
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the  exception  mentioned  was  added  by  chapter  805  of  the  Laws  of 
1917,  thus  giving  added  significance  to  its  meaning. 

The  additional  claim  of  the  defendant  is  that  the  city  has  the  power 
to  operate  bus  lines  in  an  "emergency."  It  has  been  held  in  som^ 
jurisdictions  that  the  Legislature  may  in  an  emergency  authorize  mu- 
nicipalities to  perform  acts  and  to  engage  in  enterprises  which,  but 
for  the  existence  of  the  emergency,  could  not  be  legally  authorized. 
See  Opinions  of  Justices  of  the  Supreme  Court,  155  Mass.  598,  30 
N.  E.  1142,  15  L.  R.  A.  809;  182  Mass.  605,  66  N.  E.  25,  60  L.  R. 
A.  592.  But  it  does  not  follow,  from  that,  that  a  municipality  has 
such  power,  unless  it  has  been  given  it  by  the  Legislature.  But  this 
question  need  not  be  further  discussed,  because  the  papers  presented 
by  the  defendant  do  not  show  the  existence  of  any  "emergency."  -On 
the  contrary,  they  show  an  intention  to  operate  the  bus  lines  for  an  in- 
definite period,  without  complying  with  the  provisions  of  law,  and 
not  merely  for  a  brief  period,  until  the  provisions  of  law  could  be 
complied  with. 

[8,  7]  The  city  is  not  free  to  act  as  it  pleases,  any  more  than  are 
its  individual  citizens.  Each  is  governed  by  statute.  Each  must 
comply  with  the  law.  It  is  egually  as  reprehensible  for  a  municipality 
to  do  illegal  or  lawless  acts  as  for  an  individual  citizen  to  do  the  same ; 
and  when  the  city  assumes  power  that  it  does  not  possess,  it  must 
be  enjoined,  the  same  as  any  citizen  would  be.  Neither  the  city  nor 
its  citizens  are  above  the  law. 

Motion  for  an  injunction  is  granted,  and  the  order  may  be  settled 
on  notice. 


(110  Misc.  Rep.  357) 

STUYVESANT  LUNCH  &  BAKERY  CORPORATION  v.  REINER. 
(Supreme  Court,  Special  Term,  New  York  CJounty.    February,  1920.) 

1.  Trade  unions  ^=»1 — Labor  organizations  are  lawful,  bodies. 

Labor  organizations  are  lawful  bodies,  which  may  seek  by  lawful  means 
to  secure  adequate  compensation  for  their  services,  or  proper  conditioaa 
under  which  to  work,  or  to  accomplish  any  other  legitimate  objects. 

2.  Trade  unions  ^=>4 — Right  to  refuse  to  join  union. 

The  right  to  join  a  labor  union  implies  the  right  not  to  join  one. 

3.  Injunction  ^=5>101(3) — Picketing  a  restaurant,  whose  employes  were 

satisfied,  enjoined  as  a  malicious  and  unlawful  act. 

Where  plalntiflP,  the  proprietor  of  a  restaurant,  refused  to  unionize  it, 
and  an  agent  of  defendant  union  threatened  and  attempted  a  strike  of 
plaintiffs  employes,  who  refused  to  strike  and  united  In  an  affidavit  that 
they  did  not  wish  to  strike  and  were  entirely  satisfied  with  wages  and 
conditions  of  work,  plaintiff  might  enjoin  the  union  from  picketing  in 
front  of  its  premises,  with  its  concomitants  of  threats  and  intimidations 
of  plaintiff's  employes  and  annoyance  to  its  customers,  on  the  ground 
that  the  picketing  was  a  malicious  and  unlawful  act. 

Motion  for  an  injunction  by  the  Stuyvesant  Lunch  &  Bakery  Corpo- 
ration against  Harry  .Reiner,  as  Treasurer  of  Waiters*  Union,  Local 
No.  1,  an  unincorporated  association  of  seven  or  more  members.  Mo- 
tion granted  to  the  extent  of  forbidding  picketing  in  front  of  plain- 
tiff's premises. 

^=:>For  otber  cases  Fee  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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Harry  W.  Newbutger,  o£  New  York  City,  for  plaintiff, 
Nathaniel  Cohen,  of  New  York  City,  for  defendant. 

GREENBAUM,  J.  The  plaintiff  corporation  conducts  a  restaurant, 
which  was  opened  on  May  1,  1919,  and  employs  from  20  to  30  waiters 
aind  kitchen  help.  There  is  no  claim  that  the  plaintiff  had  discrimi- 
nated against  the  employment  of  persons  belonging  to  a  union.  There 
is  no  criticism  made  as  to  the  wages  paid  to  its  employes,  nor  to  hours 
of  employment.  There  is  no  claim  that  the  conditions  under  which 
the  business  is  conducted  are  unsanitary.  As  a  matter  of  fact,  it  is 
undisputed  that  the  plaintiff  spent  about  $30,000  in  the  early  part  of 
the  year  in  decorating,  renovating,  and  furnishing  the  premises  where 
the  restaurant  is  carried  on,  and  that  they  are  attractive  and  in  a 
sanitary  condition.  The  uncontradicted  evidence  is  that  some  time 
in  October  last  an  agent  of  the  defendant  union  called  upon  one  of 
the  principal  officers  of  the  plaintiff,  who  had  previously  been  a  mem- 
ber of  a  labor  union,  for  the  purpose  of  inducing  him  to  unionize 
the  restaurant.  This  the  plaintiff  refused  to  do.  The  agent  continued 
his  efforts,  and  finally  threatened  a  strike  of  plaintiff's  employes  if  his 
demands  were  not  complied  with.  Subsequently  he  came  to  the  restau- 
rant and  blew  his  whistle.  The  employes,  however,  refused  to  strike. 
In  fact,  they  have  united  in  an  affidavit  that  they  do  not  wish  to  strike, 
and  that  they  are  entirely  satisfied  with  the  wages  and  conditions  under 
which  they  are  working. 

It  is  true  that  defendant  now  claims  that  the  plaintiff  discharged 
two  of  its  employes  because  they  belonged  to  a  union,  but  the  admitted 
fact  is  that,  when  the  agent  first  called  upon  the  plaintiff,  demanding 
that  it  unionize  its  shop,  the  two  employes  who  it  is  claimed  were  dis- 
charged had  not  been  discharged,  or  threatened  with  discharge.  In- 
deed, one  of  them,  a  woman,  had  only  worked  for  plaintiff  a  few 
hours  on  the  very  day  when  the  agent  had  declared  that  he  would 
order  a  strike,  and  the  other,  a  man,  was  discharged  about  the  same 
time.  Following  plaintiff's  refusal  to  unionize,  the  defendant  union 
instituted  picketing  in  front  of  plaintiff's  premises,  with  its  concomi- 
tants of  threats  and  intimidation  of  plaintiff's  ^mploy6s  and  of  annoy- 
ance to  its  customers.  It  is  to  secure  protection  against  these  acts  that 
injunctive  relief  is  sought. 

[1]  We  have  thus  a  case  in  which  all  of  the  employes  of  plaintiff 
.refuse  to  join  the  union,  and  where  the  employer  refuses  to  submit  to 
a  compulsory  acquiescence  in  the  defendant's  demands  to  engage  only 
employes  who  belong  to  a  union.  See  Reardon,  Inc.,  v.  Caton,  107 
Misc.  Rep.  541,  177  N.  Y.  Supp.  803.  It  is  a  commonplace  that 
labor  organizations  are  lawful  bodies,  which  may  seek  by  lawful  means 
to  secure  adequate  compensation  for  their  services,  fair  hours  of  labor, 

J)roper  conditions  under  which  to  work,  or  to  accomplish  any  other 
egitimate  objects.  The  conduct  of  the  defendants,  however,  is  not 
only  coercive  upon  the  plaintiff,  but  also  upon  their  employes.  It  is 
tantamount  to  saying  to  these  employes :  Unless  you  join  the  union, 
you  will  be  deprived  of  your  positions  and  prevented  from  securing 
work  elsewhere.    It  is  a  direct  interference  with  the  exercise  of  their 
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right  of  freedom  of  action  in  a  matter  in  which  they  alone  should  de- 
cide. 

[2]  The  right  to  join  a  union  implies  the  right  not  to  join  one.  To 
quote  from  Curran  v.  Galen,  152  N.  Y.  33,  37,  46  N.  E.  297,  298  (37 
L.  R.  A.  802,  57  Am.  St.  Rep.  496)  : 

"Public  poUcy  and  the  interests  of  society  favor  tbe  ntmost  freedom  in 
the  citizen  to  pursue  his  lawful  trade  or  calling,  and  if  the  purpose  of  an  or* 
ganization  or  combinatiim  of  workingmen  be  to  hamper,  or  to  restrict,  that 
freedom,  and,  through  contracts  or  arrangements  with  employers,  to  coerce 
other  workingmen  to  become  members  of  the  organization  and  to  come  under 
its  rules  and  conditions,  under  the  penalty  of  the  loss  of  their  position,  and  of 
deprivation  of  employment,  then  that  purpose  seems  clearly  unlawful,  and  mUl- 
tates  against  the  spirit  of  our  government  and  the  nature  of  our  institutions. 
The  effectuation  of  such  a  purpose  would  conflict  with  that  principle  of  pub- 
lic policy  which  prohibits  monopolies  and  exclusive  privileges.  It  would  tend 
to  deprive  the  public  of  the  services  of  men  in  useful  employments  and  ca- 
pacities. ♦  ♦  ♦  Every  citizen  is  deeply  interested  in  the  strict  maintenance 
of  the  constitutional  right  freely  to  pursue  a  lawful  avocation,  under  condi- 
tions equal  as  to  all,  and  to  enjoy  the  fruits  of  his  labor,  without  the  imposi- 
tion of  any  conditions  not  required  for  the  general  welfare  of  the  community. 
The  candid  mind  should  shrink  from  the  results  of  the  operation  of  the  princi- 
ple contended  for  here ;  for  there  would  certainly  be  a  compulsion,  or  a  fetter- 
ing, of  the  individual,  glaringly  at  variance  with  that  freedom  in  the  pursuit 
of  happiness,  which  is  believed  to  be  guaranteed  to  all  by  the  provisions 
of  the  fundamental  law  of  the  state.  The  sympathies,  or  the  fellow  feeling 
which,  as  a  social  principl^,  underlies  the  association  of  workingmen  for  their 
common  benefit,  are  not  consistent  with  a  purpose  to  oppress  the  individual 
who  prefers  by  single  effort  to  gain  Ills  livelihood." 

The  principles  stated  in  Curran  v.  Galen,  supra,  have  not  beep  over- 
ruled. On  the  contrary,  they  have  been  expressly  recognized  in  Jacobs 
V.  Cohen.  183  N.  Y.  210,  76  N.  E-  5,  2  L.  R.  A.  (N.  S.)  292,  111 
Am.  St.  Rep.  730,  5  Ann.  Cas.  280;  McCord  v.  Thompson-Starrett, 
Co.,  129  App.  Div.  131,  113  N.  Y.  Supp.  385;  National  Protective 
Ass'n  V.  Cumming,  170  N.  Y.  315,  334,  345,  63  N.  E.  369,  58  L. 
R.  A.  135,  88  Am.  St.  Rep.  648.  The  Curran  Case  has  been  cited 
with  approval  by  both  the  Appellate  Division  and  the  Court  of  Ap- 
peals in  the  recent  case  of  Auburn  Draying  Co.  v.  Wardell,  178  App. 
Div.  270,  165  N.  Y.  Supp.  469,  affirmed  227  N.  Y.  1,  124  N.  E.  97, 
The  Curran  Case  was  cited  in  Straus  v.  American  Publishers'  Ass'n. 
85  App.  Div.  458,  83  N.  Y.  Supp.  271,  which  held  as  illegal  a  com- 
bination to  create  a  monopoly  in  the  sale  of  books  in  this  state.  These 
principles  are  fundamental  to  our  theory  of  government  and  are  broad 
and  universal.  Monopolies  are  abhorrent  to  American  ideas  of  gov- 
ernment. The  law  condemns  all  combinations,  whether  in  respect  of 
labor  or  of  so-called  capital,  which  seek  to  tend  to  become  monopolies 
and  thus  oppressive  to  the  people.  Folsom  v.  Lewis,  208  Mass.  336, 
94  N.  E.  316,  35  L.  R.  A.  (N.  S.)  787.  A  departure  from  these  prin- 
ciples means  a  recognition  of  class  preference  under  the  law. 

[3]  The  facts  established  in  this  action  come  peculiarly  within  the 
condemnation  of  law.  The  defendants  had  no  grievance  against  plain- 
tiff, other  than  that  it  and  its  employes  were  not  in  accord  with  their 
views  about  unionizing  the  plaintiff's  business.  It  is  no  answer  to  say 
that  picketing  has  been  held  to  be  lawful,  if  peaceably  conducted.  But 
picketing,  even  though  ostensibly  peaceable,  may  not  be  employed,  when 
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its  purpose  is  in  effect  a  malicious  and  wanton  interference  with  an- 
other's business  or  vocation.  National  Protective  Ass'n  v.  Cumming, 
170  N.  Y.  321,  63  N.  E.  369,  58  L-  R.  A.  135,  88  Am.  St.  Rep.  648; 
Bosscrt  V.  Dhuy,  221  N.  Y.  342,  355,  117  N.  E.  582,  Ann.  Cas.  1918D, 
66L  As  a  matter  of  fact,  there  is  no  strike  here  at  all.  The  picketing 
is  therefore  a  malicious  act,  and  unlawful.  Since  no  overt  act  of  in- 
terference with  the  plaintiff's  business  is  shown,  other  than  that  of 
picketing,  the  motion  will  be  granted  to  the  extent  of  forbidding  any 
picketing  in  front  of  plaintiff's  premises. 
Ordered  accordingly. 


EASTERN  WOODWORKING  CO.  T.  BISGEIER  et  at 
(Supreme  Court,  Spfedal  Term,  Kings  County.    Marcli  30,  1920.) 

1.  BtoCHAFICS'   LIKW8  «=»310(1)— COSTB  IN   DISCBBTION   OF  COUBT. 

Under  Lien  Law,  §  53,  In  an  action  in  a  court  of  record  to  enforce  a 
mechanic's  lien  against  real  property,  costs  are  in  tbe  discretion  of  the 
court,  and  may  be  awarded  to  the  prevailing  party. 

2.  Mechanics'  lmns  ^=»310(1)— Costs  mat  be  awarded  in  action  to  fobb- 

0L08E  MSCHANXO'S  UBN   FOB  UBSS  THAN   $500. 

A  successful  plaintiff  in  an  action  in  a  court  of  record  to  foreclose  a 
mechanic's  Hen  on  real  property  for  leas  than  $500  may  be  awarded 
costs.  Irrespective  of  the  amount  of  his  claim,  and  Code  Civ.  Proc.  H 
8228,  8220,  do  not  apply,  as  a  lienor  has  an  absolute  right  to  commence 
bis  action  for  foreclosure  in  a  court  of  record,  and  need  not  resort  to  the 
more  limited  Jurisdiction  of  a  justice  court 

3.  Mechanics'  liens  ^ss»3l0(2) — ^No  costs  allowed  bt  coubt  of  becobd  on 

PERSONAL  JI7DOMENT  IN  ACTION  TO  FOBECLOSE  ICECHANICS*  UENS  FOB  LESS 
THAN  $500. 

Where  plaintiff  in  an  action  in  a  court  of  record  to  foreclose  a  mechan- 
ic's lien  recovers  only  a  personal  judgment  for  less  than  $500  upon  h 
claim  which  might  have  been  the  subject  of  an  action  in  the  Municipal 
Court,  the  rules  applicable  to  an  action  at  law  should  govern  as  far  as 
costs  are  concerned,  and  plaintiff  should  not  be  allowed  costs. 

4.  Mechanics'  liens  ^=»310(1) — ^Defendant  in  mechanic's  lien  fobeclosube 

ENTllXED  TO  LIEN  FOB  LESS  THAN  $500,  AND  ALSO  TO  TAXABLE  COSTS. 

In  an  action  in  a  court  of  record  to  foreclose  a  mechanic's  lien  for 
less  than  $500,  where  plaintiff  does  not  establish  a  lien,  but  recovers 
only  a  personal  judgment  for  less  than  $50P,  a  defendant  in  the  action, 
whose  lien  is  established  for  an  amount  less  than  $500,  mny  be  awarded 
taxable  costs,  in  addition  to  his  lien ;  Code  Civ.  Proc.  §  3228,  subd.  5,  not 
applying. 

Action  by  the  Eastern  Woodworking  Company  against  Sam  Bisgeier 
(also  known  as  Sam  Beageier),  Isador  Levy,  and  the  Brooklyn  Builders' 
Supply  Company.  Judgment  for  plaintiff  and  the  last-named  defend- 
ant. 

Samuel  Silbiger,  of  Brooklyn,  for  plaintiff. 

Rittenberg  &  Rittenberg,  of  New  York  City  (Henry  C.  Neuwirth,  of 
New  York  City,  of  counsel),  for  defendant  Bisgeier. 

Bernard  Rogers,  of  New  York  City,  for  defendant  Levy. 

Hovell,  McChesney  &  Clarkson,  of  Brooklyn  (Sidney  Clarkson,  of 
Brooklyn,  of  counsel),  for  defendant  Brooklyn  Builders'  Supply  Co. 

^=»For  other  cases  see  same  topic  A  KBY-NUMBBR  In  aU  Key-Numbered  Digests  A  Indexes 
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BENEDICT,  J.  This  is  an  action  to  foreclose  a  mechanic's  lien  on 
real  property.  It  has  been  held  in  the  opinion  previously  rendered  that 
plaintiiF  was  not  entitled  to  a  judgment  for  the  foreclosure  of  its  Hen, 
but  was  entitled,  pursuant  to  section  54  of  the  Lien  Law  (Consol. 
Laws,  c.  33),  to  a  personal  judgment  for  $100  against  the  defendant 
Bisgeier.    The  question  then  arises  whether  iriaintiff  may  have  cos;ts. 

[1,  2]  Under  section  53  of  the  Lien  Law,  in  an  action  in  a  court  of 
record  to  enforce  a  mechanic's  lien  against  real  property,  costs  are  in 
the  discretion  of  the  court,  and  may  be  awarded  to  the  prevailing  party, 
and  it  has  been  said  that  the  successful  plaintiff  might  be  awarded 
costs,  irrespective  of  the  amount  of  his  claim,  and  that  the  provisions 
of  sections  3228  and  3229  of  the  Civil  Code  did  not  apply,  as  the 
lienor  had  an  absolute  right  to  commence  his  action  for  foreclosure  in 
a  court  of  record,  and  need  not  resort  to  the  more  limited  jurisdiction 
of  a  justice's  court.  Faville  v.  Hadcock,  39  Misc.  Rep.  399,  80  N.  Y. 
Supp.  23.  If  tliis  be  the  true  rule,  and  I  think  it  is,  plaintiff  might 
have  been  awarded  costs,  if  it  had  established  its  lien  for  $100,  notwith- 
standing the  provisions  of  subdivision  5  of  section  3228  of  the  Civil 
Code. 

[3]  Does  the  same  rule  apply  where  plaintiff  does  not  establish  its 
lien,  but  recovers  only  a  personal  judgment  for  less  than  $500,  upon 
a  claim  which  might  have  been  the  subject  of  an  action  in  the  Munic- 
ipal Court?  I  think  that  in  such  a  case  the  rules  applicable  to  an 
action  at  law  should  govern.  The  Court  of  Appeals  has  recently  held 
that,  where  the  plaintiff,  in  an  action  to  foreclose  a  mechanic's  lien, 
demands  a  money  judgment  as  alternative  relief,  the  defendant  is  en- 
titled to  a  jury  trial  of  that  issue.  Di  Menna  v.  Cooper  &  Evans  Co., 
220  N.  Y.  391,  115  N.  E.  993.  And  by  analogy  the  rule  of  costs  should 
be  the  same  as  if  the  action  had  been  originally  commenced  for  a 
money  judgment.    Costs  cannot,  therefore,  be  awarded  to  the  plaintiff. 

[4]  The  defendant  Brooklyn  Builders'  Supply  Company,  whose  lien 
is  established  for  upwards  of  $400,  is  awarded  taxable  costs  in  addi- 
tion to  its  lien.  Assuming  that  said  defendant  might  have  sued  in  the 
County  Court  of  Kings  County  to  enforce  its  lien,  its  position  is  differ- 
ent from  that  of  plaintiff,  since  it  had  no  voice  in  the  selection  of  the 
forum,  and,  not  being  the  plaintiff  in  the  action,  subdivision  5  of  sec- 
tion 3228  of  the  Civil  Code  does  not  apply  to  it. 

Decision  and  judgment  signed.  Requests  of  defendant  Brooklyn 
Builders'  Supply  Company  passed  upon. 


Digitized  by 


Google 


Sup.  Ct.)  ,  COOK  V.  ucmoH  vai4Ley  rt.  00,  217 

(181  N.T.8.) 

COOK  V.  LEHIGH  VALLEY  RY.  CO.  et  aL 
(Supreme  Court,  Special  Term,  Erie  County.    March  8,  1920.) 

1.  Plbadinq  «s»a50(3)— Motion  fok  judgment  admiib  ADVcaaABT's  aubga- 

TI0N8. 

A  motion  for  Judgment  on  the  pleadings,  under  Code  Civ.  Proc.  |  547, 
admits  the  truth  of  every  allegratlon  in  the  adversary's  pleadings. 

2.  Eminent  domain  «=»10e — ^Access  to  stbeet  is  pbopebtt,  which  cannot 

BE  TAKEN  WITHOUT  COMPENSATION. 

The  easement  Of  an  abutting  property  owner  of  aecess  to  the  street  Is 
private  property,  which  cannot  lawfully  be  taken  without  compensation. 

3.  Action  ^s»35 — Statutoby  bemedt  exclusive  only  when  bight  is  statu- 

tory. 

When  a  claim  for  damages  is  given  by  statute  In  a  case  where  no  such 
right  existed,  the  remedy  provided  therein  for  the  recovery  of  such  dam- 
ages is  exclusive,  but  a  statutory  remedy  given  for  a  right  which  previously 
existed  and  could  be  enforced  by  a  common-law  remedy  Is  merely  cumu- 
lative. 

4.  Eminent  domain  ^=5>271 — ^Whebe  condkmnob  fails  to  institute  pboceed- 

IN6S,  PABTY  may  sue  FOB  DAMAGES. 

Though  Laws  1911,  c.  842,  {  7,  providing  for  condemnation  proceedings 
Instituted  by  a  terminal  commission  to  acquire  the  right  to  close  streets, 
is  valid,  and  the  proceedings  thereunder  are  binding  on  the  parties,  an 
owner  of  an  easement  of  access  In  one  of  the  streets  closed,  who  was  not 
made  a  party  to  the  proceedings,  can  bring  action  to  recover  her  damages. 

5.  Eminent  domain  ^=»74 — ^Tendeb  ob  deposit  of  damages  is  not  always 

condition  pbecedent  to  possession. 

Payment,  tender,  or  deposit  of  damages  is  generally  not  a  condition  pre- 
cedent to  taking  possession  by  the  state  or  a  municipal  subdivision  there- 
of, nor  by  a  private  corporation  or  individual,  where  there  is  definite  pro- 
vision therefor  on  an  adequate  fund  not  depending  on  any  hazard. 
d.  Eminent  domain  ^=s»267 — Pbovisxon  fob  damages  fob  change  of  grade 

DOES  not  BBPEAL  STATUTE  FOB  DAMAGES  FOB  CLOSING  STBEET. 

Laws  1911,  c.  864,  %  3,  providing  for  ascertaining  damages  resulting  from 
a  change  of  grade  of  streets  incident  to  the  Buffalo  Terminal,  did  not  re- 
peal Law^  1911,  c.  842,  which  took  effect  one  day  earlier,  giving  a  remedy 
for  damages  for  streets  closed  by  the  terminal. 

7.  Courts  ^=»90  (4) — Decision  undeb  pbiob  statute  similabto  one  involved 

ABE  applicable. 

Since  Laws  1911,  c.  842,  §  7,  follows  as  closely  as  possible  Grade  Closing 
Act,  S  12,  decisions  under  the  latter  act  are  applicable  to  cases  under  the 
act  of  1911. 

Action  by  Mary  A.  Cook,  an  infant,  by  Andrew  Brown,  her  guardian 
^d  litem,  against  the  Lehigh  Valley  Railway  Company  and  another. 
On  motion  by  defendant  for  judgment  on  the  pleadings,  motion  denied. 

L.  P.  Hancock,  of  Buffalo,  for  plaintiff. 

Kenefick,  Cooke,  Mitchell  &  Bass,  of  Buffalo,  for  defendants. 

COLE,  J.  [1]  This  case  comes  before  the  court  on  a  motion  made 
by  the  defendant  for  judgment  upon  thapleadings,  under  section  547  of 
the  Code  of  Civil  Procedure.  Upon  such  a  motion  the  moving  party, 
for  the  purpose  of  the  motion,  concedes  the  truth  of  every  allegation  in 
his  adversary's  pleadings.     Clark  v.  Levy,  130  App.  Div.  389,  114  N. 
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Y.  Supp.  890;  Emanuel  v.  Walter,  138  App.  Div.  818,  123  N.  Y.  Supp. 
491. 

The  plaintiff's  pleadings  consist  of  the  complaint  and  a  reply  (not 
necessary  to  have  been  served)  to  matter  set  up  in  the  answer  by  way  of 
defense.  The  complaint  alleges :  That  at  the  time  6i  the  acts  com- 
plained of  the  plaintiff  was  and  still  is  the  owner  of  premises  situate  on 
the  east  side  of  Illinois  street  in  the  city  of  Buffalo,  with  a  frontage  of 
49  feet  and  a  depth  of  50  feet,  on  which  is  located  a  two-story  brick, 
dwelling,  used  by  herself  and  her  predecessor  in  title  for  many  years. 
That  many  years  ago  her  predecessors  in  title  owned  the  land,  including 
Illinois  street,  and  that  said  street  (which  extends  north  and  south),  as 
well  as  Scott  street,  the  intersecting  street  next  north  of  plaintiff's 
premises,  and  Perry  street  the  next  intersecting  street  to  the  south  of 
plamtiff's  premises,  were  dedicated  to  and  accepted  by  the  city,  and  the 
land  of  the  plaintiff  and  other  premises  on  said  Illinois  street  were  deed- 
ed with  reference  to  said  street,  and  that  the  plaintiff  has  acquired  in 
said  Illinois  street  the  perpetual  right  and  easement  therein  to  have  said 
Illinois  street,  between  Scott  and  Perry  streets,  at  all  times  kept  open  as 
and  for  a  public  street.  That  on  or  about  the  15th  day  of  January,  1915, 
and  thereafter  at  divers  times  up  to  the  present  time,  the  defendants — 

"wantonly,  maliciously,  in  violation  of  the  known  rights  of  the  plaintUBf, 
entered  upon  the  said  street  known  as  Illinois  street,  adjacent  to  and  imme- 
diately north  of  the  premises  of  the  plaintiff,  and  closed  up  the  said  street, 
and  erected  a  concrete  fence  across  the  same,  and  constructed  thereon  and 
across  a  number  of  railroad  tracks  and  erected  and  constructed  across  the 
said  street  a  freight  building  or  station,  so  that  said  street  and  sidewalk  appur- 
tenant thereto  were  and  still  continue  to  be  obstructed,  and  the  use  of  the 
plaintiff's  street  as  a  public  highway  from  and  to  the  plaintiff's  premises 
from  the  north  was  entirely  destroyed,  and  the*  use  and  occupation  of  said 
street  by  the  plaintiff  as  a  pnblic  highway  became  impossible,  and  the  plain- 
tiff  was  and  Is  prevented  from  having  reasonable  and  proper  ingress  and 
egress  to  her  property,  and  the  only  ingress  and  egress  that  the  plaintiff  has 
to  her  said  premises  is  by  a  mere  stub  of  a  street  or  lane  from  the  south  side 
of  the  city." 

That  the  defendants  continue  to  operate  and  are  still  maintaining  the 
tracks,  freight  station,  and  fences  in  said  street  adjacent  to  the  plain- 
tiff's premises — 

'4n  such  a  manner  and  under  such  conditions  that  the  use  of  said  street  as  a 
public  highway  and  as  a  means  of  ingress  and  egress  to  the  plaintiff's  premises 
Is  and  win  be  permanently  destroyed,  ♦  ♦  ♦  and  that  the  market  valuo 
of  the  premises  has  been  so  diminished  as  to  render  the  same  practically 
worthless." 

It  is  further  alleged : 

'•Oniat  the  defendants  have  not  at  any  time  taken  proceedings  to  acquire  the 
title  of  the  plaintiff  to  any  part  of  her  said  premises,  or  to  assess  the  damage 
arising  by  reason  of  said  wrongful  and  unlawful  acts  of  the  defendants." 

The  complaint,  therefore,  to  my  mind  clearly  states  a  cause  of  action, 
for  reasons  hereinafter  stated.  The  defendant  alleged  that  the  acts 
of  the  defendant  were  lawfully  performed  as  a  result  of  a  contract  made 
by  the  defendants  with  the  city  of  Buffalo  and  the  terminal  station  com- 
mission of  said  city  of  Buffalo,  pursuant  to  the  provisions  of  chapters 
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842  and  864  of  the  Laws  of  1911.  The  plaintiflF  served  a  reply  to  said 
answer,  in.  which  she  alleges  that  said  Illinois  street  between  Scott  and 
Perry  streets  and  adjacent  to  her  said  premises,  were  closed  pursuant 
to  the  provisions  of  section  864  of  the  Laws  of  1911,  and  incorporated 
in  her  said  reply  by  reference  thereto  the  said  chapter,  as  well  as  chap- 
ter 842  of  the  Laws  of  1911,  and  the  charter  of  the  city  of  Buffalo,  and 
that  the  said  terminal  commission,  as  well  as  said  city  severally  entered 
into  contracts  with. the  defendant  for  the  performance  of  said  work 
and.  diat  said  work  was  done  pursuant  thereto. 

The  plaintiff's  attorney  has  also  stipulated  with  the  defendants'  at- 
torneys that — 

"Upon  the  defendants'  motion  for  judgment  upon  the  pleadings  In  this  ac- 
tion, the  following  laws,  papers  and  documents,  to  wit:  Charter  of  City  of 
Buffalo,  as  amended.  Chapter  842  of  the  Laws  of  1911.  Chapter  884  of  the 
Laws  of  1911.  Agreement  of  city  of  Buffalo  with  the  Lehigh  Valley  Railway 
Company,  dated  February  6,  1912  (together  with  the  exhibits,  plans,  and 
maps  thereunto  attached).  Agreement  between  terminal  station  commis- 
sion of  the  city  of  Buffalo  and  the  Lehigh  Valley  Railway  Company  dated, 
January  15,  1915, — together  with  the  exhibits,  plans,  and  maps  thereunto 
attached,  may  be  submitted  to  and  considered  by  the  court  with  the  same  force 
and  effect  as  though  the  same  were  set  forth  in  the  pleadings  in  this  action 
fully  and  at  len^h.  It  Is  also  admitted  that,  by  the  ordinance  and  direc- 
tion of  the  council  of  the  dty  of  Buffalo,  the  mayor  was  authorised  and  di- 
rected to  execute  the  foregoing  contracts." 

Notwithstanding,  therefore,  the  narrow  limits  within  which  the  de- 
fendant might  have  been  held  upon  a  motion  of  this  character,  present- 
ing only  the  allegations  of  the  complaint  and  reply,  the  parties  are  de- 
sirous, and  the  plaintiff  has  so  consented,  that  the  right  of  the  plaintiff 
to  maintain  this  action  under  the  facts  which  it  is  apparently  expected 
may  be  proved  by  the  plaintiff,  may  be  determined  upon  this  motion. 

[2]  Accepting  as  true  (as  we  must)  the  allegations  of  the  complaint, 
the  plaintiff  has  sustained  damage  which  she  has  the  right  to  recover  in 
some  forum.  The  easement  of  access  to  the  street  was  and  is  private 
property,  of  which  she  could  not  lawfully  be  deprived  without  compen- 
sation. Story  V.  Elevated  R.  R.,  90  N.  Y.  122,  43  Am.  Rep.  146;  Mat- 
ter of  Mayor,  28  App.  Div.  143-151,  52  N.  Y.  Supp.  588 ;  Reining  v.  R. 
R.,  128  N.  Y.  170,  28  N.  E.  640,  14  L.  R.  A.  133 ;  Engerer  v.  N.  Y.  C.  & 
H.  R.  R.,  130  N.  Y.  108,  29  N.  E.  95,  14  L.  R.  A.  381 ;  Kane  v.  N. 
Y.  E.  R.  R.,  125  N.  Y.  164, 26  N.  E.  278, 11  L.  R.  A.  640;  Dole  v.  Ham- 
burg, 58  Misc.  Rep.  643,  109  N.  Y.  Supp.  913,  affirmed  193  N.  Y.  614, 
86  N.  E.  1130;  Lord  v.  Atkins,  138  N.  Y.  184,  33  N.  E.  1035. 

It  is  too  late  in  this  state  to  question  the  right  of  a  party  whose  ease- 
ment in  a  street  is  thus  invaded  to  recover  damages  for  such  invasion. 
I  do  not  understand  the  defendant  here  to  question  the  right  of  the 
plaintiff,  on  the  assumption  of  the  correctness  of  the  facts  alleged  in 
the  complaint,  to  recover  damages  therefor  in  some  forum.  But,  in 
view  of  the  facts  alleged  in  the  reply  and  the  documents  stipulated,  it 
is  contended  by  the  defendant  that  the  plaintiff  has  chosen  the  wrong 
remedy  and  the  wrong  tribunal. 

It  is  urged  by  the  defendant  that  Illinois  street  was  closed,  and  the 
improvements  in  the  course  of  which  the  plaintiff's  easement  was  invad- 
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ed,  were  ptrrstaant  to  and  under  the  authority  of  chapter  842  and  chapter 
iS(A  of  the  Laws  of  1911,  and  that  chapter  842  expressly,  provides  a 
complete  remedy  for  the  injury  and  damage  sustained,  and  that  such 
remedy  is  exchisive. 

[3]  It  is  entirely  settled  law  that  when  a  claim  for  damages  is  given 
hy  statute  in  a  case  where  no  such  right  existed  at  common  law,  or  with- 
out ihe  statute,  and  the  statute,  creating  the  right  also  provides  a  remedy 
for  the  recovery  of  such  damages,  the  remedy  so  provided  is  exclusive. 
Torge  V.  Salamanca,  176  N.  Y.  324-330,  68  N.  E.  626;  Smith  v.  Bos- 
ton &  Albany  R.  R,  181  N.  Y.  132,  73  N.  E.  679;  In  re  Melenbacker, 
188'  N.  Y.  370-377,  80  N.  E.  1090.  But  if  there  be  an  existing  right, 
and  a  common-law  right  of  action  for  its  violation,  then  the  statutory 
remedy  is  onlv  additional  or  cumulative.  Brewster  v.  Rogers,  169  N. 
Y.  73-«0,  62  N.  E.  164,  58  L.  R.  A.  495. 

The  right  to  recover  damages  for  the  alleged  invasion  of  her  ease- 
ment in  the  street  existed  independently  of  any  right  conferred  by  the 
statutes  under  which  this  enterprise  was  conducted,  and  the  principle 
relied  upon  of  an  exclusive  remedy  given  by  the  statute  does  not,  there- 
fore, control  this  case.  The  right  to  invade  the  easement  of  the  plain- 
tiff, and  the  right  (if  it  exists)  to  defeat  a  common-law  action  for  the 
recovery  of  damages  therefor,  must  rest  upon  the  theory  of  a  valid  ex- 
ercise of  the  right  of  eminent  domain.  The  character  of  the  improve- 
ment involved,  the  statutes  above  cited  providing  therefor,  and  the 
contracts  made  thereunder,  with  the  terminal  station  commission  and 
the  city  of  Buffalo,  clearly  constitute  a  valid  exercise  of  the  power  of 
eminent  domain,  and  these  statutes  have  been  upheld  by  the  Court  of 
Appeals.  McCutcheon  v*  Terminal  Station  Commission,  217  N.  Y.  127, 
111  N.  E.  661. 

[4]  The  tribunal  provided  by  chapter  842,  Laws  of  1911,  for  the 
ascertainment  of  the  damages  arising  to  property  owners  whose  lands 
are  either  taken  or  injured,  is  clearly  a  constitutional  tribunal  for  that 
purpose,  and  had  the  terminal  station  commission  instituted  the  pro- 
ceeding for,  and  procured  the  appointment  of,  commissioners  as  pro- 
vided by  section  7  of  said  act  (chapter  842)  making  the  plaintiff  a  party 
thereto,  I  have  no  doubt  whatever  that  she  would  have  been  required  to 
litigate  her  claim  for  damages  before  that  tribunal. 

The  difficulty  existing  arises  out  of  the  fact  that  the  defendant,  under 
the  said  two  contracts,  first,  took  possession  of  or  invaded  the  easement 
of  the  plaintiff  in  the  street,  without  first  ascertaining  and  paying  or 
depositing  the  compensation  to  which  she  is  entitled ;  and,  second,  no 
proceeding  has  even  yet  been  instituted  by  the  terminal  commission  to 
ascertain  and  provide  for  payment  of  such  compensation.  This  f ailurfe 
presents  to  the  plaintiff  inevitably  the  choice  of  three  alternatives: 
First,  she  can  wait,  although  she  has  already  done  so  for  several  years, 
for  the  terminal  commission  to  institute  the  proceeding  provided  for  by 
section  7  of  the  act.  Second,  proceed  by  mandamus  to  compel  the  said 
commission  to  institute  that  proceeding.  Smith  v.  Boston  &  Albany  R. 
R.,  181  N.  Y.  132,  73  N.  E.  679  (opinion  of  Judge  Haight);  Dole 
V.  Hamburg,  58  Misc.  Rep.  643,  109  N.  Y.  Supp.  913,  affirmed 
193  N.  Y.  614,  86N.  E.  1130. 
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The  first  of  these  alternatives  clearly  she  need  not  choose.  She  must 
therefore  choose  between  proceeding  by  mandamus  against  the  terminal 
station  commission  (which  remedy  is  not  available  if  she  may  maintain 
an  action  at  law),  or  take  the  course  which  she  has  chosen,  viz.  the 
commencement  of  this  action. 

In  view  of  the  provision  of  section  7  (chapter  &42)  that  ''upon  such 
payment  or  deposit  being  made  by  the  city,  the  fee  to  the  lands  sought 
to  be  taken,  shall  vest  in  the  city,  and  all  claims  for  damages  to  the 
property  injured  shall  be  extinguished." 

It  is  not  entirely  certain  that  such  prepayment  or  deposit  is  not  a 
condition  precedent  to  the  taking  possession  of  land,  or  the  invasion 
of  the  easement  of  the  property  owner.  Bloodgood  v.  M.  &  H.  R.  R., 
18  Wend.  9,  26  (31  Am.  Dec.  313)  (opinion  of  Edwards). 

[5]  Generally,  however,  payment,  tender,  or  deposit  is  not  a  condi- 
tion precedent  to  taking  possession  by  the  state  or  a  municipal  subdivi- 
sion thereof,  in  the  absence  of  constitutional  or  statutory  requirements^ 
nor  by  a  private  corporation  or  individual  wherie  definite,  certain,  and 
adequate  provision,  upon  an  adequate  fund,  not  depending  on  any  haz- 
ard, casualty,  or  contingency,  is  made.  Bloodgood  v.  M,  &  H.  R.  R.,  18 
Wend.  9,  31  Am.  Dec.  313;  Matter  of  Mayor,  99  N.  Y.  569,  2  N.  E. 
642;  In  re  Gilroy,  32  App,  Div.  216-220,  52  N.  Y.  Supp.  990;  People 
v.  Adirondack  R.  R.,  160  N.  Y.  225-241,  54  N.  E.  689;  Brewster  v. 
Rogers,  169  N.  Y.  73,  62  N.  E.  164,  58  L.  R.  A.  495 ;  In  re  St.  L.  & 
A.  R.  Co.,  66  Hun,  306,  21  N.  Y.  Supp.  131. 

This  question,  arising  under  the  final  sentence  of  section  7  of  chapter 
842,  it  is  not,  however,  necessary  to  determine.  The  defendant  has  tak- 
en possession  and  has  performed  the  acts  complained  of. 

[8]  I  do  not  need  to  consider  the  provision  contained  in  section  3  of 
chapter  864,  Laws  of  1911.  That  provision  provides  for  ascertaining 
the  damages  resulting  from  a  change  of  grade.  It  in  no  sense  repeals, 
either  expressly  or  by  implication,  chapter  842,  which  took  effect  one 
day  earlier,  and  the  remedy  under  either  or  both  of  these  statutes  is 
available  to  one  affected  by  the  construction  of  the  improvement. 

[71  The  provisions  of  section  7  of  chapter  842  are  very  similar,, 
and  follow  as  closely  as  the  nature  of  the  subjects  permit,  the  provi- 
sions of  section  12  of  the  grade  crossing  act  (Laws  1888,  c.  345),  as  it 
has  been  ever  since  the  amendment  of  1890  (chapter  255).  The  deci- 
sions arising  under  that  act,  as  to  claims  for  dstmages  are,  therefore, 
clearly  applicable  to  cases  under  the  act  here  involved. 

In  Matter  of  Grade  Crossing  Commissioners,  6  App.  Div.  327,  40  N. 
Y.  Supp.  520,  the  grade  crossing  commissioners  had  not  determined 
by  their  preliminary  order,  that  any  property  would  be  injured,  but  only 
that  it  was  necessary  that  certain  property  be  taken.  The  claimant 
whose  property  was  taken  sought  to  prove  before  the  appraisal  com- 
missioners his  consequential  damage  to  the  property  not  taken,  and 
was  not  permitted  to  make  such  proof,  for  the  reason  assigned  that  the 
grade  crossing  commissioners  had  determined  only  that  it  was  neces- 
sary that  certain  property  be  taken,  and  that  therefore  he  was  not  per- 
mitted, under  the  order  appointing  the  appraisal  commissioners,  tc 
make  proof  before  that  body  of  any  damage  except  for  the  taking,  to 
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wit,  the  value  of  the  land  taken,  and  that  any  claim  for  consequential 
damages  to  the  remainder  of  his  land  must  be  enforced  either  under  the 
charter  provisions  or  in  an  action. 

The  court  on  appeal  held  that  he  was  entitled  to  recover  all  his  dam- 
ages in  that  proceeding.  Justice  Landon  in  a  concurring  opinion,  refer- 
ring to  section  12  of  the  Grade  Crossing  Act,  says: 

"It  covers  'all  claims  for  damages  to  the  property  claimed  to  be  Injured,' 
In  respect  to  land  injured,  none  of  which  is  taken  if  the  grade  crossing  com- 
missioners fail  to  include  the  owner  thereof  in  the  condemnation  proceedingSi 
such  owner  obviou&ly  may  without  prejudice  seek  his  day  in  court  under  the 
charter,  or  otherwise;  but  In  respect  to  the  owner  made  a  party  to  the  con- 
demnation proceedings,  the  statute  informs  him  that  all  his  claims  for  dam- 
ages to  the  property  claimed  to  be  injured  are  to  be  extinguished  In  that 
proceeding." 

And  again : 

"It  is  manifest  that  the  land  to  be  injured  may  include  land,  no  part  of  which 
Is  to  be  taken,  and  as  to  such  land  the  grade  crossing  commissioners  may  or 
may  not  Institute  the  condemnation  proceeding  authorized  by  the  act.  If  they 
do  not  institute  them  the  owner,  as  is  shown  above,  may  seek  his  day  In 
court  elsewhere.  But  as  to  the  land  to  be  taken  the  condemnation  proceed- 
ings must  be  instituted." 

Justice  Parker,  who  dissented  on  the  ground  that  the  consequential 
injury  was  damnum  absque  injuria,  says : 

"There  is  no  provision  in  section  12  •  •  •  aUowlng  the  abutting  owners 
to  apply  for  a  commission  to  assess  their  damages  arising  from  any  proceed- 
ing which  the  grade  crossing  commissioners  may  take.  Under  no  circum- 
stances can  they,  on  their  own  motion,  procure  an  assessment  of  such  dam- 
ages. Unless  the  oommissUyntTs  institute  such  proceeding ^  the  owners  are 
left  to  their  remedy  by  action." 

The  statement  of  Justice  Herrick  in  the  prevailing  opinion  in  that 
case,  that  "it  is  apparent  that  it  was  the  intention  to  confine  all  claims 
for  injuries  caused  by  such  improvements  to  the  proceeding  taken  pur- 
suant to  such  act,"  in  no  manner  conflicts  with  what  was  said  by  Jus- 
tices Landon  and  Parker,  above  quoted,  for  it  was  said  with  reference  to 
that  case,  in  which  the  condemnation  was  instituted,  and  not  with 
reference  to  a  case  where  no  proceeding  was  instituted  as  to  lands  in- 
jured but  not  taken.  This  last  observation  also  applies  to  the  statement 
of  Justice  Williams  (wherein  he  cites  the  case  last  cited).  In  re  Myer 
V.  Adam,  63  App.  Div.  540-542,  71  N.  Y.  Supp.  707. 

In  the  case  of  McCutchcon  v.  Terminal  Station  Commission,  217  N. 
Y.  127,  111  N.  E.  661,  Judge  Hiscock,  in  an  opinion  written  by  him,  an- 
swering an  attack  on  the  constitutionality  of  the  acts  in  question  here, 
says  at  pages  158, 159  of  217  N.  Y.,  at  page  673  of  HI  N.  E,: 

"Complaint  is  made  because  the  contract  provides  that  the  various  streets 
which  are  to  be  closed  are  closed,  discontinued,  and  abandoned  as  of  the  date 
of  the  execution  of  the  contract,  and  it  is  said  that  the  result  of  this  will  be 
to  deprive  abutting  owners  of  their  easements  therein  before  compensation  is 
awarded  to  them  for  the  loss  thereof,  and  hence  a  violation  of  the  Constitu- 
tion. While  the  contract  does  provide  for  the  closing  and  abandonment  of  the 
streets,  this  fairly  refers,  I  think,  to  the  termination  of  public  easements 
therein,  and  does  not  mean  that  the  defendants  may  tak^  physical  possession 
thereof  and  destroy  private  easements  therein  until  proper  provision  has  been 
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made  for  compensatloiK  ^  ^  *  If  the  defendant  companlee  should  atr 
tempt  to  pursue  any  different  course,  we  have  no  doubt  that  the  property  own- 
ers would  he  ahle  to  find  ample  means  of  legally  protecting  their  rights." 

The  cases  of  Smith  v.  Boston  &  Albany  R.  R.,  181  N.  Y.  132,  73  N. 
E.  679,  and  Dole  v.  Hamburg,  58  Misc.  Rep.  643,  109  N.  Y.  Supp.  913 
(affirmed  193  N.  Y.  614,  86  N.  E.  1130),  in  which  it  was  held  that  the 
claimants*  only  remedy  was  to  proceed  by  mandamus  to  compel  the 
railroad  and  the  town,  respectively,  to  institute  ccmdemnation  proceed- 
ings, were  cases  in  which  the  damages  resulted  from  change  of  grade, 
where  the  act  creating  the  liability  also  created  the  remedy,  which 
under  authorities  already  cited  was  exclusive.  They  are  therefore  not 
applicable  to  the  instant  case. 

For  the  reasons  given,  I  think  the  complaint  states  a  cause  of  action, 
even  when  taken  in  connection  with  the  reply  and  the  stipulation,  and^ 
the  defendant,  therefore.,  is  not  entitled  to  prevail  on  its  motion  for 
judgment  on  the  pleadings. 

Motion  denied,  with  $10  costs. 


(191  App.  Div.  000) 

HUSSEY  r.  LEHIGH  VALLBT  R.  CO. 

(Sapreme  Oourt,  AppeUate  Division,  Second  Department.     March  12,  1920.) 

Shipping  ^»86(2) — Finding  of  negligence  in  pboviding  lashing  fob  lad- 
deb  HELD  WABBANTED. 

A  cotton  line,  less  than  a  half  inch  in  diameter,  exposed  on  the  deck 
to  the  weather  from  May  to  Deceml>er,  was  clearly  inadequate  for  lashing 
ladder  put  down  hatch  of  vessel,  and  where  plaintiff  grain  trimmer  had 
no  cause  to  test  the  lash  before  ascending  on  the  ladder,  a  verdict  in  his 
favor  for  injuries  resulting  from  the  lashing  giving  way  will  not  be  dis- 
turbed. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Edward  Hussey  against  the  Lehigh  Valley  Railroad  Com- 
pany. From  a  judgment  in  favor  of  plaintiff  for  $4,148,  damages,  and 
costs,  and  from  an  order  denying  motion  for  new  trial,  defendant  ap- 
peals.   Affirmed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

Clifton  P.  Williamson,  of  New  York  City  (Hollace  M.  Reid,  of  New 
York  City,  on  the  brief),  for  appellant. 
William  V.  Burke,  of  Brooklyn,  for  respondent. 

PER  CURIAM.  Plaintiff,  a  grain  trimmer,  not  in  defendant's  em- 
ploy, had  been  shoveling  bulk  grain  into  the  elevator  buckets  that 
were  taking  cargo  from  defenclant's  grain  boat  to  load  a  larger  vessel. 
When  the  grain  was  all  discharged,  he  had  to  come  out  by  a  ladder  put 
down  the  hatch.  Such  ladder  had  to  be  securely  lashed  at  the  hatch 
coamipg  to  guard  against  its  foot  sliding  on  the  ceiling,  worn  smooth 
and  slippery  by  the  friction  of  bulk  grain  which  the  boat  habitually 
carried.    Although  defendant's  boat  captain  testified  that  the  line  was 
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Strong  enough  to  hang  five  men,  such  a  cotton  line,  of  less  than  a 
half  inch  diameter,  exposed  on  the  deck  to  the  weather  in  and  about 
New  York  Harbor  from  May  to  December,  was  clearly  inadequate 
for  such  a  lashing. 

As  plaintiff  came  up  this  ladder,  following  other  grain  trimmers, 
he  had  no  cause  to  test  this  lashing,  or  to  doubt  that  the  ladder  had 
been  made  fast.  The  lashing  broke,  letting  the  ladder  fall,  causing 
plaintiff  severe  injuries,  for  which  this  suit  is  brought.  The  issues 
of  defendant's  want  of  care,  and  of  plaintiff's  failure  to  observe  the  in- 
adequacy of  this  lashing,  were  submitted  to  the  jury'  in  a  charge  free 
from  exception. 

Plaintiff's  verdict  is  not  excessive,  and  the  judgment  thereon,  and  or- 
der, should  be  affirmed,  with  costs. 


(191  App.  Div.  218) 

TERMINI  V.  HUTH  et  aL 

{Supreme  Court,  Appellate  Division,  Second  Department.     March  12,  1920.) 

1.  Appeal  and  erbob  ^»262(2) — ^Appellate  coubt  hat  pebiot  viuno  or  sx- 

CEPTION  to  nonsuit. 

PlaintlfTs  failure  to  file  a  formal  exception  to  a  nonsuit,  as  required  by 
Code  Civ.  Proc.  |  994,  was  not  Jurisdictional,  and  the  appellate  court  may 
permit  an  exception  to  be  filed. 

2.  Fbaudulent  conveyances  <g=»206(l) — ^Existence  of  cbeditobs  necessary 

TO  raise  pbbsumption  of  fbaud. 

Under  Real  Property  Law,  §  265,  providing  that  a  conveyance  shall  not 
be  adjudged  fraudulent  as  against  creditors  solely  on  the  ground  that  it 
was  not  founded  on  a  valuable  consideration,  there  must  be  existing  credi- 
tors at  the  time,  of  the  conveyance  to  raise  a  presumption  of  fraud. 

3.  Fraudulent  conveyances  ^=»216 — ^Proof  that  conveyances  were  volun- 

tary AND  that  suit  FOR  TORT  WAS  THEN  PENDINQ  DOES  NOT  SUPPORT  SUIT 
TO  SET  CONVEYANCES  ASIDE. 

In  a  suit  by  a  trustee  in  bankruptcy  to  set  aside  conveyances  by  the 
bankrupt  made  two  years  beiore  the  adjudication,  he  cannot  prevail  by 
merely  showing  that  the  conveyances  were  voluntary,  without  showing 
that  the  bankrupt  was  then  Insolvent,  or  that  there  were  any  existing 
creditors,  though  an  action  for  tort  was  then  pending  in  which  Judgment 
was  subsequently  recovered. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Philip  J.  Termini,  as  trustee  in  bankruptcy  of  William 
Huth,  against  William  Huth  and  others.  From  a  judgment  dismiss- 
ing the  complaint  at  the  close  of  plaintiff's  case,  plaintiff  appeals.  Af- 
firmed. 

Plaintiff  appeals  from  a  Judgment  dismissing  the  complaint,  without  costs, 
entered  in  the  office  of  the  clerk  of  Kings  county  on  July  13,  1917,  upon  the  de- 
cision of  the  Supreme  Court  at  Special  Term.  Plaintiff  sought  to  set  aside,  as 
fraudulent,  two  conveyances  of  real  estate  executed  by  the  bankrupt  on  Oc- 
tober 4, 1913.  On  August  6, 1913,  Edward  O.  Schlueter,  as  administrator  of  the 
goods  of  Frank  Schlueter*  deceased,  had  begun  an  action  against  William 
Huth  for  negligently  causing  Frank  Schlueter's  death.  On  October  4,  1913, 
William  Huth  and  wife  made  both  conveyances  (for  $1  and  other  valuable  con- 
siderations) of  the  properties  here  involved.  On  February  14.  1915,  Schleuter 
recovered  a  Judgment  against  Huth  for  $1,230  in  his  action  for  damages.    On 
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Atipist  27,  1915,  Hath  filed  a  petition  in  bankruptcy*  in  wbicb  proceeding  the 
plaintiff  was  appointed  trustee  in  bankruptcy  and  duly  qualified  as  such. 

This  suit  in  equity  was  upon  the  ground  that  such  conveyances  were  ex- 
ecuted to  defraud  creditors,  and  in  particular  to  defraud*  said  Schlueter  as 
such  administrator.  The  complaint  also  charged  that  said  Huth  was  in- 
solvent wBen  said  convey afices  were  made.  But  there  was  no  proof  of  insol- 
vency. The  case  was  submitted  upon  such  documentary  evidence  alone.  At 
the  close  of  the  case,  plaintiff  was  nonsuited. 

Argued  before  RICH,  PUTNAM,  BLACKMAR,  KELLY,  and 
JAYCOX,  JJ. 

Edward  A.  Kenney,  of  New  York  City  (Charles  E.  Casey,  of  New 
York  City,  on  the  brief),  for  appellant. 

Ralph  G.  Barclay,  of  Brooklyn  (Robert  Stewart,  of  New  York 
City,  and  Robert  M.  Johnston,  of  Brooklyn,  on  the  brief),  for  respond- 
ents. 

PUTNAM,  J.  [1J  Although  the  appellant  did  not  file  a  formal  ex- 
ception to  the  nonsuit  (Code  Civ.  Proc.  §  994),  this  was  not  jurisdic- 
tional^ but  simply  a  matter  of  procedure  (People  v.  Journal  Co.,  213  N. 
Y.  1,  106  N.  E.  759),  so  that  this  court  can  permit  an  exception  to  be 
filed.  Therefore  we  treat  the  appeal  on  the  merits.  The  determination 
of  the  burden  of  proof  must  be  decisive. 

.  [2]  Could  the  tnistee  prevail  here  merely  on  producing  these  con- 
veyances, apparently  not  founded  on  a  valuable  consideration?  Real 
Property  Law  (Consol.  Laws,  c.  50)  §  265,  declares : 

"A  conveyance  or  charge  shall  not.  be  adjnd^ed  fraudulent  as  against  credi- 
tors, purchasers  or  incumbrancers,  solely  on  the  ground  that  it  was  not  found- 
ed on  a  valuable  consideration." 

To  raise  any  presumption  of  fraud,  there  must  be  existing  creditors 
at  the  time  of  the  conveyance.  Kerker  v.  Levy,  206  N,  Y.  109,  99  N. 
E.  181. 

[3]  A  trustee  in  bankruptcy,  suing  as  such,  cannot  prevail  in  such 
a  suit  merely  because  a  solvent  person  made  voluntary  conveyances, 
when  the  nearest  approach  to  a  creditor  is  the  showing  that  a  plaintiff 
had  begun,  or  was  aJx)ut  to  bring,  an  action  of  tort.  Beers  v.  Hanlin 
(D.  C.)  99  Fed.  695.  This  is  the  only  circumstance  relied  on  here, 
namely,  that  an  action  for  negligence  had  been  begun  about  two  month* 
before  the  first  of  these  conveyances,  and  over  two  years  before  this 
adjudication  in  bankruptcy.  See  Smith  v.  Reid,  134  N.  Y.  568,  31  N. 
E.  1082. 

There  is  a  different  rule  in  actions  of  contract,  since  such  a  plaintiff 
may  be  a  "creditor,"  under  the  bankruptcy  statute.  In  re  Berkeley, 
203  Fed.  7,  10,  121  C.  C.  A.  359.  As  there  was  no  proof  of  insolvency, 
and  no  evidence  to  support  any  inference  of  fraud  towards  any  existing 
creditor,  the  court  rightly  dismissed  the  complaint. 
.  Hence  the  judgment  should  be  affirmed,  with  costs.  All  concur. 
181N.Y.S.— 15 
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(101  App.  Div.  260) 

PEOPLE  V.  JACKSON. 

(Supreme  Court,  Appellate  Division,  Second  Department.     March  12,  1020.) 

1.  Criminal  law  ^=s>1023(8) — Ovsbrt7lino  demurseb  not  ''DSTEiuaNATioN/' 

PEBMrrriNO  appeal. 

No  appeal  lies  from  action  of  court  In  overruling  a  demurrer  to  an 
information  or  Indictmeht  under  Laws  1010,  c.  650,  {  40,  and  Code  Or. 
Proc.  §  517,  but  only  from  a  final  judgment;  the  word  "detennlnatlon," 
in  section  40,  implying  an  ending  or  finality,  the  ending  of  a  contro- 
versy or  suit. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Determination.] 

2.  Criminal  law  ^=»1134(8) — StJFFiciBNOT  of  indictment  mat  be  baiseo  on 

APPEAL. 

The  sufficiency  of  an  indictment  or  information  may  be  raised  on  an 
appeal  from  a  final  judgment 

Appeal  from  Court  of  Special  Sessions  of  City  of  New  York. 

Criminal  prosecution  of  Ezra  Jackson  under  an  information.  From 
a  judgment  overruling  a  demurrer  to  the  information,  he  appeals.  Ap- 
peal dismissed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

Joseph  B.  Handy,  of  Stapleton,  for  appellant. 

Henry  J.  Shields,  of  New  York  City  (William  P.  Burr,  Corp.  Coun- 
sel, of  New  York  City,  John  F.  O'Brien,  and  William  J.  Leonard,  of 
New  York  City,  on  the  brief),  for  the  People. 

JENKS,  P.  J.  The  district  attorney  of  Richmond  county  filed  an 
information  against  the  defendant  in  the  Court  of  Special  Sessions  of 
the  City  of  New  York  for  a  violation  of  the  Sanitary  Code  of  the  hoard 
of  health  of  the  department  of  health  of  the  city  of  New  York,  and 
especially  of  section  163  thereof.  The  defendant  demurred,  and  de- 
manded a  dismissal.  The  demurrer  was  overruled.  The  defendant 
appeals  from  the  judgment  overruling  the  demurrer. 

[1,2]  I  am  of  opinion  that  the  appeal  does  not  lie.  The  statute  pro- 
viding for  appeals  from  the  Special  Sessions  of  the  City  of  New  York 
reads: 

**lt  any  judgment  or  determination  made  by  the  Conrt  of  Special  Sessions 
ehall  be  adverse  to  the  defendant  he  may  appeal  therefrom  in  the  same  man- 
ner as  from  a  Judgment  in  an  action  prosecuted  by  indictment,  and  may  be 
admitted  to  bail  upon  an  appeal  in  like  manner ;  and  if  the  Judgment  of  the 
Supreme  Court  upon  such  an  appeal  shall  be  adverse  to  the  defendant,  he  may 
appeal  therefrom  to  the  Court  of  Appeals  as  prescribed  in  the  Code  of  Crimi- 
nal Procedure.  In  case  of  any  such  appeal  to  the  Supreme  Court,  or  to  the 
Court  of  Appeals,  the  procedure  in,  and  the  Jurisdiction  of,  the  said  courts, 
respectively,  shall  be  the  same  as  from  a  judgment  of  conviction  after  in- 
dictment."   Laws  of  1910,  c.  659,  §  40. 

The  scheme  of  the  statute  that  regulates  appeals  in  cases  prosecuted 
by  indictment  does  not  afford  an  appeal  from  intermediate  orders,  but 
from  the  final  judgment  only.     Section  517,  Code  of  Criminal  Pro- 

^=»For  other  cases  see  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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cedure ;  People  ex  rel.  Stabile  v.  Warden,  139  App.  Div.  at  page  497, 
124  N.  Y.  Supp.  341,  affirrtied  202  N.  Y.  138,  95  N.  E.  729. 

But  the  argument  of  the  learned  counsel  for  the  appellant  is  that, 
inasmuch  as  this  section  40  permits  an  appeal  from  "any  judgment  or 
determination,"  this  appeal  is  well  taken.  The  word  "determination" 
does  not  require  such  conclusiwi.  It  implies  an  ending  or  finality — 
die  ending  of  a  controversy  or  a  suit  (New  English  Diet),  and  it  is 
used  frequently  as  equipollent  with  judgment  or  decree  (Bouvier, 
Diet.  [Rawle's  Rev.]  vol.  1,  p.  858).  And  such,  I  think,  is  its  mean- 
ing in  this  statute.  See  the  use  of  the  word  in  section  31  of  the  same 
statute,  in  the  declaration  that  the  court  shall  have  in  the  first  instance 
exclusive  jurisdiction  "to  hear  and  determine  all  charges  of  misde- 
meanor. *  *  *  The  court  shall,  however,  be  divested  of  jurisdic- 
tion to  proceed  with  the  hearing  and  determination  of  any  charge  of 
misdemeanor,"  etc.  The  phrase  is  "judgment  or  determination,"  and 
the  doctrine  of  noscitur  a  sociis  applies.  There  is  no  sound  reason  why 
such  practice  should  be  permitted  by  the  construction  of  the  word  "de- 
termiijation"  contended  for.  The  sufficiency  of  an  indictment  may  be 
raised  upon  the  appeal  from  the  final  judgment.  People  v.  Wilson, 
151  N.  Y.  403,  45  N.  E.  862;  People  ex  rel.  Hummel  v.  Trial  Term, 
184  N.  Y.  30,  76  N.  E.  732.  As  the  information  is  like  unto  an  indict- 
ment (People  ex  rel.  N.  Y.  Disposal  Corp.  v.  Freschi,  173  App.  Div. 
189,  191,.  159  N.  Y.  Supp.  23),  so,  too,  may  its  sufficiency  be  raised 
likewise.  See  People  v.  Walsh,  172  App.  Div.  266,  158  N.  Y.  Supp. 
342;  Henavie  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  154  N.  Y.  at  page  282,  48 
N.  E.  525. 

The  appeal  should  be  dismissed.    All  concur. 


8EIDEN  et  al.  v.  BROUS  et  al.  (two  cases). 

(Supreme  CJonrt,  AppeUate  Term,  First  Department    April  7,  1920.) 

Evidence  «S=»442(6)— Parol  evidence  inadmissible  to  vast  coicpletb  coh- 
tbact  of  bale. 

Where  contracts  of  sale  were  written,  being  evidenced  by  written  or- 
ders, parol  evidence  that  the  buyer  agreed  to  pay  federal  taxes  imposed  by 
law  on  the  manufacturer  is  Inadmissible,  because  tending  to  vary  the 
terms  of  the  written  contract  as  to  contracts  which  were  In  all  respects 
complete. 

Appeal  from  Mimicipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Actions  by  Max  Sciden  and  another  against  Louis  A.  Brous  and 
others.  From  judgments  for  plaintiffs,  defendants  appeal.  Judgment 
in  first  action  reversed,  and  complaint  dismissed,  and  in  second  ac- 
tion reversed,  and  new  trial  ordered. 

Argued  March  term,  1920,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Max  Silverstein,  of  New  York  City  (I.  Maurice  Wormser,  of  New 
York  City,  of  counsel),  for  appellants. 

Gallatin  &  Lipton,  of  New  York  City  (Abraham  Lipton,  of  New 
York  City,  of  counsel),  for  respondents. 

^=:»For  otber  cases  see  same  topic  A  KEY-NUMBER  Id  all  Key-Numbered  Dlgeets  A  I&dexea 


Digitized  by 


Google 


228  181   NEW  YORK  SUPPLEMENT  (Sup.  Ct 

GUY,  J.  Defendants  appeal  from  two  judgments  entered  by  di- 
rection of  the  court  after  a  trial  without  a  jury  in  two  separate  actions 
tried  together,  growing  out  of  a  series  of  orders  for  merchandise  sign- 
ed and  delivered  by  the  defendants  to  the  plaintiffs  and  accepted  by  the 
plaintiflfs. 

Action  No.  48  is  brought  to  recover  the  agreed  purchase  price  of 
said  merchandise  alleged  to  have  been  sold  and  delivered  to  defendants, 
and  in  setting  forth  the  contract  between  the  parties  the  complaint  in 
the  first  action  alleges  that,  in  addition  to  agreeing  to  pay  the  alleged 
purchase  price  of  tihe  merchandise,  the  defendants  agreed  to  pay  the 
tax  subsequently  fixed  by  the  United  States  government  at  10  per  cent, 
under  the  internal  revenue  laws.  The  second  cause  of  action  sets 
forth  the  same  agreement  as  in  the  first  cause  of  action,  and  is  brought 
to  recover  the  amount  of  said  government  tax. 

The  answer  to  the  first  cause  of  action  admits  the  purchase  of  the 
goods,  and  the  delivery  of  part  of  the  goods  by  plaintiffs  to  defendants, 
but  denies  the  delivery  of  all  the  goods ;  also  denies  the  making  of  an 
agreement  to  pay  the  government  tax,  and  sets  up  a  counterclaim  for 
damages  for  nondelivery  of  part  of  the  goods  purchased.  The  answer 
to  the  second  cause  of  action  denies  the  making  of  the  alleged  addi- 
tional agreement  to  pay  the  government  tax. 

On  the  trial  plaintiffs'  witness  testified  that  he  was  in  the  employ  of 
plaintiffs,  and  that  he  received  certain  orders  from  the  defendants 
through  a  Miss  Wolff ;  that  some  of  the  orders  were  written  and  others 
oral ;  that  at  the  time  when  the  first  orders  embraced  in  action  No.  1 
were  received  the  question  of  war  tax  on  such  merchandise  was  dis- 
cussed, and  defendants'  repesentative.  Miss  Wolff,  said,  "If  the  war 
tax  bill  is  approved,  we  will  have  to  pay  it ;"  that  subsequently,  when 
the  war  tax  bill  was  approved,  he  went  to  Miss  Wolff  and  offered  to 
show  her  the  newspaper  clipping  stating  that  the  bill  had  been  approv- 
ed, and  she  said,  "Send  me  a  separate  bill  or  invoice  for  every  charge 
you  have  sent  me  prior  to  June  13th,"  and  tliat  witness  immediately 
went  back  to  the  office,  made  out  such  bills,  and  mailed  them  to  the 
defendants;  that  on  the  follov/ing  day  he  and  one  of  the  plaintiffs 
saw  one  of  the  defendants,  Brous,  personally,  and  told  him  about  it, 
and  Brous  "was  willing  to  pay  the  war  tax  on  those  bills,"  and  said  to 
witness,  "You  go  over  to  the  internal  revenue  office  and  find  out  wheth- 
er you  can  bill  all  my  goods  strictly  net,  instead  of  regular,  because 
the  war  tax  must  be  paid  on  the  net  amount  of  the  bill ;"  also  that, 
"if  I  would  allow  him  the  5  per  cent,  discount  that  he  would  pay  the 
bills  as  soon  as  he  had  a  chance  to  check  them  up — that  is,  the  war  tax ;" 
that  witness  subsequently  went  over  to  the  internal  revenue  office  and 
explained  the  case,  and  was  told  that  it  was  all  right;  that  he  could 
bill  everything  net,  instead  of  regular,  and  that  the  tax  must  be  paid  on 
the  final  amount — the  net  amount;  that  he  went  back  to  Brous  and 
explained  the  matter  to  him,  and  he  said  it  was  O.  K.,  and  to  go  right 
ahead ;  that  a  day  or  two  later  he  met  Brous  and  again  asked  for  a 
check,  and  Brous  said  he  did  not  have  any  time  to  check  it  up,  and  as 
soon  as  he  had  an  opportunity  he  would  check  it  up ;  that  later  plain- 
tiff Seiden  called  up  defendants'  office,  and  the  bookkeeper  said  that 
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Brous  had  finally  decided  not  to  pay  the  war  tax  and  absolutely  re- 
fused to  pay  it. 

Plaintiffs  then  offered  in  evidence  three  bills,  which  they  proved  had 
been  delivered  to  defendants,  dated,  respectively,  June  13th,  July  7th, 
and  August  6th — ^thc  bill  of  August  6th  including  a  statement  of  war 
tax  amounting  to  $89.79 ;  also  three  orders,  dated,  respectively,  May 
9th,  May  17th,  and  May  27th.  Neither  of  these  orders  contains  any 
reference  to  government  tax.  Plaintiffs'  witness  was  then  asked, 
"On  the  bills  which  you  rendered  after  June  12th  or  13th  you  wrote 
'Subject  to  federal  tax' "?  to.  which  he  answered,  "Yes."  The  witness 
was  then  asked,  "When  you  got  these  two  papers  from  Miss  Wolff 
(referring  to  the  orders  of  May  17th  and  27th),  what  conversation  did 
you  have  with  her  with  reference  to  the  war  tax?"  This  was  objected 
to  by  defendants'  counsel  on  the  ground  that  "it  now  appears  that  it 
is  a  written  order,  and  that  all  conversations  were  merged  in  that  writ- 
ten paper,  and  that  any  such  conversation  would  be  at  variance  with ' 
the  terms  of  that  written  order."  The  objection  was  overruled,  with 
an  exception  to  defendants.    The  witness  then  testified : 

"I  said  to  Miss  Wolff,  at  that  time  that  I  am  takhag  these  orders,  that  the 
war  tax  was  finally  approved  of,  and  she  said,  'Very  well;  I  know  all  about 
that  tax.*    I  said,  'If  approved,  you  wUl  have  to  pay  it* " 

On  cross-examination  by  defendants'  counsel  the  witness  testified 
that  all  orders  were  taken  from  Miss  Wolff;  that  some  were  verbal, 
some  over  the  telephone,  and  some  in  writing ;  that  the  orders  of  May 
17th  and  27th  he  did  not  think  were  in  writing ;  that  at  the  time  each 
one  of  the  orders  was  given  he  called  Miss  Wolff's  attention  to  the 
fact  that,  if  the  law  was  finally  approved  and  a  tax  was  imposed,  it 
would  have  to  be  paid ;  that  he  did  not  put  that  upon  certain  of  the 
written  orders  because  the  law  was  not  at  that  time  approved,  or  was 
not  finally  acted  on.  It  was  then  conceded  that  the  federal  income  tax, 
which  included  the  excise  tax  on  such  merchandise,  was  approved  by 
the  President  on  February  25,  1919,  but  that  it  was  not  determined  by 
the  Revenue  Department  that  the  tax  would  be  imposed  on  merchandise 
of  the  character  in  question  until  June  12,  1919,  and  such  ruling  was 
not  brought  to  the  attention  of  plaintiffs  until  June  13,  1919.  It  was 
also  conceded  by  the  defendants  that  under  the  federal  act  the  law 
imposed  the  pa)mient  of  the  tax  upon  the  manufacturer  (the  plaintiffs 
in  this  action).  The  witness  further  testified  that  the  tax  of  $89.79 
was  the  tax  for  the  month  of  July,  but  that  they  had  a  separate  state- 
ment of  war  tax  for  each  individual  month. 

This  witness  was  corroborated  by  one  of  the  plaintiffs,  who  testified 
that,  subsequent  to  the  rendering  of  statement  of  the  war  tax,  defend- 
ants' boc^keeper  stated  to  him,  "When  we  pay  you  the  following 
month's  bill,  we  will  give  you  one  check,  including  your  tax;"  that  he 
subsequently  spoke  to  defendant  Brous  about  the  matter ;  that  when 
Brous  handed  him  a  check,  not  including  the  war  tax,  he  said  to  Brous, 
"What  about  the  war  tax?"  that  Brous  said,  "See  my  bookkeeper;" 
that  he  went  downstairs  to  the  bookkeeper,  a  Miss  Steinberg,  who  said, 
**We  will  pay  it  to  you,"  and  subsequently  when  he  went  to  the  book- 
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keeper  again  she  told  him  that  Brous  had  finally  decided  not  to  pay  the' 
war  tax. 

At  the  close  of  plaintiffs*  case  defendants'  counsel  moved  to  strike  out 
the  testimony  of  the  witnesses,  in  so  far  as  it  varied  the  terms  of  the 
written  agreements  which  were  in  evidence  (Plaintiffs'  Exhibits  May 
17  and  27,  and  Defendants'  Exhibits,  being  the  written  orders  dated 
May  2d,  7th  and  9th).  This  motion  was  denied.  Defendants  also 
moved  for  the  dismissal  of  the  complaint  in  the  action  brought  to  re- 
cover the  war  tax,  which  motion  was  also  denied.  Defendants  then 
called  Miss  Wolff,  who  testified  that  she  placed  the  orders  with 
plaintiffs;  that  plaintiffs'  witness,  with  whom  she  placed  the  orders, 
had  no  talk  with  her  with  reference  to  the  war  tax,  and  that  she  heard 
nothing  about  war  tax  until  around  June  12th;  that  when  she  got  a 
bill  on  June  12th  containing  the  words  "subject  to  tax,"  she  spoke  to 
plaintiffs'  representative,  who  had  accepted  the  orders,  and  he  said 
that  there  would  be  a  tax  on  unfinished  furs,  and  that  she  then  referred 
the  entire  matter  to  defendant  Brous. 

The  main  question  on  this  appeal  is  as  to  the  admission  of  parol  evi- 
dence to  vary  the  terms  of  the  written  contracts  introduced  in  evidence 
by  plaintiffs.  We  are  of  the  opinion  that  the  admission  of  such  evi- 
dence was  error.  The  contracts  represented  by  the  written  orders  were 
in  each  instance  complete  in  all  their  terms,  and  the  parol  evidence  in- 
troduced to  flie  effect  that  as  to  each  one  of  said  written  contracts  there 
was  an  oral  agreement,  made  simultaneously,  for  the  payment  of  an 
additional  purchase  price  in  the  shape  of  war  tax,  varied  the  terms  of 
the  written  contracts. 

The  judgment  in  action  No.  48  must  therefore  be  reversed;  and,  in 
view  of  the  fact  that  delivery  of  part  of  the  goods  was  disputed,  and 
a  counterclaim  for  damages  interposed  for  nondelivery  of  a  part  there- 
of, a  new  trial  must  be  ordered,  with  $30  costs  to  appellant  to  abide 
the  event. 

In  action  No.  47,  the  judgment  is  reversed,  and  the  complaint  dis- 
missed on  the  merits,  with  $30  costs  in  this  court  and  costs  in  the  court 
below.    All  concur. 


(101  App.  Plv.  270) 

CLEMENTS  v.  WILLIAMS  et  al. 

Appeal  of  EDISON  ELECTRIC  ILLUMINATING  CO.  OF  BROOKLYN  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  19,  1920.) 

1,  Mandamus  ^=>23(2) — Private  citizen   cannot   by  mandamus   quistion 
action  of  corporation  as  ultra  vises. 

Relator,  who  claims  no  special  damage,  but  bases  his  claim  for  relief 
entirely  on  the  fact  that  he  is  a  resident  and  citlscen,  cannot  maintain 
proceeding  for  mandamus  directing  president  of  borough  and  commis- 
sioner of  water  supply,  gas,  and  electricity  to  remove  certain  poles  and 
ovei'bead  wires  from  certain  streets  and  avenues  of  a  Vard,  on  the 
ground  that  a  named  company  has  never  been  duly  authorized  to  carry 
on  the  business  of  supplying  electric  lighting  service  in  said  ward;  it 
being  the  duty  of  the  Attorney  General  alone  to  bring  action  against  one 
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who  usurps,  intrudes  iato,-  or  unlawfully  holdis  or  ezerdses  within  a  state 
a  franchise.    Code  Civ.  Proc.  g  1948. 
2,  Mandau us  «=»10— Wiix  ub'  against  officeb  only  when  thebe  is  cmiab 

LEGAL  DUTY. 

Mandamus  against  a  public  officer  can  be  granted  only  where  there  is 
clear  legal  duty  Imposed  upon  him. 
8.  CoRPOEATiONS  ^a»387(2) — Private  citizen  cannot  question  acttok  ot 

COSFOSATION  AS   ULTBA  VIBES. 

In  general,  no  private  citizen  has  the  power  to  question,  by  resort  to 
legal  proceedings,  the  action  of  coi-poration  as  being  ultra  vires,  where  he 
has  no  other  interests  than  those  of  any  other  citizen. 
4.  Mandamus  ^=3»7 — Not  always  demand  able  as  an  absolute  bight. 

A  writ  of  mandamus  is  not  always  demandable  as  an  absolute  right, 
and  whether  it  shall  be  granted  or  not  freqaently  rests  in  the  discretion 
of  the  court . 

6.  Mandamus  €=>15 — ^W^ll  not  lib  where  uabh  fbom  obantino  exceeds  the- 
oretic INJURY. 

In  proceeding  by  resident  citizen  fqr  mandamus  directing  president  of 
borough  and  commissioner  of  water  supply,  gas,  and  electricity  to  remove 
certain  poles  and  overhead  wires  on  certain  streets  and  avenues,  on  the 
ground  that  company  supplying  electricity  has  never  been  duly  authorized 
to  carry  on  business,  held,  that  the  harm  that  would  result  from  an  er- 
roneous decision  and  the  removal  of  the  poles  and  wires  without  warrant 
of  law  was  so  greatly  In  excess  of  any  theoretic  injury  resulting  from  their 
maintenance  that  it  was  an  abuse  of  discretion  to  hold  that  they  could  be 
removed  by  means  of  writ  of  mandamus. 

Appeal  from  Special  Term,  Kings  County. 

Application  by  Albert  Clements  for  a  peremptory  writ  of  mandamus, 
directed  to  William  Williams,  as  Commissioner,  etc.,  and  another. 
From  that  part  of  an  order  of  the  Special  Term  (100  Misc.  Rep.  569, 
166  N.  Y.  Supp.  560)  which  grants  to  petitioner  an  alternative  writ  of 
mandamus,  the  Edison  Electric  Illuminating  Company  of  Brooklyn  and 
the  Amsterdam  Electric  Light,  Heat  &  Power  Company  appeal.  On 
reargument.    Reversed. 

Argued  before  TENKS,  P.  J.,  and  PUTNAM,  BLACKMAR,  KEL- 
LY, and  JAYCOX,  JJ. 

Samuel  F.  Moran,  of  New  York  City  (George  L.  Ingraham,  of  New 
York  City,  on  the- brief),  for  appellants. 

Carr  &  Hill,  of  New  York  City,  for  respondent  Clements, 
Vincent  Victory,  of  New  York  City  (Lamar  Hardy,  Corp.  Counsel, 
Samuel  J.  Rosensohn,  and  Frank  Julian  Price,  all  of  New  York  City, 
on  the  brief),  for  respondents  commissioner  of  water  supply  and  bor- 
ough, president. 

JAYCOX,  J.  [1]  This  proceeding  was  Instituted  for  the  purpose 
of  securing  a  peremptory  writ  of  mandamus  directing  the  president 
of  the  borough  of  Brooklyn  and  the  commissioner  of  water  supply, 
gas,  and  electricity  to  remove  certain  poles  and  overhead  wires  from 
certain  streets  and  avenues  in  the  Thirtieth  ward,  borough  of  Brooklyn,, 
city  of  New  York,  upon  the  ground  that  the  Edison  Electric  Illuminat- 
ing Company  has  no  franchise  from  the  state,  or  from  the  former  city 
of  Brooklyn,  or  from  the  city  of  New  York,  to  use  the  streets  of  the 
said  Thirtieth  ward  to  carry  on  the  business  of  supplying  in  said  ward 

^cs»For  other  oases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indezee 


Digitized  by 


Google 


232  181   NEW   TORK   SUPPLEMENT  (Sup.  Ct 

electric  lighting  service  and  was  never  duly  authorized  to  carry  on  said 
business  in  said  ward.  The  relator  alleges  and  claims  no  special  dam- 
age, but  bases  his  claini  for  relief  entirely  on  the  fact  that  he  is  a  resi- 
dent and  citizen  of  the' borough  of  Brooklyn,  city  of  New  York.  The 
application  for  a  peremptory  writ  of  mandamus  was  denied  and  an  al- 
ternative writ  was  granted.   The  corporation  defendants  have  appealed. 

The  relator  contends  that  authority  for  his  right  to  maintain  this 
proceeding  is  found  in  the  following  cases :  People  ex  rel.  Pumpyan- 
sky  V.  Keating,  168  N.  Y.  390,  61  N.  E.  637;  People  ex  rel.  Cross  Co. 
V.  Ahearn,  124  App.  Div.  840,  845, 109  N.  Y.  Supp.  249 ;  People  ex  rel. 
Browning,  King  &  Co.  v.  Stover,  145  App.  Div.  259-263,  130  N.  Y. 
Supp.  92;  Acme  Realty  Co.  v.  Schinasi,  154  App.  Div.  397,  139  N.  Y. 
Supp.  266;  Southern  Leasing  Co.  v.  Ludwig,  168  App.  Div.  233,  153 
N.  Y.  Supp.  545;  People  ex  rel.  Sibley  v.  Gresser,  205  N.  Y.  24,  98 
N.  E.  205.  None  of  these  cases  involves  the  question  of  a  franchise. 
They  are  based  upon  some  obstruction  in  the  street,  and  in  most  of 
the  cases  the  existence  of  the  obstruction  was  determinative  gf  the  re- 
lator's right  to  institute  the  proceeding;  no  franchise  being  involved. 
The  Pumpyansky  Case,  supra,  related  to  a  news  stand  erected  under 
the  elevated  railway  stairs,  and  it  was  held  that  the  municipal  assembly 
had  the  power  to  enact  an  ordinance  providing  for  the  erection  of  such 
news  stands.  No  question  of  franchise  was  involved,  and  it  was  held 
that  the  relator,  as  a  citizen,  was  entitled  to  institute  the  proceeding. 
A  portion  of  the  building  projecting  in  the  street  was  the  relator's 
grievance  in  Cross  Co.  v.  Ahearn,  supra.  Browning,  King  &  Co.  v. 
Stover,  supra,  and  Acme  Realty  Co.  v.  Schinasi,  supra.  Southern 
Leasing  Co.  v.  Ludwig,  supra,  was  an  action  by  a  taxpayer  under  sec- 
tion 51  of  the  General  Municipal  Law  (Consol.  Laws,  c.  24)  to  restrain 
the  superintendent  of  buildings  from  permitting  the  erection  of  a  sky 
sign.  In  People;  ex  rel.  Sibley  v.  Gresser,  supra,  the  defendant  con- 
structed a  large  number  of  tracks  in  a  public  street  outside  of  its  right 
of  way  and  used  them  for  the  storage  of  freight  cars.  Because  of  this 
the  street  was  obstructed  and  the  passage  of  the  public  interrupted. 
The  appellant's  franchise  was  not  involved. 

[2]  Mandamus  can  be  granted  only  where  there  is  a  clear  legal  duty 
imposed  upon  a  public  officer.  In  every  instance  where  the  writ  has 
been  granted  in  the  above-cited  cases  there  has  been  a  single  structure, 
the  presence  of  which  could  not  be  sanctioned  under,  the  statutes  and 
ordinances.  Little  analogy  can  be  discovered  between  those  cases  and 
the  present  case,  which  involves  a  whole  system  of  electric  light  poles 
and  wires  erected  and  maintained  pursuant  to  franchises  granted  by 
the  legislative  body  of  the  municipality  under  a  claim  of  power  and 
authority  so  to  do. 

[3]  In  general,  no  private  citizen  has  the  power  to  question  by  resort 
to  legal  proceedings  the  action  of  a  corporation  as  being  ultra  vires, 
where  he  has  no  interests  other  than  those  of  any  other  citizen.  The 
people,  through  their  Attorney  General,  are  the  proper  parties,  and  the 
Attorney  General  represents  in  such  case  the  sovereignty  which  grant- 
ed the  charter.  Code  of  Civil  Procedure,  §  1948 ;  City  of  New  York 
V.  Bryan,  196  N.  Y.  158,  89  N.  E.  467;   N.  Y.  Central  &  H.  R.  R.  R. 
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Co.  V.  City  of  New  York,  142  App.  Div.  578,  127  N.  Y.  Supp.  513, 
affirmed  202  N.  Y.  212,  95  N.  E.  638;  Geneva-Seneca  Electric  Co.  v. 
Economic  P.  &  C.  Co.,  136  App.  Div.  219,  120  N.  Y.  Supp.  926;  People 
V.  Bleecker  Street  &  Fulton  Ferry  R.  R.  Co.,  140  App.  Div.  611, 125  N. 
Y.  Supp.  1045,  affirmed  201  N.  Y.  594,  95  N.  E.  1136;  Starin  v.  Edson, 
112  N.  Y.  206,  19  N.  E.  670;  Matter  of  Long  Acre  El.  L.  &  P.  Co., 
188N.Y.361,80N.E.  1101- 

In  City  of  New  York  v.  Bryan,  supra,  the  city  sought  to  have  it  ad- 
judicated that  certain  franchises  granted  by  the  boards  of  aldermen  of 
the  city  of  New  York  and  Long  Island  City  to  the  New  York  &  Long 
Island  Railroad  Company  had  ceased  and  terminated  for  failure  on 
the  part  of  the  grantee  thereof  to  fully  comply  with  the  condition  of 
the  grant  with  respect  to  the  construction  of  a  tunnel  under  the  East 
River.  The  Court  of  Appeals  held  that  the  right  of  the  corporation  to 
use  the  streets  could  only  be  determined  in  a  litigation  between  the 
people  of  the  state  from  whom  the  franchise  sprang  and  all  others  in- 
terested therein.    Chief  Judge  Cullen,  writing  for  the  court,  said: 

'•Therefore  the  consent  of  the  city  was  but  a  step  In  the  grant  of  a  single, 
IndiTislble  franchise  to  construct  and  operate  a  street  railroad.'* 

Further: 

***  •  •  The  legal  status  of  that  franchise  and  the  rights  of  the  defend- 
ants, or  the  company  to  which  they  succeeded,  to  the  property  and  structures 
created  In  the  execution  of  the  franchise  should  be  determined  only  In  a 
litigation  between  the  people  of  the  state,  from  whom  the  franchise  sprang,  and 
the  defendants,  wherein  a  determination  will  be  binding  and  conclusive  on 
everybody,  and  not  in  a  suit  betwee;n  the  defendants  and  third  parties,  unless 
it  is  absolutely  necessary  so  to  do." 

In  N.  Y.  Central  &  HL  R.  R.  R.  Co.  v.  City  of  New  York,  supra, 
the  city  sought  to  remove  from  the  city  streets  certain  railroiad  tracks 
on  the  ground  that  the  franchise  granted  by  the  people  of  the  state 
had  expired.  The  company  was  given  an  injunction.  The  court  in  its 
opinion  said : 

"I  thinlc  it  was  for  the  dtate,  and  the  state  alone,  to  question  the  right  ot 
the  plaintiff  to  continue  to  use  the  franchise  that  the  state  had  granted,  and 
that  neither  the  municipal  corporation  nor  any  one  else  could  by  force  pre- 
vent the  exercise  of  that  franchise  so  long  as  the  stati  made  no  objection." 

I  think  it  is  the  right  and  duty  of  the  Attorney  General  alone  to 
bring  an  action  against  a  person  who  usurps,  intrudes  into,  or  unlaw- 
fully holds  or  exercises  within  the  state  a  franchise. 

[4]  A  writ  of  mandamus  is  not  always  demandable  as  an  absolute 
right,  and  whether  it  shall  be  granted  or  not  frequently  rests  in  the  dis- 
cretion of  the  court.  It  is  not  shown  in  this  case  that  any  one  was  be- 
ing injured  in  any  way  by  the  maintenance  of  these  poles  and  wires. 
They  did  not  disturb  traffic  in  any  way ;  they  were  not  improper  struc- 
tures in  the  street ;  they  were  not  improperly  located,  nor  is  there  any- 
thing wrong  about  the  method  of  construction  and  maintenance.  The 
only  claim  is  that  a  proper  franchise  did  not  exist.  Under  these  cir- 
cumstances, it  is  material  to  consider  the  effect  of  any  interference  with 
the  corporation  defendants'  business.    The  extent  and  character  of  the 
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business  of  the  defendants  are  shown  by  an  excerpt  from  the  opinion 
of  the  court  below: 

*'Among  other  defenses  which  it  asserts,  the  defendant  Edison  CkMnpany  al- 
leges in  its  answer  that  It  is  the  only  company  furnishing  electric  current  for 
light,  heat,  and  power  in  the  Thirtieth  ward  to  public  and  private  consumers. 
It  alleges  that  it  is  supplying  current  to  many  public  or  municipal  buildings 
and  plants,  and,  in  addition,  to  approximately  10,000  private  consumers 
within  the  Thirtieth  ward;  and  it  claims  to  have  expended  approximately 
$160,000  above  the  surface  and  $740,000  beneath  the  surface  of  the  streets  m 
that  ward,  in  addition  to  more  than  $2,000,000  in  the  construction  of  Its 
generating  plant  at  Sixty-Sixth  street  and  the  New  York  Bay."  * 

[5]  Even  if  among  the  large  number  of  poles  and  wires  that  neces- 
sarily have  been  erected  there  exists  a  pole  or  wire  which  the  defendants 
were  not  entitled  to  erect  or  maintain,  I  think  a  wise  exercise  of  judi- 
cial discretion  required  the  denial  of  the  motion.  The  harm  that  would 
result  from  an  erroneous  decision,  and  the  removal  of  the  poles  and 
wires  without  warrant  of  law,  is  so  greatly  in  excess  of  any  theoreti- 
cal injury  that  results  from  their  maintenance,  that  I  think  it  was  an 
abuse  of  discretion  to  hold  that  they  could  be  removed  by  means  of  a 
writ  of  mandamus.  As  I  have  before  indicated,  the  writ  of  mandamus 
is  not  adapted  to  this  situation.  It  would  require  the  borough  presi- 
dent to  go  among  the  wires  and  select  and  remove  those  wires  which 
are  found  to  be  unauthorized.  This  would  be  a  highly  dangerous  un- 
dertaking. It  is  not  shown  that  he  has  any  means  of  determining  which 
wires  are  those  erected  without  proper  authorization,  or  method  of  pro- 
tecting his  employes  from  the  deadly  current  contained  in  the  wires  in 
close  proximity  to  those  sought  to  be  removed.  It  has  been  held  in  an 
action  for  ejectment,  where  the  trespass  consists  of  a  building  project- 
ing over  the  property  line  onto  the  adjoining  land  of  the  plaijntiflF,  a 
judgment  directing  the  sheriff  to  put  the  plaintiff  into  possession  was 
impracticable  of  execution.  Hahl  v.  Sugo,  169  N.  Y.  109,  117,  62 
N.  E.  135,  61  L.  R.  A.  226,  88  Am.  St.  Rep.  539;  Stage  v.  Klingler, 
179  App.  Div.  820,  167  N.  Y.  Supp.  41.  The  difficulty  and  danger  of 
executing  a  writ  of  mandamus  is  so.  apparent  as  to  warrant  .the  court 
in  holding  such  execution  to  be  impracticable.  An  action  brought  on 
behalf  of  the  people  of  the  state,  through  their  Attorney  General, 
against  the  defendants,  if  a  cause  of  action  exists,  is  a  proper  and  prac- 
tical remedy.  The  def^dants  themselves  could  then  be  compelled  to 
remove  any  unauthorized  poles  and  wires  from  the  streets. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  denied,  with  $10  costs. 

JENKS,  P.  J.,  and  PUTNAM  and  BLACKMAR,  JJ.,  concur. 
KELLY,  J,,  concurs,  upon  the  first  ground  stated  in  the  opinion. 
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BTTBGENBR  et  al.  v.  0'HALIX)BAN, 

(Supreme  Court,  Appellate  Term,  Second  Department    Marcb,  1020.) 

L  Landlord  and  tenant  ^s>37— Oibcumstances  and  eei«ation8  of  pabtiks 

C0N8IDEBED  IN  CONSTBTTINO  LSA8X. 

In  construing  the  provisions  of  a  lease,  the  relations  existing  between 
the  parties,  as  well  as  surrounding  circumstances,  should  be  considered. 
2.  Landlord  and  tenant  ^=»37 — Lease  should  be  coNSTBtXED  most  eavor- 

ABLY  TO  TENANT. 

It  Is  a  general  rule  for  the  construction  of  leases  that  they  should  be 
most  favorably  construed  to  the  lessee,  especially  when  the  clause  to  be 
construed  Is  claimed  to  be  one  destroying  or  defeating  the  estate  of  the 


3.  Courts  ^3»188<3) — ^In  summart  proceedinqs  Municipal  Court  mat  enter- 

tain EQUITABLE  DEFENSE. 

Under  Code  Clv.  Proc.  §  2244,  provldUig  that  any  person,  In  possession 
or  claiming  possession  of  premises,  or  part  thereof,  may  answer  orally  or 
In  writing,  denying  generally  or  specifically,  or  setting  forth  a  statement 
of  any  new  matter  constituting  a  legal  or  equitable  defense,  the  Munici- 
pal Court,  in  summary  proceedings  by  a  landlord  against  a  tenant,  may 
entertain  as  an  equitable  defense  that  the  tenant  wua  entitled  under  the 
provisions  of  the  lease  to  renew,  and  had  elected  to  exercise  the  option, 
in  which  case  the  Municipal  Court,  while  It  cannot  decree  specific  perform- 
ance, will  dismiss  the  proceedings. 

4.  Landlord  and  tenant  ^aeaST — Intention  of  parties  oovbrns  in  constru* 

INO  LEASE. 

In  construing  a  contract  of  lease,  the  Intention  of  the  parties  will  gov- 
ern, even  though  in  opposition  to  the  strict  letter  of  the  contract 

5.  Landlord  and  tenant  4©=>83(1) — ^PRonsioN  for  notice  by  tenant  if  de- 

siring RENEWAL  HELD  COVENANT  TO  RENEW. 

Where  a  lease  provided  that  the  tenant  should  notify  the  landlord  one 
month  before  expiration  of  the  term,  if  desiring  to  renew  the  lease,  and 
the  lease,  which  was  a  renewal  of  earlier  lease,  had  been  treated  by  the 
parties  as  containing  the  same  provisions  as  the  earlier  lease,  such  clause, 
though  not  a  covenant  for  renewal  in  express  terms,  must  be  treated  as 
a  covenant  for  renewal. 
8.  Landlord  and  tenant  «=»37 — Construction  against  party  preparing 

LEASE. 

Where  the  landlords  prepared  the  lease,  It  must  be  construed  most 
strongly  against  them,  If  doubtful. 
7.  Landlord  and  tenant  ^=>41 — ^Practical  interpretation  of  lease  en- 
titled TO  great  weight. 

Where  a  lease,  which  was  a  renewal  of  an  earlier  lease  and  contained 
a  provision  for  notice  by  the  tenant  if  desiring  renewal,  was  treated  by 
the  parties  as  containing  the  same  terms  as  the  earlier  lease,  which  had 
provided  for  renewal,  the  tenant,  while  holding  under  the  second  lease, 
paying  the  water  tax,  though  there  was  no  such  provision  therefor  as  In 
the  former  lease,  the  provision  as  to  renewal  should  be  treated  as  givmg 
the  tenant  an  option  to  renew. 

Appeal  from  Municipal  Court,  Borough  of  Queens,  Second  District. 

Summary  proceeding  by  Fritz  Burgener  and  Catherine  Burgener 
against  Dennis  O'Halloran.  From  a  judgment  dismissing  the  petition 
of  the  landlords,  they  appeal.    Affirmed. 

Argued  March  term,  1*920,  before  MANNING,  CLARK,  and  KEL- 
BY,  JJ. I 

^=»For  other  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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Louis  J.  Altkrug,  of  Brooklyn,  for  appellants. 

Arthur  C  Mandd,  of  New  York  City,  for  respondent 

MANNING,  J.  The  facts  are  stipulated,  not  disputed,  and  the 
record  presents  but  a  question  of  law  affecting  the  proper  construc- 
tion of  a  clause  in  a  certain  lease  made  between  the  parties,  and  dated 
October  7,  1918.    The  clause  in  question  is  as  follows: 

"That  the  said  tenant  shaU  notify  the  said  landlord  one  month  before  the 
expiration  of  the  term,  if  he  desires  to  renew  the  lease." 

The  landlords  claim  that  the  tenant  is  not  entitled  to  a  renewal  un- 
der the  foregoing  clause,  while  the  tenant  asserts  that  the  clause  in 
question  gives  him  the  right  to  a  renewal  for  the  period  of  one  year. 

[1]  In  determining  the  validity  of  the  clause  in  question,  it  will  be 
important  to  bear  in  mind  the  relations  existing  between  the  parties 
at  the  time  of  the  making  of  the  lease,  as  well  as  the  relations  which 
existed  between  them  for  some  time  prior  to  the  making  of  the  lease 
in  question,  so  that  each  and  every  surrounding  fact  and  circumstance 
may  have  its  proper  weight  and  bearing  in  solving  the  problem  as  to 
just  what  the  intention  of  the  parties  was  when  the  clause  in  question 
was  written  into  the  lease. 

[2-5]  It  appears  that  on  or  about  October  1,  1916,  the  same  land- 
lords rented  the  premises  to  the  present  tenant  for  one  year,  with  the 
privilege  of  renewal  for  one  year;  the  rent  reserved  being  $65  per 
month  and  the  water  tax,  the  tenant  to  have  an  option  to  purchase  the 
premises  at  a  stipulated  price.  .On  October  1,  1917^  it  appears  that 
the  tenant  renewed  the  lease;  the  renewal  period  expiring  October 
1,  1918.  On  October  7,  1918,  another  lease  was  executed,  and  it  is 
in  this  document  that  the  clause  above  quoted  is  contained.  On  Au- 
gust 5,  1919,  the  tenant  notified  the  landlord  by  letter  that,  in  accord- 
ance with  the  terms  of  the  lease,  he  elected  to  continue  his  tenancy 
for  another  year,  beginning  October  1,  1919.  On  August  15,  1919,  the 
landlords  notified  the  tenant  that  possession  of  the  premises  would  be 
expected  on  October  1,  1919;  and  thereafter  the  tenant  tendered  the 
rent  for  October,  1919,  which  the  landlord  refused  to  accept.  The 
landlords  then  began  proceedings  to  dispossess  the  tenant,  as  in  sum- 
mary proceedings.  The  tenant  answered,,  and  set  up  an  affirmative 
defense  under  section  2244  of  the  Code,  insisting  that  the  lease,  which 
the  landlord  claimed  had  expired  on  September  30,  1919,  by  its  terms 
granted  to  the  tenant  an  option  to  renew,  which  option  the  tenant 
had  exercised.  The  tenant  set  up  as  a  further  equitable  defense  that  the 
landlord  had  promised  and  a^eed  to  give  him  a  lease  similar  in  all 
respects  to  the  one  under  which  he  went  into  possession  in  October, 
1916. 

On  the  trial  the  facts  were  stipulated,  and  the  question  left  to  the 
trial  court  was  as  follows :  Do  the  words  in  the  lease,  "that  the  said 
tenant  shall  notify  the  said  landlord  one  month  before  the  expiration 
of  the  term  if  he  desires  to  renew  the  lease,"  grant  the  tenant  an  op- 
tion ^o  renew,  which  the  landlord  must  accede  to,  having  received  a 
notice  of  election  to  renew?  If  the  answer  is  "Yes,"  the  judgment  is 
to  be  for  the  tenant.    If  the  answer  is  "No,"  the  judgment  is  to  be  for 
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the  landlord.  The  court  below  decided  the  controversy  in  favor  of 
the  tenant,  and  from  such  determination  the  landlord  appeals. 

The  appellants  contend  that,  lacking,  as  it  does,  the  words  "cove- 
nant," "grant,"  "option,"  "refusal,"  or  "privilege,"  the  clause  in  ques- 
tion is  a  mere  statement  that^the  tenant  shall  notify  the  landlord  30 
days  in  advance,  if  he  wants  to  remain  in  the  premises,  and  they  claim 
that  it  is  elementary  law  that  "a  landlord  is  not  bound  to  renew  a  lease 
without  an  express  covenant  to  do  so,"  citing  McAdam  on  Landlord 
and  Tenant  (2d  Ed.)  p.  254.  This  same  authority,  however,  says  that 
no  particular  form  of  words  is  necessary  to  constitute  a  covenant  for 
renewal,  and  the  general  rule  for  the  construction  of  leases  is  that  they 
must  be  construed  most  favorably  to  the  lessee,  and  this  especially 
when  the  clause  to  be  construed  is  claimed  to  be  one  destroying  or  de- 
feating the  estate  of  the  lessee.  See  Moskowitz  v.  Diringen,  ^  Misc. 
Rep.  543,  96  N.  Y.  Supp.  173. 

The  appellants  make  the  point  that  the  tenant  does  not  covenant  to 
renew,  and  neither  do  the  landlords  covenant  to  renew;  that  the 
lease  simply  provides  that  the  tenant  shall  notify  the  landlords, 
if  he  desires  to  renew  the  lease,  and  there  was  no  obligation,  'there- 
fore, by  the  landlords  to  grant  such  renewal.  The  appellants  also 
raise  the  question  of  the  right  of  the  court  below  to  grant  what  they 
call  "equitable  relief"  to  the  tenant.  They  say  that  the  tenant  wants 
the  lease  renewed  for  one  year,  and  that  the  landlords  have  refused  to 
concede  such  renewal ;  that  there  are  no  words  of  demise  in  the  lease 
for  that  additional  year;  that,  if  the  tenant  feels  he  is  entitled  to  a 
renewal  for  such  additional  year,  his  remedy  is  to  go  into  a  court  of 
equity  and  commence  an  action  for  specific  performance. 

So  far  as  the  latter  point  is  concerned,  the  appellants  are  clearly  in 
error,  for  the  Municipal  Court  has  ample  power  to  entertain  an  equi- 
table defense.  Section  2244  of  the  Code  expressly  provides  that  at 
the  time  of  the  return  of  the  precept — 

"any  person  In  possession  or  daixning  possession  of  the  premises,  or  a  part 
thereof,  may  answer,  orally  or  In  writing,  denying  generally  the  allegations, 
or  specifically  any  material  allegation  of  the  petition,  or  setting  forth  a  state- 
ment of  any  new  matter  constituting  a  legal  or  equitable  defense,  or  counter- 
claim." 

See  Montant  v.  Moore,  61  Misc.  Rep.  45,  113  N.  Y.  Supp.  43;  Si- 
mon V.  Schmitt  (Mun.  Ct.)  118  N.  Y.  Supp.  326. 

While,  of  course,  the  Municipal  Court  cannot  grant  affirmative  re- 
lief, it  can,  in  entertaining  an  equitable  defense,  go  as  fully  as  a  court 
of  equity  can  go  into  all  the  facts  attending  the  making  of  the  lease, 
to  open  the  door  to  all  the  equitable  defenses,  and  if  it  finds  that  the 
tenant  is  equitably  entitled  to  a  renewal  of  the  lease,  it  can  dismiss 
the  proceedings  and  direct  judgment  awarding  possession  of  the  prem- 
ises to  the  defendant.  In  the  case  of  Hausauer  et  al.  v.  Dahlman  et 
al.,  72  Hun,  607,  25  N.  Y.  Supp.  277,  the  court  held: 

"It  is  a  complete  defense  to  summary  proceedings  commenced  at  the  termi- 
nation of  a  lease  for  a  year  that  defendant  availed  himself  of  a  provision  of 
the  lease,  giving  him  the  privilege  of  renewing  the  lease  for  font  years  by 
giving  notice  of  intention,  as  the  notice  of  Itself  creates  the  new  term.  Such 
a  defense  is  not  an  equitable  <me,  and  theref<we  a  Municipal  Court  can  tak« 
cognizance  of  it** 
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Nothing  remains,  therefore,  in  the  case  but  a  disposition  hy  us  as  to 
the  proper  construction  to  be  placed  up<Mi  the  words  set  forth  in  the 
lease  itself,  and  to  determine  whether  the  words  in  question  created 
a  covenant  to  renew,  which  was  binding,  both  upon  the  landlords  and 
the  tenant. 

The  lease  in  question  is  upon  a  printed  form  known  as  the  "Gilsey 
Form."  It  is  partly  printed  and  partly  typewritten;  it  contains  a 
number  of  mutual  covenants,  some  13  in  all,  and  the  words  under 
construction  by  us  appear  to  have  been  specially  incorporated  into  the 
lease,  in  typewriting,  in  a  blank  space  between  the  seventh  and  eighth 
paragraphs  of  the  lease  in  question.  The  clause  immediately  follows 
the  covenant  on  the  part  of  the  tenant,  wherein  he  agrees  to  allow  the 
landlords  permission  to  show  the  premises  to  persons  wishing  to  hire 
or  purchase  the  same,  and  wherein  the  tenant  further  agrees  that  on 
or  before  the  1st  of  September,  1919,  the  landlords  or  their  agent  shall 
have  the  right  to  put  up  signs  "To  Let"  or  "For  Sale"  upon  the  prop- 
erty.   Then  follows  the  clause  under  discussion. 

As  I  look  upon  this  proposition,  the  pertinent  and  cardinal  questions 
to  be  asked  here  are:  What  is  the  meaning  of  the  clause  in  question? 
and  \^hy  was  it  thus  put  in  the  agreement  under  consideration?  If 
it  does  not  mean  that  this  tenant  was  to  have  the  option  of  the  re- 
newal of  the  lease  for  one  year,  upon  his  giving  one  month's  notice, 
what  does  it  mean,  and  why  was  such  a  clause  put  into  the  lease  at 
all?  If  it  is  to  he  given  the  construction  claimed  for  it  by  the  appel- 
lants, then  the  phraseology  is  absolutely  meaningless.  And  my  deduc- 
tion is  that,  taking  into  consideration  the  situation  of  the  parties,  their 
relationship  to  each  other,  and  other  outstanding  features  of  this  con- 
troversy, and  applying  the  well-known  canons  of  construction  to  con- 
tracts of  this  nature,  it  clearly  can  be  held  that  the  tenant  is  ^ven  the 
privilege  of  a  renewal  of  this  lease  for  one  year  upon  his  giving  the 
landlords  30  days'  notice.  Any  other  construction  would  be  repug- 
nant to  common  sense.  There  are  many  cases  in  the  books,  but  none 
that  I  can  find  with  the  precise  phraseology  of  this  case ;  the  decisions 
of  the  court,  however,  as  I  read  them,  are  to  the  eflfect  that,  whatever 
ambiguity  there  may  be  in  the  words  of  the  covenant,  the  intention  of 
the  parties  absolutely  must  prevail,  and  this,  even  though  the  intention 
of  the  parties  is  in  opposition  to  the  strict  letter  of  the  contract,  when 
such  intention  is  clearly  ascertained.  As  courts  have  said  in  constru- 
ing certain  of  these  covenants,  more  apt  language  might  have  been 
used ;  but  the  intent  is  clear  and  must  prevail.  See  Tracy  v.  Albany 
Exchange,  7  N.  Y.  472,  57  Am.  Dec.  538 ;  Crawford  v.  Kastner,  26 
Hun,  440;  Slack  v.  Patchin,  29  How.  Prac.  20;  Western  Transpor- 
tation Co.  V.  Lansing,  49  N.  Y.  499;  Western  New  York  v.  Rea,  83 
App.  Div.  576,  81  N.  Y.  Supp.  1093;   House  v.  Burr,  24  Barb.  525, 

That  construction  should  he  given  to  the  instrument  which  gives 
it  life  and  vitality  as  far  as  possible  to  each  and  every  provision  there- 
of ;  and  tlie  legal  presumption  goes  further  in  holding  that  no  provi- 
sion is  uselessly  inserted  in  a  contract,  and  that  so  far  as  renewal  pro- 
visions in  leases  are  concerned,  whether  they  provide  for  "privileges," 
"options,"  "refusals,"  or  "notices"  of  intention  or  desire  to  renew. 
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the  giving  of  notice  that  the  tenant  desires  to  avail  himsdf  of  the 
privilege  obligates  the  landlord,  and  the  lease  becomes  thereby  ex- 
tended. 

[6]  The  present  lease  was  prepared  by  the  landlords,  and  was  ten- 
dered to  the  tenant,  and  hence,  under  all  known  principles  of  construc- 
tion, it  must  be  construed,  if  its  meaning;  is  doubtful,  most  strongly 
against  the  landlords.  A  clause  capable  of  two  different  interpretations 
should  be  construed  in  the  sense  which  will  have  some  operation.  An 
instrument  should  be  construed  most  strongly  against  the  party  who 
drew  it,  and  should  be  given  the  meaning  he  ought  reasonably  have 
understood  that  the  person  to  whom  he  delivered  the  instrument  should 
put  upon  it.  Bank  of  Montreal  v.  Recknagcl,  109  N.  Y.  482,  17  N.  E. 
217;  Moran  v.  Standard  Oil  Co.,  211  N.  Y.  187,  105  N.  E.  217. 

[7]  The  landlords  not  only  drew  the  lease,  but  they  acted  in  con- 
nection therewith  as  if  it  were  identical  with  the  lease  executed  in 
1916,  and  hence  the  practical  interpretation  placed  upon  the  contract 
by  the  parties  thereto  is  not  onl)r  entitled  to  great  weight  as  to  its 
meaning,  but  where  the  meaning  is  doubtful  such  conduct  is  conclu- 
sive. Mayor  v.  Refrigerating  Co.,  8  Misc.  Rep.  61,  28  N.  Y.  Supp. 
614;  Sattler  v.  Hallock,  160  N.  Y.  291,  54  N.  E.  667,  46  L.  R.  A.  679, 
73  Am.  St.  Rep.  .686. 

In  the  present  case  the  facts  show  that  the  landlords  and  the  tenant 
evidently  believed  that  the  lease  was  identical  in  its  terms  with  the  old 
lease,  and  that  is  made  apparent  by  the  fact  that,  although  the  new 
lease  does  not  require  the  tenant  to  pay  the  water  tax,  or  give  him 
the  option  to  buy  the  premises,  the  landlords  sent  him  the  water  bills 
for  1918-1919,  and  the  tenant  paid  them.  In  other  words,  until 
June,  1919,  the  landlords,  as  well  as  the  tenant,  acted  as  if  the  new 
lease  corresponded  in  terms  with  the  old. 

Judgment  affirmed,  with  $25  costs.   All  concur. 


(191  App.  Dlv.  176) 

LONGO  V.  BOOTH  &  CO.,  Inc. 

(Supreme  Court,  AppeUate  Division,  Second  Department.    Maitdi  19,  1920.) 

1.  Masteb  and  servant  ^==>265(5) — Breaking  of  wire  rope  injuring  w)ng- 

shoreican,  held  not  to  raise  inference  of  failure  of  care  on  steve- 
dore's part. 

In  a  longshoreman's  action  against  a  contracting  stevedore  for  In- 
juries sustained  by  tlie  parting  of  a  wire  rope,  the  office  and  purpose  of 
which  did  not  clearly  appear,  and  there  was  evidence  that  the  ends  of  the 
broken  rope  were  ragged,  some  brolsen  strands  longer  than  others,  and 
that  the  break  was  rusty,  although  it  might  caU  on  the  ship  for  ex- 
planation, did  not  create  an  Inference  of  failure  of  care  on  the  part  of 
the  stevedore. 

2.  Evidence  ^=»75 — ^Failube  to   contradict   plaintiff   cannot   be   used 

AGAINST  defendant  IF  PLAINTIFF  FAILS  TO  HAKE  CASE. 

In  a  longshoreman's  action  against  a  contracting  stevedore  for  personal 
injuries  sustained  by  the  breaking  of  a  wire  rope,  that  defendant  offered 
no  evidence,  but  elected  to  stand  on  plaintiff's  proof,  cannot  be  used 
against  defendant.  If  plaintiff  has  failed  to  make  a  case. 

^^»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 


Digitized  by 


Google 


240  181   NEW   YORK   SrPPLEMBNT  (Sup.  Ct 

'    Appeal  from  Trial  Terra,  Kings  County. 

Action  by  Pasquale  Longo  against  Booth  &  Co.,  Incorporated.  From 
a  judgment  for  $2,140.80,  entered  on  a  verdict  in  favor  of  plaintiff, 
and  ifrom  an  order  denying  a  new  trial,  defendant  appeals.  Judgment 
and  order  reversed,  and  new  trial  granted. 

'-'  Argued  before  JENKS,  P.  J.,  and  MII,LS,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

;    Clarence  S.  Zipp,  of  Hartford,  Conn.  (Henry  Bogert  Clark  and 
Amos  H.  Stephens,  both  of  New  York  City,  on  the  brief),  for  appel- 
lant. 
William  Adams  Robinson,  of  Brooklyn,  for  respondent 

PUTNAM,  J.  Plaintiff  was  one  of  a  gang  of  longshoremen  who 
were  unloading  cargo  from  hatch  No.  3  (which  was  abaft  the  bridge) 
of  the  steamer  Inverclyde,  lying  at  foot  of  Forty-Second  street,  Brook- 
iiyn.  Booth  &  Company,  Incorporated,  is  not  a  shipowning  corporation, 
but  a  contracting  stevedore. 

Plaintiff  was  a  gangwayman  at  the  discharging  hatch.  'A  mast  is 
mentioned  as  between  hatches  3  and  4.  The  story  of  this  mishap 
comes  to  us  from  testimony  given  in  Italian  sea  language,  which  the 
interpreter  confessed  was  ,hard  to  understand.  He  suggested,  "If 
you  had  a  model,  it  would  be  easier."  Then  some  one  made  a  rough 
drawing,  showing  a  lower  mast  and  a  topmast,  putting  into  the  wit- 
ness' mouth  the  words  "mainmast,"  "topmast,"  by  the  questions,  "Is 
that  right?" 

The  witness  also  spoke  of  a  rope  leading  forward  from  the  topmast 
to  the  bridge.  As  shown  in  the  sketch,  it  looks  like  a  "stay."  What- 
ever it  was,  about  7  p.  m.  a  boom,  mast,  or  spar  parted,  leaving  such 
wire  rope  hanging  slack.  The  hoisting  stopped.  The  gang's  foreman 
then  called  out  to  some  officer  of  the  Inverclyde,  whom  the  witnesses 
miscall  the  ship's  "purser,"  who  with  seamen  and  longshoremen  put 
up  a  wire  rope  hanging  down  from  the  mast  and  not  before  in  use,, 
which  was  then  drawn  tight,  apparently  to  a  fastening  at  the  bridge. 
Four  ot  five  drafts  followed  this  substitution,  when  this  wire  rope 
parted,  and  the  end  struck  plaintiff  and  knocked  him  unconscious. 

[1]  The  evidence  of  defect  relied  upon  is  not  clear.  The  rope  was 
painted  black.  It  parted  near  the  foot,  where  the  break  could  be  seen. 
Tlie  ends  were  ragged,  some  broken  strands  longer  than  others,  and  it 
is  described  as  "rusty"  where  the  break  was.  A  good  wire  rope,  if 
pulled  apart,  may  show  ragged  ends.  The  office  and  purpose  of  this 
rope  are  not  made  clear.  Such  a  break,  perhaps,  might  call  on  the 
ship  for  explanation.  The  Rheola  (D.  C.)  7  Fed.  781 ;  Id.  (C.  C.)  19 
Fed.  926;  The  Carolina  (D.  C.)  30  Fed.  199;  Id.  (D.  C.)  32  Fed. 
112.  But  an  inference  of  failure  of  care  on  the  part  of  the  steve- 
dore does  not  follow. 

[2]  Defendant  (who  had  a  foreman  present)  offered  no  evidence, 
but  elected  to  stand  on  the  plaintiff's  proofs.  This  was,  however,  its- 
right.  The  failure  to  contradict  cannot  be  used  against  defendant,  if 
plaintiff  had  not  made  a  case.  Shotwell  v.  Dixon,  163  N.  Y.  43,  53, 
57  N.  E.  178.    So  I  recommend  to  send  back  the  cause  for  retrial,  whent 
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these  longshore  witnesses,  through  a  competent  interpreter,  can  make 
clearer  how  such  accident  happened. 

The  judgment  and  order  should  therefore  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

JENKS,.P.  J.,  and  MILLS  and  KELLY,  JJ.,  concur. 

BLACKMAR,  J.,  concurs,  on  the  ground  that  the  doctrine  of  res  ipsa 
loquitur  is  not  applicable  to  the  facts  in  the  case.  The  mere  breaking 
of  the  cable  is  not  evidence  that  the  stevedore  failed  in  the  duty  of 
inspection. 


HAYES  V.  BOSENBLATT. 
<8Qpieine  Court,  Appellate  Term,  First  Department.    April  7,  1920.) 

1.  Landlord  awd  tewawt  4S=»202(3)— Bent  hild  payable  at  end  or  teab^. 

INSTEAD  OF  IN  ADVANCE. 

Where  two-year  lease  provided  "that  the  tenant  shall  pay  the  rent, 
nine  hundred  dollars  (1900.00)  per  annum,"  the  rent  was  payable  at  the- 
end  of  the  first  year,  and  not  payable  in  advance. 

2.  Evidence  ^5»442(3) — Parol  evidence  held  inaduisbible  to  vast  terms 

0»  LEASE. 

Where  two-year  lease  provided  *that  the  tenant  shall  pay  the  rent, 
nine  hundred  dollara  ($900.00)  per  annum/'  parol  evidence  that,  by  agree- 
ment entered  into  at  time  of  making  the  lease,  the  rent  was  to  be  payable- 
in  advance,  was  incompetent,  as  varying  the  terms  of  the  written  contract ;. 
the  leatie  being  complete  in  all  its  terms. 

.  Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  James  Hayes  against  Max  Rosenblatt.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed,  and  judgment  directed 
for  defendant. 

Argued  March  term,  1920,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Feinstein  &  Coleman,  of  Brooklyn  (Mortimer  H.  Coleman,  of  Brook- 
lyn, of  counsel),  for  appellant. 

Benjamin  Weiss  (Joseph  W.  Schwartz,  of  Brooklyn,  of  counsel),  for 
respondent. 

GUY,  J.  On  this  appeal  by  the  defendant  tenant  from  a  judg- 
ment in  favor  of  plaintiff  in  an  action  for  rent,  entered  by  direction  of 
the  court  acting  without  a  jury,  it  is  urged  by  the  appellant  th.at  the 
court  erred  in  admitting  parol  evidence  to  the  effect  that  the  agree- 
ment between  the  landlord  and  tenant  at  the  time  of  making  the  lease 
was  that  the  rent  was  to  be  payable  in  advance,  and  that  the  first 
month's  rent  was  then  paid  in  advance,  on  the  ground  that  it  was 
parol  evidence  varying  the  terms  of  a  written  agreement. 

The  lease  provides: 

''That  the  tenant  shall  pay  the  rdnt,  nine  hundred  doUars  ($900.00)  per  an- 
num, from  September  1,  1019,  to  August  31,  1921." 

^S9For  other  caseB  aee  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digest^  A  Indexes. 
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[1,  2]  The  written  instrument  was  complete  in  all  its  tenns.  Under 
the  terms  of  the  lease  the  rent  was  payable  at  the  end  of  the  first 
year,  and  evidence  varying  the  terms  of  the  written  contract  was  in- 
competent, and  should  have  been  excluded.  Kistler  v.  McBride,  65 
N.  J.  Law,  553,  554,  48  Atl.  558;  Watson  v.  Penn,  108  Ind.  21,  8  N. 
E.  636,  58  Am.  Rep.  26;  McAdam  on  L.  &  T.  (4th  Ed.)  vol,  2,  p.  1001. 

The  other  grounds  of  appeal  are  without  merit. 

The  judgment  must  be  reversed,  and  judgment  directed  in  favor  of 
the  defendant,  with  $30  costs  in  this  court  and  costs  in  the  court  below. 
All  concur. 


DAVIS  V.  GENUINE  PANAMA  HAT  WORKS,  Inc. 

(Supreme  Court,  Appellate  Term,  B^rst  Department    April  7,  1920.) 

Courts  ^=9190(9) — ^Affirmance  in  case  of  redttctiow  op  JtrDOMENX  of  Muni- 
ciFAi,  Court  unsupported  as  to  amount. 

Though  there  is  nothing  in  the  record  to  warrant  amount  of  rerdlct, 
where  defendant  conceded  verdict  against  it  for  $357  would  be  supported, 
and  the  cx)urt  finds  evidence  that  would  support  verdict  for  $350,  or  $371.25, 
if  plaintiff  will  file  stipulation  reducing  Judgment  to  $357,  the  judgment 
will  be  modified  and  afiirmed. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  in  Municipal  Court  by  Jacob  Davis  against  the  Genuine 
Panama  Hat  Works,  Incorporated.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Reversed,  and  new  trial  ordered,  imless  stipu- 
lation reducing  judgment  is  filed. 

Argued  March  terra,  1920,  before  GUY,  BI JUR,  and  MUlXAN,  JJ. 

Loeb,  Ash  &  Weiler,  of  New  York  City  (Max  Ash  and  Leo  C.  Wei- 
ler,  both  of  New  York  City,  of  counsel),  for  appellant. 

Bernard  F.  Nathan,  of  New  York  City  (Gilbert  Ray  Hawes,  of  New 
York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  We  think  there  was  a  mutuality  of  agreement, 
and  that  a  verdict  for  the  plaintiff  is  supported  by  the  evidence ;  but 
we  find  nothing  in  the  record  to  warrant  the  amount  of  the  award.  The 
defendant,  however,  specifically  conceded  at  the  close  of  the  trial  that 
a  verdict  for  $357  would  find  evidence  to  support  it,  and  went  to  the 
jury  without  any  motion. 

We  find  evidence  that  would  support  a  verdict  for  $350,  or  for 
$371.25.  If,  therefore,  plaintiff  will  within  five  days  file  a  stipulation 
reducing  the  judgment  to  $357,  with  appropriate  costs  in  the  court 
below,  3ie  judgment  is  modified  accordingly,  and,  as  so  modified,  af- 
firmed, without  costs.  If  the  stipulation  is  not  filed,  the  judgment  is 
reversed,  and  a  new  trial  ordered,  with  $30  costs  to  appellant  to  abide 
the  event    All  concur. 

^3»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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(181  N.Y.8.)  » 

MAHONEY  V.  DABLB. 
(Supreme  Court,  Appellate  Term,  First  Department.    April  T,  1920.) 

LiANDLOBD  AlfD  TENAN*r^=s>90(l) — RKNEWAL  OP  IXA8E  FOK  TERM  OP  ONK  TEAR 
IMPLIED  BT  BOLDINO  OVfiB. 

Whei-e  there  was  an  original  valid  hiring,  whether  oral  or  in  writing, 
for  one  year,  and  the  landlord  allowed  the  tenant  to  continue  at  the  old 
rent  for  some  months  after  expiration  of  the  term,  the  law  implies  a 
renewal  of  the  original  hiring  for  the  year;  hence  Real  Property  Law,  ( 
232,  as  amended  by  Laws  1918,  e.  303,  declaring  that  an  agreement  for 
occupation  of  real  estate  in  the  dty  of  New  York  shall  create  a  tenancy 
from  month  to  month,  unless  duration  be  specified  In  writing,  has  no  ap- 
plication, and  this  is  so,  notwithstanding  the  landlord,  before  expiration 
of  the  original  term,  notified  the  tenant  that  the  rent  would  be  lucreasedt 
but  on  falling  to  install  a  bell,  as  demanded  by  the  tenant,  stated  that 
the  parties  would  be  obliged  to  do  as  they  had  heretofore  been  doing. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Proceeding  by  Kate  C.  Mahoney,  landlord,  against  Ernestine  Dable, 
tenant.  From  a  final  order  awarding  the  possession  of  the  premises  to 
the  landlord,  on  direction  of  verdict  by  the  court,  the  tenant  appeals. 
Order  reversed,  and  final  order  directed  to  be  entered  in  favor  of  the 
tenant. 

Argued  January  term,  1920,  before  GUY,  BITUR,  and  WAG- 
NER, JJ. 

Kombliith  &  Pollack,  of  New  York  City  (Herman  C.  Pollack,  of 
New  York  City,  of  counsel),  for  appellant. 

George  B.  Hayes,  of  New  York  City,  for  respondent. 

WAGNER,  J.  The  tenant  had  occupied  an  apartment  under  a  writ- 
ten lease  for  a  year,  at  a  monthly  rental  of  $30,  from  December  1, 
1917.  In  November,  1918,  the  landlord  by  letter  informed  her  that, 
owing  to  an  increase  in  the  building's  rent,  she  would  be  compelled  to 
raise  the  tenant's  rent  to  $35  per  month,  beginning  December  1,  1918, 
for  a  period  expiring  the  following  December,  and  promising  to  in- 
stall a  private  bell  for  the  tenant,  who  was  a  dressmaker,  to  avoid  for 
her  the  annoyance  caused  by  the  indiscriminate  ringing  of  the  ordinary 
bell.  The  tenant  testified,  though. the  landlord  denied  receipt  thereof, 
that  she  answered  this  letter  in  writing  at  once,  protesting  against  pay- 
ment  of  the  increased  rental  unless  a  new  bell  was  installed  as  pre* 
viously  promised  her.  A  discussion  was  thereafter  had  with  relation 
to  the  bell ;  the  tenant  claiming  that  she  wrote  the  landlord  to  the  ef- 
fect that  she  would  be  willing  to  pay  $30  per  month  for  the  duration 
of  a  year,  and  the  landlord  admitting  she  said,  "I  did  not  want  any 
disturbance  with  my  tenants,  so  you  can  continue  at  the  old  rent." 
The  matter  terminated  in  the  following  letter  to  the  tenant,  somewhat 
later  in  November: 

"Mrs.  Dable,  I  am  extremely  sorry  I  will  be  unable  to  put  in  the  bell,  as  I 
wanted  to  make  everything  very  pleasant  for  you ;  but  the  fates  are  against 
me.    I  could  find  no  electrician,  but  one,  and  he  wouldn't  bother  with  so  small 

^s9Por  oUier  cases  see  same  topic  &  KEY-NUMBBR  in  all  Key-Numbered  Digests  A  Tndexea 
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a  job.  So  I  see  that  I  will  have  to  agree  with  you  that  It  is  unnecessary,  and 
we  will  be  obliged  to  go  on  as  we  have  been  doing.  The  house  bell  will  have 
to  sene  us  all,  due  to  these  circumstances  over  which  I  have  no  control. 
Sincerely  yours,    (Signed]    Kate  O.  Mahoney.    11/28/18." 

The  landlord  made  a  similar  denial  of  receipt  of  a  letter,  which  the 
tenant  claimed  she  then  wrote,  accepting  the  landlord's  offer  and  agree- 
ing to  occupy  the  premises  for  the  year.  From  then  on  until  April  19, 
1919,  the  tenant's  rent  at  the  old  rate  of  $30  per  month  was  paid  to 
and  accepted  by  the  landlord,  at  which  time  the  tenant  was  notified 
by  letter  that  her  rent  would  be  increased  to  $50  monthly  from  May 
1st,  for  a  term  ending  that  December.  The  rent  for  May  at  the  $30 
rate  was  tendered  to  the  landlord,  but  refused,  and  from  the  final  or- 
der awarding  possession  to  the  landlord,  rendered  upon  a  directed  ver- 
dict, the  tenant  now  appeals. 

The  opinion  of  the  learned  trial  justice  below  reveals  that  his  deci- 
sion to  direct  the  verdict  was  governed  by  his  interpretation  of  section 
232  of  tlie  Real  Property  Law  (Consol.  Laws,  c.  50),  as  amended  by 
chapter  303  of  the  Laws  of  1918,  and  this  court's  decision  in  Berkow- 
itz  v.  lorizzo,  106  Misc.  Rep.  489,  174  N.  Y.  Supp.  719.  After  a  care- 
ful consideration  of  both  that  section  of  the  statute  and  the  authority 
cited,  we  find  nothing  in  either  justifying  the  order  herein  appealed 
from.  In  the  Berkowitz  Case,  a  writing  signed  by  the  tenant  was 
wholly  lacking,  and  we  held  that,  because  the  tenant  had  only  what 
amounted  to  an  offer  of  a  lease,  the  requirements  of  the  statute  had 
not  been  complied  with.  Nor  do  we  think  that  the  1918  amendment , 
to  section  232  of  the  Real  Property  Law  is  controlling  upon  the  case 
at  bar.  There  was  no  question  of  fact  here  to  be  submitted  to  the 
jury,  because  the  landlord  had  not  in  writing  specified  that  the  tenant 
was  entitled  to  remain  in  possession  for  one  year  from  December  1, 
1918.  It  is  true  that  the  landlord,  in  her  letter  of  November  14,  1918, 
states  "Rent  at  $35  a  month,  beginning  December  1,  1918,  to  Decem- 
ber 1,  1919;"  but  that  proposition  had  clearly  been  rejected  by  the 
tenant,  according  to  the  tenant's  testimony,  and  on  November  26, 
1918,  the  landlord  wrote  that  she  could  not  put  in  the  bell,  as  she 
could  not  get  an  electrician,  adding,  "We  will  be  obliged  to  go  on  as 
we  have  been  doing." 

It  seems  apparent,  therefore,  that  the  landlord  did  not  specify,  at 
least  in  writing,  that  the  tenant  could  occupy  the  premises  for  one 
year  from  December  1,  1918.  However,  as  there  was  a  valid  original 
hiring,  whether  oral  or  in  writing,  for  one  year,  and  as  the  landlord, 
after  the  expiration  of  the  term,  to  use  her  own  words,  allowed  the 
tenant  to  continue  at  the  old  rent,  no  definite  term  being  specified,  the 
law  implies  a  renewal  of  the  original  hiring  for  one  year,  and  there 
was  hence  no  agreement  to  be  aflFected  by  the  1918  amendment.  Sou- 
hami  v.  Brownstone,  189  App.  Div.  1,  177  N.  Y.  Snpp.  726. 

It  follows  the  final  order  should  he  reversed,  with  $30  costs,  and 
final  order  directed  to  be  entered  in  favor  of  the  tenant    All  concur. 
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(181  N.T.&) 
(110  MIsa  Rep.  362) 

In  re  GILOHBIST,  City  Commissioner  of  license!. 

In  re  NEWMAN. 

(Supreme  Court,  Spedal  Term,  New  lork  County.    February,  1920.) 

1.  Licenses  ^s>38 — Cohhissioiteb  or  licbnses  or  oitt  or  New  Yobk  cannot 

APPLY  fob  BBVOOATION  OP  LI0BN6B. 

The  commissioner  of  licenses  of  the  city  of  New  York  cannot  apply  In 
his  own  name  for  the  revocation  of  a  license  issued  pursuant  to  Code  of 
Ordinances  of  City  of  New  York,  a  3,  art.  1,  {  11a,  to  sell  tickets  of  ad- 
mission to  exhibitions  or  performances,  in  Tiew  of  the  charter  provision 
that  all  suits  by  or  against  the  city  of  New  York  shall  be  brought  in  the 
corporate  name  of  the  city  of  New  York. 

2.  ThEATBBS    ANO    shows   ^S>3— Laws    do    not    AUTHOBIZE    INTESrEBENCE    BT 

CITY  OF  new  yobk  WITH  PBICE  OF  ADMISSION  TO  EXHIBITIONS. 

General  City  Law,  art  2a,  (  19,  empowering  any  city  to  manage  its 
local  affairs,  and  granting,  it  all  the  rights  and  Jurisdiction  necessary  to 
carry  such  power  into  effect,  and  by  section  20  empowering  cities  to  main- 
tain order  and  to  regulate  and  license  occupations,  in  view  of  Code  of 
Ordinances  of  the  City  of  New  York,  c.  3,  art,  1,  {  11a,  permitting  licenses 
to  conduct  business  of  selling  tickets  of  admission  to  exhibitions  or  per- 
formances, do  not  carry  any  authority  to  interfere  with  the  price  of  ad- 
mission to  such  places  or  the  resale  of  tickets. 

8.  Licenses  ^=»7(1)— /Taking  out  licenses  does  not  estop  holdeb  fboh  at- 
tacking OBDINANCE  tTNDEB  WHICH  ISSUED. 

On  an  application  by  the  commissioner  of  licenses  of  the  city  of  New 
York  to  revoke  a  licoise  under  Ck>de  of  Ordinances  of  City  of  New  York, 
c.  3,  art  1,  I  11a,  to  conduct  the  business  of  selling  tickets  of  admission 
to  exhibitions  or  performances,  the  fact  that  respondent  had  obtained 
such  a  license  under  the  ordinance  does  not  estop  him  from  attacking  the 
validity  of  the  ordinance. 

Motion  by  John  F.  Gilchrist,  as  Commissioner  of  Licenses  of  the 
City  of  New  York,  to  revoke  License  No.  21,346,  issued  May  1,  1919, 
to  Leo  Newman,  to  conduct  the  business  of  selling  tickets  of  admis- 
sion to  exhibitions  or  performances.    Motion  denied. 

See,  also,  109  Misc.  Rep.  622,  180  N.  Y.  Supp.  892. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City,  for  plaintiff. 

Guggenheimer,  Untermyer  &  Marshall,  of  New  York  City  (Louis 
Marshall,  of  New  York  City,  of  counsel),  for  defendant. 

GREENBAUM,  J.  [1]  The  commissioner  of  licenses  of  the  city 
of  New  York  moves  for  a  revocation  of  the  license  heretofore  issued 
to  the  respondent,  Leo  Newman,  permitting  him  to  conduct  the  busi- 
ness of  selling .  tickets  of  admission  to  exhibitions  or  performances, 
pursuant  to  the  provisions  of  section  11a  of  article  1  of  chapter  3 
of  the  Code  of  Ordinances  of  the  City  of  New  York.  In  view  of  the 
conclusions  reached  by  the  court,  it  will  be  unnecessary  to  consider 
the  question  of  the  constitutionality  of  the  ordinance  in  question  raised 
by  the  respondent.  The  preliminary  objection  made  by  the  respondent, 
that  there  is  no  provision  of  law  conferring  authority  upon  the  peti- 
tioixer  to  institute  this  proceeding  in  his  name,  seems  to  be  well  taken. 
The  New  York  Charter  (Laws  1901,  c.  466)  provides  that  all  suits  by 
or  against  the  city  of  New  York  shall  be  brought  in  the  corporate 
name  of  the  city  of  New  York.    Pounds  v.  Lee  Ave.  Theater  Co.,  84 

^=»For  other  cases  see  same  topic  ft  KBT-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Misc.  Rep.  623,  147  N.  Y.  Supp.  815;  Matter  of  City  of  New  York, 
Morris  Theatrical  License,  131  App.  Div.  767,  116  N.  Y.  Supp.  353. 
[2]  In  addition  to  the  objection  just  mentioned,  it  seems  clear  that 
the  municipality  lacks  the  power  to  enact  the  ordinance  by  virtue  of 
which  this  application .  is  made.  The  petitioner  relies  upon  section 
19  of  article  2a  of  the  General  City  Law  (the  Home  Rule  Act  [Con- 
sol.  Laws,  c.  21])  as  the  source  of  authority  in  the  city  for  adopting 
the  ordinance.    That  section  reads  as  follows : 

"General  Grant  of  Powers.  Every  city  Is  granted  power  to  regulate,  manage 
and  control  its  property  and  local  affairs  and  is  granted  all  the  rights,  privi- 
leges and  jurisdiction  necessary  and  proper  for  carrying  such  power  into 
eKecutlon.  No  enumeration  of  powers  in  this  or  in  any  other  law  shall 
operate  to  restrict  the  meaning  of  this  general  grant  of  power,  or  to  exclude 
other  powers  comprehended  within  this  general  grant'* 

It  was  doubtless  the  intention  of  the  Legislature  by  that  section  to 
overcome  the  effect  of  the  former  strict  rule  of  construction  which  lim- 
ited the  powers  of  a  municipal  corporation  to  those  expressly  granted 
by  extending  them  to  all  matters  with  which  it  may  deal  under  the 
general  grant  of  power  conferred  by  the  charter,  even  if  they  may  not 
have  been  specifically  enumerated  therein.  But  assuredly  liis  liberal 
construction  of  the  charter  as  to  the  powers  of  the  city  may  not  be 
held  to  confer  general  legislative  power  upon  the  municipality.  The 
business  of  selling  tickets  is  not  a  matter  which  would  fall  within  the 
scope  of  any  duty  or  power  implied  in  the  charter. 

In  People  ex  rel.  Lange  v.  Palmitter,  71  Misc.  Rep.  158,  128  N.  Y. 
Supp.  426,  the  ordinance  therein  involved  related  to  the  use  of  the 
streets,  which  the  city  held  in  trust  for  the  public.  The  control  of  the 
streets  was  peculiarly  within  the  power  of  the  city.  The  ordinance 
under  review  deals  with  the  right  of  one  to  sell  a  commodity  on  his, 
own  premises  or  place  of  business.  There  is  nothing  in  the  charter 
which. fairly  may  be  construed  as  impliedly  permitting  the  regulation 
of  a  private  business  which  is  in  its  nature  legal  and  proper.  The  busi- 
nesses which  may  properly  be  regulated  and  licensed  are  no  doubt 
of  the  kind  referred  to  in  section  20  of  article  2a  of  the  General  City 
Law,  whereby  cities  are  empowered: 

"To  maintain  order,  enforce  the  laws,  protect  property  and  preserve  and 
care  for  the  safety,  health,  comfort  and  general  welfare  of  the  inhabitants  or 
the  city  and  visitors  thereto;  and  for  any  of  said  purposes  to  regulate  and 
license  occupations." 

The  circumstance  that  the  charter  confers  the  power  of  regulation 
of  places  of  amusement  within  the  city  does  not  carry  with  it  any 
authority  to  interfere  with  the  price  of  admission  to  such  places  or 
the  resale  of  tickets  or  tokens  of  admission. 

[3]  Nor  can  it  fairly  be  contended  that  the  respondent  is  estopped 
by  reason  of  his  having  taken  out  a  license  under  the  ordinance  from 
attacking  its  validity  upon  this  application.  See  Hibbard  v.  State 
of  Ohio,  65  Ohio  St.  574,  578,  64  N.  E.  109,  58  L.  R.  A.  654.  Much 
as  one  may  desire  to  check  abuses,  the  procedure  for  accomplishing 
such  laudable  ends  must  find  warrant  in  the  fundamental  laws  of  the 
state. 

Motion  denied. 
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(181  N.T.8.) 

(111  Misc.  Rep.  160) 

BULOVA  V.  H  t,  BABNETT,  Inc. 

(Supreme  Court,  Appellate  Term,  First  Department    Idardi  15,  1920.) 

1.  Pleading   ^=>90,  362(2) — ^Denial  in   afiibmatite   defense   should   be 

SraiCKEN  OUT. 

A  denial,  as  sucdi,  has  no  place  in  an  afflrmatlye  defense,  and  should 
always  be  stricken  out  on  motion. 

2.  Pleading  ^»129(a) — ^**Immaterial  allegation"   need  not  be  admitted 

OB  DENIED. 

An  ^'immaterial  allegation"  in  the  complaint  (that  is,  an  allegation 
which  plaintiff  need  not  prove  to  establish  "his  cause  of  action)  is  in- 
capable of  raising  a  judicially  cognksable  issue,  and  need  not  be  admitted 
or  denied,  while  failure  to  deny  it  does  not  import  an  admission. 

[Ed.  Notc—Foc  other  definitions,  see  Words  and  Phrases^  Second 
Series,  Immaterial  Allegation.] - 

3.  Pleading  ^s»48 — Complaint  should  contain  only  allegations  matebial 

TO  CAUSE  OF  action. 

Particularly  in  view  of  Oode  C5iv.  Proa  K  600,  622,  providing  that  the 
answer  must  contain  a  gaieral  or  specific  denial  of  each  material  allega- 
tion of  the  complaint  ccHitroverted  by  defendant,  a  complaint  should  con- 
tain only  such  allegations  as  are  material  to  the  cause  of  action. 

4.  Pleading  ^=»129(3) — Immaterial  allegation  in  complaint  mat  be  dis- 

begabded. 

An  Immaterial  allegation  in  a  complaint  may-be  disregarded  by  defend- 
ant, since  failure  to  deny  it  cannot  be  construed  as  an  admission  of  its 
,    truth  in  any  part  of  the  pleadings  or  for  any  purpose. 

5.  Pleading  «==>132 — ^Affirmative  defense  bt  confession  and  avoidance 

snouLD  BE  complete. 

An  afilrmative  delfense,  proceeding  by  way  of  confession  and  avoidance, 
should  be  complete  in  itself,  and  in  order  to  complete  it  the  pleader  is 
free  to  assert  whatever  facts  are  necessary,  regardless  of  whether  or  not 
they  are  inconsistent  with  immaterial  allegations  of  the  complaint. 

6.  Pleading  ^=»382(1) — ^Negation  of  single  matebial  allegation  provable 

under  general  denial. 

Negation  of  a  single  material  allegation  of  the  complaint  can  be  proved 
under  a  general  denial. 

7.  Pleading  ^i=»87 — Material  allegation  mat  be  either  denied  ob  met  bt 

affirmative  matteb. 

A  material  allegation  of  the  complaint  may  be  met  by  two  forms  of  de- 
fense, a  denial,  in  the  form  of  a  negation,  or  possibly  of  an  affirmative 
allegation  of  the  contrary,  and  new  matter,  proceeding  by  way  of  con- 
fession and  avoidance,  commonly  denominated  an  affirmative  defense. 

8.  Pleading  <©=»194  (5) — ^Denial  not  open  to  demurrer. 

A  defense  consisting  either  in  form  or  substance  of  a  denial  is  not 
open  to  demurrer. 

9.  Pleading  ^=s>352 — Where  answer  contains  general  denial,  subsequent 

denials  mat  be  stricken  out. 

If  (he  answer  contaius  general  denials,  subsequent  denials  in  the  form 
of  defenses  may  be  stridden  out  on  appropriate  motion  as  imneccssary, 
and  therefore  irrelevant  and  redundant. 

10.  Pleading  ®=>132 — Assertion  in  affirmative  defense  of  fact  contrary 
TO  immaterial  allegation  of  complaint  proper. 

If,  in  the  course  of  an  affirmative  defense,  it  becomes  necessary  to  assert 
a  fact  contrary  to  an  immaterial  allegation  in  the  complaint,  the  asser- 
tion may  properly  be  made,  end  whether  it  is  equivalent  to  a  denial  or 
not  is  ImraateriaL 

^=»For  otber  cases  see  same  topic  A  KBY-NUliCBEIl  in  all  Key-Number  dd  Digests  ft  Indejus 
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11.  Pleading  ^=»34(1)— Substance,  and  not  fobh,  DETEBininKQ  factob  in 

APPLICATION  OF  BULES. 

In  the  application  of  rules  appertaining  to  pleadings,  substance,  and  not 
mere  form,  is  the  detennining  factor. 

12.  Pleading  ^=>95 — ^THOtron  affibmative  defense  must  be  couplbte,  mat- 

TEB  MAY  BE  INCOBPOBATED  BY  BEFEBENCE. 

Though  an  affirmative  defense  must  be  complete  in  itself,  matter  may 
be  incorporated  into  it  by  reference  to  other  parts  of  the  pleading. 

13.  Pleading  <S==>95 — Affibmative  defense,  by  denial  of  immatbbial  alle; 

GATIONS,  condemned. 

The  attempt  to  efTect  the  incorporation  of  matter  into  an  affirmative 
defense  by  reference  to  other  parts  of  the  pleadings,  through  the  denial 
of  immaterial  allegations  of  the  complaint,  should  be  condemned. 

14.  Assignments  ^=»119 — Assignee  can  bbing  action,  beoabdlbss  of  consid- 
bbation  given  assignob. 

If  a  claim  against  defendant  was  assigned  to  plaintiff,  he  acquired  the 
legal  title  by  the  assignment,  and,  regardless  of  the  consideration  which 
passed  between  him  and  his  assignor,  is  entitled  to  bring  action. 

15.  Assignments  ^=9101 — ^Tbansfebee  beceives  bigbt  to  bnfobcb  assigned 
claim,  despite  failure  to  notify  debtob. 

Under  Personal  Property  Law,  §  41,  sul)d.  8,  assignment  of  a  claim 
passes  to  the  transferee  the  right  to  enforce  it,  and  failure  to  notify  the 
debtor  of  the  transfer  permits  only  interposition  of  any  defense  or  coun- 
terclaim existing  in  his  favor  against  the  transferror  before  notice  of 
transfer. 

16.  Assignments  ^=>131 — ^Aixegation  of  date  immatebial  to  sustain  as- 
signee's action. 

Allegation,  in  complaint  on  an  assigned  claim,  of  the  precise  date, on 
which  the  assignment  took  place,  is  immaterial  to  sustain  the  assignee's 
cause  of  action,  as  the  assignment  need  be  made  only  before  suit  brought. 

17.  Assignments  ^=:»93 — Payment  to  cbeditob  befoJIe  notice  good  as  against 
assignee. 

Where  a  claim  was  assigned,  but  the  debtw  paid  it  to  the  creditor  as- 
signor before  it  received  notice  of  the  assignment  from  the  assignee,  the 
debtor's  defense  of  payment  is  good  as  against  the  assignee. 

18.  Pleading  «=»187,  .S41 — Sufficiency  of  defense  must  be  tested  by  de- 
mubreb. 

The  sufficiency  of  a  defense  must  be  tested  by  demurrer,  and  cannot  be 
considered  on  motion  to  strike  out  a  paragraph  as  irrelevant. 

19.  Pleading  «=»364(4) — Ibbelbvant  and  scandalous  allegations  should 
be  stbicken  out. 

In  an  action  on  an  assigned  claim,  allegations,  coupled  with  an  imma- 
terial defense,  of  a  personal  nature  in  regard  to  some  of  plalntifTs  rela- 
tives, and  wholly  irrelevant  and  scandalous,  should  be  stricken  out  on  his 
motion. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Adolph  Bulova  against  E.  L.  Barnett,  Incorporated.  From 
an  order  refusing  io  strike  out  denials  in  the  separate  defense  of  the 
amended  answer,  and  certain  allegations  therein,  and  to  make  more 
definite  and  certain  other  allegations,  plaintiff  appeals.  Order  modified, 
and,  as  modified,  affirmed. 

Argued  January  term,  1920,  before  GUY,  BIJUR,  and  WAG- 
NER, JJ. 

Sanford  H.  Cohen,  of  New  York  City  (George  Cohen,  of  New  York 
City,  of  counsel),  for  appellant. 
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Frederick  ^ff.  Sparks,  of  Brooklyn  (Nathan  G.  Goldberger  and  Paul 
M.  Crandell,  both  of  New  York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  The  complaim,  after  alleging  in  its  first  and  second  para- 
graphs the  incorporation  of  plaintiff's  assignor  and  of  defendant,  pro- 
ceeds in  the  third  paragraph  to  recite  that  plaintiff's  assignor,  at  the 
special  instance  and  request  of  defendant,  performed  certain  work  of 
an  agreed  and  reasonable  value.  In  the  fourth  paragraph  it  alleges  that 
plaintiff's  assignor  "for  a  valuable  consideration"  duly  assigned  said 
account  to  the  plaintiff;  in  the  fifth,  that  "on  or  about  August  31,  1918, 
and  subsequent  to  the  aforementioned  assignment,  the  plaintiff  duly 
notified  defendant  thereof,"  and  demanded  payment ;  in  the  sixth,  that 
payment  was  refused,  and  then  follows  the  prayer  for  judgment.  ^ 

The  answer  sets  out,  first,  a  denial  of  every  allegation  of  the  com- 
plaint, except  the  rendition  of  services  by  plaintiff's  assignor  for  defend- 
ant. Each  of  the  succeeding  five  defenses  is  preceded  by  a  verbatim  rep- 
etition of  this  practically  general  denial.  In  the  first  defense  it  is  al- 
leged that  on  or  about  October  3,  1918,  an  account  was  stated  between 
plaintiff's  assignor  and  defendant,  and  that  defendant  paid  to  such  as- 
signor the  amount  of  said  account  stated  "prior  to  notice  to  it  of  any 
valid  assignment  and  to  any  valid  assignment  to  plaintiff  by  plaintiff's 
assignor."  In  the  second  defense,  after  the  general  denial,  it  is  al- 
leged that  defendant  paid  plaintiff's  assignor  the  full  amount  of  its  claim 
^'without  notice  to  defendant  of  any  valid  assignment  or  of  any  valid 
assignment  to  plaintiff."  The  third  defense,  after  the  denials,  alleges 
that  before  the  commencement  of  this  action  plaintiff's  assignor  "paid 
plaintiff  in  full  all  moneys  due  to  him" — a  defense  which  I  confess  I 
am  unable  to  understand.  The  fourth  defense,  after  repetition  of  the 
denials,  undertakes  to  allege  that  there  was  no  consideration  for  the 
assignment  from  plaintiff's  assignor  to  plaintiff;  and  the  fifth  defense, 
after  repetition  of  the  general  denials,  alleges  that  plaintiff's  assignor 
(a  corporation)  was  insolvent  at  the  time  of  the  assignment  of  its  claim 
to  plaintiff,  and  that  under  section  66  of  the  Stock  Corporation  Law 
<Consol.  Laws,  c.  59)  such  assignment  was  void. 

So  much  of  plaintiff's  motion  as  is  aimed  at  striking  out  the  denials 
in  the  separate  defenses  enumerated  raises  the  much-mooted  question 
of  the  appropriateness  and  value  of  denials  in  separate  defenses.  The 
discussion  of  this  subject  is*  complicated  by  the  fact  that  the  relevant 
decisions  are  in  hopeless  conflict.    Thus  it  has  been  held  that — 

"Each  separate  defense  must  be  construed  as  a  whole  and  that  the  alloga- 
tlons  of  the  complaint  not  denied  in  such  separate  defense  are,  for  the  purpose 
of  the  sufficiency  of  such  defense,  to  be  treated  as  admitte<l."  Empire  Trust 
Co.  V.  Mftgee,  117  App.  Div.  34,  at  page  38,  102  N.  Y.  Supp.  9,  at  page  11. 

Also: 

"A  general  denial  in  an  affirmative  defense  is  always  improper.  A  specific 
-denial  may  or  may  not  be,  depending  upon  the  new  matter  pleaded.  Each 
separate  defense  pleaded  must  be  complete  in  Itself  and  contain  all  that  is 
necessary  to  answer  the  whole  cause  of  action,  or  that  part  Of  It  which  it  pur- 
•ports  to  answer.    •    •    •    A  specific  denial  cannot,  however,  be  Included  in 
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an  affirmative  defense  unless  it  be  necessary  to  make  tbe  defense  complete  and 
available."  Haffen  v.  Tribune  Association,  126  App.  Div.  675,  111  N.  Y.  Supp. 
225. 

In  Mendelson  v.  Margulies,  157  App.  D^.  666,  142  N.  Y.  Supp.  825, 
we  find: 

"These  facts  are  inconsistent  with  the  allegations  of  the  complaint,  and 
therefore  could  not  be  proved,  if  the  allegations  stand  admitted,  as  they  do,  so 
far  as  these  separate  defenses  are  concerned,  if  not  therein  denied.** 

On  the  other  hand,  in  Streeter  v.  Cloud,  171  App.  Div.  572,  576,  157 
N.  Y.  Supp.  698,  700,  and  Eells  v.  Dumary,  84  App.  Div.  105,  82  N. 
Y.  Supp.  531,  533,  the  court  said: 

•'General  or  specific  denials,  as  such,  are  Improper  In  an  affirmative  de- 
fense"— citing  Stieffel  v.  Tolhurst,  55  App.  Div.  532,  67  N.  Y.  Supp.  274. 

See,  also,  Blaut  v.  Blaut,  41  Misc.  Rep.  572,  85  N.  Y.  Supp.  146, 
where  Clarke,  J.,  wrote: 

"The  denials  can  be  proven  under  the  first  nine  paragraphs  of  the  com- 
plaint [error  for  answer,  which  comprised  the  denials],  and  their  repetition 
[in  the  separate  defenses]  does  not  strengthen  the  plaintiff's  pleading.  They  are 
not  a  necessary  or  proper  part  of  the  separate  defenses.  The  very  theory  of 
an  affirmative  defense  is  that  without  denial  of  the  allegations  of  the  complaint 
the  defendant  can  defeat  the  plaintiff  by  new  matter  pleaded." 

See  Pomeroy's  Code  Remedies  (3d  Ed.)  §§  673,  687,  and  a  series  of 
articles  by  Abraham  Benedict^  Esq.,  of  the  New  York  bar,  in  Bench 
and  Bar,  beginning  in  volume  13,  No.  8,  for  November,  1918;  also 
State  of  So.  Dakota  v.  McChesney,  87  Hun,  293,  34  N.  Y.  Supp.  362; 
White  V.  Koster,  89  Hun,  483,  35  N.  Y.  Supp.  369. 

If  "a  general  or  specific  denial  is  improper  in  an  affirmative  defense/' 
and  if  the  very  theory  of  such  a  defense  is  that  it  proceeds  "without 
denial  of  the  allegations  of  the  complaint,"  it  is  difficult  to  understand 
how  such  a  denial  can  ever  "be  necessary  to  make  the  defense  complete 
and  available." 

Again,  in  a  case  which  has  concededly  been  the  basis  of  all  subsequent 
decisions  sustaining  the  propriety  of  a  denial  in  a  separate  defense, 
namely,  Douglass  v.  Phenix  Ins.  Co.,  138  N.  Y.  209,  33  N.  E.  938, 
20  L.  R.  A.  118,  34  Am.  St.  Rep.  448  (1893),  it  is  said: 

**The  aUe^atlons  of  the  complaint,  not  denied  in  the  affirmative  defense,  are, 
for  tbe  purposes  of  the  question  now  presented,  to  be  deemed  admitted." 

Nevertheless,  in  Linton  v.  Unexcelled  Fireworks  Co.,  124  N.  Y.  533, 
at  pages  536,  537,  27  N.  E.  at  page  406,  the  court  held  that— 

"A  general  or  specific  denial  controverts  only  'material'  allegations.  •  •  • 
It  does  not  put  at  issue  immaterial  averments,  because  the  Code , does  not 
require  that  they  should  be  denied.    Section  500.*' 

It  is  evident  that,  if  only  material  allegations  need  be  denied,  it  can- 
not be  true  that  "the  allegations  of  the  complaint**  (regardless  of  wheth- 
er they  be  material  or  not)  are  admitted  by  failure  to  deny  them. 

[1-3]  With  all  due  respect  for  the  learned  opinions  to  the  contraiy, 
I  agree  with  those  decisions  which  hold  that  a  denial  as  such  has  no 
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place  in  an  affirmative  defense,  and  should,  therefore,  always  on  motion 
be  stricken  out.  It  is  strange  that,  in  the  course  of  the  long  and  more 
or  less  acrimonious  discussion  of  this  subject,  a  point  which  seems  de- 
terminative of  the  question  has  not  onlyjbeen  lost  sight  of,  but  has 
never  even  been  mentioned.  It  is  to  the  effect  that  an  immaterial  al- 
legation in  a  complaint  (namely,  an  allegation  which  the  plaintiff  need 
not  prove  in  order  to  establish  his  cause  of  action)  is  incapable  of  rais- 
ing a  judicially  cognizable  issue,  and  need  not,  therefore,  be  either  ad- 
mitted or  denied.  It  goes  without  saying  that  a  complaint  should  con- 
tain only  such  allegations  as  are  material  to  the  cause  of  action.  That 
self-evident  fact  is  recognized  in  the  requirement  of  section  500  of  the 
Code  of  Civil  Procedure  fa  mere  re-enactment  in  this  respect  of  section 
149  of  the  Code  of  Procedure)  that  the  answer  "must  contain  a  gen- 
eral or  specific  denial  of  each  material  allegation  of  the  complaint  con- 
troverted b}''  the  defendant.*'  The  same  principle  is  illustrated  in  sec- 
tion 522,  which  provides : 

"Each  material  allegation  of  the  complaint,  not  controverted  by  the  answer, 

♦  ♦    ♦    must,  for  the  purposes  of  the  action,  be  taken  as  true." 

In  construing  pleadings,  therefore,  and  determining  their  value,  we 
are  concerned  only  with  those  allegations  of  the  complaint  which  are 
material.    As  was  said  in  Linton  v.  Unexcelled  Fire  Works  Co.,  supra : 

"A  general  or  specific  denial  controverts  only  •material'  alleg;ations  or  such 
facts  as  the  plalntUt  would  be  compelled  to  prove  to  estabUsh  his  cause  of 
action.  ♦  ♦  ♦  It  does  not  put  at  issue  immaterial  averments,  because  the 
Code  does  not  require  that  they  should  be  denied.    Section  500." 

In  Fry  v.  Bennett,  7  N.  Y.  Super.  Ct.  54,  Duer,  J.,  said,  at  page  64 : 

"But  we  have  frequently  decided  ♦  ♦  •  that  only  those  allegations  in 
the  complaint  are  to  be  deemed  material,  in  the  sense  of  the  Code,  which  the 
plaintiff  must  prove  upon  the  trial  in  order  to  maintain  his  action.  It  is 
upon  these  only  that  an  issue  can  properly  be  taken,  and  it  is  of  these  only 
that  the  truth  is  admitted  by  the  omission  In  the  answer  of  a  specific  denial.*' 

In  Connoss  v.  Meir  (Com.  PI.)  2  E.  D.  Smith,  314,  the  court,  in 
referring  to  an  allegation  of  the  value  of  the  property  in  an  action  of 
trover,  said: 

"The  conversion  is  the  gist  of  the  action,  and  if  the  conversion  of  the 
plain tiflTs  goods  is  proved,  the  action  may  be  maintained,  although  the* dam- 
ages should  be  nominal  only.  ♦  •  ♦  The  defendant,  therefore,  cannot 
take  issue  upon  it  (i.  e.,  the  value].  •  *  *  His  omission,  therefore,  to 
answer  the  averment  of  value  does  not  admit  it.  *  *  *  AU  such  [material] 
aUegatlons  may  be  denied.  They  were  formerly  put  in  Issue  by  the  general 
Issue,  and  no  others  wore  put  in  issue  by  that  plea;  and  those,  and  no  others, 
were  admitted,  by  being  left  unanswered." 

Again,  in  Sands  v.  St.  John,  36  Barb.  628,  referring  to  an  allegation 
in  the  complaint  that  the  plaintiff  had  been  restrained  by  injunction 
from  bringing  any  action  upon  the  note  sued  upon  for  about  five  years, 
the  court  said,  at  page  633 : 

"It  was  unnecessary  for  the  plaintiff  to  allege  any  facta  or  circinostanoes, 
in  his  complaint,  to  bead  off  or  avoid  the  defense  of  the  statute  of  limiintions, 

•  ♦  •  and  I  take  it  to  be  clear  that  unnecessary  allegations  In  the  complaint 
are  immaterial,  and  may  be  stridden  out  on .  motion  as  Irrelevant  and  •  re- 
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dundant  *  *  *  It  will  hardly  do  to  hold  that  unnecessapy  allegatioDs 
in  a  pleading  are  not  irrelevant  and  redundant  ♦,  •  ♦  It  is  only  every 
material  allegation  of  the  complaint,  not  controverted  by  the  answer,  that 
has  to  be  taken  as  true.  It  was  therefore  unnecessary  for  the  defendant  to 
accompany  the  defense  of  the  statute  of  limitations  with  a  denial  of  the 
above-mentioned  allegations  to  prevent  the  court  from  tailing  them  as  true." 

[4]  All  of  the  foregoing  cases  have  been  repeatedly  cited  with  approv- 
al, and  so  far  as  I  know  their  authority  has  never  been  questioned.  It 
follows,  therefore,  that  an  immaterial  allegation  in  a  complaint  may  be 
disregarded  by  the  defendant,  since  failure  to  deny  it  cannot  be  con- 
strued as  an  admission  of  its  truth  in  any  part  of  the  pleadings  or  for 
any  purpose.  In  other  words,  an  immaterial  allegation  may  be  treat- 
ed as  if  it  were  not  there.  If  an  allegation  of  the  complaint  be  ma- 
terial— i.  e.,  if  it  be  an  allegation  of  a  fact  which  "the  plaintiff  would 
be  compelled  to  prove  to  establish  his  cause  of  action"  (Linton  v.  Un- 
excelled Co.,  supra) — and  be  controverted  by  the  defendant  under  a 
separate  defense,  there  is  no  place  for  further  allegation  by  way  of 
confession  or  avoidance.  If  the  cause  of  action  be  destroyed  by  con- 
troverting a  fact  upon  whose  existence  it  depends,  there  surely  can  be 
no  need  under  the  same  defense  for  "avoiding"  its  effect  after  confes- 
sion thereof.  In  other  words,  an  "affirmative  defense" — i.  e.,  one 
which  proceeds  by  way  of  confession  and  avoidance — ^is  as  inappro- 
priate to  a  denial  as  is  the  denial  to  such  defense. 

When  we  use  the  phrase  "defense  by  way  of  confession  and  avoid- 
ance," it  must  not  be  forgotten  that  this  form  of  pleading,  as  the  rhet- 
oricians described  it,  "gave  color,"  namely,  "an  apparent  or  prima  facie 
right,"  in  the  adversary.  Stephen,  Principles  of  Pleading  (Andrews' 
2d  Ed.)  §  164.  It  is  analogous  to  the  common  form  of  saying  "Con- 
ceding for  the  purpose  of  this  argument,"  or  "of  this  defense,"  as  the 
case  may  be.  It  is  therefore  not  the  function  of  a  defense  by  way  of 
confession  and  avoidance  to  admit  anything  in  the  technical  sense  of 
the  word,  but  to  concede,  for  the  purpose  of  estimating  the  true  value 
of  the  defense,  that  what  plaintiff  has  alleged  may  be  true,  and  may  con- 
stitute a  good  cause  of  action,  but  (after  this  "confession")  that  de- 
fendant by  new  facts  undertakes  to  "avoid"  the  legal  effect  of  plain- 
tiff's allegations.  i 

The  objection  that,  as  a  practical  matter,  this  doctrine  would  compel 
the  defendant  at  his  peril  to  determine  what  allegations  of  tlie  com- 
plaint are  material  and  what  are  not,  is  without  force ;  whatever  alle- 
gations, material  or  not,  the  defendant  needs  or  desires  to  controvert, 
he  may  deny ;  as  to  defenses  which  proceed  by  way  of  confession  and 
avoidance,  the  pleader  runs  no  risk,  for,  if  the  allegations  of  the  com- 
plaint be  material,  they  have  already  been  met  by  denial,  and  the  cause 
of  action  destroyed;  if  they  be  immaterial,  it  is  indifferent,  so  far  as 
the  affirmative  defense  is  concerned,  whether  they  be  controverted  or 
not,  for  failure  to  controvert  them  does  not  import  an  admission  of 
their  truth. 

It  occurs  to  the  lawyer's  mind  at  once,  however,  that  occasionally,. 
if  not  frequently,  it  becomes  necessary  in  an  affirmative  defense  to  as- 
sert as  a  fact  the  opposite  of  some  immaterial  allegation  in  the  com- 
plaint.   We  have  in  mind,  also,  the  rule  frequently  carelessly  cited  as- 
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holding  th^t  the  statement  in  an  answer  of  a 'fact  inconsistent  with  an 
allegati<Mi  of  the  complaint  is  not  equivalent  to  a  denial  thereof.    But 
that  is  not  the  rule  of  Smith  v.  Coe,  170  N.  Y.  162,  167,  63  N.  E..57, 
58.    There  it  is  said  that— 

"A  material  fact  aUeged  is  not  controverted  or  put  in  issue  by  a  state- 
ment inoonsistent  wltb  the  facts  alleged,  or  from  wMcb  a  general  denial  may 
be  implied  or  inferred." 

[5, 1]  If,  therefore,  an  allegation  in  the  complaint  be  material,  the 
cause  of  action  has  been  disposed  of  by  the  general  denial.  If  it  be 
immaterial,  the  pleader  may  in  his  affirmative  defense  safely  set  out 
such  facts  as  are  inconsistent  with  tliese  immaterial  allegations  of  the 
complaint.  Even  if  such  inconsistent  statement  be  not  equivalent  to  a 
technical  denial,  it  will  be  effective  for  the  purposes  of  the  affirmative 
defense,  since  no  denial  as  such  of  an  inmiaterial  allegation  is  neces- 
sary. The  true  rule  is.  that  material  matter  in  a  complaint,  intended  to 
be  controverted,  should  be  denied ;  that  an  affirmative  defense,  proceed- 
ing by  way  of  confession  and  avoidance,  should  be  complete  in  itself ; 
ak'Ki  that,  in  order  to  so  complete  it,  the  pleader  is  free  to  assert  what- 
ever facts  are  necessary,  regardless  of  whether  they  are  inconsistent 
with  immaterial  allegations  of  the  complaint  or  not.  Of  course,  if  a 
separate  defense  contains  a  negation  of  a  single  material  allegation  of 
the  complaint,  it  thereby  defeats  or  destroys  the  cause  of  action  as  ef- 
fectually as  a  general  denial  of  every  material  allegation. 

Plainly,  such  negation  could  be  proved  under  a  general  denial. 
Therefore  to  hold  that  a  denial  of  any  material  allegation  of  the  com- 
plaint can  properly  be  a  part  of  an  affirmative  defense  is  on  its  face 
paradoxical,  for  a  defense  containing  such  a  denial  is  by  the  very  hy- 
pothesis merely  a  part  of  a  general  denial.  If,  on  the  other  hand,  the 
defense  be  intended  to  proceed  by  way  of  confession  and  avoidance,  the 
denial  of  any  material  allegation  as  part  of  such  defense  automatically 
destroys  the  cause  of  action,  and  renders  impossible  the  simultaneous 
confession  and  avoidance  thereof  as  part  of  that  defense. 

Two  recent  illustrations,  cited  arguendo  in  favor  of  the  opposite 
principle,  seem  to  me  to  demonstrate  the  correctness  of  the  rule  for 
which  I  am  contending.  Thus  it  was  said  that,  where  a  plaintiff  de- 
clares upon  an  agreement  in  writing,  defendant  cannot  properly  plead 
the  statute  of  frauds  without  denying  the  writing ;  and,  similarly,  that 
where  a  plaintiff  pleads  a  specialty,  the  defendant  cannot  successfully 
interpose  the  short  statute  of  limitations  as  a  defense,  without  denying 
that  the  agreement  sued  upon  was  under  seal.  But  in  Brauer  v.  Oceanic 
Co.,  178  N.  Y,  339,  at  page  345,  70  N.  E.  863,  and  Brightson  v.  Claflin 
Co.,  180  N.  Y.  76,  80,  72  N.  E.  920,  it  is  pointed  out  that  plaintiff,  hav- 
ing pleaded  a  written  contract,  was  bound  to  prove  it,  and  that  proof 
of  an  oral  contract  entitled  the  defendant  either  to  a  dismissal  of  the 
complaint  or  such  other  relief,  within  the  discretion  of  the  court  (for 
example,  leave  to  plead  the  statute  of  frauds),  as  the  occasion  might 
require.    In  the  Brauer  Case  it  is  said  significantly : 

"It  is  difficult  to  see  how  the  defendant  could  plead  that  the  written  con- 
tract was  not  reduced  to  writing,  or  any  note  or  memorandum  thereof  made 
in  wsitlns;' 
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•  As  to  the  statute  of  limitations,  it  is  plain,  as  noted  in  Sands  v.  St. 
John,  supra,  that  the  allegation  of  the  complaint  that  the  agreement 
sued  upon  was  under  seal  was  unnecessary  and  immaterial,  for  the 
plaintiff  need  not  "head  off  or  avoid  the  defense  of  the  statute  of  limi- 
tations." 

Although  I  think  that  there  will  be  common  agreement  in  the  state- 
ment in  the  opinion  in  the  Brightson  Case  "that  pleadings  and  a  distinct 
issue  are  essential  in  every  system  of  jurisprudence,  and  there  can  be 
no  orderly  administration  of  ji^stice  without  them,"  I  am  not  so  much 
insisting,  for  the  present  purpose,  upon  the  need  for  determining  what 
issues  are  and  what  are  not  material,  without  which,  it  is  true,  I  am  at 
a  loss  to  understand  how  a  litigation  can  be  intelligently  conducted,  as, 
for  example,  how  a  motion  to  dismiss  at  the  close  of  plaintiff's  case 
can  be  properly  decided. 

It  suffices  to  stress  the  consideration  that,  if  an  allegation  be  material, 
the  plaintiff  cannot  recover  unless  he  prove  it,  aftd  a  denial  successfully 
sustained  must  therefore  necessarily  destroy  the  cause  of  action.  Per 
contra,  the  cause  of  action  having  been  destroyed  by  the  denial,  it  is 
inconceivable  how  the  only  other  form  of  defense,  namely,  confession 
and  avoidance,  can  be  formulated  to  incorporate  a  denial  of  the  very 
cause  of  action  which  confession  and  avoidance  concedes  to  exist,  but 
seeks  to  avoid  by  ne\V  facts.  If  defendant  be  permitted  first  to  deny 
plaintiff's  essential  version  of  the  facts,  set  up  a  different  state  of  facts 
(which  plaintiff  does  not  claim  occurred),  and  then  "avoid"  this  differ- 
ent version,  tliere  is  no  limit  to  the  extent  to  which  such  hypothesis  can 
be  multiplied,  thus  developing  an  endless  series  of  futile  sparring  bouts^ 
without  the  determination  of  any  relevant  issue  raised  by  the  pleadings. 

This  reasoning,  of  course,  is  not  applicable  to  the  case  of  what  is 
commonly  called  a  "partial  defense"  (C.  C.  P.  §§  507.  508),  which  is 
aimed  at  mitigating  or  reducing  the  damages  (section  536).  Of  such  a 
defense,  Finch,  J.,  in  Thompson  v.  Halbert,  109  N.  Y.  329,  16  N.  E. 
675,  has  aptly  said :  "It  confesses,  but  does  not  avoid."  It  may  be 
new  matter,  indicating  that  some  elements  of  the  whole  damage  claim- 
ed are  not  recoverable.  Straus  v.  American  P.  Ass'n,  103  App.  Div. 
277,  92  N.  Y.  Supp.  1052.  If,  in  addition  to  this  "avoidance"  of  part 
of  the  damage,  the  defendant  can  di.sprove  the  facts  which  entitle  the 
plaintiff  to  recover  the  balance  of  the  damage  claimed,  the  net  result 
would  be  to  prevent  the  entire  recovery. »  It  seems  to  me,  however,  that 
a  partial  defense  does  not  thereby  become  a  complete  defense,  and  that 
a  denial  should  not  be  added  to  the  matter  in  avoidance  in  an  endeavor 
to  create  a  hybrid  in  our  practice.  Whether,  however,  such  form  of 
pleading  be  ultimately  sanctioned  or  not,  it  suffices  for  the  present  pur- 
pose to  point  out  that  it  does  not  affect  the  case  of  a  defense  put  for- 
ward to  defeat  the  entire  cause  of  action. 

Some  confusion  has  undoubtedly  been  introduced  into  the  discussion 
by  a  misunderstanding  of  the  decision  in  Staten  Island  M.  R.  R.  Co. 
v.  Hinchcliffe,  170  N.  Y.  473,  63  N.  E.  545.  That  case  did  not  under- 
take to  overrule  the  reasoning  of  Judge  Gaynor  in  34  Misc.  Rep.  49, 
68  N.  Y.  Supp.  556,  that  a  denial  should  be  stricken  out  of  an  affirma- 
tive defense  which  proceeds  by  way  of  confession  and  avoidance.    In- 
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deed,  referring  to  such  a  denial,  the  Court  of  Appeals,  at  page  481  of 
170  N.  Y.,  at  page  547  of  63  N.  E.,  says: 

"It  Ifl  probably  a  defense  that  could  be  proved  under  the  general  denial,  but 
this  does  not  render  the  specific  allegations  demurrable.  There  are  defenses 
which  may  be  stricken  out  on  motion,  but  cannot  be  reached  by  demurrer." 

The  court  then  proceeded  to  reverse  Judge  Gaynor's  decision,  re- 
ported under  the  same  title  in  34  Misc.  Rep.  624,  70  N.  Y.  Supp.  601 
(affirmed  66  App.  Div.  614,  73  N.  Y.  Supp.  1148),  sustaining  a  de- 
murrer to  a  separate  defense  containing  a  denial  (by  way  of  an  alle- 
gation of  a  contrary  state  of  facts);  he  having  held  that  it  did  not 
constitute  a  ''defense,"  as  defined  in  the  Code  of  Civil  Procedure. 
The  Court  of  Appeals  said : 

"It  may  be  conceded  that  this  defense  is  not  new  matter,  as  It  is  not  in 
avoidance  or  confession  of  the  mattei-s  set  forth  in  the  complaint  But  it  is 
none  the  less  a  defense,  because  it  is  what  Is  termed  in  pleading  a  denial.** 

In  other  words,  what  the  Court  of  Appeals  decided  was  that  de- 
fenses under  the  Code  might  be  divided  into  two  classes,  denials  and 
affirmative  defenses ;  the  latter  proceeding  by  way  of  confession  and 
avoidance.  The  court  did  not  hold,  nor  did  it  intimate,  that  a  denial 
had  a.  necessary  or  appropriate  place  in  an  affirmative  defense  pro- 
ceeding by  way  of  confession  and  avoidance.  It  is  true  the  court 
might  have  said  that,  after  the  pleader  had  interposed  a  general  denial, 
it  should  be  inferred  that  all  "further  defenses"  were  intended  la 
proceed  by  way  of  confession  and  avoidance. 

On  the  other  hand,  strictly  speaking,  a  demurrer  could  not  be  sus- 
tained to  a  separate  defense  containing  a  denial  of  a  material  allega- 
tion of  the  complaint.  However  inartificial  and  absurd  the  repetition 
of  denials  in  various  parts  or  subdivisions  of  an  answer  may  he,  they 
are  prima  facie  nevertheless  denials,  and  by  that  token  a  complete 
"defense'*  to  the  cause  of  action.  They  remain,  however,  subject  to 
a  motion  to  strike  them  out  as  irrelevant  and  redundant,  provided  it 
be  determined  that  the  defense  is  intended  to  be  one  proceeding  by 
way  of  confession  and  avoidance.  On  such  motion  the  purpose  of  the 
pleader  may  be  determined,  as  distinguished  from  a  demurrer,  on 
which  the  pleading  must  be  taken  at  its  face  value. 

It  will  be  observed  that,  although  in  Smith  v.  Coe,  supra,  the 
court  held  that  a  material  fact  alleged  in  the  complaint  is  not  con- 
troverted by  a  statement  in  the  answer  inconsistent  therewith,  it 
treated  ^uch  inconsistent  statement  in  the  Staten  Island  Case  as  a 
good  defense,  and  indeed  denominated  it  a  denial.  To  the  same  ef- 
fect, Morgan  Munitions  Co.  v.  Studebaker,  226  N.  Y.  94,  123  N:  E. 
146.  Such  statement,  it  is  suggested  in  both  cases,  is  provable  under 
the  general  denial.  Milbank  v.  Jones,  141  N.  Y.  340,  36  N.  E.  388. 
Consequently  it  is  palpably  unnecessary  and  redtmdant  as  a  defense, 
if  there  be  already  a  general  denial;  and  it  is,  by  its  very  nature, 
inappropriate  to,  and  indeed  unavailable  in,  an  affirmative  defense, 
which  proceeds  by  way  of  confession  and  avoidance,^ 

It  remains  to  consider  the  passage  hereinabove  quoted  from  the 
opinion  of  Andrews,  C.  J.,  in  Douglass  v.  Phenix  Ins.  Co.,  138  N. 
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Y.  209,  33  N.  E.  938,  20  L.  R.  A.  118,  34  Am.  St  Rep.  448.  That 
action  was  brought  against  a  domestic  insurance  company  to  re- 
cover for  a  loss  under  a  policy  of  fire  insurance  issued  upon  prop- 
erty in  this  state.  The  answer  interposed  a  separate  defense,  in  sub- 
stance to  the  effect  that  plaintiff's  claim  against  defendant  had  been 
attacked  by  some  of  plaintiff's  creditors  in  Massachusetts  by  **trus- 
tee  process"  served  in  that  state  upon  the  defendant's  statutory  agent 
there.  To  this  defense  a  demurrer  was  interposed.  The  court  held 
that  the  situs  of  defendant's  debit  to  plaintiff  was  in  this  state  by 
reason  of  the  residence  therein  of  both  the  plaintiff  and  Defendant; 
that  the  Massachusetts  court  acquired  no  jarisdiction  over  the  debt 
by  service  merely  upon  the  statutory  agent  of  the  debtor  defendant  in 
the  state  of  Massachusetts;  and  that  the  defense  did  not  even  sug- 
gest that  jurisdiction  had  been  acquired  over  the  plaintiff  by  personal 
service  upon  him  in  the  state  of  Massachusetts.  It  was  in  connection 
with  the  interpretation  of  the  meaning  of  the  defense  and  the  intent 
of  the  pleader  in  respect  o'f  possible  service  upon  the  plaintiff  in 
Massachusetts  that  reference  was  made  to  the  absence  of  any  alle- 
gation in  the  defense  to  that  effect,  and  it  was  in  that  connection  that 
the  court  said: 

"Tbe  allegations  of  the  complaint,  not  denied  in  the  affirmative  defense,  are 
for  the  purposes  of  the  question  now  presented  to  be  deemed  admitted.  The 
affirmative  defense  is  to  be  treated  as  a  separate  plea,  and  the  defendant  is 
not  entitled  to  have  the  benefit  of  denials  made  in  another  part  of  the  answer, 
unless  repeated  or  incorporated  by  reference  and  made  a  part  of  the  affirma* 
tive  defense." 

I  confess  that  the  precise  significance  of  these  two  sentences  is 
not  clear  to  me.  Even  if  they  refer  to  the  allegation  in  the  complaint 
that  the  plaintiff  was  a  resident  of  this  state,  it  still  would  leave  open 
the  question,  not  covered  either  by  the  complaint  or  the  defense, 
whether  the  plaintiff  was  actually  personally  served  in  the  state  of 
Massachusetts.  Moreover,  the  allegation  in  the  complaint  that  the 
plaintiff  was  a  resident  of  this  state  was  totally  immaterial  to  the 
cause  of  action,  and  therefore  was  not  admitted  by  failure  to  deny  it 
(as  previously  held  by  the  same  court  in  Linton  v.  Unexcelled  Fire 
Works  Co.,  124  N.  Y.  533,  27  N.  E.  406,  and  as  expressly  provided 
in  section  522  of  the  Code  of  Civil  Procedure).  Reading  the  opin- 
ion as  a  whole,  I  quite  agree  with  Judge  Gaynor  (in  his  first  decision 
of  the  Staten  Island  Case,  supra)  that  the  remark  was  undoubtedly 
inadvertent,  and  was  intended  to  say  no  more  than  that  from  the 
pleadings  and  the  attitude  of  the  parties  it  was  quite  fair  to  assume 
that  the  separate  defense  did  not  allege,  and  that  the  defendant  did 
not  as  matter  of  fact  contend,  that  the  plaintiff  either  resided  in 
Massachusetts  or  had  been  served  there.  In  the  opinion  of  the  Gen- 
eral Term  (Douglas  v.  Phenix  Ins.  Co.  of  Brooklyn,  63  Hun,  393,  18 
N.  Y.  Supp.  259)  whose  decision  was  affirmed  in  the  Court  of  Ap- 
peals, it  is  said  at  page  396  of  63  Hun,  at  page  262  of  18  N.  Y.  Supp. : 

"The  answer  does  not  allege  that  the  attachment  was  served  on  the  plaintiff, 
and  it  in  effect  admits  that  plaintiff  is  a  nonresident  of  the  state  of  Massa- 
chusetts." 
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In  neither  court  was  the  question  of  strict  pleading  considered;  nor 
was  the  proprictjr  or  necessity  of  a  denial  in  a  separate  affirmative 
defense  in  the  minds  of  the  judges.  In  this  case,  and  many  others 
as  frequently"  pointed  out,  notably  by  Marshall,  C.  J.,  in  Cohens  v. 
Virginia,  6  Wheat  264,  at  page  399,  5  !L,  EA  257,  and  by  our  Court 
of  Appeals  in  Colonial  Co.  v.  Kingston,  154  N.  Y.  493,  495,  48  N.  E. 
900,  general  language  in  an  opinion  must  always  be  read  in  the  light 
of,  and  in  connection  with,  the  particular  facts  and  issues  presented. 

At  this  point,  and  as  a  result  of  all  the  cases  reviewed,  I  think 
that  we  may  safely  formulate  the  following  rules: 

1.  An  immaterial  allegation  in  a  complaint  may  be  disregarded. 
The  denial  thereof  raises  no  judicially  cognizable  issue,  and  failure 
to  deny  it  does  not  import  an  admission  of  its  truth. 

[7]  2.  A  material  allegation  of  the  complaint  may  be  met  by  two 
forms  of  "defense":  (a)  A  denial  in  the  form  of  a  negation  (or 
possibly  of  an  affirmative  allegation  of  the  contrary);  (b)  new  mat- 
ter proceeding  by  way  of  confession  and  avoidance,  commonly  de- 
nominated an  "affirmative"  defense. 

[8]  3.  A  "defense,"  consisting  either  in  form  or  substance  of  a 
denial,  is  not  open  to  demurrer;  but 

[9]  4.  If  the  answer  contain  a  general  denial,  subsequent  denials  in 
the  form  of  "defenses"  may  be  stricken  out  upon  appropriate  motion 
as  unnecessary,  and  therefore  "irrelevant  and  redundant." 

5.  Denials  in  an  affirmative  defense  should  always  be  stricken  out 
upon  appropriate  motion.  A  defense  proceeding  by  way  of  confes- 
sion and  avoidance — ^namely,  an  "affirmative"  defense — ^is  in  its  very 
nature  inconsistent  with  a  denial  of  any  material  allegation  of  the 
complaint,  and  immaterial  allegations  of  the  complaint  are  not  ad- 
mitted by  failure  to  deny  them. 

[10]  6.  If  in  the  course  of  an  affirmative  defense  it  becomes  nec- 
essary to  assert  a  fact  which  happens  to  be  contrary  to  an  immaterial 
allegation  of  the  complaint,  such  assertion  may  properly  be  made. 
Whether  it  be  equivalent  to  a  denial  or  not  is  indifferent,  because  an 
immaterial  allegation  of  the  complaint  need  not  be  denied,  and  fail- 
ure to  deny  it  does  not  admit  it  for  any  purpose. 

[11-13]  It  may  not  be  inept  to  remark  that  in  the  application  of 
these,  as  of  all  similar  rules  appertaining  to  pleadings,  the  substance 
and  not  the  mere  form  is  the  determining  factor.  While  an  affirm- 
ative defense  must  be  complete  in  itself,  matter  may  be  incorporated 
into  it  by  reference  to  other  parts  of  the  pleading.  Cragin  v.  Lovell, 
88  N.  V.  258.  The  attempt,  however,  to  effect  such  incorporation  by 
the  denial  of  immaterial  allegations  of  the  complaint,  should,  I  think, 
be  condemned:  First,  because  it  is  a  practice  which  has  led,  and 
threatens  again  to  lead,  to  confusion  and  misunderstanding;  and, 
second,  because  the  mere  denial  of  an  affirmative  4S  rarely,  if  ever, 
equivalent  to  the  assertion  of  the  contrary. 

[14]  Returning,  now,  to  the  instant  case,  the  allegation  in  the  fourth 
paragraph  of  the  complaint  that  the  assignment  of  the  claim  to  plain- 
tiff was  for  a  valuable  consideration  is  totally  unnecessary,  and  there- 
fore immaterial.  If  the  claim  was  assigned  to  plaintiff,  he  acquired 
181  N.Y.S.— 17 
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the  legal' titfe  by  such  assignment,  and,  regardless  of  the  considera- 
tion which  passed  between  him  and  his  assignor,  he  is  entitled  to  bring 
this  action.  Sheridan  v.  Mayor,  68  N.  Y.  30,  at  page  32;  Hays  v. 
Hathorn,  74  N.  Y.  486;  Iselin  v.  Rowlands,  30  Hun,  488. 

[15]  The  allegation  in  the  fifth  paragraph  that  plaintiflF  notified  the 
defendant  of  the  assignment  to  him  of  the  claim  j^ainst  defendant  is 
equally  immaterial.  It  is  elementary  that  the  assignment  of  a  claim 
passes  to  the  transferee  the  right  to  enforce  the  same.  See  Personal 
Property  Law  (Consol.  Laws,  c.  41)  §  41,  subd.  3.  Failure  to  notify 
the  defendant  of  such  transfer  permits  only  the  interposition  of  any 
defense  or  counterclaim  existing  in  favor  of  the  debtor  against  the 
transferror  before  notice  of  transfer;  the  absence  of  such  notice, 
however,  affects  in  no  degree  the  validity  of  the  transfer  itself. 

The  allegation  in  the  fifth  paragraph  of  the  complaint  that  plaintiff 
duly  notified  the  defendant  of  the  assignment  "on  or  about  August 
31,  1918,  and  subsequent  to  the  aforementioned  assignment,"  is  in 
substance  an  allegation  that  the  assignment  itself  was  made  before 
August  31,  1918— an  allegation  which  the  defendant  controverts  in 
the  allegations  of  its  first  and  second  defense  that  the  settlement  and 
payment,  respectively  set  forth  in  those  defenses  as  having  been  made 
on  or  about  October  3,  1918,  were  made  prior  to  notice  to  the  defend- 
ant of  the  assignment. 

[16, 17]  These  respective  allegations  of  the  complaint  and  answer 
present  an  almost  perfect  illustration  of  the  confusion  into  which  the 
pleaders  have  fallen  in  respect  of  the  matters  hereinabove  discussed. 
The  allegation  in  the  complaint  of  a  precise  date  on  which  the  assign- 
ment took  place  is  immaterial  to  sustain  plaintiff's  cause  of  action. 
Such  assignment  need  have  been  made  only  before  suit  brought  (a 
date  not  disclosed  in  the  present  record,  but  manifestly  one  long  sub- 
sequent to  October  3,  1918),  therefore  defendant's  denial  that  the  as- 
signment took  place  on  August  31,  1918,  would  not  defeat  plaintiff's 
claim.  Proof  by  plaintiff  that  an  assignment  topk  place  at  a  date  other 
than  August  31st  might,  indeed,  cause  surprise  to  the  defendant  on 
the  trial,  and  warrant  an  adjournment  or  similar  relief;  but  the  pre- 
cise date,  so  long  as  the  assignment  took  place  before  suit  brought, 
need  not  even  have  appeared  in  the  complaint,  and  is  proper  subject- 
matter  only  of  a  bill  of  particulars.  Since,  therefore,  the  precise 
date  of  the  assignment  is  immaterial  to  plaintiff's  cause  of  action,  de- 
fendant cannot  be  held  to  have  admitted  it  by  failure  to  deny.  More- 
over, defendant  has  followed  the  proper  practice  of  alleging  in  his  af- 
firmative defense  of  payment  the  facts  as  he  claims  that  they  occurred, 
quite  regardless  of  whether  his  version  thereof  be  inconsistent  with 
plaintiff's  statement  or  not.  But  defendant  also  has  gone  beyond  the 
requirements  of  good  pleading ;  not  content  with  unnecessarily  deny- 
ing that  the  assignment  to  plaintiff  occurred  on  August  31st,  it  has 
alleged  affirmatively  that  it  paid  plaintiff's  assignor  the  full  amount 
of  the  claim  on  October  3d,  prior  to  notice  of  the  assignment,  and 
prior  to  the  assignment  itself.  It  should  be  superfluous  to  point  out 
here,  as  in  the  case  of  the  date  pleaded  by  plaintiff,  tliat  the  precise 
date  is  wholly  immaterial  to  the  validity  of  plaintiff's  defense  of  pay- 
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ment;-  it  being  necessary  for  defendant  to  establish  only  that  the  jpay- 
ment  took  place  before  it  received  notice  of  the  assignment 

The  facts  which  plaintiff  must  prove,  and  therefore  plead,  in  order 
to  establish  his  prima  facie  case,  are  that  he  is  the  assignee  of  a  claim 
against  defendant  and  that  the  assignment  was  made  prior  to  the  date 
of  suit.  The  defendant  manifestly  desires  to  set  up  as  a  separate  af- 
firmative defense  hy  way  of  confession  and  avoidance  that  it  concedes 
the  fact  of  the  assignment  and  that  it  took  place  before  suit  brought, 
but  asserts  that  it  paid  the  claim  to  j^aintiff 's  assignor  prior  to  notice 
to  it  of  the  assignment. 

The  allegations  of  the  parties  in  the  instant  case  surely  comprehend 
these  necessary  averments,  and  to  that  extent  they  are  good.  But 
there  is  no  room  in  the  separate  affinnative  defenses  for  denials  by  the 
defendant  of  any  of  the  allegations  of  the  complaint,  and  such  denials 
should  therefore  be  stricken  out. 

[18]  The  learned  judge  below  properly  refused  to  strike  out  as  ir- 
relevant paragraph  16  of  the  fifth  defense,  which  pleads  insolvency 
of  the  corporation  at  the  time  of  the  assignment  to  plaintiff  and  the 
consequent  invaliditv  of  such  assignment.  The  sufficiency  of  a  de- 
fense must  be  tested  by  demurrer.  Cardeza  v.  Osborn,  32  Misc.  Rep, 
46,  65  N.  Y.  Supp.  450;  Church  Co.  v.  Parkinson,  86  App.  Div.  163, 
83  N.  Y.  Supp.  175;  Welcke  v.  Trageser,  131  App.  Div.  731,  733,  116 
N.  Y.  Supp.  166.  I  think,  also,  as  did  he,  that  there  was  no  necessity 
to  make  more  definite  and  certain  the  allegations  of  the  fifth  paragraph 
of  the  first  defense  and  the  seventh  paragraph  of  the  second  defense. 

[19]  The  fourth  defense  undertakes  to  allege  that  the  assignment 
from  plaintiff's  assignor  to  plaintiff  was  without  consideration,  which 
in  itself,  as  hereinabove  pointed  out,  is  without  legal  significance. 
Coupled  with  this  defense,  however,  are  allegations  of  a  personal  na* 
ture  in  regard  to  some  of  plaintiff's  relatives,  which  are  wholly  irrele- 
vant and  scandalous.    They  should  be  stricken  out. 

Order  modified,  so  as  to  strike  out  all  the  denials  in  the  separate  de- 
fenses, and  also  the  allegations  in  the  eleventh,  twelfth,  and  thirteenth 
I>aragraphs  of  the  fourth  defense,  except  the  allegation  that  the 
assignment  to  plaintiff  was  without  consideration,  and,  as  so  modified, 
affirmed,  without  costs  to  either  party  as  against  the  other,  with  leave 
to  respondent  to  appeal  to  Appellate  Division.    All  concur. 


(191  App.  Div.  237) 

PBOPLB  ex  rel.  NEW  YORK  EDISON  CO.  v.  PUBUO  SERVICE  COMMIS- 
SION FOR  FIRST  DIST.  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    Mai*ch  19,  1920.) 

1.  BuECTBicrrY  ^=»11 — ^Public  seevice  company  cannot  be  compelled  to  fur- 
nish  BREAKDOWN   SERVICE  TO   A   COMPETITOR. 

Where  electricity  generated  by  private  plant  was  used,  not  only  for 
benefit  of  owuers  of  plant  and  their  tenants,  but  sold  to  others  in  the 
same  block  at  15  per  cent,  less  than  the  schedule  rates  of  relator  com* 
pany,  the  owners  are  a  competitor  of  relator,  and  order  of  Piiblic  Service 
Commission  requiring  relator  to  furnish  owners  "breakdown  service/* 

^s»For  other  casea  see  same  topic  ft  KBT-NUMBBR  in  aU  Key-Numbered  Digests  ft  Indexes 
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not  only  for  its  own  use  and  that  of  its  tenants,  but  for  the  benefit  o^ 
others,  which  the  owners  supply,  is  not  authorized,  except  under  statu- 
tory direction. 
2.  Electbicity  ^=:>11 — Refusal  to  rxntNiSH  bbkaxdown  see  vice  to  competi* 

TOR  HELD  NOT  DISCKIMINATION. 

Reiator  company,  in  refusing  to  furnish  breakdown  service  to  owners 
of  private  plant,  who  not  only  utilized  electricity  generated  by  private 
plant  in  its  store  and  for  its  tenants,  but  sold  it  to  others  in  the  same 
block,  held  not  guilty  of  discrimination,  Inasmuch  as  similar  service  was 
not  given  by  relator  to  any  other  customer  under  like  conditions.  ^ 
8.  EMJCTBicmr  ^=s>ll — Publio  sbrvicb  company  cannot  bb  compelled  to 

FURNISH  service  TO  A  OOHPETITOR. 

One,  while  engaged  In  selling  electricity  to  outsiders  other  than  its  own 
tenants,  has  only  the  right  that  one  public)  service  corporation  has 
against  another,  which  does  not  include  the  right  to  demand  service  of  a 
competing  company  for  the  purpose  of  underselling  the  competing  com- 
pany and  taking  away  Its  customers. 

Certiorari  by  the  People,  on  the  relation  of  the  New  York  Edison 
Company,  to  review  a  determination  of  the  Public  Service  Commission 
for  the  First  District  of  the  State  of  New  York,  requiring  relator  to 
furnish  breakdown  service  to  the  Acker,  Merrall  &  Condit  Company 
in  the  city  of  New  York.    Detei:mination  reversed. 

Arerued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  and 
PAGE,  JJ. 

Beardsley,  Hemmens  &  Taylor,  of  New  York  City  (Nathan  L.  Miller, 
of  Syracuse,  of  counsel,  and  Thomas  H.  Beardsley,  of  New  York  City, 
on  the  brief),  for  relator. 

Terence  Farley,  of  New  York  City  (Ely  Neumann,  of  New  York 
City,  on  the  brief),  for  defendant  Public  Service  Commission. 

Kalish  &  Kalish,  of  New  York  City  (Edwin  L.  Kalish,  of  New  York 
City,  of  counsel),  for  respondent  Acker,  Merrall  &  Condit  Co. 

SMITH,  J.  Acker,  Merrall  &  Condit  has  a  grocery  store  and  owns 
a  building,  which  it  partly  occupies  and  part  of  the  building  is  occupied 
by  its  tenants.  It  has  a  private  plant,  which  generates  electricity,  which 
it  uses  in  its  own  store  and  sells  to  its  tenants.  It  also  sells  electricity 
to  o'ther  customers  in  the  same  block.  It  has  applied  to  the  relator  to 
serve  to  it  what  is  called  breakdown  service.  The  relator  is  willing  to 
furnish  such  breakdown  service  to  Acker,  Merrall  &  Condit  for  its 
own  use  and  for  the  use  of  its  tenants,  on  condition  that  Acker,  Merrall 
&  Condit  will  not  use  that  service  for  the  benefit  of  its  customers  in 
other  buildings  in  the  same  block.  The  Public  Service  Commission  has 
directed  the  relator  to  furnish  such  service  without  any  stipulation  to 
confine  the  use  of  the  same  to  itself  and  its  tenants.  This  breakdown 
service  is  primarily  a  service  for  emergency.  It  is  usedin  case  the  serv- 
ice of  the  customer  breaks  down.  It  is  used,  also,  when  v6ry  little 
electricity  is  required,  as  upon  holidays  and  Sundays,  and  also  at  the 
peak  of  the  service,  when  a  maximum  current  is  required  during  the 
day.  It  is  an  important  service  to  those  furnishing  their  own  elec- 
tricity, because  it  saves  the  expense  of  emergency  equipment.  It  saves 
the  necessity  of  stronger  equipment,  which  will  always  furnish  enough 

.C=»i^or  otber  cases  see  same  topic  &  KST-NUMBBR  In  all  Key-Numbered  Digests  A  Indexes 


Digitized  by 


Google 


Sup.  Ct)  PEOPLE  Y.  PUBLIC  BBBYIOS  COmHSSION  261 

(181  N.T.8.) 

electricity  for  whatever  the  dcmarids  may  be,  and  enables  the  owner  of 
the  private  plant  to  use  the  electricity  of  the  relator,  when  it  is  un- 
profitable to  operate  the  private  plant  by  reason  of  the  small  amount 
of  electricity  used  in  certain  times  of  the  day  and  in  certain  times  of 
the  year.  For  all  these  emergencies  the  relator,  as  a  public  service 
corporation,  must  be  prepared,  and  the  electricity  must  be  furnished  at 
all  times  of  day  or  night  and  on  all  days  of  the  year,  whether  or  not  the 
amount  used  makes  such  service  profitable  to  the  relator.  It  enables 
an  owner  of  a  private  plant  to  furnish  the  most  of  the  electricity  re- 
quired by  its  tenants  and  its  outside  customers  at  a  cheaper  rate,  and 
Acker,  Merrall  &  Condit  are  furnishing  electricity,  not  only  to  its  ten- 
ants, but  to  others  in  the  same  block  at  15  ^ct  cent,  less  than  the  sched- 
uled rates  of  the  relator. 

[1]  The  relator  contends  that,  in  furnishing  to  those  outside  of  its 
own  tenants.  Acker,  Merrall  &  Condit  is  a  competing  company,  and 
therefore  the  relator  should  not  be  required  to  furnish  to  it  break- 
down service,  by  which  it  is  enabled  to  cut  the  price  and  sell  for  a  less 
sum  to  those  outside  of  its  own  building,  although  within  its  own 
block.  If  the  furnishing  of  this  service  were  required  only  as  to  this 
particular  customer,  the  inequality  would  be  slight;  but  there  are 
600  and  more  private  plants  in  the  city  of  New  York,  and,  if  this  or- 
der is  sustained,  there  is  no  reason  why  a  private  plant  cannot  be  in- 
stalled in  every  block  in  the  city  of  New  York,  and  electricity  furnished 
therefrom  at  15  per  cent,  less  than  the  scheduled  rates  of  the  relator, 
and  the  relator  be  required  to  furnish  the  auxiliary  service  for  these 
emergency  cases,  which  costs  more  to  them  than  the  regular  service, 
because  of  the  extra  equipment  necessary  in  order  to  be  prepared  to 
give  this  emergency  service. 

In  the  Matter  of  Breakdown  Service,  1  P.  S.  C.  Reps.  1st  Dist.  130, 
breakdown  service  is  defined: 

"The  service  ^hich  an  electricity  supply  company  renders  when  it  pro- 
vides a  'connection'  between  its  system  and  the  Installation  of  a  consumer 
having  his  own  electric  plant,  and  agrees  to  stand,  ready  to  supply  such 
consumer  vrtth  current  whenever  his  plant  actually  breaks  down  in  whole 
or  in  part  As  currently  used,  however,  the  term  includes  two  other  kinds 
of  service :  First,  the  service  rendered  by  the  supply  company  to  the  owners 
of  private  plants  (both  readiness  to  serve  and  current)  during  nights,  Sun- 
days, holidays,  and  perhaps  longer  periods,  when  only  a  small  amount  of  cur- 
rent relatively  is  demanded;  second,  a  like  service  rendered  by  the  supply 
company  to  owners  of  private  plants  during  the  peak  period  of  the  day — ^usual- 
ly about  6  p.  m. — ^when  the  consumption  of  current  reaches  its  maicimum 
for  the  day.  These  two  classes  of  service  are  quite  different  and  distinct  from 
pure  breakdown  service.  They  are  really  auxiliary  service;  but  in  common 
usage  the  three  classes  are  Included  in  the  single  term  'breakdown  service.' " 

In  that  case  the  commission  held  that  the  relator  must  supply  such 
service  to  private  plants,  and  said : 

'The  private  electric  plants  are  not  competitors,  for  they  do  not  distribute 
current  beyond  their  own  premises." 

In  the  Matter  of  Frankel  Brothers  v.  New  York  Edison  Co.,  4  P. 
S.  C.  Reps.  1st  Dist.  272,  the  commission  held  that  relator  was  not 
obliged  to  supply  auxiliary  service  to  an  electric  plant,  desiring  to 
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sell  current  to  outside  consumers  in  competition  with  relator.     The 
opinion  in  part  reads: 

"It  appears  in  this  case  that  the  complainants  took  a  cnstomer  away  from 
the  Edison  Company,  and  are  supplying  that  customer  at  rates  15  per  cent 
below  the  company's  rates.  It  is  conceivable  that  private  plants,  one  in  each 
block,  might  thus  secure  a  considerable  part  of  the  business  which  is  now 
conducted  by  the  Edison  Company.    •    ♦    • 

**When  we  required  the  companies  to  establish  breakdown  service,  includ- 
ing under  the  one  title  supplemental  and  auxiliary  service  as  weU,  the  com- 
mission realized  that  It  would  be  possible  for  a  customer  to  shut  down  his  own 
plant,  when  most  expensive  for  him  to  operate,  and  switch  on  Edison  service. 
But  it  was  not  contemplated  that  advantage  would  be  taken  of  this  action  to 
require  the  Edison  Company  to  supply  emergency  or  auxiliary  service  to  a 
competing  company,    •    •    • 

"Now,  admittedly,  there  are  some  points  of  similarity  between  a  company 
supplying  electricity  generally  and  a  person  who  has  its  own  private  plant,  and 
between  these  ti^'o  stand  the  block  plant  and  the  person  supplying,  adjoining 
buildings  which  he  does  not  own  or  rent  But  the  line  must  be  drawn  some- 
where, and  it  seems  reasonable  to  differentiate  the  company  doing  a  general 
business,  the  block  plant,  and  the  person  selling  current  to  persons  outside  ot 
his  own  premises  from  the  person  who  merely  manufactures  current  for  his 
own  use  and  that  of  his  tenants.  This  line  of  demarcation  is  recognized  by 
the  I^iblic  Service  Commissions  Law  [Consol.  Laws,  c.  48].  It  defines  an  elec- 
trical corporation  as  a  'corporation  ♦  ♦  •  owning,  operating  or  managing 
any  electric  plant  except  where  electricity  is  generated  or  distributed  by  the 
producer  solely  on  or  through  private  property  for  raUroad  or  street  railroad 
purposes,  or  for  its  own  use  or  the  use  of  Its  tenants  and  not  for  sale  to 
others.* " 

In  the  case  of  People  ex  rel.  Perceval  v.  Public  Service  Commission, 
163  App.  Div.  705,  148  N.  Y.  Supp.  583,  it  was  held  that,  where  a 
person  purchases  electricity  from  a  private  plant  which  did  not  furnish 
night  service,  that  person  might  have  a  breakdown  service  from  the 
public  service  corporation.  It  is  claimed  by  the  relator  here,  in  dis- 
tinguishing that  contract,  that  in  that  case  the  fact  of  competition 
was  not  established.  There  a  plant  was  installed  under  a  mutual  work- 
ing arrangement  between  the  lessees  of  two  buildings,  which  plant 
was  intended  to  serve  both  buildings.  The  two  buildings  only  were 
supplied  by  the  private  plant.  Moreover,  it  was  in  that  case  the  ptu:- 
chaser  of  the  electricity,  and  not  the  owner  of  the  private  plant  that 
was  making  the  application.  In  the  case  at  bar,  however,  we  have  the 
bald  proposition,  as  held  by  the  Public  Service  Commission,  that  one 
with  a  private  plant  may  sell  to  any  other  consumers  in  the  same  block, 
and  can  call  upon  the  public  service  corporation  to  furnish  this  break- 
down service,  thus  enabling  it  to  sell  more  cheaply  than  can  the  relator 
the  most  of  the  electricity  used  by  these  customers.  It  is  true  that  a 
schedule  of  rates  might  be  fixed  by  the  relator  for  this  breakdown  or 
emergency  service  that  would  compensate  the  relator  for  the  extra 
cost  involved,  but  the  proposition  remains  that  this  relator  has  by  the 
order  sought  to  be  reviewed  been  compelled  to  assist  a  competitor  to 
entice  away  its  customers  and  such  an  order,  as  I  read  the  decisions, 
is  not  authorized,  except  under  statutory  direction. 

In  People  ex  rel.  New  York  Edison  Co.  v.  Willcox,  207  N.  Y.  94, 
100  N.  E.  707,  45  L.  R.  A,  (N.  S.)  629,  it  is  held  that  the  Public  Serv- 
ice Commissions  Law- 
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''provided  for  a  regulation  and  control  wMch  were  Intended  to  prerent,  on 
the  one  hand,,tbe  evils  of  an  unrestricted  right  of  competition,  and*  on  the 
other  hand,  the  abuses  of  monopoly." 

In  People  ex  rcl.  Cayuga  P.  Corporation  v.  P.  S.  Commission,  226  N. 
Y.  527,  124  N.  E.  105,  the  opinion  in  part  reads : 

"The  corporation,  In  the  words  of  the  certificate,  was  'to  generate  and  dis- 
tribute electricity  solely  on  or  through  private  property  for  railroad  or  street 
railroad  purposes,  or  for  its  own  use  or  the  use  of  its  tenants.'  The  effect  of 
this  abdication  of  public  functions  was  to  withdraw  the  corporation,  as  thus 
organized,  from  the  Jurisdiction  and  supervision  of  the  Public  Service  Com- 
mission.'* 

With  the  assumption  of  a  public  function,  and  in  suppl)ring  electric- 
ity to  outside  consumers  other  than  its  tenants,  then.  Acker,  Merrall 
&  Condit  is  a  competitor  of  relator,  and  has  only  the  rights  of  such- 
competitor  in  making  its  demand. 

In  EvansviUe  &  H.  Tr.  v.  Henderson  B.  Co.  (G.  C.)  134  Fed.  973, 
it  is  said : 

"One  water  company,  or  one  telephone  company,  or  one  telegraph  company, 
or  one  street  railway  company,  or  one  railraod  company,  while  "bound  appro* 
priately  to  serve  the  general  puUic,  cannot,  unless  under  express  statutory 
enactment,  and  by  due  process  of  law  thereunder,  be  compelled  to  give  its 
property  to  the  uses  and  benefits  of  a  rival,  except  by  some  form  of  oondemi- 
nation.  The  rival  Is  not,  ordinarily,  to  be  included  in  the  term  'general  pub- 
Uc.'" 

And  in  Elliott  on  Railroads  it  is  said  (paragraph  922): 

"So  it  is  said  that  'while  a  pulAlc  service  corporation,  like  a  railroad  com- 
pany, is  bound  to  render  to  the  public  certain  services  appropriate  to  its  par- 
ticular functions,  It  is  not  bound  to  permit  its  property  to  be  subjected  to  use 
by  a  rival  corporation,  unless  by  express  statutory  enactment  and  by  due  pro- 
cess of  law  thereunder.' " 

In  People  ex  rel.  Oneida  Tel.  Co.  v.  Central  Tel.  Co.,  41  App.  Div.  19, 
58  N.  Y.  Supp.  223,  the  court  said: 

"It  is  foreign  to  the  purpose  of  the  act  to  permit  another  corporation,  under 
pretense  of  using  the  line  of  its  rival  for  purely  private  business,  to  use  It  to 
absorb  the  very  business  and  profit  to  which  it  was  intended  simply  to  permit 
it  to  contribute  upon  the  same  footing  as  an  individual. 

"Assuming  that  it  is  the  duty  of  the  defendant  company  to  render  the 
like  service  to  the  relator  as  to  an  individual,  it  is  plain  that  the  relator  here 
seeks  by  mandamus  to  compel  the  defendant  to  render  much  more  than  the 
like  service ;  it  seeks  an  inequality  of  advantage  under  pretense  of  equality. 
The  difference  is  not  merely  in  degree,  but  in  substance  and  result." 

In  that  case  one  telephone  company  sought  to  compel  another  tele- 
phone company  to  transmit  messages,  not  only  of  the  telephone  com- 
pany itself,  but  of  the  customers  of  that  company.  In  that  case  it  was 
further  said: 

"No  doubt  the  defendant  company  could  have  made  regulations  limiting 
the  relator  to  its  individual  business,  excluding  that  of  its  customers." 

Further  authority  is  found  in  People  ex  rel.  Postal  Tel.  Co.  v.  Hud- 
son R.  Tel.  Co.,  19  Abb.  N.  C.  466;  O.  S.  L.  &  U.  N.  R.  Co.  v.  Hwaco 
R.  &  Nav.  Co.  (C.  C.)  51  Fed.  611 ;   Central  Stock  Yards  Co.  v.  L.  & 
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N.  R.  R  Co.,  192  U.  S.  568,  24  Sup.  Ct.  339,  48  L.  Ed.  565 ;  Home  Tel. 
Co.  V.  Sarcoxie  Light  &  Tel.  Co.,  236  Mo.  114,  139  S.-W.  108,  36 
L.  R.  A.  (N.  S.)  124;  Pacific  Tel.  &  Tel.  Co.  v.  Anderson  (D.  C.)  196 
Fed.  699,  702;  Pub.  Sen  Corp.  v.  Am.  L.  Co.,  67  N.  J.  Eq.  122,  57 
Atl.  482;  Am.  L.  Co.  v.  Pub.  Ser.  Corp.  (D.  C.)  132  Fed.  794. 

[2]  But  it  is  said  that  the  relator  is  furnishing  a  similar  service  to 
other  corporations  under  like  circimistanccs,  and  therefore  cannot  dis- 
criminate against  Acker,  Merrall  &  Condit,  the  petitioner  before  the 
Public  Service  Commission.  The  first  case  called  to  the  attention  of 
the  court  is  the  case  of  the  United  Electric  Light  &  Power  Company, 
a  public  service  corporation.  But  it  was  shown  that  that  was  not  a 
rival  company,  but  a  company  whose  stock  was  owned  by  the  same 
company  that  owns  the  relator's  stock,  and  was  therefore  entirely  with- 
out the  rule  here  stated.  Furthermore,  one  company  furnishes  an 
alternating  current,  and  the  other  a  direct  current.  They  do  not  cut 
rates,  or  otherwise  compete,  and  all  their  profits  go  to  the  common  own- 
er of  the  stock  of  both  companies.  The  next  case  cited  is  Best  & 
Co.  This  company  resells  to  other  companies  electricity  which  it  pur- 
chases from  the  relator  company  at  the  regular  rates.  Best  &  Co. 
has  no  private  plant  of  its  own.  It  is  not,  as  is  the  case  with  Acker, 
Merrall  &  Condit,  underselling  the  relator,  and  is  not  in  competition 
with  the  relator,  because  all  of  the  electricity  sold  by  Best  &  Co.  is 
purchased  from  the  relator.  The  third  case  is  the  sale  to  one  Salmon. 
That  sale  is  under  what  is  known  as  the  conjunctional  rate  schedule. 
In  that  case  Salmon  has  tio  private  plant.  All  of  the  electricity  is  pur- 
chased from  the  relator,  and  is  furnished  to  the  owner  of  two  buildings 
by  Salmon,  who  is  the  owner  or  lessor  of  the  two  buildings,  within 
100  feet  of  each  other  and  capable  of  service  from  one  connection. 
It  is  a  class  of  service  offered  to  all  who  come  within  the  limits  of  the 
class,  and  is  in  no  way  in  competition  with  the  relator.  The  fourth 
case  is  the  Perceval  Case,  before  stated,  where  the  customer  made 
application,  and  not  the  owner  of  the  private  plant,  who  was  selling  his 
service,  and  when  the  owner  of  the  private  plant  was  held  not  to  be  a 
competitor. 

The  evidence  in  the  case  by  the  witness  Moses,  who  has  charge  of 
this  plant  for  Acker,  Merrall  &  Condit,  and  who  is  in  some  way  finan- 
cially interested  therein,  is  to  the  effect  that  there  is  no  other  case 
where  breakdown  service  is  furnished  to  the  owner  of  a  private  plant 
which  is  in  competition  with  a  public  service  corporation.  It  thus  ap- 
pears that,  in  refusing  to  Acker,  Merrall  &  Condit  this  breakdown  serv- 
ice, the  relator  was  guilty  of  no  discrimination,  inasmuch  as  similar 
service  was  not  given  to  any  other  customer  under  like  conditions.  In- 
asmuch as  Acker,  Merrall  &  Condit  was  a  competing  company,  the 
relator  cannot  be  compelled,  in  the  absence  of  an  express  statutory  re- 
quirement, to  furnish  to  them  this  breakdown  service  for  the  purpose 
of  sale  to  outside  customers. 

[3 J  I  have  not  referred  to  the  contention  of  the  relator  that,  because 
the  petitioner  is  selling  electricity  to  customers  other  than  its  tenants, 
it  is  an  electrical  corporation  and  subject  to  the  supervision  of  the 
Public  Service  Conmiission,  and,  having  failed  to  conform  to  the 
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requirements  of  that  law,  it  has  no  standing  in  court  to  ask  the  in- 
terposition of  the  commission.  But  this  question  it  is  unnecessary  to 
decide.  Whether  or  not  the  petitioner  is  an  electrical  corporation  com- 
ing within  the  supervision  of  the  Public  Service  Commission,  it  is 
perfectly  clear  that  the  statute  intended  to  make  a  distinction  between 
those  corporations  which  were  manufacturing  gas  or  electricity  for 
their  own  purposes,  or  the  purposes  of  their  tenants,  and  those  who 
went  further  and  assumed  to  sell  their  gas  or  electricity  to  outsiders. 
The  main  significance  of  that  distinction  would  seem  to  be  that,  while 
it  is  engaged  in  selling  electricity  to  outsiders  other  than  its  own 
tenants,  it  has  not  the  rights  of  the  public  to  demand  service  upon  pay- 
ment of  the  legal  rates,  but  it  has  only  the  rights  that  one  public  serv- 
ice corporation  has  as  against  anothier,  which  seems  to  be  settled  by 
the  authorities  cited,  and  does  not  include  the  right  to  demand  service 
of  a  competing  company  for  the  purpose  of  enabling  the  petitioner  to 
undersell  that  competing  company  and  take  away  its  customers. 

The  determination  should  therefore  be  reversed,  with  $50  costs  and 
disbursements  to  the  relator.    Settle  order  on  notice.    All  concur. 


(191  App.  DIv.  212) 

In  re  BRONX  PARKWAY  COMMISSION,  ♦ 

In  re  KRAFT*S  EX*RS. 

(Supreme  Conrt,  Appellate  DiTision,  Second  Department    March  12,  1920.) 

1.  Eminent  domain  ^=>134 — Value  not  based  on  uses  to  which  pbopebtt 

might  be  put  in  futubb. 

An  owner  Is  entitled  to  the  fair  market  value  of  his  property  for  all 
ayailable  uses,  but  an  inquiry  as  to  uses  to  which  it  could  be  applied,  hav- 
ing reference  to  existing  business  or  wants  of  the  community,  or  such  as 
may  be  reasonably  expected  in  the  near  future,  is  too  broad. 

2.  Eminent  domain  ^=s>134 — ^Valub  cannot  be  basbd  on  bpecuultzve  bchbmbs 

FOB  USE. 

The  estimation  of  the  fitness  of  the  property  condemned  for  building 
improvement  or  a  commercial  use  must  be  miade  real  by  a  market  value 
as  so  used  to  be  reasonably  expected  in  the  near  future,  not  by  specula- 
tive schemes  for  a  new  and  previously  untried  venture. 

8.  Eminent  domain  ^=»134 — Valxte  based  on  possible  use  fob  ice  plant 

HELD  speculative. 

Award  aUowing  damages  for  the  taking  of  property  in  excess  of  the 
actual  market  value  of  the  land,  based  on  testimony  by  witnesses  as  to 
its  value  for  an  artificial  ice  plant,  which  might  be  erected  thereon  be- 
cause of  its  water  rights,  held  erroneous,  as  based  on  speculative  esti- 
mates. 

Appeal  from  Special  Term,  Westchester  County. 

Application  by  the  Bronx  Parkway  Commission,  to  acquire  lands  of 
Frederick  W.  Kraft  and  others,  in  which  William  H.  Kraft  and  an- 
other, as  executors  of  the  last  will  and  testament  of  Frederick  W. 
Kraft,  deceased,  were  substituted  for  their  testator.  From  an  order 
confirming  the  report  of  the  commissioners  of  appraisal,  the  Commis- 
sion appeals  in  so  far  as  it  concerned  five  parcels  of  land.    Reversed, 

^S9For  other  cases  see  same  topic  ft  KBY>NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
♦Mctfon  tor  reargument  denied,  —  App.  Dit.  — ,  Igl  N,  Y.  Supp.  928. 
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in  SO  far  as  it  relates  to  one  parcel  and  remitted  for  a  new  appraisal, 
and  affirmed  as  to  the  other  parcels. 

See,  also,  191  App.  Div.  387,  181  N.  Y.  Supp.  657. 
Appeal  by  tbe  Bronx  Parkway  Commission  from  an  order  wbich  confirmedt 
with  an  opinion,  the  report  of  the  oommisBionerB  of  appraisal  in  condemna- 
tion proceedings  begun  in  March,  1916.  In  this  order  some  63  parcels  were 
involved.  This  ftppeal  and  the  argument  thereon  concerned  only  the  fol- 
lowing 5  awards: 

Amount.  Claimants. 

Sheet  10,  Parcel    1... $90,369    F.  B.  Kraft    Later  his  executors  substitated* 

"    10,        *"       6...       837    BmU  and  Albertina  WUdL 

••    10,        ••      11...    2,500    K.  B.  Wartman. 

**    10,        ^      12. ..       700    Susel  Dressner  and  C.  Zelikowitz. 

•*    13,        "      52. . .    8,800    Margaret  B.  Frechette. 

It  appeared  that  Mr.  Kraft  had  died  on  September  3,  1916^  pending  these 
proceedings.  A  notification  was  handed  down  December  19,  1919,  that  there 
must,  be  a  revivor,  190  App.  Div.  918, 179  N.  Y.  Supp.  912.  Later  his  personal 
representatives  have  been  substituted  nunc  pro  tunc  as  of  September  12,  1916, 
by  order  entered  herein,  upon  consent,  December  29,  1919. 

Arfued  before  JENKS,  P.  J.,  and  RICH,  PUTNAM,  BLACK- 
MAR,  and  JAYCOX,  JJ. 

Charles  H.  Peck  (Theodosius  Stevens,  of  New  York  City,  on  the 
brief),  for  appellant 

Joseph  S.  Wood,  of  Mt.  Vernon,  for  respondents  executors  of  Kraft 
estate. 

Charles  B.  McLaughlin,  of  New  York  City,  for  respondent  Fre- 
chette. 

Clarence  C.  Ferris,  of  New  York  City,  for  respondents  Wildi. 

PUTNAM,  J.  The  Kraft  award  appears  to  be  the  chief  subject  of 
this  appeal.  The  late  Frederick  W.  Kraft  owned  a  considerable  prop- 
ehy  for  a  tanning  factory  in  the  triangle  between  Midland  avenue  and 
the  Harlem  division  of  the  New  York  Central  Railroad  in  Bronxville. 
The  Bronx  river  runs  right  through  it  in  a  curve  from  beneath  a 
culvert  under  Midland  avenue  to  the  railroad  bridge.  This  land  is 
also  subject  to  an  easement  of  the  Bronx  Valley  sewer,  running  west- 
ward of  the  railroad.  This  condemnation  does  not  include  the  fac- 
tory lot,  or  the  factory  building.  The  factory  has  a  pipe  or  trough 
leading  from  the  Bronx  river  to  an  intake  well.  The  land  condemned 
is  a  three-sided  corner  between  Midland  avenue  and  the  railroad.  It 
contains  1.88  acres,  or  82,241  square  feet,  of  which  17,200  square  feet 
is  river  bed.  It  averages  about  15  feet  below  the  grade  of  Midland  ave- 
nue and  that  of  the  railroad.  Its  surface  is  from  4  to  6  feet  above  the 
ordinary  river  level,  but  is  subject  to  overflow  in  freshets.  • 

Respondents  make  a  claim  for  the  special  value  of  this  part  taken, 
and  a  further  grievance  for  the  damage  to  the  remaining  factory  site, 
not  taken,  in  that  it  is  cut  off  from  the  river,  whence  it  has  taken 
its  water  supply.  The  Kraft  estate  also  claims  that  this  land,  especially 
on  the  sides,  has  many  potential  factory  sites.  The  record,  however, 
is  mainly  taken  up  with  water  rights,  not  only  those  appurtenant  to 
the  owner's  tanning  factory,  but  the  opportunity  to  put  up  an  ice  plant, 
or  a  refrigerator  plant,  to  produce  artificial  ice  for  the  supply  of  the 
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people  of  Mt  Vernon  by  the  ammonia  or  like  process,  where  fresh  water 
is  used.    The  learned  court  at  Special  Term  remarked  in  his  opinion: 

"It  may  be  that  some  of  the  testimony,  for  Instance,  with  respect  to  the 
Talne  of  the  water  in  connection  with  parcel  No.  1,  sheet  10,  was  incompetent 
and  immaterial;  but  nevertheless  I  think  there  is  sufficient  relevant  and 
competent  testimony  to  Justify  the  award  for  that  parcel,  as  well  as  the  other 
parcels  that  are  now  objected  to." 

This  brings  us  to  a  wide  divergence  in  damage  estimates.  Ex- 
Mayor  Fiske,  of  Mt.  Vernon,  called  by  the  petitioner,  estimated  the 
market  value  of  this  parcel  at  $14,04o.20.  Dudley  F.  Valentine,  a 
Yonkcrs  real  estate  dealer,  estimated  the  market  value  of  the  entire 
Kraft  factory  property  at  $58,623.29,  which,  after  taking  parcel  No. 
1,  left  a  value  of  $43,160.90,  making  as  resulting  damage  $15,462.39. 

The  claimants'  witnesses,  taking  as  a  basis  the  Bronx  river  waters 
and  assuming  that  parcel  1  is  adapted  for  an  ice  plant,  have  built  up 
by  conjectures  (that  look  very  speculative^  a  damage  about  15  times 
what  petitioners'  witnesses  had  stated.  Thus  William  H.  Cromwell, 
of  Mt  Vernon,  valued  the  entire  Kraft  property  at  $362,715,  that  the 
part  not  taken  was  worth  $127,453,  leaving  as  damage  of  $235,262.  In 
a  similar  calculation,  Frank  G.  Swartwout,  of  Scarsdale,  estimated 
this  damage  at  $231,501.95.  These  imposing  figures  were  reached 
by  considerable  exercise  of  imagination.  First,  so-called  experts  pro- 
claimed how  well  suited  this  place  would  be  for  an  ice  plant,  and 
how  the  present  defects  of  grade  might  be  obviated,  or  even  the  pres- 
ent low  lands  might  be  taken  advantage  of,  so  as  to  allow  cars  to  come 
down  along  gravity  sidings  from  the  railroad.  Then  were  set  forth 
designs  for  a  complex  structure,  with  a  money-making  capacity  which 
assumed  a  ready  market  for  this  ice  production.  Other  industrial  pur- 
poses were  hinted  at,  but  the  matter  of  ice  production  and  the  value 
of  Bronx  river  water  were  cliiefly  stressed.  In  this  manner  experts 
figured  out  a  loss  of  profits  by  this  taking  of  a  site  for  a  hypothetical 
ice  plant,  and  the  profits  so  capitalized  took  the  place  of  the  standard 
of  market  values.  Claimants'  actual  Use  of  the  river  water  is  by  a 
pipe  or  trough  kading  water  to  a  holding  tank  in  the  tannery.  In  this 
connection,  coimsel  for  the  commission  on  August  14,  1916,  stated  on 
the  record: 

«*I  *  «  *  am  prepared  at  this  time  to  stipulate  that,  so  far  as  the 
actual  use  of  the  water  in  the  factory  property  is  concerned,  the  Bronx  ParK- 
way  [Commission]  is  willing  to  consent  that,  in  lieu  of  any  damages  which 
might,  or  might  not,  result  from  the  taking  of  the  Bronx  river  in  this  pro- 
ceeding, the  pipes  or  means  of  securing  water  from  the  Bronx  river  may  be  al- 
lowed a  permanent  easement  so  long  as  the  factory  is  required  for  its  present 
uses,  or  if  the  same  amount  of  water  is  required  for  other  uses,  and' no  pollu- 
tion, results.*' 

We  cannot  sustain  this  award  on  any  suggested  basis  upon  the  other 
testimony.  The  amount,  $90,369,  could  not  come  from  market  value 
alone.  It  rests  on  some  basis  of  water  rights.  A  witness  who  lives  in 
the  Bronx  testified  that  an  ice  plant  of  SO  tons'  daily  capacity  required 
288,000  gallons  of  water  to  cool  the  condensers ;  that  such  daily  sup- 
ply from  the  Bronx  river  enhanced  the  value  of  the  property  west  of 
the  Bronx  river  (that  is,  between  the  river  and  the  railroad)  to  the 
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extent  of  $122,000.  Yet  this  witness  never  located  an  ice  |rfant  od  a 
stream  as  small  as  the  Bronx.  He,  however,  admitted  that  there  were 
several  sites  in  this  region  equally  suitaMe  for  an  ice  plant. 

Another  expert,  from  the  New  York  Edison  Company,  had  exaxD- 
ined  diflFerent  water  sites  with  a  view  of  selling,  as  a  substitute,  elec- 
tricity as  power.  He  gave  his  opinion  that  parcel  1  was  adapted  for 
an  ice  plant,  or  a  refrigerating  plant,  principally  because  of  the  Bronx 
river  flowing  through  the  property.  He  computed  that,  for  either  a 
50-ton  ice  plant  or  a  100-ton  refrigerator  plant,  93,120,000  gallons  of 
water  would  be  required  for  a  year. 

The  witness  Swartwout,  from  Scarsdale,  pronounced  this  Kraft 
property  adapted  to  manufacturing  and  business  purposes,  and  gave 
as  illustrations  an  ice  plant,  a  rubber  plant,  or  a  gelatine  factory,  and 
other  industries  where  large  quantities  of  fresh  water  arc  used  for 
manufacturing  purposes.  He  referred  to  its  nearness  to  the  railroad, 
and  figured  claimant's  damage  at  $231,501.95.  This  was  an  estimate 
of  $1.33  per  square  foot  for  all  land  subject  to  the  sewer  easement, 
and  $1.83  per  foot  for  all  the  river  bed.  He  admitted  that  he  had  not 
calculated  the  difference  between  the  value  of  the  factory  lot  with 
the  water  privileges  and  without.  He  had  never  s<rfd  in  the  Bronx 
Valley  one  parcel  used  for  manufacturing  purposes. 

The  testimony  then  turned  on  the  prospects  of  factory  water-supply 
from  driven  wells.  The  witness  Brown,  who  had  driven  wells  between 
the  Kensico  dam  and  Midland  avenue  in  Bronxville,  had  found  wells  at 
North  White  Plains,  Valhalla,  White  Plains,  and  Lawrence  Park. 
Having  examined  this  Kraft  parcel,  he  testified  that  he  found  no  pos- 
itive indications  that  would  lead  to  the  conclusion  that  water  could 
be  obtained  there  by  boring  deep  wells.  He  gave  a  geological  opinion 
that  a  barrier  of  rock  just  above  this  parcel  crossed  the  valley,  which 
cut  off  all  descending  percolating  water,  except  as  the  river  passes 
through  the  cleft  in  the  rock ;  hence  that  the  subterranean  water  sup- 
ply would  be  small.  The  yield  from  this  limited  watershed  of  250  or 
300  acres  was  his  basis.  He  gave  his  judgment  that  there  was  nothing 
to  lead  to  the  belief  "that  you  would  get  water  by  drilling  in  that  kind 
of  rock."  This  conclusion  was  somewhat  impaired  by  the  fact  that 
the  witness  had  never  bored  a  well  for  water  near  this  place,  and 
had  not  studied  the  geology  of  the  Bronx  Valley.  He  had  made  no 
borings  in  this  ledge,  and  was  not  acquainted  with  the  profiles,  cross- 
cuts, and  engineering  work  for  the  Bronx  Valley  seSver. 

Further,  testimony  came  from  the  witnesses  Lupprian  and  Walter, 
giving  structural  details  for  such  a  supposed  ice  plant,  in  view  of  tlie 
site  and  condition  of  this  land. 

Against  this  is  the  petitioner's  testimony.  Horace  J.  Campbell,  who 
had  located  many  factories  and  operated  many  ice  and  refrigerating 
plants,  explained  the  latest  developments  in  ice  manufacture;  the 
use  of  oil,  steam,  and  water  power ;  the  raw  water  system ;  the  make- 
up from  the  cores  of  raw  water  ice ;  and  the  use  of  cooling  towers.  This 
testimony  is  claimed  to  show  from  these  later  methods  how  specula- 
tive and  precarious  must  be  any  opinion  of  the  prospects  and  value 
of  any  given  location  for  ice  production.    He  figured  the  total  capital 
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investment  required  for  a  50-ton  ice  plant,  exclusive  of  the  land,  as 
$131,841. 

The  question  of  water  supply  from  driven  wells  bore  on  the  future 
requirements  of  the  Kraft  tannery  factory.  The  offer  of  a  permanent 
easement  for  this  water  supply,  already  cited,  seems  to  cover  this  point ; 
but  the  petitioner  proved  by  John  A.  Drew  and  by  William  M.  Quim- 
by  that  wells  in  that  place  would  be  successful,  and  between  the  brook 
and  the  tannery.  In  Matter  of  Furman  Street,  17  Wend.  649,  670, 
Bronson,  J.,  said : 

**In  a  case  Uke  this,  the  proper  mode  of  adjusting  the  question  of  damages 
is  to  Inquire:  What  is  the  present  value  of  the  land,  and  what  will  it  be 
^orth  when  the  contemplated  work  is  completed?' 

[1]  An  inquiry  ss  to  all  purposes  to  which  the  condemned  prop- 
•erty  could  be  applied,  having  reference  to  the  existing  business  or 
wants  of  the  commimity,  or  such  as  may  be  reasonably  expected  in 
the  immediate  future  (Boom  Co.  v.  Patterson,  98  U.  S.  403,  25  L. 
Ed.  206)  has  been  since  recognized  as  too  broad  a  rule.  The  owner 
should  have  the  "fair  market  value  for  all  available  uses  and  pur- 
poses." United  States  v.  Chandler-Dunbar  Co.,  229  U.  S.  81,  33  Sup. 
Ct.  667.  57  L.  Ed.  1063;  McGovern  v.  New  York,  229  U.  S.  363,  33 
Sup.  Ct.  876,  57  L.  Ed.  1228,  46  L.  R.  A.  (N.  S.)  391 ;  Matter  of 
Simmons,  130  App.  Div.  350,  114  N%  Y.  Supp.  571,  affirmed  195  N. 
Y.  573,  88  N.  E.  1132;  City  of  Syracuse  v.  Stacey,  169  N.  Y.  231,  62 
N.  E.  354;  2  Nichols  on  Eminent  Domain  (2d  Ed.)  p.  1171. 

[2]  The  estimation  of  the  fitness  of  such  vacant  land  for  building 
improvement,  or  for  a  commercial  use,  must  be  made  real  by  a  market 
value  so  used,  to  be  reasonably  expected  in  the  near  future,  not  spec- 
ulative schemes  of  some  one  who  proposes  a  new  and  previously  un- 
tried venture.  Chicago,  Burlington  &  Quincy  R.  R.  Co.  v.  City  of 
Chicago,  166  U.  S.  250,  17  Sup.  Ct.  581,  41  L.  Ed.  979;  C,  B.  &  Q. 
R.  R.  Co.  V.  Reisch,  247  111.  355,  93  N.  E.  383;  In  re  Board  of  Wa- 
ter Supply,  189  App.  Div.  20,  177  N.  Y.  Supp.  853 ;  Orleans  County 
Quarry  Co.  v.  State,  172  App.  Div,  863,  159  N.  Y.  Supp.  30;  New 
York  V.  Sage,  239  U.  S.  57,  36  Sup.  Ct.  25,  60  L.  Ed.  143. 

[3]  Because  the  testimony  for  tiae  estate  of  Frederick  Kraft  has  not 
been  thus  limited  to  market  values,  the  appraisal  cannot  stand.  Such 
speculative  estimates  are  reflected  in  the  award  at  the  rate  of  $1.09 
per  square  foot,  in  comparison  with  the  awards  for  the  other  parcels. 
I  advise  that  the  award  to  the  executors  of  Frederick  W.  Kraft  be 
reversed,  as  based  on  an  erroneous  theory  of  damage,  derived  from 
conjectural  estimates  and  opinions  concerning  the  adaptability  of  the 
property  for  a  supposed  ice  or  refrigerating  plant,  and  therefore  that 
our  decision  be :  , 

Order  of  Special  Term,  entered  November  6,  1918,  confirming  re- 
port of  commissioners  of  appraisal  dated  August  26,  1918,  so  far  as 
relates  to  parcel  1,  sheet  10,  reversed,  and  such  appraisal  remitted  to 
.a  new  commission,  without  costs.    So  far  as  relates  to  parcels  6,  11, 
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and  12,  of  sheet  10,  and  parcel  52,  of  sheet  13,  the  order  is  affirmed; 
with  $10  costs  and  disbursements  to  each  attorney  who  appeared  and 
filed  a  brief  on  this  appeal    All  concur. 


(110  Misc.  Bep.  272) 
BBSAKY  FIRBPROOFING  &  GYPSUM  CO.  ▼.  BMPIRB  GYPSUM  CO. 

(Supreme  Court,  Special  Term,  New  York  County.    February,  1920.) 
L  Injunction  ^=959(1) — Breach  or  contract  to  give  buyer  priority  kay 

BB  enjoined,   where  NO  ADEQUATE  REMEDY  AT  LAW. 

Wbere  defendant,  a  manufacturer  of  stucco  calcined  plaster  and  other 
products,  made  a  term  contract  to  sell  its  products  to  plaintiff,  a  manufac- 
turer of  fireproof  building  bloclss,  partially  exclusive  to  territory  in  which 
I^aintifif's  products  were  sold,  and  to  give  plaintiff  priority  in  timer  of 
,  ■  deliveries,  whereupon  plaintiff  leased  land  from  defendant  near  its  fac- 
tory and  erected  a  factory  thereon,  defendants  further  violations  of  con- 
tract as  to  deliveries,  in  absence  of  adequate  remedy  at  law,  may  be  en- 
Joined. 

2,  Injunction  ^=»197 — Breach  of  contract  as  to  friority  of  deuvebus  en- 
joined, WITH  JUDGMENT  I^R  DAMAGES  PROVED. 

Where  defendant,  a  manufacturer  of  stucco  calcined  plaster,  broke  its 
contract  for  sale  of  its  products  to  plaintiff,  a  manufacturer  of  fireproof 
building  blocks,  by  falling  to  give  plaintiff  an  agreed  priority  in  time  of 
delivery,  to  plaintiff's  great  damage,  though  the  greater  part  of  such  dam- 
ages were  not  susceptible  of  proof,  further  breaches  of  the  contract  may 
be  enjoiued,  and  judgment  given  for  such  inadequate  damages  as  plain- 
tiff could  prove. 

Action  for  an  injunction  by  the  Ebsary  Fireproofing  &  Gypsum 
Company  against  the  Empire  (gypsum  Company.  Judgment  for  plain- 
tiff. 

Edo  E.  Mercelis,  of  New  York  City  (Franklin  Nevius,  of  New  York 
City,  of  counsel),  for  plaintiff. 

Werner  &  Harris,  of  Rochester  (Abraham  Benedict,  of  New  York 
City,  of  counsel),  for  defendant 

DAVIS,  J.  This  action  is  brought  for  an  injunction  restraining  de- 
fendant from  delivering  its  product  to  others  until  it  fulfills  its  con- 
tract to  deliver  those  products  to  the  plaintiff  pursuant  to  the  terms 
of  its  contract  with  plaintiff.  The  prayer  for  relief  includes  a  demand 
for  certain  money  damages.  The  original  contract  between  the  parties, 
which  was  dated  May  1,  1911,  was  modified  by  a  subsequent  contract, 
in  writing,  containing  the  following  provision: 

*Thls  modification  of  the  contract  of  May  1, 1911,  is  made  by  the  said  party 
of  the  first  part  [the  defendant]  upon  the  express  conditions  and  understand- 
ing that  the  party  of  the  second  part  [the  plaintiff]  shall  purchase  from  the 
party  of  the  first  part,  during  the  period  of  the  said  contract,  all  stucco  cal- 
cined plaster  and  retarded  plaster  required  by  it  for  use  within  the  United 
States  east  of  the  western  line  of  Pennsylvania  and  north  of  and  including 
Richmond  and  Norfolk,  the  party  of  the  first  part  [the  defendant]  agreeing  to 
give  priority  in  respect  of  time  of  delivery  to  orders  of  the  party  of  the  second 
part" 

^s»For  other  cases  see  name  topic  A  KBT-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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[  1  ]  The  plaintiff  claims  that  the  defendant's  agreement  to  eive  it  pA- 
ority  in  delivery  of  material  is  a  negative  covenant  on  defendant's  part 
not  to  deliver  its  product  to  others  until  the  requirements  of  the  plain- 
tiff as  to  deliveries  have  been  met  according  to  tiieir  contract  And  the 
plaintiff  asks  for  a  decree  permanently  restraining  defendant  from  de* 
liyering  or  shipping  its  product  to  any  of  its  customers  until  it  shall 
have  supplied  the  requirements  of  the  plaintiff  imder  its  contract  with 
defendant.  There  are  other  demands  which  will  be  referred  to  here- 
after. I  think  the  language  of  the  contract  is  in  effect  a  negative  cove- 
nant. It  is  an  agreement  on  the  part  of  defendant  not  to  deliver  its 
product  to  others  until  it  has  met  the  requirements  of  the  plaintiff. 
And  if  the  defendant  has  violated  this  covenant,  its  future  violation 
can  be  prevented  by  injunction^  if  there  appears  to  be  no  adequate 
remedy  at  law.  St.  Regis  Paper  Co.  v*  Santa  Clara  I<umber  Co.,  173 
N.  Y.  149,  65  N.  E,  967. 

The  plaintiff  manufactures  fireproof  buildii^  block  out  of  stucco 
calcined  plaster.  It  also  uses  these  blocks  in  the  construction  of  parts 
of  buildings.  It  uses  for  the  setting  of  these  blocks  a  plaster  manu- 
factured by  defendant,  known  as  "retarded  plaster."  The  plaintiff's 
plant  is  located  at  Garbutt,  N.  Y.,  on  land  owned  by  the  defendant. 
The  defendant's  plant  is  also  at  Garbutt,  where  it  manufactures  stuccp 
calcined  plaster.  On  May  1,  1911,  it  entered  into  a  written  agreement 
and  lease,  to  restrain  the  breach  of  which  this  action  is  brought.  At 
that  time  the  defendant  had  a  fully  equipped  plant  in  operation  at  Gar- 
butt, manufacturing  and  selling  gypsum  and  its  products  and  by-prod- 
ucts. The  plaintiff  had  not  yet  erected  its  plant  at  that  time.  It  did 
so  later,  after  the  execution  of  the  contract  Both  parties  deemed  it 
economically  advantageous  that  plaintiff's  plant  should  be  in  such  close 
proximity  to  defendant's  plant  as  to  allow  the  defendant's  product  used 
by  the  plaintiff  to  be  delivered  into  plaintiff's  works  by  a  conveyor. 
This  fact  appears  in  the  following  preamble  in  the  contract: 

"Whereas,  both-  of  the  parties  hereto  deem  It  advantageous  that  the  pnxl- 
uct  of  the  party  of  the  second  part  [the  plaintiff]  should  be  manufactured  in 
close  proximity  to  the  manufacturing  plant  of  the  said  party  of  the  first  part 
[the  defendant]  in  order  that  transportation  and  other  economies  may  be  se- 
cured materially  advantageous  to  them." 

The  contract  having  been  executed,  the  plaintiff  began  the  building 
of  its  plant  and  expended  nearly  $30,000  for  that  purpose.  The  plain- 
tiff's buildings  were  built  on  land  leased  to  it  by  defendant  and  were 
linked  to  defendant's  factory  by  a  screw  conveyor,  through  which  the 
material  furnished  by  defendant  and  used  by  plaintiff  was  conveyed 
to  certain  bins  in  plaintiff's  factory,  where  it  was  used  as  needed  for 
making  gypsum  block.  The  two  plants  were  so  near  each  other,  and 
so  connected  and  served  by  the  same  railroad  sidings,  that  from  the 
photograph  in  evidence  they  appear  like  a  single  plant.  Plaintiff's  Ex- 
hibit B. 

Recurring  to  the  contract  of  May  1,  1911,  the  defendant  agreed  to 
sell  and  deUver  to  the  plaintiff  during  the  term  of  the  agreement  (10 
years,  with  privilege  to  the  plaintiff  to  extend  it  for  5  additional  years) 
15  net  tons  of  stucco  calcined  plaster  daily,  except  Sundays  and  holi- 
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days,  at  the  rate  of  $2.85  per  net  ton  delivered  in  the  bins  of  plaintiff. 
It  was  also  agreed  that  plaintiff  should  have  the  option  of  calling  for 
35  additional  net  tons  daily  at  the  same  rate,  with  the  further  option 
to  purchase  5,000  additional  tons  yearly  at  $3  per  net  ton;  "the  in- 
tention being  that  the  party  of  the  second  part  [the  plaintiff  here]  shall 
purchase  all  plaster  required  by  it  at  Garbutt  to  the  extent  above 
•specified  from  the  party  of  the  first  part."  There  is  also  a  provision  that 
plaintiff  will  purchase  from  defendant  all  neat  cement  wall  plaster  re- 
quired by  it  at  $3.50  per  net  ton  for  2  years  from  June  1,  1911,  and 
thereafter  during  the  term  of  the  contract  at  the  market  price  not  ex- 
ceeding $4.50  per  net  ton.  Then  follow  provisions  leasing  the  premises 
to  plaintiff  upon  which  it  agreed  tp  erect,  and  did  erect,  its  factory,  tlie 
steam  power  to  run  which  was  to  be  supplied  from  the  plant  of  defend- 
ant. If  the  plaintiff  exercised  its  option  to  extend  the  term  of  the  con- 
tract for  the  5  years  beyond  the  10  years  period,  it  was  to  pay  not  less 
than  $3.10  and  not  more  than  $3.25  per  net  ton.  To  perfect  the  arrange- 
ment the  defendant  executed  a  lease  of  the  premises  afterward  occu- 
pied by  plaintiff  to  the  plaintiff  for  a  term  of  10  years,  with  the  privi- 
lege of  extending  the  term  for  an  additional  5  years. 

The  contract  of  May  1,  1911,  was  modified  by  an  agreement  in  writ- 
ing on  the  6th  of  December,  1915.  The  modification  related  to  amounts 
and  prices  of  the  material  to  be  supplied  by  defendant  after  January 
1,  1916.  Thus  for  quantities  of  calcined  plaster  less  than  25  tons  daily 
plaintiff  was  to  pay  at  the  rate  specified  in  the  unmodified  contract  of 
May  1,  1911  ($2.85  per  net  ton);  for  25  tons  daily,  $2.60  per  net 
ton,  for  all  stucco  in  excess  of  25  tons  daily,  $2.15  per  net  ton ;  and  for 
retarded  plaster  not  more  than  $3.75  per  net  ton  for  quantities  less 
than  ninety  bags.  After  the  execution  of  the  modifying  contract  of 
December  6,  1915,  plaintiff  made  important  additions  to  its  plant,  cost- 
ing about  $15,000,  and  it  is  claimed  that  the  plant  as  it  now  stands^ 
could  not  be  constructed  for  less  than  $86,000,  and  this  contention 
appears  to  me  to  have  strong  support  in  the  evidence.  On  May  16, 
1918,  defendant  notified  the  plaintiff  that  after  May  31,  1918,  it  would 
not  furnish  calcined  plaster  according  to  the  contracts  of  May  1,  1911, 
and  December  6, 1915,  at  the  prices  agreed  upon  therein.  This  action  on: 
the  part  of  the  defendant  led  to  a  suit  by  plaintiff  for  an  injunction.  A 
temporary  order  was  granted,  restraining  defendant  from  making  de- 
liveries of  its  product  to  any  of  its  customers  until  it  had  carried  out 
the  terms  of  its  contract  with  plaintiff. 

Before  the  hearing  of  a  motion  to  continue  the  temporary  injunction 
the  plaintiff  withdrew  the  suit;  the  parties  executing  the  following 
memorandum  on  June  11,  1918;  First.  Ebsary  will  pay  $2.85  for  stuc- 
co from  June  1,  1918,  until  such  time  as  it  shall  notify  Empire  of  its 
election  to  return  to  the  price  named  in  the  contracts  now  in  force. 
Second.  Payment  of  the  increased  price  shall  effect  no  modification  of 
such  contracts,  which  shall  continue  to  be  the  measure  of  the  obligation 
of  the  parties,  except  that  Ebsary  shall  be  obligated  to  pay  the  price 
named  above  for  such  deliveries  as  shall  be  made  prior  to  its  election 
to  return  to  the  contract  prices.  Third.  Empire  claims  to  payments  in 
excess  of  contract  price  for  materials  delivered  prior  to  Jime  1,  1918,. 
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to  be  waived.  Notwithstanding  the  contract  of  May  1,  1911,  and  its 
modification  of  December  6,  1915,  and  the  memorandum  of  June  lU 
1918,  the  defendant  on  September  20,  1918,  notified  plaintiflf  that  after 
October  1,  1918,  it  would  deliver  no  material  to  plaintiff  unless  plaintiff 
would  pay  therefor  $4  per  ton  for  stucco  calcined  plaster  and  $5  per 
ton  for  retarded  plaster.  This  action  was  begun  November  16,  1918. 
From  October  1, 1916,  to  said  November  16,  1918,  the  defendant  failed 
to  make  deliveries  under  the  contract  with  the  plamtiff ;  and  this  action 
is  brought  for  an  injunction  as  stated  above,  and  for  such  certain, 
but  inadequate,  damages  as  can  be  proved. 

[2]  It  is  clear  upon  the  evidence  that  the  defendant  committed  a 
breach  of  its  contract  with  the  plaintiff,  and  has  shown  no  defense  or 
sufficient  excuse  for  it.  It  is  also  quite  evident  that  this  breach  has 
caused  the  plaintiff  very  great  damage,  the  greater  part  of  which  it 
will  be  impossible  to  estimate  or  prove.  Relying  upon  the  promises  of 
the  defendant,  the  plaintiff  erected  an  expensive  plant  in  close  associa- 
tion with  that  of  the  defendant.  In  effect,  the  two  plants  were  run  to- 
gether as  one  system.  The  situation  of  the  plants  was  at  a  great  dis- 
tance from  any  other  source  of  supply  of  material  furnished  to  plain- 
tiff by  defendant.  The  plaintiff  was  unable  to  get  material  from  other 
sources  in  quantities  such  as  furtiished  by  defendant.  The  amounts 
which  it  did  obtain  were  insufficient  to  keep  its  plant  busy,  and  it  is 
now  confronted  with  establishing  its  expensive  plant  in  another  locality, 
or  remodeling  it  in  a  way  to  enable  it  to  carry  on  its  business  independ- 
ent of  the  defendant's  plant  and  get  its  raw  material  from  a  distance 
at  a  greatly  increased  cost,  unless  the  defendant  is  enjoined  from  vio- 
lating its  negative  covenant  not  to  sell  its  product  to  others  until  it  ful- 
fills its  contract  obligation  to  the  plaintiff. 


PIERSON  &  00.  V.  MITSUI  &  CO.,  limited. 
(Supreme  Court,  Trial  Term,  New  York  County.     April  2,  1920.) 

1.  Sales  «=»195 — Contbact  to  deuvxb  steel  plaixs  not  impossible  or  ex- 

ecution. 

Where  plaintiff  contracted  to  seU  steel  plates  f.  o.  b.  Pittsburgh,  to  be 
thereafter  rolled,  with  knowledge  that  defendant  intended  to  export  the 
plates  to  Japan,  and  a  statute  was  enacted  by  the  United  States  making 
export  of  such  articles  to  Japan  Invalid,  defendant  could  not  avoid  the 
contract  on  the  ground  that  It  was  Impossible  of  performance. 

2.  Sales  <©=»185 — ^Vendee,  expressing  intent  not  to  accept,  cannot  com- 

plain OF  failtjbe  to  tender. 

Vendee,  having  expressed  an  Intentldh  not  to  take  goods  to  be  fur- 
nished, cannot  complain  of  the  seller's  failure  to  tender  the  goods. 
8.  Tbial  ^S9l40(2) — ^Verdict  mat  be  dibected  on  uncontradicted  testimont 
OF  interested  .  witness. 

A  verdict  may  be  directed  by  the  court  on  uncontradicted  testimony 
of  an  Interested  witness. 

Action  by  Pierson  &  Co.  against  Mitsui  &  Co.;  Limited.  On  mo- 
tion by  defendant  to  set  aside  verdict,  directed  by  the  court  in  favor  of 
plaintiff,  and  for  a  new  trial.    Motion  denied. 

^S9F0r  other  cases  see  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digeuts  A  Indeies 
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O.  A.  Hack  and  R.  B.  Knowles,  both  of  New  York  City,  for  the  mo- 
tion. 
R,  L.  Redfield,  of  New  York  City,  opposed, 

SEARS,  J.  [1  ]  The  contracts  upon  which  this  action  is  based  were 
for  the  sale  by  the  plaintiff  to  the  defendant,  f .  o.  b.  Pittsburgh,  of 
steel  plates  thereafter  to  be  rolled.  The  defendant  intended  to  ex- 
port the  plates  to  Japan,  and  this  intention  was  known  to  the  plaintiff. 
After  the  first  contract  was  entered  into,  and  before  the  second  contract 
was  agreed  upon,  a  statute  of  the  United  States  was  enacted,  under  the 
provisions  of  which  an  executive  order  was  issued,  after  the  date  of 
both  contracts,  making  the  export  of  such  articles  to  Japan  invalid,  ex- 
cept under  license  from  the  Export  and  Administrative  Board  estab- 
lished by  the  executive  order.  The  defendant  endeavored  to  obtain 
such  a  license,  but  was  unable  to  secure  one,  except  a  license  which 
was  entirely  ineffective  because  of  the  dates  of  performance  specified 
in  the  contract.  The  statute  and  the  embargo  declared  thereunder  did 
not  prevent  the  plaintiff  from  delivering,  or  the  defendant  from  re- 
ceiving, the  plates  at  Pittsburgh.  •  It  was  the  export  of  the  plates  which 
was  prevented,  unless  a  license  could  be  obtained.  In  other  words,  the 
defendant  was  prevented  from  devoting  the  goods  to  the  purpose  for 
which  they  were  intended ;  but  this  is  far  from  rendering  the  contract 
incapable  of  performance  within  the  rule  laid  down  in  the  authorities : 

**It  is  a  weU  settled  rule  of  law  that  a  party  must  fulfill  bis  contractual 
obligations.  Fraud  or  mutual  mistake,  or  the  fraud  of  one  party  and  the  mis^ 
take  of  the  other,  or  an  inadyertence  Induced  by  the  one  party  and  not  negli^ 
gence  on  the  part  of  the  other,  may  relieve  from  an  expressed  agreement, 
and  an  act  of  God  or  the  law,  or  the  interfering  or  preventive  act  of  the  other 
party,  may  free  one  from  the  performance  of  It ;  but,  if  what  Is  agreed  to  be 
done  is  possible  and  lawful,  the  obligation  of  performance  must  be  met 
Difficulty  or  improbability  of  accomplishing  the  stipulated  undertaking  will  not 
avail  the  obligor.  It  must  be  shown  that  the  thing  cannot  by  any  means  be 
effected.  Notliing  short  of  this  will  excuse  nonperformance.  The  courts  will 
not  consider  the  hardship  or  the  expense  or  the  loss  to  the  one  party,  or  the 
meagerness  or  the  uselessness  of  the  result  to  the  other.  They  will  neither 
make  nor  modify  contracts,  nor  dispense  with  their  performance.  When  a 
party  by  his  own  contract  creates  a  duty  or  charge  upon  himself,  he  is  bound 
to  a  possible  performance  of  it,  because  he  promised  it,  and  did  not  shield 
himself  by  proper  conditions  or  qualifications."  Caraeron-Hawu  Realty  Co. 
V.  City  of  Albany,  207  N.  Y.  377,  101  N.  B.  162,  49  L.  R.  A.  (N.  S.)  922. 

[2]  The  statements  of  the  defendant  in  the  long  correspondence  be- 
tween the  parties  justified  the  plaintiff  in  not  having  the  plates  rolled. 
The  defendant,  having  expressed  an  intention  not  to  take  the  goods, 
cannot  complain  of  plaintiff's  failure  to  tender  the  goods.  At  all  times 
plaintiff  expressed  its  readiness  and  willingness  to  proceed  with  the 
rolling  of  the  pjates,  if  the  defendant  would  change  its  position  that 
it  would  receive  and  accept  the  same  only  on  condition  that  it  obtained 
a  license.  There  was  no  breach  of  the  contract  on  plaintiffs  part. 
The  clause  in  relation  to  tests  was  clearly  waived. 

[8]  Although  Mr.  Commoss  was  an  interested  witness,  his  testi- 
mony was  uncontradicted,  free  from  suspicion,  and  entirely  probable. 
His  testimony  related  solely  to  the  question  of  damages,  upon  which 
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defendant  introduced  no  evidence.    The  direction  of  a  verdict  may  be 
founded  on  such  undisputed  evidence.    Hull  v.  Littauer,  162  N.  Y. 
573,  57  N.  E.  102. 
The  defendant's  motion  is.  therefore  denied. 


(Ill  Misc.  Bep.  292) 

AUSTIN  V.  ROCHESTER  FOIiDING  BOX  00. 

(Supreme  Conrt,  Special  Term,  Monroe  County.    March  24,  1^20.) 

(ayXiabuB  l^  the  Court.) 
BiGHWATB  ^s9lS4(l,2) — ^Pleadiitg  ^=>364(1) — AxxEaATioN  THAT  DRIVES  or 

AUTOMOBILE  FOB  AKOTHSB  WAS  NOT  AUTHORIZED  BT  LAW  TO  DO  60  WILL  NOT 
BE  BTBJCKSN  OUT  AS  IMMATERIAL. 

Allegations  In  a  complaint  for  damages  for  personal  Injuries  due  to 
negligence,  to  the  effect  that  the  person  <H)eratlng  an  automobile  for  an- 
other *Vas  not  authorized  by  law  to  operate  the  same,"  will  not  be  stricken 
out  on  motion  at  Special  Term  as  immaterial,  as  the  operation  of  an  au- 
tomobile for  another  by  an  unjicensed  chauffeur,  where  a  licensed  chauf- 
feur is  required  by  statute,  is  prima  facie  evidence  of  negligence,  and  is 
to  be  considered  by  the  Jury  in  connection  with  other  facts  tn  the  case 
in  determining  the  question  of  liability. 

Action  by  George  Austin  against  the  Rochester  Folding  Box  Com- 
pany. Motion  by  defendant  to  strike  allegations  from  the  complaint 
denied. 

Webster,  Meade  &  Straus,  of  Rochester  (Joseph  R.  Webster,  of 
Rochester,  of  counsel),  for  the  motion. 

Forsyth  &  Fors)rth,  of  Rochester  (George  D.  Forsyth,  of  Rochester, 
of  counsel),  opposed. 

RODENBECK,  J.  The  allegation  in  the  complaint  that  the  defend- 
ant objects  ^o  is  the  statement  that  the  person  who  was  employed  by 
the  defendant  to  operate  the  automobile  in  question  "was  not  author- 
ized by  law  to  operate  the  same."  This  language,  it  is  claimed,  refers 
to  the  fact  that  the  person  operating  the  automobile  was  not  a  licensed 
chauffeur,  and  that  his  failure  to  have  a  chauffeur's  license  is  not  evi- 
dence of  negligence,  and  is  therefore  an  immaterial  allegation  in  the 
complaint.  Hatch  v.  Terry,  153  App.  Div.  230,  137  N.  Y.  Supp.  10§2. 
The  statute  requiring  chauffeurs  to  be  licensed  was  designed  to  pr^ 
tect  the  public  against  incompetent  operators  of  cars,  and  the  employ- 
ment of  an  unlicensed  chauffeur  has  therefore  a  bearing  upon  the 
exercise  of  the  care  which  the  defendant  owed  toward  the  plaintiff  in 
the  operation  of  its  car.  If  a  railroad  company  permitted  a  man  not 
having  an  engineer's  license  to  operate  a  limited  passenger  train,  which 
came  into  collision  with  another  train,  it  would  be  some  evidence  of 
the  lack  of  proper  care  on  the  part  of  the  company,  to  go  to  the  jury 
upon  the  question  of  its  liability.  If  a  physician  conducting  a  private 
hospital  permitted  a  person  not  licensed  as  a  surgeon  to  perform  an 
operation,  requiring  professional  skill,  upon  a  patient,  from  which 
malpractice  resulted,  it  would  be  some  evidence  of  absence  of  due  care 
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on  his  part,  to  go  to  the  jury  upon  the  question  of  his  liability.    ThK 
evidence  would  not  be  conclusive,  and  might  be  wholly  overcome  by 
proof  of  competency;  but  nevertheless,  standing  alone,  it  would  cal^ 
for  an  explanation  and  constitute  prima  f ?icie  negligence.  '^^ 

So  in  this  case  the  failure  to  employ  a  licensed  chauffeur  is  some 
evidence  of  negligence,  which  may  be  overcome  by  subsequent  evi- 
dence showing  that,  notwithstanding  the  fact  that  the  chauffeur  was 
not  licensed,  he  was  thoroughly  competent,  and  was  not  responsible 
for  the  collision.  It  is  not  an  immaterial  question,  like  the  failure  to 
have  a  car  license,  which  can  have  no  possible  bearing  upon  the  opera- 
tion of  the  car.  The  violation  of  the  ordinance,  therefore,  is  prima 
facie  evidence  of  negligence,  to  be  submitted  to  the  jury  in  connection- 
with  the  other  facts  in  the  case  to  determine  the  ultimate  liability. 
Pigeon  V.  Mass.  Northeastern  St.  Ry.  Co.,  230  Mass.  392,  119  N.  E. 
762;  Bourne  v.  Whitman,  209  Mass.  155,  95  N.  E.  404,  35  L.  R.  A. 
<N.  S.)  701 ;  Hubby  on  Automobiles  (5th  Ed.)  §  226;  Martin  v.  Her- 
zog,  126  N.  E.  814,  filed  February  24,  1920. 

Motion  denied,  with  $10  costs  to  abide  the  event. 


(1J)1  App.  Div.  221) 

MILLSPAUGH  et  aL  v.  OASSEDY  et  aL 

{Supreme  Oonrt,  Appellate  Dlyision,  Second  Department     March  12»  1020.) 

1.  Equity  ^s>1 — Novkltt  ho  bsason  fob  dbntino  eqttitablb  bblubf. 

The  novelty  of  the  exercise  of  equitable  power  is  no  reason  for  dis- 
affirming It 

2.  GOBPOBATIONS  ^=:»197 — ReSTBICTIONS  ON  VOTING  BT  PBEFEBBED  STOCKHOLD- 

EB8   LEGAL. 

Under  General  CJorporation  Law,  §  23,  and  legislative  history  thereof, 
preferred  stock  may  be  issued  with  restrictions  as  to  the  right  of  the 
holder  to  vote. 

3.  Refobmation  of  instbtticents  ^=»14 — ^Mat  be  obanted  pob  mnuAL  las* 

TAKE  AS  TO  LEGAL  CONSEQUENCES. 

In  cases  of  a  mutual  mistake  of  the  parties,  when  an  Instrument  In 
writing  does  not  truly  express  their  intention  In  framing  the  instru- 
ment, or  In  its  legal  effect,*equity  courts  may  look  to  intended  legal  con- 
sequences, and  are  not  conllned  to  an  Inquiry  as  to  what  words  were 
meant  to  be  used. 

4.  Corpobations  ^=>18 — ^Abticles  of  incobpobation  a  tbifabtite  agbbement. 

Articles  of  incorporation  constitute  a  tripartite  agreement,  to  which 
the  public  is  a  party,  given  a  certain  publicity  by  the  requirement  for 
filing. 

5.  Corporations  <5=>197 — Status  of  common  .and  preferbed  stock  matteb  of 

AGREEXtENT. 

The  rights  and  obligations,  as  between  common  and  preferred  stock, 
are  peculiarly  matters  of  agreement 

d.  Refobuation  of  instbtjhents  €=»6 — Refobmation  of  abticles  of  inoob- 

FOBATieN  WITHIN  JURISDICTION  OF  EQUITY. 

Where  preferred  stock,  by  voting  at  stockholders'  meeting,  could  cause 
an  abrupt  shift  in  management,  equity  had  jurisdiction  to  decree  amend- 
ment of  articles  of  incorporation,  so  as  to  specifically  deny  the  right  of 
preferred  stockholders  to  vote,  where  failure  to  taclude  such  provision  In 

I  ■  -  -  ■-     I  I  III. 
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original  articles  was  the  result  of  a  mutual  mistake  as  to  legal  conse- 
quences thereof. 

7.  GOBPOBATIONS  ^=>197 — ^PREFEBBED  STOCKHOLDEBS  B^VTITLED  TO  VOTE  UNLESS 

RIGHT  WITHHELD. 

Preferred  stockholders  have  the  right  to  Tote,  the  same  as  common 
stockholders,  unless  the  right  is  expressly  wltliheld  from  them  by  the 
terms  under  which  the  stock  is  issued. 

8.  GoBPOBAnoNs  ^=9197 — Acquiescence  oonsioebed  in  dstebkinino  bioht 

OF  PBEFERBED  STOCKHOLDERS  TO  VOTE. 

In  determining  whether  the  right  to  vote  was  expressly  withheld  from 
preferred  stockholders,  much  weight  is  given  to  continued  acquiescence 
without  objection  in  the  matter  of  not  voting. 

9.  1j(EF0B1IATION  of  INBTBUMENTS  ^3»26— PLAINTIFVB  held  not  VOLUNTEERS. 

Plaintiffs,  who  were  in  control  of  the  operation  of  the  mills  owned  by  a 
corporation,  and  had  a  controlling  interest  in  the  corporation,  could  bring 
action  for  reformation  of  articles  of  incorporation,  not  being  mere  volun- 
teers. 

10.  Ck)RP0BATK0N8  ^=»40— RiOHT  TO  REFORMATION  OF  ARTICLES  OF  INCORPORA- 

TION NOT  LOST  BT  LACHES. 

Reformation  of  articles  of  Incorporation  drawn  up  In  1898,  so  as  to 
daiy  to  preferred  stockhoUlers  the  right  to  vote,  on  ground  that  such 
provision  was  omitted  from  original  articles  by  mutual  mistake  as  to 
legal  consequences,  will  not  be  denied  in  action  therefor  in  1918,  on 
ground  of  laches,  where  no  effort  had  been  made  by  preferred  stock  to 
vote,  and  no  inkling  of  a  murmur  against  the  common  stock's  right  to 
control  had  appeared  until  1918. 

11.  GORPORATIONB   ^=:»40— ARTICLES    OF   INCORPORATION    ICAT   BE   REFORMED    ON 

GROUND   OF  MUTUAL  MISTAKE. 

Where  it  was  the  intention  of  incorporators  that  preferred  stock  should 
have  no  voting  power,  but  the  attorney  who  prepared  the  certificate  of 
incorporation  failed  to  insert  a  provision  to  that  effect  in  the  certificate, 
but  prepared  by-law  restricting  the  preferred  stockholders'  right  to  vote, 
which  the  incorporators  thereafter  adopted,  and  where  certificate  of  in- 
corporation was  not  changed  because  of  mutual  mistake  as  to  the  legal 
effect  of  such  by-law  in  so  far  as  it  affected  the  preferred  stockholders' 
right  to  vote,  equity  will  decree  that  the  articles  of  incorporation  be 
amended,  by  insertion  of  provision  restricting  the  right  of  preferred  stock 
to  vote,  in  view  of  General  Corporation  Law,  §  7,  as  amended  by  Laws 
1892,  a  687,  and  of  Stock  Corporation  Law,  {  18. 

Appeal  from  Special  Term,  Rockland  County. 

Action  by  Frances  Millspaugh,  temporary  administratrix,  etc.,  of 
Thomas  H.  Millspaugh,  deceased,  and  others,  against  William  F.  Cas- 
sedy,  as  trustee,  the  Higginson  Manufacturing  Company,  a  corporation, 
and  others.  From  a  judgment  decreeing  that  the  certificate  of  incorpo- 
ration of  the  defendant  corporation  be  so  amended  as  to  provide  that 
the  preferred  stock  shall  not  be  entitled  to  any  vote  at  stockholders' 
meetings,  and  directing  that  a  meeting  of  all  the  stockholders  be  held, 
at  which  they  shall  vote  for  the  amendment  as  decreed,  and  that  proper 
certificates  shall  be  executed  and  filed  accordingly,  defendants  appeal. 
Affirmed. 

Argued  before  JENKS,  P.  J.,  and  RICH,  PUTNAM,  KELLY,  ^nd 
JAYCOX,  JJ.      • 

Charles  T.  Payne,  of  New  York  City  (Walter  P.  Pfeiffer  and  Edgar 
G.  Wandless,  both  of  New  York  City,  on  the  brief),  for  appellants. 
R,  H.  Bamett,  of  Newburgh,  for  respondents. 

4ta>Fo'  other  cases  see  same  topic  A  KBT-NUMBBR  In  all  Key-Numbered  DigeeU  4  Indexes 
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KELLY,  J.  This  suit  was  commenced  in  March,  1918,  and  was  in 
equity  to  reform  the  articles  of  incorporation  of  the  Higginson  Manu- 
facturing Company,  a  business  corporation  organized  in  November, 
1898.  There  is  no  material  dispute  as  to  the  facts — the  appellants  con- 
tending that  the  court  was  without  power  to  decree  reformation  at 
the  suit  of  the  plaintiffs ;  that  if  a  mistake  was  made  in  omitting  the 
limitations  upon  the  voting  power  of  the  preferred  stock,  which,  how- 
ever, the  appellants  do  not  concede,  it  was  a  mistake  of  law,  from  the 
effects  of  which  equity  will  not  relieve ;  that  the  holders  of  the  pre- 
ferred stock  cannot  be  deprived  of  their  right  to  vote;  and  that  the 
plaintiffs  are  barred  from  any  relief  by  laches  and  the  statute  of  limi- 
tations. 

Upon  the  incorporation  of  the  defendant  company  in  1898,  and  be- 
fore any  certificate  of  stock  was  actually  issued,  a  by-law  was  adopt- 
ed in  the  following  words : 

^'Preferred  Stock,— The  preferred  stock  shall  not  be  entitled  to  any  vote  at 
annual  meetings  or  special  meetings  of  the  stockholders." 

This  limitation  was  not  in  the  certificate  of  incorporation,  but  for 
20  years^— from  1898  until  immediately  preceding  the  commencement 
of  this  action — it  was  recognized  by  the  stockholders,  and  no  holder  of 
preferred  stock  voted  or  offered  to  vote  thereon.  The  capital  stock 
of  the  company  was  $250,000,  divided  into  2,500  shares,  of  which  500 
represented  preferred  stock  and  2,000  common  stock.  The  learned 
trial  judge  has  found  as  matter  of  fact,  upon  evidence  concerning 
which  there  is  no  substantial  controversy,  that  it  was  the  intention  and 
purpose  of  the  incorporators  that  the  preferred  stock  should  have  no 
voting  power,  that  the  sole  voting  power  should  be  vested  in  the  com- 
mon stock  of  the  company,  and  that  the  attorney  who  prepared  the 
certificate  of  incorporation  was  advised  of  the  intention  of  the  in- 
corporators, and  was  directed  to  prepare  the  papers  to  effectuate  such 
intention.  He  also  finds  that  the  attorney,  in  attempting  to  carry  out 
the  direction  of  the  incorporators,  prepared  the  by-law  above  set  forth, 
but  that  he  failed  to  insert  the  provision  in  the  certificate  of  incorpora- 
tion. The  by-laws  were  unanimously  adopted  at  the  first  meeting  of 
the  incorporators  on  January  16,  1899,  held  under  the  supervision  of 
the  attorney,  and  the  trial  judge  finds  that  it  was  the  intention  of  the 
attorney  and  the  stockholders  present  at  the  meeting,  representing  aU 
of  the  capital  stock  of  the  company,  that  the  preferred  stock  should 
have  no  voting  power. 

As  matter  of  fact,  found  by  the  trial  judge,  the  500  shares  of  pre- 
ferred stock,  as  well  as  85.0  shares  of  common  stock,  were  thereafter 
transferred  to  the  attorney  as  trustee,  and  stood  in  his  name  upon  the 
books  of  the  corporation  for  many  years,  during  which  he  voted  the 
common  stock  at  corporate  meetings,  but  never  attempted  to  vote  the 
preferred  stock  prior  to  the  annual  meeting  in  January,  1918.  At  that 
meeting  he,  for  the  fiirst  time,  claimed  a  right  to  vote  the  500  shares  of 
preferred  stock;  but  the  inspectors  of  election  refused  to  receive  the 
vote  offered  upon  the  preferred  shares.  He  thereupon  instituted  pro- 
ceedings under  General  Corporation  Law  (Consol.  Laws,  c.  23),  §  32,  to 
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set  aside  the  election  of  directors  and  officers,  whereupon  the  Mills- 
paugh  interests,  owning  1,099  shares  of  common  stock,  practically  all 
of  the  common*  stock  aside  from  the  850  shares  owned  or  controlled 
by  the  attorney  trustee,  began  this  action,  and  obtain^  a  preliminary 
injunction  restraining  the  proceedings  until  the  final  determination  of 
the  action. 

During  the  20  years  preceding  1918,  the  active  management  of  the 
corporation  had  been  with  Thomas  H.  Millspaugh,  who  had  been  an 
employe  of  and  afterwards  associated  with  Mr,  Higginson,  the  found- 
er of  the  corporation.  Mr.  Higginson,  who  owned  or  controlled  all  of 
the  stock,  died  in  1909,  leaving  a  will  in  which  he  bequeathed  all  of  the 
capital  stock  in  the  corporation,  preferred  and  common,  to  Millspaugh, 
who  was  appointed  executor  of  his  will.  The  stock,  preferred  and 
common,  held  by  the  attorney  as  trustee  for  a  son  of  the  deceased, 
Higginson,  was  transferred  voluntarily  by  Millspaugh,  pursuant  to  a 
letter  from  his  former  employer  and  associate,  Higginson,  in  which  the 
latter  expressed  the  desire  that  Millspaugh  should  remain  the  manager 
of  the  business.  All  these  facts  were  found  by  the  learned  trial  judge, 
and  there  is  no  serious  dispute  about  them. 

[1]  The  main  question  presented  to  the  trial  court  and  upon  this 
appeal  concerns  the  power  of  a  court  of  equity  under  such  circum- 
stances to  reform  the  certificate  of  incorporation.  We  have  been  re- 
ferred to  no  case  in  which  this  power  has  been-  heretofore  exercised, 
but  the  novelty  of  the  exercise  of  equitable  power  is  no  reason  for  dis- 
affirming it.  All  of  the  stockholders  are  before  the  court,  and  they 
represent  the  original  incorporators.  The  ownership  of  the  corpora- 
tion has  remained  in  Millspaugh  and  the  attorney  as  trustee  for  the 
son  of  the  original  founder  and  owner  of  the  business  since  the  death 
of  Mr.  Higginson.  In  1898  the  son  was  a  young  man  at  college ;  he 
had  no  business  experience,  nor  does  it  appear  that  at  any  time  he  has 
troubled  himself  with  the  affairs  of  the  company,  which  was  engaged 
in  the  business  of  manufacturing  plaster  at  Newburgh,  N.  Y.,  and 
which  under  Millspaugh*s  direction  had  prospered  and  was  in  sound 
financial  condition. 

The  power  to  make  by-laws  limiting  the  voting  power  of  shares  of 
corporate  stock  was  early  negatived  in  this  state.  People  ex  rel.  Israel 
V.  Tibbets,  4  Cow.  358.  The  General  Corporation  Law  of  1892  (Laws 
1892,  c.  687,  §20)  provided: 

''At  every  election  of  directors  and  meeting  of  the  inemberB  of  any  cor- 
poration, every  member  who  is  not  in  default  in  the  payment  of  his  subscrip- 
tions upon  his  stock  or  disqualified  by  the  b^-laws,  shall  be  entitled  to  one 
vote,  if  a  non-stock  corporation,  and,  if  a  stock  corporation,  to  one  vote  for 
every  share  of  stock  held  by  him  for  ten  days  inamediately  preceding  the  elec- 
tion or  meeting.'* 

The  phrase  "disqualified  by  the  by-laws"  was  considered  by  the 
Attorney  General  in  passing  on  a  proposed  certificate  to  incorporate 
the  Buffalo  Building  Loan  &  Investment  Company,  which  had  sought 
to  divide  the  stock  into  classes,  and  excluded  certain  classes  from 
voting.  The  Attorney  General  declared  in  an  official  instruction  to  the 
superintendent  of  banks: 
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'"This  dlBqualification,  it  seems  to  me,  refers  to  some  faflure  on  the  part 
of  t.  member  to  comply  with  the  rules  of  the  corporation,  and  would  not  be 
broad  enough  to  include  a  general  disfranchisement,  such  as  is  proposed  by  the 
certificate  In  question,  which  would  restrict  the  right  of  voting  to  one  of  the 
three  classes  of  members."  Opinions  of  Attorney  General,  1894,  pp.  100,  110, 
lU. 

On  the  interpretation  of  such  statutes  to  be  administered  by  the 
state  officials,  Judge  Bartlett  said  great  weight  should  be  given  to  the 
opinion  of  the  Attorney  General,  advising  the  executive  departments. 
People  ex  rel.  Snyder  v.  Hylan,  212  N.  Y.  236,  240, 106  N.  E.  89,  Ann. 
Cas.  1915D,  122. 

In  the  following  year  (1895)  the  General  Corporation  Law  was 
amended,  and  it  provided : 

"Sec.  10.  Limitation  of  Powers, — ^No  corporation  shall  possess  or  exercise 
any  corporate  powers  not  given  by  law,  or  not  necessary  to  the  exercise  of 
the  powers  so  given.  The  certificate  of  incorporation  of  any  corporation  may 
contain  any  provision  for  the  regulation  of  the  business  and  the  conduct  of 
the  affairs  of  the  corporation,  and  any  limitati<Hi  upon  its  powers,  or  upon 
the  powers  of  its  directors  and  stockholders,  which  does  not  exempt  them 
from  the  performance  of  any  obligation  or  the  performance  of  any  duty  Im- 
posed by  law."    Laws  of  1895,  a  672. 

[2]  This  was  the  law  when  the  Higginson  Manufacturing  Company 
was  incorporated.  At  that  time  it  was  lawful  to  limit  the  voting  power 
of  the  preferred  stock  as  was  here  intended.  Such  restrictions  and 
limitations  have  been  since  recognized,  and  are  not  unusual  in  corpo- 
rate organizations  in  this  state.  In  1901  th^  provision  as  to  qualifica- 
tion of  stockholders  as  voters  w^is  amended,  so  as  to  declare  the  right 
to  one  vote  for  every  share  of  stock,  ''unless  otherwise  provided  in  the 
certificate  of  incorporation."  This  was  re-enacted  in  1909.  General 
Corporation  Law,  §  23.  In  that  year  the  secretary  of  state,  who  had 
refused  to  receive  a  certificate  of  incorporation  containing  limitations 
on  the  voting  power  of  preferred  stock,  was  compelled  by  writ  of  man- 
damus to  accept  and  file  the  certificate.  The  order  for  the  writ  was 
affirmed,  and  the  court  said : 

"Unless  expressly  forbidden  by  statute  the  certificate  incorporating  a  busi- 
ness corporation  may  divide  the  stock  into  common  and  preferred  and  deny 
to  preferred  stockholders  the  right  to  vote  in  consideration  of  the  preference 
over  the  common  stock"  People  ex  rel.  Browne  v.  Koenig,  133  App.  Dlv.  756, 
118  N.  Y.  Supp.  136w 

So  that  for  17  years,  at  least,  prior  to  the  annual  meeting  of  1918, 
the  limitation  on  the  voting  power  of  preferred  stock  was  part  of  the 
Corporation  Law  in  this  state,  and  such  policy  was  expressly  recog- 
nized in  our  statutes.. 

The  omission  of  the  learned  attorney  who  prepared  the  certificate 
of  incorporation  in  1898  to  insert  therein  the  voting  limitation  con- 
templated and  desired  by  all  concerned  was  an  instance  of  mistake. 
Such  mistake  is  evidenced  not  only  by  the  by-law,  but  by  20  years'  ac- 
quiescence. It  was  a  case  of  mutual  mistake  as  to  the  effect  of  the 
by-law,  which  truly  expressed  the  purpose  of  the  incorporators.  The 
mistake  was  in  trusting  to  the  by-law  to  give  effect  to  the  purpose. 
The  learned  trial  judge  made  a  finding,  which  is  embodied  in  the  judg- 
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ment,  that  the  original  stockholders  entered  into  a  mutual  contract  that 
the  preferred  stock  should  not  have  voting  rights,  and  that  the  sole 
voting  rights  should  exist  in  the  common  stocky  and  that  this  contract 
bound  the  parties  and  their  successors. 

The  learned  counsel  for  the  appellants  insist  that  the  omission  of  the 
restriction  in  the  articles  of  incorporation  was  an  error  of  law,  not  to 
be  relieved  by  a  court  of  equity.  Their  argument  goes  backward  over 
50  years  to  the  early  distinction  that  helped  mistakes  of  fact,  but  not 
of  law — a  difference  based  upon  a  misapplication  of  the  maxim  appli- 
cable to  simple  relations,  "Ignorantia  juris  neminem  excusat."  They 
also  urge  that  such  rehef  is  something  beyond  ordinary  equitable  reme- 
dies, in  that  articles  of  incorporation  are  not  such  a  contract  as  may 
receive  the  high  remedy  of  reformation  by  courts  of  equity. 

Lord  Justice  Fry,  in  his  treatise  on  Specific  Performance  (section 
800),  says: 

"Recent  decisions  •  •  •  have  lessened,  If  not  destroyed,  the  Importance 
of  the  distinction  between  mistakes  of  fact  and  of  law/'    Fifth  Ed.  p.  394. 

See  Pomeroy's  Eq.  Jur.  (3d  Ed!)  §  845. 

In  a  case  where  by  error  lawyers  made  a  deed  that  failed  of  its 
proper  .purpose,  as  it  contained  a  relimitation  of  the  uses,  so  as  to  raise 
a  question  of  its  effect  on  a  will,  made  in  the  meantime,  the  court  cor- 
rected what  was  an  error  of  law.    Lord  Justice  Turner  said : 

•*The  very  principle  of  this  court  in  correcting  instruments  is  that  the  parties 
are  to  be  placed  in  the  same  sitnatlon  as  they  wonld  have  stood  in  If  the  error 
to  be  corrected  had  not  been  committed,  and,  adopting  this  principle,  the  will 
must  in  this  case  be  supported.  ♦  •  •  One  view  of  this  case,  which  ap- 
pears to  me  to  be  decisive,  is:  What  answer  could  have  been  given  to  Mi*s. 
Walker  if  she  had  come  to  this  court  to  have  the  instrument  corrected?  I 
apprehend  that  her  right  to  this  relief  would  have  been  Indisputable,  and  1 
think  that  her  devisees  have  the  same  right"  Walker  v.  Armstrong,  8  De 
Oez,  M.  &  6.  (57  Eng.  Chan.)  531,  544,  545. 

[3]  In  cases  of  a  mutual  mistake  of  the  parties,  when  an  instrument 
in  writing  does  not  truly  express  their  intention  in  framing  the  instru- 
ment, or  in  its  legal  effect,  equity  courts  may  look  to  the  intended  legal 
consequences,  and  are  not  confined  to  an  inquiry  what  words  were 
meant  to  be  used.  In  Pitcher  v.  Hennessey,  48  N.  Y.  415,  where  par- 
ties used  the  words  "risk  of  navigation,"  intending  not  to  include  risks 
of  passing  through  canal  locks,  it  was  held  that  equity  would  reform 
"the  instrument,  and  compel  the  parties  to  execute  and  perform  tlieir 
agreement  as  they  made  it ;  and  it  matters  not  whether  such  a  mistake 
be  called  one  of  law  or  of  fact"  (per  Earl,  C).  In  Hunt  v.  Rousmanier, 
8  Wheat.  174,  216  (5  L.  Ed.  589),  Marshall,  C.  J.,  concluded  his  judg- 
ment: 

"We  find  no  case  which  we  think  precisely  In  point,  and  are  nnwllUng,  where 
the  effect  of  the  instrument  is  acknowledged  to  have  been  entirely  misunder- 
stood by  both  parties,  to  say  that  a  oonrt  of  equity  Is  Incapable  of  affording 
relief." 

See,  also,  Baird  v.  Erie  R.  R.  Co.,  210  N.  Y.  225, 231,  104  N.  E.  614, 
where  a  like  mistake  of  law  was  relieved  in  equity. 

[4]  This  brings  us  to  the  consideration  of  reforming  the  organic 
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articles  of  incorporation.  These  really  constitute  an  agreement,  in 
which  a  certain  publicity  ig  given  by  the  requirement  for  filing  both  in 
the  county  and  in  the  office  of  the  secretary  of  state.  It  is,  however, 
tripartite.  Besides  the  signers  are  the  public,  whose  participation  is 
fixed  by  statutes. 

[6]  The  rights  and  obligations  as  between  common  and  preferred 
stock  are  peculiarly  matters  of  agreement.  Says  Cook  of  an  issue  of 
preferred  stock : 

"It  Is  undoubtedly  legnl,  since  there  is  no  rule  of  public  i)olicy  tliat  for- 
bids it,  and  it  amounts  only  to  a  contract  of  the  stockholders  as  to  how  they 
shall  divide  the  profits  among  themselves."  1  Cook  on  Corporations  (7th  Ed.) 
§  2^8. 

Even  such  a  simple  matter  as  the  right  on  a  transfer  of  stock  to  have 
a  certificate  issued  early  became  a  ground  of  equitable  cognizance. 
Cushman  v.  Thayer  Manufacturing  Jewelry  Co.,  76  N.  Y.  365,  32  Am. 
Rep.  315. 

[8]  Here  the  right  of  one  set  of  stockholders  to  vote,  instead  of  the 
personal  concern  of  a  single  shareholder,  may  involve  the  entire  con- 
trol of  the  corporation,  by  an  abrupt  shift  of  the  management  from  the 
active  operating  interests  to  those  whose  secured  income  as  a  prior 
charge  make  them  less  affected  by  economies  of  operation.  Certainly 
equity  should  not  hold  its  hand,  if  this  is  a  perversion  of  the  original 
basis  of  stock  issues. 

[7,  8]  The  right  to  vote  goes  to  preferred  stockholders,  the  same  as 
to  common  stockholders,  "unless  this  right  is  expressly  withheld  from 
them  by  the  terms  under  which  the  stock  is  issued."  Cook  on  Corpora- 
tions (7th  Ed.)  §  269.  Much  weight  is  given  to  continued  acquiescence 
without  objection  in  the  matter  of  not  voting  the  preferred  stock.  As 
the  principles  of  contract  apply  to  the  intercorporate  relations  in  the 
classes  of  common  and  preferred  stock,  there  is  every  reason  why  equi- 
table relief  should  be  granted  as  in  other  contract  rights. 

[9]  We  cannot  agree  that  plaintiffs  are  mere  volunteers.  They 
operate  the  plaster  mills,  and  the  estate  of  Thomas  H.  Millspaugh  rep- 
resents the  control  thereof  since  1909.  The  doctrine  of  volunteers  does 
not  apply  to  such  vested  established  interests. 

f  10]  Neither  does  it  appear  that  plaintiffs'  rights  are  .subject  to  the 
defense  of  laches.  No  inkling  of  a  murmur  against  thb  right  of  the 
common  stock  to  control  had  appeared  until  this  January  election  in 
1918. 

[11]  The  appellants  urge  that  there  can  be  no  contract  right  in  a 
void  and  illegal  by-law ;  but  that  is  not  a  fair  statement  of  the  question. 
The  parties  here  put  a  record  of  their  undoubted  agreement  into  the 
wrong  place,  and  the  very  fact  of  its  having  been  misplaced  is  a  suffi- 
cient ground  to  ask  a  court  of  equity  to  put  it  in  the  right  place,  where 
it  can  be  validated  through  an  amended  certificate  of  incorporation. 

Under  the  existing  law,  the  absence  of  the. provision  in  the  articles 
of  incorporation  being  discovered,  all  of  the  parties  interested  assent- 
ing, there  would  be  no  difficulty  in  correcting  the  certificate.  An 
amended  certificate  might  be  filed  to  rectify  the  error.  General  Cor- 
poration Law  (Laws  1890,  c.  563)  §  7,  as  amended  Laws  1892,  c.  687; 
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Stock  Corporation  Law  (Consol.  Laws,  c.  59)  §  18.    And  the  General 
Corporation  Law,  supra,  contains  this  significant  language : 

"The  Supreme  Court  may,  upon  due  cause  shown,  and  proof  made,  and  upon 
notice  to  the  Attorney  General,  and  to  auch  other  persona  as  the  court  may 
direct,  and  upon  such  terms  and  conditions  as  it  may  impose,  amend  any 
certificate  of  incorporation  which  fails  to  express  the  true  object  and  pur- 
pose of  the  corporation,  so  as  to  truly  set  forth  such  object  and  purpose." 

So,  if  all  of  the  parties  interested  were  not  in  accord,  here  is  an  ex- 
press grant  of  power  to  the  court  to  amend  a  certificate,  so  as  to 
truly  set  forth  the  lawful  intentions  of  its  organizers.  In  the  case  at 
bar,  every  one  interested  is  before  the  court.  It  is  true  that  the  Attor- 
ney General  has  not  been  made  a  party,  but  it  is  impossible  to  perceive 
how  any  public  interest  is  involved  in  the  controversy.  The  power  of 
the  court  to  grant  relief  in  case  of  errors  and  irregularities  in  corporate 
organizations  has  been  frequently  exercised.  In  People  ex  rel.  Colum- 
bia Co.  v.  O'Brien,  101  App.  Div.  296,  91  N.  Y.  Supp.  649,  Justice 
Chase,  writing  for  the  court,  said : 

"Where  a  certificate  is  filed  with  the  same  name  as  that  of  an  existing 
corporation,  or  where  the  name  so  nearly  resembles  that  of  the  existing  cor- 
poration as  to  be  calculated  to  deceive,  the  action  of  the  secretary  of  state  is 
not  conclusiye,  and  the  courts  have  frequently  by  a  judgment  in  equity  granted 
relief  to  a  prior  corporation  aggrieved.  10  Oya  153 ;  7  Am.  &  £:ng.  Ency.  of 
Law  (2d  Ed.)  689;  Society  of  1812  v.  Society  of  1812,  46  App.  Div.  568  [62 
N.  Y.  Supp.  355] ;  Hygela  Water  Ice  Co.  v.  N.  Y.  Hygeia  Ice  Co.,  140  N.  Y.  94 
[35  N.  E.  417] ;  Higgins  Co.  v.  Higgins  Soap  Co.,  144  N.  Y.  462  (39  N.  E. 
480,  27  L.  B.  A.  42,  43  Am.  St  Rep.  768]." 

See,  also,  Lord  v.  Equitable  Life  Assurance  Society,  109  App.  Div. 
252,  96  N.  Y.  Supp.  10. 

The  opinion  of  the  learned  trial  judge  discusses  the  facts  and  re- 
sulting equities  in  greater  detail.  We  concur  with  him  in  his  conclu- 
sion that  the  attempted  exercise  of  voting  power  by  the  preferred 
stockholder  is  clearly  contrary  to  the  purpose  and  intention  of  the  origi- 
nal founder  of  the  corporation,  and  of  the  incorporators  and  stodc- 
holders,  evidenced  by  their  conduct  of  the  corporate  affairs  for  20 
years.  The  judgment  registers  the  justice  of  the  case,  and,  although  it 
may  be  a  new  exercise  of  equitable  jurisdiction  to.  rectify  articles  of 
incorporation,  it  is  according  to  equity  and  good  conscience,  and  should 
be  affirmed. 

The  judgment  is  therefore  affirmed,  with  costs.    All  concur. 


SALMIRS  ▼.  UNION  RY.  CO.  OF  NEW  YORK  CITY. 

(Supreme  Court,  AppeUate  Term,  First  Department.    April  1,  1820.) 

Stbeet  bailboads^=9&8(7)->Pbdestbian  bbxd  nbqlioknt  in  faiijno  to  beed 
approaching  cab  observed  by  her. 

A  pedestrian,  who,  when  she  started  to  cross  street  railway  tracks, 
observed  approaching  car  at  distance  and  in  position  where  there  was 
manifest  danger  of  colliding  with  It,  but  paid  no  further  attention  to  it, 
and  continued  on,  Irrespective  of  any  negligence  of  street  raUway,  was 
chargeable  with  contributory  negligence  as  matter  of  law. 

^»Por  oUier  cases  see  Baine  topic  A  KQT-NtTMBER  in  all  Key-Numbered  Digests  A  Indexes 
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Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  First  District. 

Action  by  Ella  Salmirs  against  the  Union  Railway  Company  of  New 
York  City.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed, and  complaint  dismissed  on  the  merits. 

Argued  March  term,  1920,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Alfred  T.  Davison,  of  New  York  City  (Oliver  R.  Brant,  of  New  York 
City,  of  counsel),  for  appellant. 
Aaron  Marcus,  of  New  York  City,  for  respondent. 

BIJUR,  J.  Plaintiff  sued  for  damages  resulting  from  being  struck 
by  one  of  defendant's  trolley  cars.  According  to  plaintiff's  story,  the 
accident  happened  on  the  south  crossing  of  Kelly  street  and  Westches- 
ter avenue,  in  the  Bronx.  These  streets  cross  one  another  at  a  decided 
angle ;  Kelly  street  running  southeast,  and  Westchester  avenue  south- 
west. The  grade  of  Westchester  avenue  is  markedly  down  in  a  south- 
erly direction.  It  is  17  feet  from  the  curb  of  Westchester  avenue  to 
the  nearest  trolley  rail;  but  the  distance  along  the  crosswalk  is  mani- 
festly lQn|^er,  because  of  the  angle  at  which  the  streets  cross. 

According  to  plaintiff's  own  story,  when  she  reached  the  southwest 
comer  of  Kelly  street,  intending  to  cross  easterly  over  Westchester 
avenue,  she  looked  and' saw  defendant's  trolley  car  th6n  coming  south 
about  one-half  block  distant.  She  did  not  look  again,  and  according 
to  her  no  gong  was  sounded,  and  the  next  thing  she  knew  she  was  ly- 
ing on  the  crosswalk,  having  been  struck  by  the  side  of  the  vestibule  of 
the  car. 

Her  witness,  who  saw  the  accident,  testifies  that  the  car  was  coming 
at  a  "pretty  lively  rate."  The  testimony  of  the  witnesses  for  the  de-" 
f endant,  including  the  motorman  and  two  passengers  who  were  on  the 
front  platform,  indicate  that  plaintiff  was  actually  crossing  from  the 
northwest  corner,  and,  angling  down  Westchester  avenue  to  cross  it, 
so  that  she  reached  the  south  crosswalk  at  its  intersection  with  the 
westerly  car  track  about  the  same  time  that  the  car  did,  both  going 
very  nearly  in  the  same  direction  at  that  moment,  and  that,  although 
the  gong  was  sounded  and  the  motorman  opened  his  window  and 
shouted  at  the  plaintiff,  she  paid  no  attention  to  the  warning ;  her  head 
being  covered  with  a  cloak. 

According  to  plaintiff's  own  version,  when  she  first  started  to  cross, 
she  observed  the  car  at  a  distance  and  in  a  position  where  there  was 
manifest  danger  of  her  colliding  with  it ;  yet  she  paid  no  further  at- 
tention to  it,  but  continued  on  her  course.  Regardless,  therefore,  of 
whether  any  negligence  on  the  part  of  the  defendant  was  proved,  it 
is  plain  that  she  was  chargeable  with  contributory  negligence  as  matter 
of  law. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed  on  the 
merits,  with  costs.   All  concur. 
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MILLS  V.  FRIEDMAN. 

SAMB  Y.  McNAMEE. 

(Supreme  Court,  Special  Term,  Albany  (bounty.    March  39,  1920.) 

1«  OoBPOBATiONS  ^sa2QSyl) — ^Allegation  of  tendkb  ob  dslivebt  of  geetifi- 

GATE  UNNECESSABT  IN  ACTION  ON  SUBSCRIPTION. 

A  sale  of  stock  by  a  corporation  differs  from  a  sabscription,  and  in  an 
action  by  a  trustee  in  banlcruptcy  to  recover  the  amount  unpaid  upon  a 
subscription  it  is  not  necessary  to  allege  a  tender  or  delivery  of  tbe  cer- 
tificate, as  a  subscriber  becomes  a  member  of  tbe  corporation  without 
delivery  of  a  certificate. 

2.  COBFOBATIONS  ^=»88 — ^RESOLUTION   CONSTBUBD  TO  AUTHOBIZE  SALE  OB  SUB- 

SCBIPTION  AND  TO  8#SCZFT  TllfS  OF  PAYMENT  OF  SUBSCBIPTION. 

A  by-law  of  a  board  of  directors  of  a  corporation,  "Resolved,  that  the 
unsold  capital  stock  be  offered  for  sale,  payable,  if  necessary,  10  per  cent 
at  time  of  subscription,  remainder  on  or  before  the  1st  of  March,  1918," 
held  to  contemplate  that  there  should  be  either  a  sale  or  a  subscription, 
depenulng  upon  the  necessity,  and  that  if  the  subscription  became  neces- 
sary 10  per  cent  should  be  payable  upon  subscription,  and  the  balance  on 
or  before  March  1, 1918. 

3.  GOBPOBATIONS   €ss>268(l) — Ck>lCPLAINT  BT  TBU8TBB  IN   BANKBUPTClt   STATED^ 

OAUBB  OF  AOnON  UPON  THBOBT  OF  STOCK  SUBSCBIPTION. 

A  complaint  in  an  action  by  a  trustee  in  bankruptcy  to  recover  an 
amount  unpaid  on  capital  stock  held  to  set  forth  a  cause  of  action  upon 
the  theory  of  a  subscription,  although  it  used  the  terms  '*sale*'  and  *'pur- 
ehase''  in  describing  the  transaction. 

4.  Bankbuptct  ^=9145(2) — Tbusteb  mat  sue  on  sufiscaipnoN  agbeehent. 

A  trustee  in  bankruptcy  may  bring  an  action  upon  subscription  agree- 
ments In  the  right  of  a  bankrupt  corporation. 

5.  COBPOBATIONS    «=S>228 — SUBSCBIBEB  to    stock   PBIMABILT    liable    fob   FULL 

amount  agbeed  to  be  paid. 

A  subscriber  to  the  capital  stock  of  a  corporation  Is  primarily  liable 
on  his  contract  for  the  full  amount  he  agreed  to  pay. 
6w  Bankbuptct  0=»282 — Oboeb  directing  tbustee  to  sub  upon  bubscbip- 
tion  agreements  cannot  be  collateballt  attacked. 

Where  the  United  States  court  authorizes  a  trustee  of  a  bankrupt  cor- 
poration to  issue  a  call  or  demand  upon  a  subscriber  for  the  amount  due 
from  him  on  subscription  for  stock  and  to  bring  action,  the  subscriber  In 
an  action  by  the  trustee  cannot  attack  that  order  collaterally  by  alleging 
that  it  does  not  afilrmatlvely  appear  that  the  money  is  necessary  to  pay 
creditors. 

7.  Corporations  ^=»268(1) — ^Trusteb  in  bankruptcy,  suing  on  subscrip- 
tion agreement,  need  not  allege  when  debts  were  contracted  or  due. 
In  an  action  by  a  trustee  In  bankruptcy  of  an  insolvent  corporation  to 
recover  from  a  subscriber  to  stock  the  unpaid  portion  of  the  amount  he 
agreed  to  pay,  it  need  not  be  alleged  in  the  complaint  that  the  debts  of  tbe 
defunct  corporation  were  contracted  while  defendant  was  a  stockholder, 
or  were  payable  two  years  from  the  time  when  they  were  contracted,  as 
required  by  Stock  Corporation  Law,  |  59,  which  relates  to  cases  where 
actions  are  brought  by  creditors  under  section  56. 

&  Corporations  ^=s»76 — Oral  subscription  to  stock  valid  as  between  par- 
ties. 

The  taking  of  shares  of  the  capital  stock  of  a  corporation  is  a  matter 
regulated  by  the  general  law  of  contracts,  except  so  far  as  Stock  Corpora- 
tion Law,  §  53,  provides  otherwise  expressly  or  by  necessary  Implication ; 
and  hence  an  oral  subscription  to  stock  is  valid  as  between  the  corpora- 
tion and  the  subscriber,  the  necessary  10  per  cent,  having  been  paid. 
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9.  Frauds,  statute  of  ^=»82 — Shares  of  joint-stock  gomparibb  wot  "ooods, 

wares,  or  icerghandise." 

Shares  of  joint-stock  companies  are  neither  goods,  wares,  nor  mer- 
chandise, within  the  meaning  of  the  statute  of  frauds. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Goods.] 

10.  Corporations  ^=:>76 — Subscription  not  invaud  because  of  iktebtai. 

between  making  of  subscription  and  payment  of  monet. 

A  subscription  to  corporate  stock  is  not  Invalid,  under  Stock  Corpora- 
tion Law,  §  53,  because  a  short  interval  of  time  occurs  between  the  making 
of  the  actual  subscription  agreement  and  the  payment  of  the  money  re- 
quired by  such  statute,  and  It  was  immaterial  that  the  required  10  per 
cent,  payment  in  cash  was  made  by  a  subscriber  several  days  after  the 
date  of  his  subscription  agreement. 
U.  Corporations  ^=s>7Q — Subscription  agreement  ^oid  where  less  than 

10  PER  CENT.  WAS  PAID  IN  CASH. 

Where  10  per  cent  of  the  corporate  stock  of  a  corporation  subscribed 
for  was  $542.50,  a  subscription  agreement  was  void,  where  the  amount 
actually  paid  on  the  stock  was  $500,  in  view  of  Stock  Corporation  Law,  9 
53,  requiring  10  per  cent  to  be  paid  in  cash,  unless  the  failure  to  comply 
with  the  requirements  of  the  statute  was  followed  by  conduct  on  the  part 
of  the  stockholder  which  would  make  it  inequitable  and  unjust  that  he 
be  permitted  to  repudiate  the  obligation  wliich  he  impliedly  assumed. 
12.  Corporations  ^s»170 — Statutory  conditions  fob  becoming  members  of 

CORPORATION  imperative. 

*  A  law  prescribing  conditions  or  special  methods  for  becoming  a  member 
of  a  corporation  is  imperative,  and  the  courts  are  held  strictly  to  the 
rule  of  the  statute,  except  where  the  statute  would  become  a  shield  of 
fraud. 

Actions  by  Borden  H.  Mills,  as  trustee  in  bankruptcy  of  the  Play- 
things Corporation,  bankrupt,  against  D.  Harry  Friedman  and  against 
Frank  A.  McNamee.  On  demurrer  by  defendant  in  each  case..  De- 
murrer overruled  in  the  first  case,  and  sustained  in  the  other. 

John  F.  O'Brien  (Mills  &  Mills,  of  Albany,  on  the  brief),  for  plaintiff. 
Muhlfelder  &  lUch,  of  Albany,  for  defendant. 

HINMAN,  J.  1.  This  is  a  motion  on  demurrer,  Interposed  by  the 
defendant  Friedman  to  the  plaintiff's  complaint,  on  the  ground  that 
it  fails  to  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
action  is  brought  by  the  plaintiff,  as  trustee  in  bankruptcy  of  the  Play- 
thinj2:s  Corporation,  to  recover  from  the  defendant  the  sum  of  $4,882.- 
50,  the  balance  claimed  to  be  due  and  unpaid  upon  defendant's  alleged 
subscription  for  217  shares  of  the  capital  stock  of  such  corporation,  of 
the  par  value  of  $25  each.  Prior  to  the  alleged  subscription  the  de- 
fendant had  become  a  stockholder  and  held  20  shares,  for  which  full 
payment  Jiad  been  made. 

The  by-laws  of  the  corporation  provide  that  subscriptions  to  its 
capital  stock  mqst  be  paid  in  such  installments  and  at  such  times  as 
the  board  of  directors  by  resolution  require.  Pursuant  to  the  by-laws 
the  board  of  directors  on  December  27,  1917,  adopted  the  following 
resolution : 

"Kesolved,  that  the  unsold  capital  stoclc  be  offered  for  sale,  payable,  If  nec- 
essary, 10  per  cent,  at  time  of  subseription ;  remainder  on  or  before  the  1st 
of  March,  1018." 
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The  complaint  aUeges  in  paragraph  14  as  follows: 

•rrhat  on  or  abont  the  29tb  day  of  December,  1917.  the  said  corporatton  and 
tb6  above-named  defendant  entered  into  an  oral  agreement,  in  and  by  which 
said  agreement  the  said  corporation  agreed  to  aeil  217  shares  of  its  capital 
stock  to  the  defendant,  in  addition  to  the  stock  holdings  of  the  said  defend- 
ant hereinbefore  and  in  paragraph  10  hereof  described,  for  the  sum  of 
15,425,  and  the  said  defendant  agreed  to  subscribe  for  and  purchase,  and  did 
■obscribe  for  and  purchase,  said  shares  of  stocky  and  did  agree  to  pay  to  said 
ooxporation  therefor  the  sum  <yt  $5,425." 

The  complaint  further  alleges : 

**Fifteenth.  That  the  said  defendant  on  the  said  day  agreed  to  pay  the  sum 
of  $54^2.50  on  account  of  the  said  subscription  to  and  purchase  of  the  capital 
stock  described  in  paragraph  fourteenth  hereof,  at  the  time  of  making  such 
agreement  and  subecriptimi,  and  to  pay  the  balance  of  said  sum  of  $5,425. 
to  wit,  $4,882.50,  to  the  said  corporation  on  March  1,  1^18. 

''Sixteenth.  That  the  said  defendant  did,  pursuant  to  said  agreement,  pay 
to  the  said  corporation,  on  the  3d  day  of  January,  1918,  the  sum  of  $542.50. 

"Seventeenth.  That  the  said  corporation  duly  performed  all  the  terms  and 
conditions  of  the  said  agreement  on  its  part  stipulated  to  be  rendered  and 
performed." 

It  further  appears  in  the  complaint  that  no  stock  was  issued  to  the 
defendant,  and  that  one  of  the  resolutions  of  the  board  of  directors  of 
the  corporation  provided  that  certificates  of  stock  should  issue  to  such 
subscribers  as  had  fully  paid  or  should  thereafter  fully  pay  for  stock. 

The  corporation  became  insolvent  on  March  1,  1918,  and  on  No- 
vember 1,  1918,  it  was  adjudicated  a  bankrupt.  The  plaintiff  was 
thereafter  elected  its  trustee  in  bankruptcy,  and,  upon  finding  the 
tangible  assets  of  the  corporation  to  be  insufficient  to  meet  the  claims 
filed  against  the  estate,  he  petitioned  the  United  States  District  Court 
for  authority  to  issue  a  call  for  the  amount  of  the  unpaid  subscriptions 
to  capital  stock,  and  in  default  of  payment  to  commence  an  action  to 
enforce  payment  thereof.  The  payment  of  the  balance  alleged  to  be 
due  from  the  defendant  has  been  duly  demanded  and  refused. 

The  consideration  of  the  sufficiency  of  this  complaint  has  been  con- 
fused by  a  failure  to  understand  clearly  the  theory  of  the  plaintiff's 
cause  of  action.  It  will  be  easier  to  clarify  the  situation  with  reference 
to  the  main  point  of  difference,  if  we  understand  at  the  outset  the 
plaintiff's  theory  of  his  cause  of  action.  For  example,  the  defendant 
urges  that  a  tender  of  the  stock  to  the  defendant  was  necessary  before 
any  right  of  action  could  accrue,  and  he  cites  many  authorities  to  sus- 
tain this  proposition.  The  fact  is,  however,  that  the  cases  referred  to 
by  him  relate  to  a  case  of  sale  of  shares  of  stock,  and  not  to  a  case  of 
ordinary  subscription. 

[1]  There  is  an  important  difference  between  the  two  classes  of 
contracts.  In  the  case  of  Kohlmetz  v.  Calkins,  16  App.  Div.  518,  44 
N.  Y.  Supp.  1031,  the  distinction  was  carefully  considered.  In  an  ac- 
tion brought  by  the  receiver  of  a  corporation  to  recover  the  amount  un- 
paid upon  a  subscription  to  capital  stock,  it  was  held  that  a  person  who 
has  subscribed  for  shares  of  the  stock  of  a  corporation  becomes  there^ 
by  a  member  of  that  corporation,  taking  all  the  rights  as  such  by  virtue 
of  his  subscription,  that  the  delivery  of  the  certificate  for  the  stock  is 
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not  essential  to  his  becoming  a  stockholder  of  the  corporation,  that  it 
is  merely  evidence  of  that  relation,  and  therefore  that  it  was  not  nec- 
■essary  that  the  complaint  allege  a  tender  or  delivery  of  the  certificate 
of  stock  to  the  subscriber.  The  court  said  (16  App.  Div.  at  page  520, 
44N.  Y.  Supp.  1031): 

"A  person  may  become  the  owner  of  shares  of  stock  of  a  corporation  by  sub- 
scription or  by  purchasa  In  the  former  case  he  becomes  a  member,  and  takes 
all  the  rights  as  such  by  his  subscription  to  the  original  stock.  And  no  offer 
OT  delivery  of  a  certificate  is  essential  to  his  liability  to  pay  the  amount  of 
the  shares  for  which  he  has  subscribed;  but,  if  his  relation  is  that  of  pur- 
chaser, the  delivery  of  the  certificate  and  payment  for  the  stock  are  in  con- 
templation concurrent,  and  the  offer  or  tender  of  the  certificate  before  suit 
is  necessary  to  its  maintenance  for  the  recovery  of  the  amount  of  the  unpaid 
balance  for  the  dtock.  »  ♦  ♦  A  certificate,  however,  is  not  necessary  tm 
make  a  subscriber  to  the  stock  of  a  corporation  a  stockholder,  whether  he  be* 
comes  such  before  or  after  its  organization.  It  is  merely  evidence  of  that  rela* 
tion." 

The  defendant  was  justified  in  raising  this  question,  in  view  of  the 
fact  that  the  words  "sale"  and  "purchase"  are  used  in  the  complaint  in 
connection  with  this  transaction.  The  complaint  also  alleges,  however, 
-an  agreement  to  subscribe  for  stock,  and  I  believe  a  fair  interpretation 
of  the  complaint  is  that  the  theory  of  the  plaintiff  is  that  the  defendant 
is  liable,  not  as  a  purchaser,  but  as  a  subscriber,  and  it  was  therefore 
unnecessary  to  allege  a  tender  of  the  stock. 

[2,  3]  I  think  a  fair  interpretation  of  the  resolution  of  December  27, 
1917,  was  that  there  should  be  either  a  sale  or  a  subscription,  depend- 
ing upon  the  necessity,  and  that,  if  a  subscription  became  necessary,  10 
per  cent,  should  be  payable  upon  subscription,  and  the  balance  on  or 
before  March  1, 1918.  The  fact  is  that  the  latter  method  was  adopted ; 
the  10  per  cent,  was  paid.  I  therefore  reach  the  conclusion  that  the 
words  "sale"  and  "purchase,"  as  used  in  the  complaint,  may  be  treated 
as  surplusage,  and  the  complaint  held  to  set  forth  the  cause  of  action 
upon  the  theory  of  a  subscription. 

[4-8]  The  defendant  urges  as  a  further  objection  that  the  complaint 
is  insufficient  for  failure  to  allege  that  the  debts  of  a  defunct  corpora- 
tion were  contracted  while  the  defendant  was  a  stockholder,  and  were 
payable  within  two  years  from  the  time  they  were  contracted,  under 
the  requirements  of  sections  56  and  59  of  the  Stock  Corporation  Law 
(Consol.  Laws,  c.  59).  It  is  the  further  contention  of  the  defendant  that 
the  trustee  in  bankruptcy  cannot  maintain  an  action  to  enforce  the  ob- 
ligation of  stockholders  to  creditors  under  section  56  of  the  Stock  Cor- 
poration Law,  citing  Breck  v.  Brewster,  153  App.  Div.  800,  138  N.  Y. 
Supp.  821.  It  is  to  be  noted,  however,  that  the  court  in  that  case  con- 
ceded that  the  defendant  was  sued,  not  as  a  subscriber  to  recover  an 
unpaid  subscription,  but  as  a  holder  to  enforce  a  statutory  liability  given 
to  creditors  by  section  56  of  the  Stock  Corporation  Law.  It  seems  to  be 
well  settled  that  such  an  action  as  the  one  at  bar  may  be  brought  on 
the  subscription  agreements  in  the  right  of  the  corporation  by  the  trus- 
tee in  bankruptcy,  that  the  stockholder  is  primarily  liable  on  his  con- 
tract for  the  full  amount  he  agreed  to  pay,  and  that  as  the  bankruptcy 
court  has  directed  the  trustee  to  issue  a  call  or  demand  therefor,  the 
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propriety  or  validity  of  this  order  of  a  court  of  competent  jurisdiction 
cannot  be  questioned  collaterally.  Myers  v.  Sturgis,  123  App.  Div.  470^ 
108  N.  Y.  Supp.  528 ;  Jeff  cry,  as  Trustee  in  Bankruptcy,  v.  Selwyn,  220 
N,  Y.  77, 115  N.E.  275. 

The  plaintiff  does  not  purport  to  bring  his  action  under  section  56 
of  the  Stock  Corporation  Law,  which  is  a  special  statutory  remedy  af- 
forded to  creditors,  but  brings  the  action  on  the  contract  of  subscrip- 
tion itself  in  the  right  of  the  corporation,  upon  the  theory  that  sub- 
scribers to  capital  stock  of  a  corporation  incur  a  debt  which  may  be 
enforced  by  any  common-law  or  equitable  remedy,  and  that  such  an 
action  may  be  brought  by  an  assignee  for  the  benefit  of  creditors  or  by  a 
trustee  in  bankruptcy.  Stoddard  v.  Lum,  159  N.  Y.  265,  53  N.  E.  1108, 
45  L.  R.  A.  551,  70  Am.  St.  Rep.  541 ;  Jeffery  v.  Selwyn,  supra. 

[7]  It  is  my  conclusion,  therefore,  Aat  the  complaint  is  not  defec- 
tive for  failure  to  allege  that  the  debts  of  the  defunct  corporation  were 
contracted  while  defendant  was  a  stockholder,  and  were  payable  two 
years  from  the  time  when  .they  were  contracted,  as  required  by  section 
59  of  the  Stock  Corporation  Law,  which  relates  to  cases  where  actions 
are  brought  by  creditors  under  section  56  of  theStock  Corporation  Law, 

The  complaint  sets  forth  the  order  of  the  bankruptcy  court,  duly 
made,  authorizing  the  plaintiff  to  issue  a  call  for  the  amount  of  the 
unpaid  subscription,  and  in  default  of  payment  to  commence  an  action 
to  enforce  payment  thereof.  Such  an  action  is  an  assessment,  and  can- 
not be  collaterally  attacked  in  this  action. 

[8]  Finally,  the  defendant  urges  that  the  complaint  is  defective, 
in  that  the  defendant  has  not  been  shown  to  be  a  subscriber  to  the  capi- 
tal stock  of  the  bankrupt  corporation,  within  the  requirement  of  sec- 
tion 53  of  the  Stock  Corporation  law,  which  reads  as  follows : 

"If  the  whole  capital  stock  shall  not  have  been  subscribed  at  the  time  or 
filing  the  certificate  of  incorporation,  the  directors  named  In  the  certificate 
may  open  books  of  subscription  to  fill  up  the  capital  stock  In  such  places  and 
after  giving  such  notices  as  they  may  deem  expedient,  and  may  continue  to 
receive  subscriptions  until  the  whole  capital  stock  Is  subscribed.  At  the  time 
of  subscribing  every  subscriber,  whose  subscription  is  payable  in  money,  shall 
pay  to  the  directors  ten  per  centum  upon  the  amount  subscribed  by  him  in 
cash,  and  no  such  subscription  shall  be  received  or  taken  without  such  pay- 
ment." 

It  is  conceded  that  the  defendant  paid  in  cash  10  per  centum  upon 
the  amount  subscribed  by  him,  but  it  is  urged  by  the  defendant  that, 
under  section  53  of  the  Stock  Corporation  Law,  a  subscription  cannot 
be  entered  into  by  parol,  and  that  it  appears  upon  the  face  of  the  com- 
plaint that  the  corporation  and  the  defendant  entered  into  "an  oral 
agreement."  It  is  my  opinion  that  the  position  is  not  sound.  The 
objection  of  the  defendant  is  that  he  is  not  liable,  inasmuch  as  his 
subscription  was  not  made  in  the  mode  i)ointed  out  by  section  53.  It  is 
to  be  noted,  however,  that  it  is  not  provided  in  that  section  that  the 
subscription  shall  be  void  unless  made  in  subscription  books  opened 
by  the  directors.  The  payment  of  10  per  cent,  undoubtedly  is  a  prereq- 
uisite to  a  valid  subscription,  the  language  of  the  statute  being  that — 

•*No  such  subscription  shall  be  received  or  taken  without  such  payment.** 
181N.Y.S.— 19 
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If  it  Had  been  provided  that  no  subscription  should  be  received,  un- 
less made  in  bocks  opened  by  the  directors,  there  would  have  been 
some  warrant  for  the  defendant's  position ;  but  that  the  Legislature  has 
not  said.  The  taking  of  shares  of  the  capital  stock  of  a  corporation 
is  a  matter  regulated  by  the  general  law  of  contracts,  except  so  far  as 
the  statute  has  provided  otherwise,  expressly  or  by  necessary  implica- 
tion. This  is  the  interpretation  put  upon  the  language  of  this  section 
in  Buffalo  &  J.  R.  R.  Co.  v.  Clark,  22  Hun,  359.  The  court  in  that 
case  added: 

"Doubtless  it  would  be  convenient  and  useful  to  have  all  subscriptions  en- 
tered In  a  boolv  under  the  charge  of  the  directors,  for  many  purposes  con- 
nected with  the  affairs  of  the  corporation,  such  as  the  distribution  of  stock, 
making  assessments  thereon,  and  enforcing  the  individual  liability  of  stock- 
holders, and  probably  considerations  of  this  nature  led  to  the  provisions  of 
section  4,  referred  to;  but,  as  between  a  subscriber  and  a  corporation.  It  is 
not  essential  that  his  subscription,  otherwise  TfUid,  should  be  made  in  such 
book.  We  think  it  would  be  putting  a  forced  and  unwarranted  construction 
upon  the  language  of  section  4  to  hold,  in  the  absence  of  negative  or  restrictive 
words,  that  it  was  intended  to  confine  the  making  of  a  valid  subscription  for 
stock  to  the  mode  there  pointed  out". 

The  statute  under  consideration  at  that  time  was  the  General  Rail- 
road Act  of  1850  (Laws  1850,  c.  140),  from  which  the  present  section 
53  of  the  Stock  Corporation  Law  was  derived.  The  principle  involved 
in  the  Clark  Case  was  passed  upon  in  connection  with  the  case  of 
Buffalo  &  J.  R.  R.  Co.  v.  Gifford.  87  N.  Y.  294.  See  Buffalo  &  J.  R.  R. 
Co.  V.  Clark,  87  N.  Y.  632.  In  the  Gifford  Case,  in  interpreting  that  sec- 
tion of  the  Railroad  Law  which  is  now  section  53  of  the  Stock  Cor- 
poration Law,  the  Court  of  Appeals  said : 

**The  precise  purpose  of  this  section  is  not  apparent.  The  directors  would,  in 
the  absence  of  such  a  provision,  be  authorized  to  open  books  of  subscription  for 
the  purpose  of  filling  up  the  capital  stock.  The  section  maj'  have  been  drawn 
by  the  person  who  prepared  the  statute,  without  a  definite  idea  of  its  utility 
or  necessity.  It  does  not  prohibit  or  forbid  any  other  mode  of  subscription, 
and  it  is  not  perceived  that  any  public  policy  would  be  subserved  by  holding 
that  any  subscription  valid  at  common  law  is  invalid  by  this  section  of  the 
statute,  and  we  are  inclined  to  the  opinion  that  it  was  not  intended  by  this 
section  to  prescribe  a  fixed  statutory  mode  of  making  a  subscription,  and 
that  any  contract  of  subscription  good  and  valid  at  common  law  is  still  valid, 
notwithstanding  this  section." 

The  Court  of  Appeals  has  recently  reiterated  this  quotation  from 
Its  opinion  in  the  Gifford  Case,  and  in  distinguishing  between  the  force 
of  that  portion  of  section  53  which  deals  with  the  mode  of  subscription 
and  the  latter  portion,  which  absolutely  requires  a  10  per  cent,  payment 
in  cash,  the  court  says  (Jeffery  v.  Selwyn,  supra,  220  N.  Y.  at  page  82, 
115  N.  E.  at  page  276): 

"The  statute  does  not  prohibit  or  forbid  any  other  mode  of  subscription.'* 

While  this  conclusion  was  not  necessary  to  the  decision  of  the  court 
in  either  case,  these  cases  seem  to  be  the  only  authorities  in  this  state 
which  have  directly  interpreted  that  portion  of  section  53  of  the  Stock 
Corporation  Law  dealing  with  mode  of  subscription,  or  any  of  the 
statutory  provisions  similar  to  it  or  from  which  it  was  derived,  and  the 
opinion  of  the  court  thus  expressed  is  therefore  entitled  to  great  weight, 
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at  least,  if  it  be  assumed  that  it  is  not  binding  here.  It  is  true  thai 
in  neither  of  these  cases  was  the  question  raised  with  reference  to 
an  oral  agreement  to  take  stock,  but  the  effect  of  the  decisions  is  to 
minimize  the  importance  as  a  statutory  requirement,  in  a  case  of  this 
character,  of  the  opening  of  books  of  subscription. 

In  other  words,  the  Court  of  Appeals  has  said  that  the  opening  of 
books  of  stibscription  is  permissive,  that  the  statute  does  not  prohibit 
any  other  mode  of  subscription,  and  that  any  contract  of  subscription, 
good  and  valid  at  common  law,  is  still  valid,  notwithstanding  this  sec- 
tion. This  means  that  there  is  no  statutory  provision  in  this  state  ex- 
pressly or  impliedly  requiring  a  writing,  and  we  may  thus  eliminate 
the  determination  of  whether  a  good  cause  of  action  is  set  forth  in  the 
complaint  by  reason  of  the  absence  of  any  allegation  that  the  defend- 
ant signed  a  book  of  subscription  of  the  Playthings  Corporation,  or 
even  that  the  corporation  had  any  subscription  book  whatsoever.  There 
is  no  provision  of  the  statute  making  an  absolute  condition  that  to  con- 
stitute a  subscriber  the  name  must  be  entered  in  a  subscription  book 
of  the  corporation,  either  by  the  subscriber  or  by  some  one  in  his  behalf. 
It  may  be  that  the  statute  imposes  a  duty  upon  the  company  to  keep  a 
record  of  such  subscriptions  for  the  benefit  of  the  corporation,  or  of  its 
stockholders,  or  of  its  creditors  seeking  to  require  the  payment  of  un- 
-paid  stock  subscriptions.  It  may  be  that  the  section  is  susceptible  of 
the  interpretation  that,  if  subscriptions  are  taken  to  be  paid  for  in  the 
future,  it  is  the  duty  of  the  directors  to  open  books  of  subscription,  the 
penalty  for  the  neglect  of  which  might  be  ground  for  forfeiture  to  the 
public  of  the  corporate  franchise ;  but  it  would  be  straining  the  lan- 
guage used  to  hold  by  necessary  implication  that  the  omission  to  have 
the  subscribers  enter  their  names  or  cause  their  names  to  be  entered  in 
such  a  book  was  intended  to  enable  the  company  to  exempt  from  lia- 
bilities imposed  by  the  act  those  who,  but  for  such  an  interpretation, 
would  be  held  to  have  made  a  contract  of  subscription  good  and  valid 
at  common  law. 

The  statute  has  not  said  that  that  was  the  only  mode  of  making  a 
valid  subscription  and  in  the  absence  of  negative  or  restrictive  words 
such  as  were  used  in  the  last  part  of  the  section  with  reference  to  the 
payment  of  10  per  cent,  in  cash,  I  think  it  would  be  putting  a  forced  and 
unwarranted  construction  upon  the  language. 

It  is  only  by  holding  that  books  and  an  entry  of  a  subscription  there- 
in are  necessary,  or  by  giving  a  technical  construction  to  the  word 
"subscription,"  that  we  can  reach  the  conclusion  that  it  was  the  legis- 
lative intent  in  this  state  to  require  a  writing  in  order  to  have  a  valid 
subscription  agreement.  In  the  absence  of  any  such  requirement  of 
the  statute,  we  are  left  to  determine  the  question  upon  the  basis  of 
what  is  a  subscription  agreement,  good  and  valid  at  common  law. 

If  it  was  a  matter  of  necessary  implication  that  we  should  give  the 
word  "subscription"  its  technical  and  literal  meaning,  it  would  be  diffi- 
cult to  conceive  of  a  proper  book  of  subscription,  which  did  not  con- 
template that  a  subscriber  should  sign  his  name  in  the  book,  indicat- 
ing therein  the  number  of  shares  that  he  agreed  to  take ;  but  no  such 
technical  construction  has  been  placed  upon  such  a  provision  in  this  or 
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Other  states,  in  the  absence  of  clear  statutory  warrant  of  necessary  im- 
plication therefrom.  Great  latitude  has  been  allowed  t^  the  courts  in 
determining  what  was  necessary  in  the  way  of  making  a  subscription 
to  capital  stock. 

In  the  case  of  Rutenbeck  v.  Hohn,  143  Iowa,  13,  121  N.  W.  698, 
136  Am.  St.  Rep.  731,  in  which  an  oral  subscription  was  upheld,  the 
court  said  (143  Iowa,  at  page  19,  121  N.  W.  700  [136  Am.  St.  Rep. 
731]): 

"WhUe  the  strict  definition  of  the  word  •subscribe^  or  •subscription'  In- 
volves the  idea  of  a  written  signature,  yet  by  common  usage  it  is  often  em- 
ployed to  include  an  agreement,  written  or  oral,  to  give  or  pay  some  amount 
to  a  designated  purpose,  more  usually,  perhaps,  to  some  purpose  for  the  pro- 
motion oif  which  numerous  persons  are  uniting  their  means  and  their  efforts." 

"Subscribe"  has  been  defined  as  equivalent  to  ''agree  to  pay."  Strong 
V.  Eldridge,  8  Wash.  595,  36  Pac.  697.  In  the  case  of  Somerset  Na- 
tional Banking  Co.'s  Receiver  v,  Adams  (Ky.)  72  S.  W.  1125  (1903),  the 
court  said : 

"It  was  not  necessary  that  the  subscription  should  have  been  made  by  the 
appellee  in  writing.  Subscriptions  for  the  stock  of  corporations  are  made  ac- 
cording to  the  principles  governing  contracts  generally,  and  we  know  of  no 
principle  which  forbids  their  being  made  by  parol." 

In  23  American  &  English  Ency.  of  Law,  tit.  "Stockholders,"  786,  it 
is  said: 

"No  particular  form  is  essential  to  the  validity  of  a  contract  of  subscription. 
Any  form  by  which  an  intent  to  effect  a  contract  of  membenahip  is  manifest 
will  suffice,  and  even  without  a  formal  subscription,  or  where  it  is  irregular, 
the  contract  may  be  inferred  from  acquiescence  and  acceptance  of  the  benents 
of  membership." 

In  Cook  on  Corporations  (7th  Ed.,  1913)  vol.  1,  §  52,  the  author  says : 

"There  have  been  various  dicta  to  the  effect  that  a  subscription  cannot 
be  entered  into  by  parol"  (citing  Pittsburgh,  etc.,  R.  R.  v.  Gazzam,  32  Pa. 
340;  Vreeland  v.  N.  J.  Stone  Co.,  29  N.  J.  Eq.  188;  Thames  Tunnel  Co.  v. 
Sheldon,  6  B.  &  C.  341 ;  Fanning  v.  Insurance  Co.,  37  Ohio  St  339,  41  Am. 
Kop.  517) ;  "but  the  later  and  better  opinion  is  that  such  a  subscription  is 
valid  and  binding**  (citing  Somerset,  etc.,  Co.'s  Receiver  v.  Adams,  72  S.  W. 
1125;  Liberty,  etc.,  Bank  v.  Otter  View,  etc.,  Co.,  96  Va.  352,  31  S.  E.  511; 
Rogers  v.  Burr,  105  Ga.  432,  31  S.  B.  438,  70  Am.  St  Rep.  50;  Rutenbeck  v. 
Iiohn,  143  Iowa,  13,  121  N.  W.  698,  136  Am.  St  Rep.  731;  Penn,  etc.,  Co.  v. 
Cody,  161  Mich.  604,  126  N.  W.  1053;  Reed  v.  Gold,  102  Va.  37,  45  S.  E.  868; 
Reid  V.  Detroit,  etc.,  Co..  132  Mich.  528.  94  N.  W.  3;  Colfax  Hotel  Co.  v. 
Lyon,  69  Iowa,  683,  29  N.  W.  780;  Bullock  v.  Falmouth,  etc.,  Co.,  85  Ky. 
184,  3  S.  W.  129 ;  Tabler  v.  Anglo  American  Ass'n  (Ky.)  32  S.  W.  602 ;  Shellen- 
berger  v.  Patterson,  168  Pa.  30,  31  Atl.  943 ;  York  Park  Bldg.  Ass'n  v..  Barnes, 
39  Neb.  834,  58  N.  W.  440). 

The  cases  referred  to  by  the  author  as  containing  dicta  to  the  effect 
that  a  subscription  cannot  be  entered  into  by  parol  seem  to  refer  to  and 
rest  upon  the  English  decision  in  the  case  of  Thames  Tunnel  Co.  v. 
Sheldon,  6  B.  &  C.  341.  A  careful  reading  of  that  case  demonstrates 
that  this  point  was  not  decided,  but  that  the  court  was  considering  a 
statute  and  interpreted  it.    The  section  involved  provided: 

••That  the  respective  persons  who  have  subscribed,  or  who  shall  hereafter 
subscribe  or  advance  any  money  for  and  towards  making  and  maintaining 
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the  said  tnnnel,  shall,  and  are  hereby  required  ta  pay  the  tmms  by  them 
respectively  sahficribed  at  such  times  and  li»  such  manner  as  «hall  be  directed 
by  the  directors;  and  in  case  any  of  such  subscribers  shall  neglect  to  pay 
the  same  at  the  time  and  place,  and  in  manDer  so  required  for  that  purpose, 
the  said  company  or  their  directors  are  hereby  empowered  to  sue  for  and 
recover  the  same." 

The  sole  question  there  decided  was  whether  the  word  "subscribe" 
was  applicable  to  those  who  had  "advanced  money"  within  the  mean- 
ing of  the  statute,  and  the  court  simply  said  that  the  fair  interpretation 
of  the  act  was  that  the  word  "subscriber"  was  intended  to  apply  only 
to  those  who  had  stipulated  that  they  would  make  payment  in  the 
future  by  signing  the  contract  involved  in  that  case,  which  happened  to 
be  in  writing,  and  not  to  those  who  had  already  advanced  money,  but 
who  had  not  signed  the  contract.  The  language  used  in  the  opinion 
was  intended  to  fit  the  facts  of  that  case,  and  not  to  determine  the  prin- 
ciple that  a  subscription  to  stock  had  to  be  in  writing,  irrespective  of 
the  statute  involved.^ 

In  the  case  of  Colfax  Hotel  Co.  v.  Lyons,  69  Iowa,  683,  29  N.  W. 
780,  it  was  held  that  a  parol  agreement  made  with  the  directors  of  a 
corporation  to  take  certain  shares  of  the  stock  thereof  is  valid  and  en- 
forceable, when  there  is  no  provision  in  the  charter  of  the  corporation 
or  in  the  laws  of  the  state  requiring  such  contracts  to  be  in  writing. 
In  that  case  no  entry  was  made  in  the  stockbook  or  records  of  the  com- 
pany until  after  the  defendant  had  notified  the  officers  of  the  company 
that  he  would  not  take  or  pay  for  the  stock,  so  that  the  agreement 
rested  entirely  in  parol,  and  the  question  was  whether  it  was  valid  and 
enforceable.  Having  determined  that  there  is  no  statutory  require- 
ment in  this  state  that  such  contracts  should  be  in  writing,  the  reasoning 
ot  that  case  is  applicable  here.    The  court  said : 

*'There  is  nothing  in  the  nature  of  the  contract  which  requires  it  to  be  in 
writing.  For  the  purpose  of  effecting  the  object  of  its  organization,  the  pow- 
ers of  the  corporation,  unless  restricted  by  statute,  are  as  broad  as  those  of 
a  natural  person.  •  •  *  "When  no  provision  or  limitation  on  the  subject  is 
made,  and  the  object  is  one  concerning  which  they  have  power  to  contract, 
it  follows  necessarily,  we  think,  that  they  may  contract  in  either  manner 
[orally  or  in  writing],  as  may  be  determined  by  the  incorporators  or  di- 
rectors. The  ability  to  do  this  is  necessarily  incident  to  the  powers  with  which 
they  are  vested  under  the  law." 

In  the  case  of  Bullock  v.  Falmouth,  etc.,  R.  *Co.,  85  Ky.  184,  3  S.  W. 
129,  the  court  held  that,  there  being  consideration  for  the  agreement, 
the  fact  that  it  is  verbal  makes  no  difference;  and,  since  there  was 
nothing  in  the  statute  of  frauds  requiring  such  an  agreement  to  be 
in  writing,  an  oral  agreement  was  as  binding  as  if  it  had  been  in  writ- 
ing. 

In  York  Park  Bldg.  Ass'n  v.  Barnes,  39  Neb.  834,  at  page  839,  58 
N.  W.  440,  at  page  441,  the  court  said : 

"It  is  next  asserted  that  the  petition  does  not  allege  any  subscription  in 
writing  to  the  stock.  By  the  more  recent  authorities  a  subscription  in  writing 
is  not  necessary  (Cook,  Stock  and  Stockholders,  §  52) ;  but,  if  a  writing  were 
required,  it  would  be  only  because  of  the  statute  of  frauds,  and  not  upon  any 
principle  of  the  common  law." 
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[9]  Shares  of  joint-stock  companies  are  neither  goods,  wares,  nor 
merchandise,  within  the  meaning  of  the  statute  of  frauds..  1  Thomp. 
Corporations,  §  1068.  In  the  same  volume  the  same  author  says  in 
section  1147: 

"It  is  neither  necessary  that  there  should  be  a  contract  In  writing  to  take 
and  pay  for  shares,  nor  an  actual  receipt  of  them,  or,  what  is  tantamount,  a 
receipt  of  their  symbol,  a  stock  certificate,  in  order  to  constitute  one  a  share- 
holder. It  has  accordingly  been  held  that  one  may  become  a  shareholder,  with- 
out signing  the  stock  l)ook  or  any  agreement  to  take  shares,  and  that  a  parol 
agreement  made  with  the  directors  of  the  corporation  to  take  stock  can  be 
enforced,  when  neither  the  governing  statute,  nor  the  charter,  requires  such 
contract  to  be  in  writing." 

Clark  and  Marshall,  in  their  work  on  Private  Corporations  (volume 
2,  p.  1384),  say: 

"JSo  writing  at  all  is  necessary  to  a  valid  subscription  to  the  stock  of  a 
corporation,  unless  it  is  expressly  or  Impliedly  required  by  the  charter  or 
general  law  under  which  the  corporation  Is  formed.  In  the  absence  of  such 
a  requirement  a  valid  subscription  may  be  made  either  orally  or  in  writing, 
or  partly  orally  and  partly  in  writing,  or  it  may  be  implied  from  conduct" 

Reading  these  authorities  in  the  light  of  what  was  said  by  the 
Court  of  Appeals  in  the  Gifford  Case,  I  can  only  reach  the  conclusion 
that  in  this  state  subscriptions  for  the  stock  of  corporations  are  made 
according  to  the  principles  governing  contracts  generally,  and,  having 
found  no  principle  which  forbids  the  making  of  such  contracts  by 
parol,  that  an  oral  agreement  to  take  stock  is  valid  and  enforceable, 
when  accompanied  by  the  payment  required  by  the  statute  of  10  per 
cent,  in  cash. 

[10]  It  is  also  settled  in  this  state  that  a  subscription  is  not  invalid 
because  a  short  interval  of  time  occurs  between  the  time  of  making 
the  actual  subscription  agreement  and  the  payment  of  the  money.  Ex- 
celsior Grain  Binder  Co.  v.  Steyner,  25  Hun,  91 ;  BuflFalo  R.  Co.  v. 
Clark,  22  Hun,  359.  It  is  thus  immaterial  that  the  10  per  cent,  pay- 
ment in  cash  was  made  by  the  defendant  several  days  after  the  date 
of  the  subscription  agreement. 

[11, 12]  2.  In  the  case  of  Mills,  as  Trustee,  v.  McNamee,  which  is 
also  before  me  for  disposition  upon  a  similar  demurrer,  the  facts  are 
distinguishable  only  in  the  following  respects,  namely:  That  the  sub- 
scription agreement  was  in  writing,  but  that  the  defendant  McNamee 
paid  less  than  10  per  cent,  upon  the  amount  subscribed  by  him  in  cash. 
The  amount  which  he  should  have  paid  was  $542.50,  and  the  amount  of 
the  payment  made  by  him  was  $500.  As  we  have  seen,  it  is  the  strict 
requirement  of  the  statute  that — 
**Ko  subscription  shall  be  received  or  taken  without  such  payment" 

If  the  law  prescribes  conditions  or  special  methods  for  becoming  a 
member  of  a  corporation,  the  law  is  imperative,  and  the  courts  have 
held  strictly  to  the  rule  of  the  statute,  with  one  or  two  exceptions 
to  which  I  will  refer.  It  has  several  times  been  decided  that  no  sub- 
scription to  stock,  made  after  incorporation,  was  valid  or  binding  until 
at  least  10  per  cent,  of  the  amount  had  been  paid.  B.  R.  &  M.  R.  R. 
Co.  V.  Clarke,  25  N.  Y.  208;  Beach  v.  Smith,  30  N.  Y,  116;  Ogdens- 
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burg,  etc.,  R.  Co.,  v.  Woolley,  *40  N.  Y.  118;  N.  Y.  &  O.  R.  Co.,  v. 
Van  Horn,  57  N.  Y.  473;  So.  Buffalo  Gas  Co.  v.  Bain,  9  Misc.  Rep. 
425,  30  N.  Y.  Supp.  264.  As  I  have  already  pointed  out,  if  the  defend- 
ant making  the  subscription  makes  a  subsequent  payment  of  the  10 
per  cent.,  tfie  courts  have  held  that  there  has  been  a  ratification,  and  a 
compliance  with  the  statute  by  so  doing.  Excelsior  Grain  Binder  v. 
Steyner,  25  Hun,  91 ;  Buffalo  R.  Co.  v.  Clark,  25  Hun,  359. 

It  has  also  been  held,  in  a  case  where  the  defendant  subscribed  for 
shares  and  failed  to  make  a  10  per  cent.  pa)rment,  but  such  defendant 
received  the  shares,  acted  as  a  director  of  the  corporation,  received  divi- 
dends, and  sold  the  stock  for  a  substantial  price,  that  a  sound  public 
policy  and  the  plain  rules  of  good  faith  dictated  that  such  defendant 
could  not  avoid  his  liability  on  his  subscription  upon  the  ground  that 
he  had  not  paid  10  per  cent,  of  the  amount  of  his  subscription.  In  that 
case  the  statute  would  become  a  shield  of  fraud,  and  the  stockholder 
was  properly  held  to  pay  the  amount  due  on  the  stock  on  principles 
somewhat  in  the  iiature  of  an  estoppel.  Jeffery  v,  Selwyn,  220  N.  Y. 
77^  115  N.  E.  275.  I  am  unable  to  find  that  the  complamt  in  the  case 
against  McNamee  sets  forth  any  facts  that  would  justify  the  applica- 
tion of  the  principle  involved  in  the  case  of  Jeffery  v.  Selw)m. 

A  different  question  might  arise  if  the  failure  to  comply  with  the  re- 
quirement of  the  statute  was  followed  by  conduct  on  the  part  of  the 
stockholder  which  would  make  it  inequitable  and  unjust  that  he  be 
permitted  to  repudiate  the  obligation  which  he  impliedly  assumed.  As 
far  as  appears  from  the  complaint,  there  is  no  claim  of  anything  done 
by  the  defendant  McNamee,  other  than  payment  of  the  $500,  which 
was  less  than  10  per  cent,  of  the  amount  of  his  subscription.  It  is  my 
opinion  that  this  is  not  enough. 

My  conclusion  in  these  two  cases,  therefore,  is  that  in  the  case 
against  D.  Harry  Friedman  the  demurrer  should  be  overruled,  with 
costs,  and  in  the  case  against  Frank  A.  McNamee  the  demurrer  should 
be  sustained,  with  costs. 


LKE  V.  LLOYD. 
(Sapreme  Court,  Special  Term,  Rockland  Ck>iinty.    April  2,  ld20.) 

L  BboKEBS   ^S»106 — EVIDENCB   HELD   TO   SHOW    BtJSPBNglON    OF    NBGOTIATIONS 
PRIOB  TO  SALIB. 

In  an  action  on  an  agent's  contract  of  sale  of  real  estate,  evidence  helA 
to  show  that  plaintiff  and  defendant,  both  of  whom  were  about  to  go  to 
Europe,  had  agreed  to  suspend  negotiations  until  their  return. 

2.  BBOKEBS    ^=:>44 — W^ERE    NEGOTIATIONS    SUSPENDED,    AGENT'S    POWER    WAS 

TERMINATED. 

Where  parties  negotiating  for  a  sale  of  real  estate  agreed  to  defer 
further  negotiations  until  their  return  from  contemplated  trips,  the  ven- 
dor's agent  had  no  power  thereafter,  and  without  any  new  authority  from 
the  vendor,  to  bind  him  by  an  agreement  for  the  immediate  sale  of  the 
premises. 

3.  Brokers  ^=s>93,  106 — Cannot  make  contract  or  sale  withoxtt  express  au- 

thority. 

The  ordinary  function  of  a  real  estate  broker  is  to  introduce  and  bring 
the  parties  together,  and  in  order  to  bind  the  owner  by  a  contract  of  sale 
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he  must  have  express  authority  so  to  do,  which  will  not  be  Inferred  from 
the  mere  fact  that  he  has  the  property  on  his  books  for  sale. 

4.  Specific  pebfobmancb  ^s»6,  82(3) — Receipt  pob  deposit  not  snfobceablb 

CONTBACT,    because  IACKIN6  HUTUALITY. 

A  receipt  for  a  deposit  on  the  purchase  price  of  real  estate  therein 
described,  signed  by  the  vendor's  agent,  is  not  an  enforceable  contract,  of 
which  specific  performance  may  be  granted,  as  the  purchaser  la  not 
bound,  and  mutuality  of  obligation  and  remedy  are  lacldng. 

Action  by  Harry  T.  Lee  against  John  E,  Lloyd.  Complaint  dis- 
missed. 

Frank  Comesky,  of  Nyack,  for  plaintiff. 
M.  B.  Patterson,  of  Nyack,  for  defendant. 

TOMPKINS,  J.  This  is  an  action  for  the  specific  performance  of 
an  alleged  contract  for  the  sale  of  real  property  by  the  defendant  to 
the  plaintiff.  The  writing  or  memorandum,  alleged  by  the  plaintiff  to 
be  a  contract,  and  upon  which  he  relies  in  this  action,  reads  as  fol- 
lows: 

"Nyack,  N.  Y..  August  14,  ldl9. 
"Mr.  Harry  C.  Lee. 

"Received  from  the  above-named  Harry  C.  Lee  the  sum  of  thirty-five  hun- 
dred ($3,500)  dollars,  representing  a  ten  (10%)  deposit  on  thirty-five  thousand 
($35,(>00)  dollars  which  is  the  purchase  price  of  the  Rev.  J.  E.  Lloyd  property 
on  the  river  front  on  the  east  side  of  Plermont  avenue  in  South  Nyack,  N.  Y., 
it  being  the  same  premises  now  owned  and  occupied  by  the  said  Mr.  Lloyd  and 
his  wife,  and  bounded  on  the  north  by  property  now  or  formerly  of  Osbom, 
on  the  south  by  properties  on  Voorhis  Point,  on  the  east  by  the  Hudson  river, 
and  on  the  west  by  Plermont  Ave. 

•Title  to  be  closed  on  November  first,  1919. 

"[Signed]    H.  J.  McGinley,  Agent 

"for  Rev.  J.  B.  Lloyd." 

Two  questions  of  law  are  presented,  namely : 

First.  Had  H.  J.  McGinley,  who  signed  the  contract  "H.  J.  Mc- 
Ginley, Agent  for  J.  E.  Lloyd,"  authority  to  bind  the  plaintiff  to  the 
defendant  by  a  contract  to  sell  and  convey  the  defendant's  real  estate. 

Second.  If  McGinley  had  such  authority,  is  the  memorandum  or 
writing  which  was  signed  by  him  and  above  quoted  a  valid  and  en- 
forceable contract  for  the  sale  of  the  defendant's  real  estate.  There 
is  also  a  vital  question  of  fact  involved,  and  that  is  whether,  on  the 
13th  day  of  August,  1919,  it  was  agreed  and  understood  between  the 
parties  that  further  negotiations  between  the  plaintiff  and  the  defendant 
for  the  sale  and  purchase  of  the  premises  should  be  suspended  until 
their  return  from  Europe,  which  would  be  in  the  fall  of  that  year. 

[1]  The  greater  weight  of  proof,  including  the  circumstances  and 
the  probabilities,  shows  that  on  August  13th,  when  the  plaintiff  and  the 
defendant  were  both  about  to  sail  for  Europe,  after  there  had  been 
considerable  negotiation  between  the  parties,  including  Mrs.  Lee  and 
Mr.  McGinley,  but  before  the  selling  price  and  details  of  the  transaction 
had  been  agreed  to,  it  was  agreed  that  nothing  more  would  be  done  un- 
til after  the  return  of  the  plaintiff  and  the  defendant  from  their  Euro- 
pean trips.    The  defendant  and  his  wife  so  testified,  and  the  testimony 
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of  the  plaintiff  and  Mrs.  Lee  tends  to  corroborate  the  defendant's  claim 
in  that  respect. 

On  August  13th  Mrs.  Lee  saw  the  defendant  and  had  several  conver- 
sations with  him  during  the  day  and  evening  before  Mr.  Lee  arrived, 
and  upon  his  arrival  she  informed  him  that  the  matter  was  going  to  be 
put  over  until  the  defendant  came  back  from  Europe.  Mr.  McGinley, 
the  agent,  testified  that,  when  he  saw  Mr.  Lee  that  evening,  he  asked 
him  what  he  had  decided  to  do  about  the  property,  and  that  Mr.  Lee  re- 
plied, 

"Well,  I  don't  know.  As  I  nndersfand  It,  Mrs.  Lee  said  the  matter  was  going 
to  be  put  over  until  I  come  back  from  Europe." 

And  Mr,  McGinley  further  testified  in  substance  that  when  he  left 
Mr.  and  Mrs.  Lee  he  understood  that  the  agreement  with  the  defend- 
ant was  that  the  whole  matter  was  to  be  suspended  until  the  parties 
returned  from  Europe.  Mrs.  Lee  testified  that  when  she  left  the  de- 
fendant that  evening  she  told  him  she  wanted  the  place  very  badly, 
and  asked  if  it  would  be  just  the  same  when  Mr.  Lee  came  back,  and 
that  Dr.  Lloyd  replied  in  the  affirmative.  She  also  testified  in  sub- 
stance that  the  defendant  said  he  thought  it  would  be  better  if  the  mat- 
ter could  be  suspended  until  his  return  from  Europe,  and  that  "the 
whole  matter  would  stand  over  until  he  got  back."  It  is  conceded  that 
the  defendant  refused  to  take  a  payment  on  account  on  August  13th. 
The  plaintiff  also  testified  in  effect  that  he  imderstood  from  .the  de- 
fendant that  it  had  been  arranged  to  let  the  matter  rest  for  the  time 
being,  and  tmtil  he  returned  from  Europe,  and  that  he  had  talked  It 
over  with  Mr.  McGinley,  the  agent,  and  with  Mrs.  Lee,  and  that  they 
were  all  going  to  let  the  matter  stand  over  until  he  and  Lloyd  returned 
from  abroad. 

The  defendant  testified  that  he  said  to  Mrs.  Lee,  before  the  plain- 
tiff's arrival,  "Now,  this  matter  will  have  to  stand  just  as  it  is  until  I 
get  back  from  Europe,"  and  that  this  was  said  in  the  presence  of  Mr. 
McGinley  and  Mrs.  Lee,  and  was  mandatory  to  McGinley,  whereupon 
the  agent,  McGinley,  said,  "Then,  if  that  is  the  case,  you  ought  to  pay 
some  money  down,"  to  which  the  defendant  replied : 

"There  is  no  occasion  for  any  money,  because  the  price  has  not  been  met ; 
but  you  need  not  worry,  for,  if  we  sell  at  all,  we  will  sell  to  you." 

The  defendant  also  testified  that  after  he  had  had  this  conversation 
with  Mrs.  Lee  and  Mr.  McGinley,  and  upon  the  arrival  of  Mr.  Lee, 
that  Mr.  Lee  said  "Couldn't  this  thinjg  stand  over  until  we  get  back?"  to 
which  the  defendant  replied,  "Nothing  else  can  be  done,  as  it  was  all 
settled  in  the  presence  of  Mr.  McGinley  and  Mrs.  Lee,"  by  which  he 
had  reference  to  the  conversation  already  had  that  day  with  Mrs. 
Lee  in  the  presence  of  Mr.  McGinley. 

Mrs.  Lloyd,  the  defendant's  wife,  testified  that  she  heard  Mrs.  Lee 
say  to  the  defendant  thfit  she  had  come  up  from  Mr.  Lee  to  ask  if  Mr. 
Lloyd  would  not  be  willing  to  defer  the  transaction  until  they  both  . 
returned  from  Europe,  whereupon  Mr.  Lloyd  replied,  "Well,  my  dear 


Digitized  by 


Google 


298  181   NEW   YOBK   SUPPLBMBNT  (Sup.  Ct 

woman,  nothing  else  can  be  done ;  the  time  is  too  short,**  and  this  con- 
versation Mrs.  Lloyd  says  was  in  the  presence  of  Mr.  McGinley. 

The  circumstance  that  both  parties  were  about  to  sail  for  Europe, 
and  that  the  plaintiff  had  not  yet  agreed  to  pay  the  defendant's  price 
of  $35,000,  and  that  there  were  details  to  be  settled  respecting  the 
making  of  the  contract,  and  the  date  of  possession,  and  the  time  and 
manner  of  payment,  together  with  the  correspondence  between  the 
parties,  all  tend  to  corroborate  the  defendant's  claim  that,  when  the 
defendant  saw  Mr.  and  Mrs.  Lee  for  the  last  time  on  August  13th, 
there  had  not  only  been  no  meeting  ot  the  minds  upon  all  the  essential 
elements  of  a  contract  of  sale  and  purchase,  but,  on  the  contrary,  a 
distinct  understanding  that  the  whole  matter  was  to  be  deferred  un- 
til the  parties  should  return  a  few  months  later  from  Europe.  It  ap- 
peared without  dispute  that  after  Mr.  and  Mrs.  Lee  had  both  left 
the  defendant's  home  on  Xtit  night  of  August  13th,  and  without  again 
seeing  him,  the  agent,  Mr.  McGinley,  importuned  the  plaintiff  to  accede 
to  the  defendant's  terms,  and  urged  him  to  purchase  the  property  for 
the  sum  of  $35,000,  and  the  next  day  Mr.  McGinley,  without  again 
seeing  the  defendant,  went  to  New  York  and  saw  the  plaintiff,  at  which 
time  the  plaintiff  agreed  to  the  terms  and  paid  to  McGinley  the  sum 
of  $3,500,  being  10  per  cent,  of  the  purchase  price,  whereupon  Mc- 
Ginley wrote,  signed,  and  delivered  to  the  plaintiff  the  memorandum  or 
agreement  dated  August  14,  1919,  and  above  quoted. 

In  these  circumstances  it  must  be  held  that  there  was  no  agreement 
to  sell  on  the  part  of  the  defendant,  and  no  authority  given  by  him 
to  McGinley  to  sell  to  the  plaintiff  on  the  14th  day  of  August.  On  the 
contrary,  it  had  been  agreed  between  all  the  parties  that  further  nego- 
tiations should  be  deferred  until  the  return  of  the  parties  from  their 
contemplated  European  trip,  and  that,  after  such  understanding  was 
had  at  the  defendant's  home  on  the  13th  of  August,  no  other  or  new 
agreement  was  made  by  them,  or  authorized  by  the  defendant  to  be 
made  for  him,  by  the  agent,  Mr.  McGinley. 

r2,  31  If  the  whole  matter  was  by  agreement  between  the  parties  put 
off  until  the  return  of  the  plaintiff  and  defendant  from  Europe,  then 
surely  the  agent,  McGinley,  had  no  power  thereafter,  and  without  au- 
thority from  the  defendant,  to  bind  him  by  another  agreement  for  the 
immediate  sale  of  the  premises.  Besides  this,  I  think  that  even  in  the 
absence  of  an  understanding  between  the  parties  that  further  arrange- 
ments were  to  be  deferred  until  the  return  of  the  plaintiff  and  de- 
fendant, the  agent,  Mr.  McGinley,  did  not  have  authority  to  bind  the 
defendant  by  executing  a  contract  of  sale. 

Mr.  McGinley  was  a  real  estate  broker,  and  had  the  defendant's 
premises  on  his  books  for  sale  and,  as  is  the  custom  in  the  real  estate 
brokerage  business,  he  took  the  plaintiff  to  Mr.  Lloyd  as  a  possible  pur- 
chaser of  the  premises,  and  his  function  was  to  introduce  and  bring 
the  parties  togefher,  and,  if  possible,  to  induce  the  plaintiff  to  purchase 
the  premises,  and  to  get  them  to  agree  upon  terms  of  sale,  and  when 
he  found  for  the  defendant's  premises  a  purch.aser  who  was  able,  will- 
ing, and  ready  to  purchase  the  same  on  the  defendant's  terms,  he  earn- 
ed his  commission  as  a  broker;  but  I  think  that  he  had  no  power,  with- 
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out  express  authority  from  the  defendant,  to  bind  the  defendant  to  the 
plaintiff  by  a  contract  of  sale.  He  was  not  an  agent  empowered  to  sell, 
but  simply  a  broker  or  middleman,  whose  duty  is  ordinarily  limited  to 
bringing  together  the  parties,  but  without  power  to  excute  a  contract 
on  l^half  of  the  owner.  It  was  so  held  in  Coleman  v.  Garrigues,  18 
Barb.  60,  in  which  the  court  held : 

**It  is  weU  known  that  the  general  agency  of  brokers  In  real  estate  Is  limited 
to  finding  a  buyer  or  borrower  who  will  assent  to  the  terms  of  the  seller  or 
lender,  and  then  bringing  the  parties  together.  ♦  ♦  ♦  The  owner  of  real 
estate,  who  authorizes  a  broker  to  sell  his  land,  would  be  surprised  to  find 
the  broker  assuming  to  sign  a  contract  for  the  sale.  ♦  *  ♦  In  dealing 
in  real  estate,  the  authority  to  sign  a  contract  is  never  understood  to  l>e 
granted  from  the  mere  authority  to  make  a  bargain.  The  proposed  purchaser 
may  be  rery  objectionable ;  he  may  he,  one  who  would  erect  nuisances  to  annoy 
the  neighbors,"  etc  "For  such  reasons  the  power  of  the  broker  is  thus  practi- 
cally limited.  ♦  ♦  •  A  different  rule  may  prevail  as  to  merchandise; 
then  the  transaction  ends  in  the  sale.  ♦  ♦  ♦  The  contract  for  the  sale  of 
real  estate  needs  the  skill  of  a  lawyer;  that  for  the  sale  of  merchandise  any 
derk  may  draw.  *  *  *  An  agent,  within  the  meaning  of  the  statute  of 
frauds,  who  can  sign  the  name  of  the  owner  of  lands  to  a  contract  for  its 
sale,  Is  not  one  who  has  the  mere  authority  to  make  a  bargain  for  the  sale, 
but  one  who  is  made  the  owner*s  agent  to  sign  his  name  to  the  contract*' 

This  decision  was  not,  in  my  opinion,  overruled  in  the  case  of  Hay- 
dock  V.  Stow,  40  N.  Y.  368,  as  claimed  by  the  plaintiff's  counsel.  In 
that  case  the  court,  in  using  the  language  quoted  in  the  plaintiff's  brief, 
was  speaking  of  express  written  authority  that  had  been  signed  by  the 
owner,  giving  to  his  agents  power  to  sell  certain  premises  therein  de- 
scribed upon  terms  and  conditions  the  details  of  which  were  all  fully 
set  forth  in  the  written  authority,  and  amounted  to  a  power  of  attorney ; 
and  the  court  correctly  held  that — 

"An  agent  authorized  to  sell  either  real  or  personal  estate  may  enter  into 
a  contract,  within  the  terms  of  his  authority,  which  will  bind  his  principal." 

But  the  question  here  is  whether  Mr.  McGinley  acted  "within  the 
terms  of  his  authority"  when  he  tmdertook  to  bind  the  defendant  with 
a  written  contract,  signed  by  himself  as  agent. 

The  case  of  Coleman  v.  Garrigues,  18  Barb.  60,  has  never  been,  so 
far  as  I  can  find,  overruled  or  disapproved,  and  the  rule  there  laid 
down  is  in  harmony  with  the  generally  accepted  and  reasonable  rule 
that  a  real  estate  broker,  in  order  to  bind  the  owner  of  property  by 
a  contract  of  sale,  must  have  express  authority  so  to  do,  and  that  such 
power  will  not  be  inferred  from  the  fact  that  the  agent  or  broker  has  the 
property  on  his  books  for  sale.  If  a  real  estate  broker  has  implied  au- 
thority to  make  a  contract  of  sale  on  behalf  of  the  owner  of  property, 
which  he  may  have  on  his  books  for  sale,  and  for  which  he  may  sedk 
a  purchaser,  would  he  not  have  power  also  to  execute  a  deed  of  the 
premises  on  behalf  of  the  owner?  The  powers  granted  to  a  real  estate 
broker  do  not,  as  a  rule,  include  the  power  to  make  a  complete  sale  of 
his  employer's  property,  although  of  course  this  power  may  be  dele- 
gated to  him,  if  the  employer  sees  fit  to  do  so.  But  it  is  not  within  the 
scope  of  the  ordinary  powers  of  a  real  estate  broker  to  make  a  contract 
of  sale  which  shall  be  binding  upon  the  owner. 

[4]  There  is  another  serious  barrier  to  the  plaintiff's  right  of  ac- 
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tion,  and  that  is  a  lack  of  mutuality  of  obligation  and  remedy  under  the 
paper  of  August  14,  1919,  alleged  to  be  a  memorandum  or  contract  of 
sale.  Assuming  that  McGinley  had  authority  by  the  writing  in  question 
to  bind  the  defendant  as  the  owner  of  the  premises,  there  is  no  obliga- 
tion on  the  plaintiff's  part  created  thereby.  He  did  not  sign  the  paper 
or  any  writing  accepting  its  terms.  The  paper  is  not  an  agreement  to 
sell,  for  the  reason  that  there  are  not  two  parties  to  it.  An  agreement 
cannot  be  made  by  one  party  alone.  The  paper  in  question  is  no  more 
than  a  receipt  for  a  deposit  on  account  of  the  purchase  money,  but  it 
in  no  way  binds  the  plaintiff.  He  does  not  thereby  agree  to  purchase 
the  property  for  the  sum  of  $35,000,  or  any  amount.  His  failure  to 
purchase  the  property  and  pay  the  balance  of  the  purchase  money  would 
result^  in  a  forfeiture  by  him  of  his  deposit,  and  nothing  more.  A 
paper,  and  what  would  have  been  a  binding  contract  upon  both  parties, 
was  afterward  offered  the  defendant ;  but  he  refused  to  execute  it.  A 
contract  for  the  sale  of  real  estate,  to  be  good  in  equity,  must  be  en- 
forceable against  all  parties  to  it,  and  the  infirmity  of  this  so-called 
contract  or  memorandum  is  that  under  it  no  cause  of  action  in  equity 
could  be  maintained  against  the  plaintiff  for  its  enforcement,  and  there- 
fore it  cannot  be  enforced  against  the  defendant,  even  assuming  the 
defendant's  duly  authorized  agent  executed  it. 

In  the  case  of  Dunlop  v,  Haerter,  181  N.  Y.  Supp.  491,  recently  de- 
cided by  this  court  in  this  county,  a  sufficient  contract  of  sale  was 
executed  by  both  parties,  and  a  substantial  payment  made  on  account ; 
but  it  contained  a  provision  that — 

''The  party  of  the  second  part  [the  purchaser]  shaU  have  the  option,  by 
forfeiting  the  payment  made  on  signing  this  contract,  to  cancel  and  termi- 
nate this  contract  at  any  time  on  or  before  January  1,  1914,  in  which  case 
the  party  of  the  first  part  shall  retain  the  same  the  said  sum  of  $200." 

The  party  of  the  second  part  (the  purchaser)  brought  an  action  for 
specific  performance  against  the  owner,  and  it  was  held  that  the  con- 
tract was  void  and  not  enforceable,  because  it  lacked  mutuality  of 
remedy,  inasmuch  as,  under  the  clause  just  quoted,  the  owner  could 
not  have  maintained  an  action,  against  the  purchaser  for  specific  per- 
formance, and  that  decision  was  affirmed  by  the  Appellate  Division 
without  opinion  or  upon  the  opinion  of  the  trial  court.  172  App.  Div. 
892,  156  N.  Y.  Supp.  1121. 

In  Wadick  v.  Mace,  191  N.  Y.  1,  83  N.  E.  571,  it  was  held,  as  it  has 
been  many  times  before,  that  specific  performance  of  a  contract  for 
the  sale  of  land  will  be  denied  by  a. court  of  equity,  in  the  absence  of 
mutuality  of  remedy  by  both  parties  to  the  contract,  and  that  an  offer 
or  tender  to  perform,  such  as  it  is  claimed  was  made  by  the  plaintiff 
in  this  case,  is  not  sufficient  to  relieve  the  situation  of  the  lack  of  the 
requisite  mutuality  as  to  remedy.  The  test  is  whether,  under  the  con- 
tract or  memorandum  under  which  it  is  sought  by  the  plaintiff  to  en- 
force the  contract  against  the  defendant,  the  plaintiff  could  himself 
have  been  compelled  by  a  court  of  equity  to  perform.  I  think  it  must 
be  conceded  that  in  this  case  a  court  of  equity  could  not  compel  the 
plaintiff  to  take  and  pay  for  the  property. 

It  follows,  for  the  reasons  here  given,  that  the  complaint  must  be 
dismissed  upon  the  merits,  with  costs. 
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OITY  OF  NEW  YORK  T.  BEI/T  LINE  BY.  CORPORATION. 

(Supreme  Court,  Special  Tenn,  New  York  County.    February,  1920.) 

1.  Strekt  railroads  ^s»3&«-Power  to  rbquibe  raisinq  rails  of  tracks  mat 

bs  impusd. 

If  a  power  expressly  delegated  to  a  city  Implies  power  to  require  that 
rails  of  a  street  railway  track  be  raised,  a  grant  of  the  latter  is  contem- 
plated by  and  included  in  the  grant  of  the  former. 

2.  MtTNICIPAL    CORPORATIONS    ^S»269(3) — CHANQK    IN     STTRTACS    CONTOUR    OV 

STREET  DOBS  NOT  ZNTOLVS  A  ''CHANGE  OF  CTRADB." 

A  change  in  the  surface  contour  of  a  street  does  not  involve  a  ''change 
of  grade,"  within  the  meaning  of  that  term  as  used  in  Greater  New  York 
Charter,  IS  441,  442,  447,  951,  giving  the  board  of  estimate  and  appor- 
tionment power  to  change  the  map  and  plans  of  a  city,  or  to  change 
grades  and  to  raise  grade  for  dralnaga 

[Ed.  Note. — For  other  definitions,  see  Words  aad  Phrases,  First  and 
Second  Series,  Change.] 

8.  Municipal  corporations  <r=»269(3) — ^Exercise  of  powers  bt  borouoh 

PRESIDENT  HELD  NOT  TO  INVOLVE  A  "CHANGE  OF  GRADE." 

The  grants  of  power  to  the  city  of  New  York,  from  which  the  delegation 
of  the  power  claimed  by  it  on  Its  application  for  mandamus  directing  a 
railroad  company  to  conform  the  tram  rails  of  its  track  to  surface  grade 
of  a  street  as  shown  on  plans  for  repaving  approved  by  borough  president 
is  necessarily  implied,  are  found  In  Greater  New  York  Charter,  §  383,  read 
in  connection  with  Railroad  Law,  |  178,  and  the  exercise  of  powers  so 
conferred  on  borough  president  do  not  necessarily  involve  a  "change  ot 
grade,"  such  as  only  the  board  of  estimate  may  make. 
4.  Mandamus  <&=s>132 — Municipal  corporations  ^=»278(4) — ^Borough  presi- 
dent HAS  POWER  TO  DECIDE  WHEN  AND  HOW  STREETS  SHALL  BE  REPAVED. 

The  borough  president  of  the  dty  of  New  York,  in  view  of  Greatw  New 
York  Charter,  i  383,  may  decide  when  and  how  the  city  streets  shall  be 
repaved,  and  his  application  for  a  peremptory  writ  of  mandamus  to  re- 
quire a  railway  company  to  conform  its  rails  to  the  surface  grade  of  the 
street,  as  shown  on  the  duly  approved  plans  calling  for  a  change  in  the 
crown  of  the  roadway,  will  be  granted. 

Application  by  the  City  of  New  York  for  a  peremptory  writ  of  man- 
damus against  the  Belt  Line  Railway  Corporation.    Motion  granted. 

William  B.  Coughlan,  of  New  York  City  (William  P.  Burr,  Corp. 
Counsel,  of  New  York  City),  for  the  motion. 

Addison  B.  Scoville,  of  New  York  City  (Alfred  T.  Davison,  of  New 
York  City,  of  counsel),  opposed. 

GA VEGAN,  J.  The  city  of  New  York  applies  for  a  peremptory 
writ  of  mandamus  directing  the  Belt  Line  Railway  Corporation  to  con- 
form the  tram  rails  of  its  north  track  on  Fifty-Ninth  street,  between 
Fifth  and  Eighth  avenues,  to  the  surface  grade  of  the  street  as  shown 
on  certain  plans  for  repaving  approved  by  the  borough  president.  The 
plans  call  for  a  change  in  the  crown  of  the  roadway — the  present  pave- 
ment being  approximately  flat.  On  account  of  the  natural  slope  of  the 
land  the  tram  rails  of  the  north  track  were  laid  in  1897,  when  the  road 
was  electrified,  at  a  lower  level  than  the  tram  rails  of  the  south  track. 
That  was  done  with  the  approval  of  the  proper  authorities.    If  the  new 

^=»For  other  cases  see  same  topic  &  KET-NUMBER  in  aU  Key-Numbered  Digests  A  IndezM 
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pavement  is  built  up  to  the  surface  contour  shown  on  the  plans,  it  will 
be,  in  numerous  places,  higher  than  the  rails  of  the  north  track  as  at 
present  maintained.  It  is  asserted  that,  in  order  to  raise  the  rails,  the 
concrete  and  steel  structure  underneath  the  tracks  must  be  reconstruct- 
ed, and  that  the  cost  will  be  $10,000. 

Respondent  contends  that  section  50  of  the  Public  Service  Commis- 
sions Law  (Consol.  Laws,  c.  48)  shows  that  the  city  of  New  York  has 
not  been  granted  the  power  to  require  that  the  rails  be  raised.  Let 
us  assume  that  by  said  section  power  was  granted  to  the  Public  Serv- 
ice Commissions  which  might  be  used  to  require  respondent  to  raise  its 
rails.  It  does  not  follow  that  a  grant  of  power  which  may  be  properly 
exercised  to  accomplish  the  same  result  has  not  been  made  to  the  city. 
Because  we  may  admit  that  said  section  points  a  way  to  eflfectively  com- 
mand respondent  to  raise  tfie  rails  we  need  not  conclude  that  to  the 
city  of  New  York  there  has  not  been  delegated  power  which  is  suffi- 
cient, though  exercised  in  an  entirely  different  connection,  to  the  same 
end. 

[1]  The  case  of  People  ex  rel.  City  of  New  York  v.  New  York 
Railways  Co.,  217  N.  Y.  310,  112  N.  E.  49,  does  not  expound  any  doc- 
trine compelling  the  inference  that  the  Legislature  has  not  effectuated 
such  a  delegation  of  power.  The  city  there  sought  to  have  the  street 
railway  company  relocate  one  of  its  tracks  in  another  part  of  the  street. 
It  was  held  that  the  city  has  not  been  given  the  power  to  grant  away 
the  street  or  any  part  of  it  for  the  use  of  a  fixed  railway,  and  there- 
ioTf  it  cannot  require  the  street  railway  company  to  use  another  part 
of  the  street.  The  Court  of  Appeals  evidently  considered  that  such 
action  would  be  equivalent  to  a  grant  of  such  other  part  of  the  street. 
It  could  no  more  give  that  other  part  of  the  street  to  the  company 
which  already  had  its  track  set  in  the  street,  by  permission  of  the  Leg- 
islature, than  it  could  authorize  the  same  use  by  some  other  company. 
It  was  held  that  *'the  location  of  the  tracks  was  *  *  *  of  the  sub- 
stance of  the  franchise."  Stern  v.  International  R.  Co.,  220  N.  Y.  284, 
296,  115  N.  K.  759,  763  (2  A.  L.  R.  487).  The  same  court  has  shown 
that  the  Legislature  may  give  to  a  municipality  the  power  to  do  just 
what  the  city  is  doing  in  this  case.  The  case  of  People  ex  rel.  City  of 
Olean  v.  W.  N.  Y.  &  P.  T.  Co.,  214  N.  Y.  526,  108  N.  E.  847,  makes  it 
clear  that  the  power  in  the  city  to  require  a  street  railway  company  to 
raise  the  rails  of  its  tracks  may  be  inferred  from  the  delegation  to  the 
city  of  any  power  the  exercise  of  which  makes  necessary,  in  an  instance 
where  the  delegated  power  is  properly  exercised,  that  the  rails  be 
raised.  If  it  is  apparent  that  the  power  expressly  delegated  implies  the 
power  to  require  that  the  rails  be  raised,  a  grant  of  the  latter  is  con- 
templated by  and  included  in  the  grant  of  the  former.  214  N.  Y.  529, 
108  N.  E.  847. 

[2]  It  is  also  clear  that  there  is  no  merit  in  another  contention  made 
by  respondent :  that  the  power  now  claimed  by  the  city  can  be  implied, 
if  at  all,  only  from  the  power  to  change  the  grade  of  a  street  upon  tlie 
city  map  or  plan.  It  is  conceded  that  the  board  of  estimate  has  not 
changed  the  grade  of  Fifty-Ninth  street  anywhere  between  Fifth  and 
Eighth  avenues.    It  is  entirely  immaterial  that  the  board  has  adopted 
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no  resolution  having  such  effect.  The  street  grade,  which  only  the 
board  of  estimate  can  change,  is  the  elevation  to  which  the  curb  is 
usually  made  to  conform.  It  is  a  theoretical  line  along  the  side  of  a 
street  in  relation  to  which  other  elevations,  especially  elevations  limited 
by  statute,  are  calculated.  To  say  that  a  diange  in  the  surface  contour 
of  a  street  involves  changes  of  grade  is  to  state  a  plain  fact.  To  say 
that  it  involves  a  change  of  grade  within  the  meaning  of  the  term 
"change  of  grade,"  as  it  is  used  in  section  442  of  the  Greater  New 
York  C2iarter  (Laws  1901,  c.  466)  and  in  other  sections  of  the  charter, 
notably  441,  447,  and  951,  is  obviously  not  true.  Such  a  change  in 
grade  might  render  impractical  or  even  impossible  the  repavement  con- 
templated;  for,  no  doubt,  the  primary  elevation  in  that  improvement  is 
the  established  grade  of  the  street.  A  change  in  that  grade  would 
probably  require  a  change  in  the  plans  for  the  repavement.  Across  s^ 
street  there  may  be  an  infinite  number  of  elevations  or  grades,  follow- 
ing the  crown  of  the  pavement.  Nearly  every  change  in  pavement 
would  involve  changes  in  such  grades,  but  there  need  be  involved  no 
change  in  the  fimdamental  grade  or  elevation  of  the  street  as  shown  on 
the  city  map  or  plan.  See  Farrington  v.  City  of  Mt.  Vernon,  166  N.  Y. 
233,  59  N.  E.  826;  Comesky  v.  Village  of  Suffem,  179  N.  Y.  393, 
72  N.  E.  320. 

[3]  The  grants  of  power  to  the  city  of  New  York  from  which  the 
delegation  of  the  power  claimed  by  the  city  on  this  application  is  neces- 
sarily implied  are  fotind  in  section  383  of  the  Greater  New  York  Char- 
ter, read  in  connection  with  section  178  of  the  Railroad  Law  (Consol. 
Laws,  c.  49).  As  shown  above,  the  exercise  of  the  powers  so  confer- 
red on  the  borough  president  does  not  necessarily  involve  a  "change  of 
grade"  such  as  pnly  the  board  of  estimate  may  make. 

[4]  Respondent  argues  that  it  is  unreasonable  to  suppose  that  the 
borough  president  has  the  power  contended  for,  because  he  might 
exercise  it  so  often  as  to  make  it  impossible  for  the  railway  company 
to  keep  in  business.  But  the  answering  affidavits  show  no  facts  here 
requiring  me  to  consider  whether  a  use  of  the  power  unreasonable  on 
that  score  would  be  legal. 

On  behalf  of  the  city  certain  matters  are  set  forth  which  tend  to 
show  that  repavement  is  necessary,  but  which  ar^  really  immaterial. 
The  denial  thereof  raises  no  issue.  For  example,  the  city  may  change 
the  street  surface  contour  whether  or  not  there  is  proper  drainage  now 
or  whether  or  not  all  the  pavement  is  in  bad  condition.  And  the  city's 
plans  could  not  be  defeated  by  showing  that  no  dangerous  conditions 
exist,  or  that  the  work  could  be  done  on  some  plan  which  would  not 
require  a  change  in  the  grade  of  said  rails.  The  denial  which  relates  to 
paragraph  XXI  of  the  petition  is  qualified  bv  an  admission  of  the  es- 
sential matters  covered  by  that  paragraph.  The  denial  as  to  notice  and 
demand  and  that  which  refers  to  paragraph  XXX  of  the  petition  are, 
in  view  of  the  matters  admitted,  wholly  formal. 

As  to  the  denials  of  the  averments  in  the  twelfth  paragraph  of  Mr. 
Pinckney's  affidavit,  it  is  self-evident  that  the  work  cannot  properly  be 
carried  out  according  to  the  plans  without  raising  the  rails  of  the  north 
track.    In  so  far  as  the  rails  will,  without  change  from  the  present 


Digitized  by 


Google 


304  181   NEW   YORK   SUPPLEMENT  (Sup.  Ct. 

level,  conform  to  the  contour  of  the  street  when  repaved  according  to 
the  plans,  it  is  not  now  proposed  to  require  respondent  to  change  them. 
So  far  as  the  averments  of  paragraphs  14  and  15  of  Mr.  Pinckney's 
affidavit  are  material,  they  are,  in  spite  of  their  being  formally  denied, 
admitted  in  the  answering  affidavits  or  are  plainly  true.  The  alleged 
denials  on  which  respondent  relies  are  of  such  character  as  to  show 
its  position  is  entirely  without  merit. 

Apparently  it  was  respondent's  purpose  to  make  it  appear  (1)  that 
various  allegations  and  averments  in  the  moving  papers  were  intended 
to  demonstrate  that  the  adoption  of  the  plan  referred  to  constituted  a 
reasonable  and  proper  exercise  of  the  power  granted  to  the  borough 
president,  and  (2)  that  the  answering  affidavits  deny  such  statements. 
But  those  actually  denied  are  immaterial. 

If  facts  exist  to  sustain  the  position  that  the  power  has  not  been 
reasonably  or  properly  exercised,  such  facts  could  have  been  and 
doubtless  would  have  been  set  forth  by  respondent.  The  borough 
president  has  been  granted  the  power  to  decide  when  streets  shall  be 
repaved  and  how  they  shall  be  repaved.  His  duty  is  to  exercise  that 
power  as  conditions  require.  Within  his  proper  sphere  his  acts  appar- 
ently warranted  by  the  powers  and  duties  conferred  and  imposed  upon 
him  must  be  deemed  to  be  regular  and  proper  unless  the  contrary  is 
apparent  or  is  shown.  Lawson,  Presump.  Ev.  67,  75 ; '  22  R.  C.  Law, 
472,  §§  143,  144, 145.    The  motion  is  granted. 

Motion  granted. 

(191  App.  Div.  184) 

SNARE  &  TRIEST  CO.  v.  CITY  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Division,  First  Department.    March  ID,  1920.) 

1.  Bridoes  ^=:»21(6) — ^Under  contract  bnoineer  held  authorized  to  re- 

quire PROPER  PLACING  OF  TOWERS  IMPROPERLY  LOCATED. 

Under  a  contract  for  the  strengthening  of  the  spans  of  a  bridge  pro- 
viding that  the  engineer  should  hiive  authority  to  reject  at  any  stage  of 
the  work  any  material  or  workmanship  which  in  his  opinion  was  unfit 
and  not  according  to  the  specifications,  though  It  had  passed  previous  in- 
spection, engineer  held  authorized  to  require  the  contractor  to  propeny 
place  certain  towers,  which,  after  being  placed,  were  found  not  properly 
located  on  the  trusses  which  they  were  to  engage  and  hold. 

2.  Bridges  <3=»21(6) — Claim  for  extra  compensation  not  allowed  when 

RIGHT  NOT  clear. 

Where  it  is  not  dear  whether  the  extra  work  for  which  a  contractor 
for  the  strengthening  of  the  spans  of  a  bridge  claimed  extra  compensation 
was  due  to  the  warping  of  the  bridge-  or  to  the  warping  of  the  new  piece 
manufactured  by  it,  the  claim  will  not  be  allowed. 

3.  Bridges  ®=»21(6) — Contractor  not  entitled  to  extra  compensation  foe 

merely  incidental  work. 

The  contractor  for  the  strengthening  of  the  spans  of  a  bridge  was  not 
entitled  to  extra  compensation  for  work  which  was  merely  Incidental  to 
the  prosecution  of  the  work  it  contracted  to  do. 

4.  Bridges  ^»21(6) — Contract  to  strengthen  spans  held  to  cover  work 

FOR  WHICH  EXTRA  COMPENSATION   WAS  CLAIMED. 

A  contract  to  furnish  all  the  labor,  plant,  and  materials  to  strengthen 
the  spans  of  a  bridge,  which  provided  that  the  work  should  be  done  to 

^=>For  other  cases  see  same  topic  &  KEY-NUMBBR  in  aU  Key-Numbered  Digests  A  Indexes 
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the  satlsfactlcm  of  tbe  Gigkaeeit  and  commissioner  of  bridges,  and  author- 
ized the  engineer  to  determine  the  amount  or  quality  of  work  to  be  paid 
for;  and  all  questions  in  relation  to  the  work  and  the  execution  of  tbe  con- 
tract, and  provided  that  his  estimate  and  decision  should  be  final,  and 
that  at  any  stage  of  the  work  he  might  reject  material  or  work  which  in. 
his  opinion  was  unfit  or  at  variance  with  the  specifications,  though  It  had. 
passed  previous  inspection,  held  to  cover  items  of  work  which  the  con- 
tractor claimed  it  was  required  to  do  a  second  time. 

5.  Bridges  ^=»21(6) — Co:^tractob  not  entitled  to  extra  compensation  for 
moving  anchor  bolts  located  bt  engineer  where  it  did  not  verift 
correctness  oe  location. 

^Where  a  contract  to  strengthen  the  spans  of  a  bridge  required  the  con- 
tractor to  take  dimensions  from  the  drawings,  and  to  follow  the  lines  and 
levels  furnished  by  the  engineer,  but  to  verify  their  correctness,  it  was  not 
entitled  to  extra  cMnpensation  for  moving  anchor  bolts  located  as  di- 
rected by  the  engineer,  where  it  negligently  failed  to.  eheck  up  and  verify 
their  location  from  the  contract  drawings. 

6w  Bridges  ^=»21(6) — Contractor  not  entitled  to  extra  compensation  for. 

CORRECTING  MISTAKES  AND  OMISSIONS  OF  ENGINEER. 

Where  a  bridge  contract  authorized  the  engineer  to  correct  any  errors 
or  omissions  in  the  specifications  and  drawings  necessary  for  the  proper 
completion  of  the  work,  the  contractor  was  not  entitled  to  extra  com- 
pensation for  correcting  mistakes  or  omissions  of  the  engineer,  where 
the  corrections  were  absolutely  necessary  for  the  proper  completion  of  the 
work. 

7.  Bridges  €=»21  (6) — Engineer  held  attthorized  to  require  doing  of  work 

IN  particular  manner  though  it  increased  labor  and  materials  neces- 
sary. 

Where  a  contract  to  strengthen  the  spans  of  a  bridge  provided  that 
the  city's  engineer  might  determine  the  manner  in  which  the  contract 
should  be  performed  and  decide  questions  arising  relative  to  its  execution^ 
the  engineer  held  authorized  to  make  certain  requirements  as  to  the 
manner  of  doing  the  work,  though  such  requirements  increased  the  labor 
and  Diaterials  necessary, 

8.  Bridges  <S=>21(6) — Contractor  not  entitled  to  extra  compensation/ for 

experiments. 

A  contractor  was  not  entitled  to  extra  compensation  for  experiments 
necessary  and  incidental  to  the  accomplishment  of  the  work  it  contracted 
to  do  in  strengthening  the  spans  of  a  bridge. 

9.  Bridges  ^»21(6) — Contractor  not  entitled  to  recover  as  for  breach 

of  contract,  where  fiXTRA  WORK  WAS  NOT  AUTHORIZED  ACCORDING  TO  CON- 
TRACT. 

Where  the  work  for  which  a  contractor  claimed  extra  compensation 
was  either  required  by  the  contract  or  dearly  and  indubitably  outside  the 
contract,  and  was  not  authorized  by  the  commissioner  of  bridges  In  writ- 
ing, as  required  by  the  contract,  in  the  case  of  extra  work  the  contractor 
was  not  entitled  to  recover  therefor  on  the  theory  that  the  requirement 
that  it  cfb  such  work  was  a  breach  of  the  contract,  since,  if  the  work  was 
not  covered  by  the  contract,  it  was  within  the  provision  as  to  extra  work. 

Laughlin,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Snare  &  Triest  Company  against  the  City  of  New 
York.  From  a  judgment  dismissing  the  complaint,  and  from  an  order 
denying  plaintiff's  motion  to  set  aside  the  direction  for  dismissal  of  the 
complaint  and  for  a  new  trial,  plaintiff  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING,  and 
MERRELL,JJ. 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
181  N.Y.S.— 20 
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John  C.  Wait,  of  New  York  City  (Howard  G.  Wilson,  of  New  York 
City,  on  the  brief),  for  appellant. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (WillarJ  S.  Al- 
lele, of  New  York  City,  of  counsel,  and  John  F.  O'Brien  and  John  F. 
Collins,  of  New  York  City,  on  the  brief),  iEor  respondent. 

MERRELL,  J.  This  is  an  appeal  by  the  plaintiff,  the  Snare  &  Triest 
Company,  from  a  judgment  entered  upon  the  dismissal  of  plaintiffs 
complaint  at  Trial  Term,  the  plaintiff  also  appealing  from  an  order 
denying  its  motion  to  set  aside  the  direction  of  a  dismissal  of  the  com- 
plaint and  for  a  new  trial. 

The  plaintiff  is  a  domestic  corporation  engaged  in  fabricating  and 
erecting  steel  structural  work.  In  its  complaint  it  alleges  that  on  or 
about  June  16,  1911,  the  plaintiff  and  the  defendant,  the  city  of  New 
York,  by  its  commissioner  of  bridges,  duly  entered  into  a  written  con- 
tract for  the  strengthening  of  the  end  spans  of  the  Williamsburg  Bridge 
over  the  East  River  between  the  boroughs  of  Manhattan  and  Brookl)m. 
The  plaintiff  alleges  due  performance  of  the  contract  on  its  part,  and 
that  the  work  was  fully  completed  and  delivered  into  the  possession  of 
the  defendant,  and  accepted  by  said  defendant  on  or  about  June  15, 
1914.  The  contract  provided  that  for  furnishing  all  materials,  plant, 
tools,  labor,  etc.,  for  the  strengthening  of  the  end  spans  of  said  bridge, 
the  plaintiff  contractor  should  receive  the  gross  sum  of  $544,540,  in- 
cluding the  cost  of  inspection  of  the  steel  at  the  mills,  shops,  and  in  the 
field,  taken  at  an  agreed  price  of  $1.20  per  net  ton.  For  caisson  work 
and  concrete  in  the  foundation  piers  under  panel  point  20  of  each  end 
span,  between  the  actual  foundation  bed  and  a  horizontal  plane  45  feet 
below  mean  high  water,  where  the  foundation  beds  are  below  said 
plane,  based  on  a  horizontal  section  of  concrete  38  feet  by  38  feet  for 
each  of  the  four  piers,  the  contractor  was  to  receive  in  addition  $15  per 
cubic  yard.  The  plaintiff  alleges,  and  it  is  admitted,  that  certain  ad- 
ditional work  was  ordered  in  writing  during  the  performance  of  said 
contract  and  pursuant  to  its  terms,  for  which  the  plaintiff  received 
and  accepted  the  sum  of  $3,500.  The  plaintiflf  alleges  full  compliance 
and  performance  of  the  contract  by  it  in  conformity  with  the  plans 
and  specifications  therein  contained  and  according  to  the  direction  of 
the  defendant's  engineer  during  the  progress  of  the  work. 

The  plaintiff  further  alleges  that  the  engineer  did  not  confine  his 
directions  to  having  said  labor  and  material  furnished  and  performed 
in  conformity  with  the  specifications  and  plans,  made  a  part  of  the 
contract,  but,  assuming  authority  not  granted  him  by  the  terms  of  the 
contract,  arbitrarily  extended  and  enlarged  the  contract,  and  directed 
the  plaintiff  to  perform  work  outside  of  the  contract  and  at  variance 
with  the  plans  and  specifications ;  that  under  such  assumed  authority 
the  defendant,  by  its  said  engineer,  departed  widely  from  the  terms 
and  spirit  of  said  contract  and  violated  the  same  accordingly ;  that  the 
interpretation  of  said  engineer  was  not  acquiesced  in  by  the  plaintiff, 
the  plaintiff  objecting  thereto  and  protesting  against  such  variation 
when  made,  but  that  plaintiff  was  obliged  to  and  did  perform  the  con- 
tract as  directed  by  said  engineer,  to  avoid  the  charge  of  refusing  to 
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perform  said  work;  that  certain  work  arid  materials  were  furnished 
by  plaintiflf  to  defendant,  .under  such  direction  and  compulsion  of  said 
engineer,  which  plaintiff  alleges  to  have  been  outside  of  the  contract 
requirements,  and  not  done  pursuant  to  and  in  conformity  with  the 
specifications  and  plans  for  said  work.  Plaintiff  alleges  that  said  con- 
tract had  for  its  attainment  a  certain  object  and  result,  to  wit,  strength- 
ening the  end  spans  of  the  Williamsburg  Bridge,  which  work  was  to 
be  accomplished  according  to  definite  plans  and  methods,  all  as  out- 
lined and  specified  in  the  contract,  and  that  plaintiff  was  obligated  to 
follow  the  same  strictly  in  accordance  with  the  provisions  of  said  con- 
tract. The  plaintiff  further  alleges  that  it  was  unable  to  follow  said 
plans  and  specifications  strictly,  and  was  not  permitted  to  do  so,  but 
was  directed  and  required  by  said  engineer  to  perform  and  furnish 
the  extra  work  and  materials  under  claim  of  said  engineer  that  the 
same  were  a  part  of  the  work  to  be  performed  by  the  plaintiff  under 
the  contract. 

It  is  the  dlaim  of  the  plaintiff  that  the  several  items  of  work  and 
material  done  and  furnished  for  the  defendant  in  the  progress  of  said 
work,  which  plaintiff  alleges  could  not  properly  be  deemed  to  be  em- 
braced in  said  contract  work,  under  a  rightful  interpretation  of  the 
contract,  are  31  in  number.  Plaintiff  alleges  that  portions  of  the  work 
under  the  contract  were  made  more  burdensome  and  costly  to  plaintiff 
by  reason  of  the  wrongful  acts  of  the  defendant  and  its  said  engineer, 
and  by  reason  of  arbitrary  changes  made  in  the  work  by  the  defendant 
and  by  rieason  of  errors  of  defendant,  and  that  the  plaintiff  was  re- 
quired to  do  much  of  the  work  a  second  time,  causing  plaintiff  great 
delay  in  the  prosecution  of  the  work  upon  tlie  contract  and  its  com- 
pletion ;  that  said  items  of  extra  work  thus  performed  by  the  plaintiff 
amounted  in  the  aggregate  to  $78,213.72,  for  which  amount  judgment 
is  demanded  by  the  plaintiff  against  the  city.  The  actual  amount  of 
the  several  items  for  alleged  extra  and  unnecessary  work  and  materials 
furnished  by  the  plaintiff  is  $30,645.69.  The  balance  of  plaintiff's 
claim,  $47,568.03,  is  made  up  of  overhead  expense  incurred  by  the 
plaintiff  during  a  delay  of  18^^  months  occasioned  by  plaintiff's  be- 
ing compelled  to  perform  such  extra  work.  These  overhead  charges 
are  made  up  of  maintenance  of  plant  and  watching,  $17,761.1 1 ;  fuel, 
$4,918.13;  interest  on  money  invested,  $9,250;  liability  insurance,  $5,- 
485.74;  premium  on  bond,  $3,538.69;  and  some  other  items  of  over- 
head expense.  Plaintiff  seeks  to  recover  herein,  not  for  extra  work 
and  materials  furnished,  but  upon  the  alleged  breach  of  the  contract 
by  the  defendant 

Plaintiff's  alleged  damages  may  be  roughly  divided  into  six  groups : 
(I)  Damages  occasioned  plaintiff  by  being  compelled  .to  do  work  over 
a  second  time  that  had  been  done  once.  (2)  Damages  by  reason  of 
erroneous  lines  and  grades  given  by  the  defendant  and  its  engineers. 
(3)  Damages  from  increased  cost  of  work  due  to  changes  in  plans 
requiring  plaintiff  to  do  work  not  shown  on  the  plans  nor  called  for  by 
the  contract  (4)  Damages  occasioned  by  unreasonable  requirements 
of  the  defendant  for  temporary  work.  (5)  Damages  sustained  by 
plaintiff  by  the  bridge  department  experimenting  at  plaintiff's  expense. 
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(6)  Damages  caused  by  delays  of  defendant  in  connection  with  plans 
and  schedules,  and  by  reason  of  experiments  at  the  plaintiff's  expense, 
and  on  account  of  doing  work  over  a  second  time;  also  on  account  of 
changes  in  plans,  and  on  account  of  erroneous  lines  and  grades  and 
unreasonable  requirements  for  temporary  work ;  and  for  boring  out  a 
certain  pin  required  to  be  replaced  by  one  of  larger  diameter.  The 
plaintiff  has  already  received  for  the  performance  of  the  contract  the 
sum  of  $606,158.32.  This  amount  includes  the  original  contract  price, 
together  with  $3,500  of  extra  expense  allowed  by  the  defendant,  together 
with  certain  other  items  of  extra  expense,  including  an  item  of  $55,- 
903.05  for  caisson  work  and  concrete  in  the  foundation  piers. 

In  its  answer  the  city  denied  the  alleged  breach  of  contract  alleged 
in  plaintiff's  complaint,  and  denied  that  it  was  indebted  to  plaintiff  in 
the  sum  therein  set  forth,  or  in  any  sum  whatever,  and  alleged  payment 
in  full  and  satisfaction  of  every  claim  due  and  owing  to  the  plaintiff. 
As  a  second  defense  to  the  alleged  cause  of  action  set  forth  in  the 
complaint,  the  defendant  alleged  the  making  of  the  contract  in  ques- 
tion, and  its  acceptance  and  performance  by  plaintiff,  and  the  accept- 
ance of  the  work  by  the  defendant.  To  meet  the  claim  of  the  plaintiff 
the  defendant  invokes  certain  provisions  of  the  contract  which  it 
insists  precludes  any  recovery  by  the  plaintiff  herein.  The  provisions 
upon  which  defendant  relies  are  as  follows : 

"(D)  To  prevent  all  disputes  and  litigations,  the  engrlneer  shall.  In  all 
cases,  determine  the  amount  or  the  quality  of  the  several  kinds  of  T7ork  which 
are  to  he  paid  for  under  this  contract,  and  he  shall  determine. all  questions  in 
relation  to  said  work  and  the  construction  thereof;  and  he  shall  in  all  cases 
decide  every  question  which  may  arise  relative  to  the  execution  of  this  contract 
on  the  part  of  the  contractor,  and  his  estimate  and  decision  shall  be  final,  con- 
clusive, and  binding,  and  such  estimate  and  decision,  in  case  any  question 
shall  arise,  shall  be  a  condition  precedent  to  the  right  of  the  contractor  to  re- 
ceive any  money  under  this  agreement." 

"(1^  Neither  the  department  of  bridges  nor  the  city  is  to  be  held  responsi- 
ble for  the  estimates  of  the  quantities  of  material  to  be  furnished  or  work 
to  be  done.  The  contractor  has  judged  for  himself  as  to  such  estimates  as 
well  as  to  the  conditions  to  be  met  which  will  affect  both  the  cost  and  time 
required  for  the  execution  of  the  work,  and  assumes  all  responsibilities  there- 
for." 

"(O)  All  the  work,  labor,  and  materials  to  be  done  and  furnished  shall  be 
done  and  furnished  strictly  pursuant  to  and  in  conformity  with  the  specifica- 
tions and  plans  therein  contained  or  hereto  annexed  and  numbered  for  iden- 
tification, and  according  to  the  directions  of  the  engineer,  during  the  progress 
of  the  work,  and  said  specifications  and  plans,  together  with  the  proposals  for 
bids  or  estimates,  the  bid  or  estimate,  and  the  bond,  are  hereby  made  and  de- 
clared a  part  of  this  contract" 

"(M)  The  specifications  and  plans  and  drawings  are  Intended  mutually  to 
explain  each  other,  and  anything  which  Is  shown  on  the  plans  and  drawings, 
and  not  mentioned  or  referred  to  in  the  specifications,  or- which  Is  referred  to 
in  the  specifications  and  not  shown  on  the  plans  and  drawings,  shall  be  con- 
sidered as  being  both  so  shown  and  mentioned  or  referred  to,  and  shall  be  done 
and  performed  accordingly." 

"(N)  All  the  work  contemplated  and  described  in  this  contract  and  in  tne 
specifications  and  drawings  shall  be  done  to  the  satisfaction  of  the  engineer, 
who  shall  be  sole  judge  as  to  the  fitness  of  materials,  and  shall  have  the 
right  of  correcting,  any  errors  or  omissions  In  the  specifications  and  drawings, 
when  such  correction  Is  necessary  for  the  proper  completion  of  the  work  herein 
stipulated  and  for  the  proper  fulfillment  of  their  intention :  the  action  of  such 
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oorrection  to  date  from  the  time  that  the  engineer  gives  due  notice  thereof,  It 
being  further  undei*stood  that  such  correction  shali  not  Increase  the  price  for 
the  work  complete  as  herein  agreed  upon. 

''(AA)  The  contractor  shall  receive  the  following  price  as  full  compensa- 
tion for  furnishing  all  the  labor  and  all  the  materials,  which  he  has  herem- 
before  agreed  to  furnish,  and  in  all  respects  performing  and  completing  the 
whole  of  the  work  which  he  has  hereinbefore  agreed  to  perform  and  com- 
plete, to  wit: 

**(a)  For  furnishing  all  materials,  plant,  tools,  labor,  etc.,  for  the  strengthen- 
ing of  the  end  spans  of  the  WUllamsburgh  Bridge  over  the  Bast  River,  be- 
tween the  l>oroughs  of  Manhattan  and  Brooklyn,  herein  specified,  the  sum  of 
five  hundred  and  for^-four  thousand  five  hundred  and  forty  ($544,540)  dollars, 
including  the  cost  of  inspection  of  the  steel  at  the  mills,  shops,  and  In  the  field, 
taken  at  an  aggregate  cost  of  $1.20  per  net  ton. 

"(b)  For  caisson  work  and  concrete  in  the  foundation  piers  under  panel 
point  20  of  each  end  span  between  the  actual  foundation  ,bed,  and  a  horizontal 
plane  45  feet  below  mean  high  water,  where  the  foundation  beds  are  below  said 
plane,  based  on  a  horizontal  section  of  concrete  38  feet  by  38  feet,  for  each  of 
the  four  piers,  the  sum  of  fifteen  dollars  ($16.00)  per  cubic  yard. 

"In  case  the  aforesaid  foundation  beds  shall  be  established  by  the  engineer 
at  a  plane  above  45  feet  below  mean  high  water,  there  shall  be  deducted  from 
the  lump  sum  specified  under  (a)  an  amount  in  dollar?  obtained  by  multiplying 
the  number  of  cubic  yards  contained  in  the  volume  between  the  actual  foun- 
dation beds  and  a  horizontal  plane  45  feet  below  mean  high  water  by  the 
above  price  per  cubic  yard  of  caisson  work  and  concrete. 

"The  above  prices  cover  the  cost  of  all  work,  labor,  materials,  tools,  plant, 
and  appliances  necessary  to  complete  the  entire  work,  as  specified,  the  cost 
of  tests  and  inspections  as  specified,  and  the  removal  of  all  d6bri.«»,  temporary 
work,  or  appliances,  and  of  all  obstructions  necessary  to  the  performance  of 
the  work." 

**(FF)  The  action  of  the  engineer,  by  which  the  contractor  Is  to  be  bound 
and  concluded  according  to  the  terms  of  this  contract,  shall  be  that  evidenced 
by  his  final  certificate,  all  prior  certificates  or  estimates  upon  which  partial 
payments  may  be  made  being  merely  estimates,  and  being  made  for  an 
amount  that  shall  represent  the  ratio  that  the  cost  of  the  work  done  and 
materials  furnished  bears  to  the  cost  of  the  total  amount  of  work  and  ma- 
terials required  by  and  to  be  furnished  under  the  contract,  and  which  esti- 
mates are  subject  to  the  correction  of  such  final  certificate,  which  may  be  made 
without  notice  to  the  contractor  thereof,  or  of  the  measurements  upon  which 
the  same  is  l)ased." 

«  Specifications. 

"2.  The  plans  and  specifications  of  this  contract  are  intended  to  co-operate, 
so  that  any  work  exhibited  in  the  plans  and  not  mentioned  in  the  specifications, 
or  vice  versa,  shall  be  done  in  the  same  manner  as  if  mentioned  in  the  speci- 
fications and  set  forth  in  the  plans  to  the  true  intent  and  meaning  of  said 
plans  and  spedflcations  or  either  of  them." 

**4.  All  dimensions  shall  be  taken  frona  the  drawings,  and  the  contractor 
will  be  held  responsible  for  any  deviation  from  these  dimensions,  and  from 
the  lines  and  levels  furnished  by  the  engineer.  The  contractor  will,  however, 
be  required  to  verify  their  correctness,  and,  should  he  find  what  he  considers 
an  error,  to  bring  it  to  the  attention  of  the  engineer.'* 

*'6.  Any  question  as  to  the  intent  or  meaning  of  these  specifications  and  the 
draw^ing  shall  be  referred  to  the  engineer,  whose  decision  shall  be  final  and 
binding  on  all  parties." 

"0.  The  engineer  shall  have  the  right  of  correcting  any  errors  or  omissions 
in  the  specifications  and  drawings,  when  such  correction  is  necessary  for  the 
proper  completion  of  the  work  herein  stipulated  and  for  the  proper  fulfill- 
ment of  their  intention;  the  action  of  such  correction  to  date  from  the  time 
that  the  engineer  gives  due  notice  thereof." 

"7.  Wherever  any  feature  of  the  work  is  not  fully  set  forth  in  these  specifi- 
cations, it  must  be  understood  that  the  same  shall  be  governed  by  the  rules  of 
the  best  modem  practice." 
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"11.  In  general,  this  contract  and  the  plans  and  specifications  forming  part 
thereof  will  cover  the  furnishing  of  all  material,  plant,  and  lahor  necessary  for 
executing  and  completing  the  strengthening  of  the  trusses  of  the  end  spans 
('connecting*  and  'cantilever'  spans),  including  the  erection  of  additional  memr 
bers  as  shown  on  the  plans,  the  construction  of  new  towers  under  panel  points 
10  and  20  of  each  end  span,  including  the  masonry  piers  and  their  foundations, 
and  the  construction  of  additional  masonry  on  the  present  piers  of  the  existing 
'intermediate*  towers  as  shown  on  drawing  No.  7004," 

The  following  provision  of  the  contract  is  also  invoked  by  the  de- 
fendant as  limiting  claims  of  additional  work  or  materials  to  be  allow- 
ed the  contractor  in  the  prosecution  of  its  work :   "  * 

"(L)  No  claim  for  additional  work  or  materials  shall  be  made  by  or  allowed 
to  the  contractor,  unless  before  the  performance  of  such  additional  work  the 
commissioner  shall  have  first  authorized  the  same  in  writing  and  the  same  shall 
have  been  done  or  furnished  under  a  written  order  from  the  commissioner, 
given  before  the  performance  of  such  additional  work  or  the  furnishing  of 
such  additional  materials.  The  aggregate  price  to  be  paid  for  additional  work 
or  materials  so  authorized  or  ordered  shall  not  exceed  five  per  c^nt.  (5%)  of 
the  contract  price  or  total  cost  of  the  work  and  materials. 

"AH  claims  for  additional  work  or  materials  in  any  month  shall  be  made  to 
the  commissioner,  in  writing,  before  the  15th  day  of  the  following  month,  and 
if  the  contractor  fails  to  make  such  claim  within  the  time  required,  the  rights 
of  the  contractor  to  pay  for  such  additional  work  or  materials  shall  be  deemed 
to  have  been  waived  and  forfeited." 

The  defendant  further  alleges  the  acknowledgment  and  acceptance 

by  plaintiff  of  the  additional  work,  amounting  to  $3,500,  the  perform- 
ance thereof  by  the  plaintiff,  and  its  payment  by  the  defendant  there- 
for. The  defendant  alleges  that  the  payment  of  this  $3,500  was  in  full 
of  all  work  performed  under  the  order  of  the  commissioner  of  bridges, 
and  that  such  payment  was  made  to  and  was  received  by  the  plaintiff 
in  full  accord  and  satisfaction  and  in  full  discharge  of  all  moneys 
.  earned  by  plaintiff  under  said  order  for  additional  work. 

Attached  to  the  complaint  is  a  statement  of  the  31  items  -of  extra 
labor  and  materials  which  plaintiff  claims  to  have  rendered  and  fur- 
nished, and  upon  which  it  bases  its  claim  for  damages : 

Item  No.  1  is  for  extra  cost  of  portal  work,  $446.82.  It  is  apparent 
that  this  item  was  embraced  in  the  extra  work  furnished  by  the  plain- 
tiff in  conformity  with  the  order  of  the  bridge  commissioner  above 
referred  to,  and  for  which  the  plaintiff  received  in  the  aggregate  $3,500. 
This  first  item  was  stricken  out  upon  the  trial. 

Items  5,  14,  16,  20,  22,  25,  and  29,  in  schedule  A,  are  claimed  by 
plaintiff  to  be  for  extra  work  which  it  was  compelled  to  do  a  second 
time  after  it  had  been  done  once.  Subdivision  9  of  the  specifications 
provides  as  follows : 

"9.  The  engineer  shall  have  authority  to  reject  at  any  stage  of  the  work  any 
material  or  workmanship  which  In  his  opinion  is  unfit  for  the  work  and  not 
in  accordance  with  these  specifications,  even  though,  tiirough  oversight  or 
otherwise,  It  has  passed  pi*evious  iaspection,  and  the  same  shall  be  made  good 
at  the  cost  of  the  contractor." 

[1]  Of  these  items  for  work  which  plaintiff  claims  to  have  been 
compelled  to  do  a  second  time,  items  5  and  20,  amounting,  respectively, 
to  $169.32  and  $45.70^  were  for  pulling  top  of  tower  No.  20  together, 
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and  separating,  as  directed,  and  re-erecting  scaffolds  at  tower  No.  20 
for  that  purpose.  At  panel  point  20  two  towers  were  to  be  erected ; 
each  standing  upon  four  legs.  In  order  to  engage  and  hold  overhead 
bridge  trusses,  these  towers  were  required  to  be  a  certain  distance 
apart.  After  the  towers  had  been  pulled  together  'and  the  legs  riveted 
to  the  concrete  work,  it  was  discovered  that  the  towers  had  not  been 
properly  located  on  the  trusses ;  that  they  were  too  close  on  one  side 
and  too  f  ar^apart  on  the  other.  To  remedy  this  the  plaintiff  was  re- 
quired to  cut  the  rivets,  and  to  take  out  tiie  bolts  disconnecting  the 
towers  in  the  middle,  and  pull  them  over.  This  was  done,  and  after- 
ward the  towers  were  reriveted  to  the  truss.  For  this  work  the  plain- 
tiff claims  it  should  be  paid  the  sums  above  mentioned,  insisting  that 
the  extra  work  was  occasioned  by  mistake  of  the  defendant's  engineer. 
It  seems  to  me  that  the  defendant's  engineer  could  properly  require  the 
contractor  to  properly  place  said  towers.  The  plaintiff  might  have 
avoided  this  extra  work  by  foresight  in  examining  the  towers  before 
the  legs  were  riveted  up. 

A  great  deal  of  complaint  all  through  plaintiff's  brief  is  made  of 
mistakes  charged  to  the  defendant's  engineer.  It  must  be  remembered 
that  this  work  was  largely  experimental  at  best.  It  was  probably  be- 
yond human  ability  to  determine  just  what  might  develop  during  the 
prosecution  of  the  work.  It  was  a  much  more  technical  job  than  build- 
ing new,  and  involved  the  replacing  and  adding  of  various  units  in 
order  to  strengthen  the  existing  structure. 

Item  22  of  the  schedule  of  plaintiff's  alleged  claims  for  damages  was 
for  taking  out  a  hanger  after  it  had  been  riveted  up  to  erect  diagonal. 
This  was  a  part  of  the  new  work  brought  on  in  accordance  with  the 
plans.  In  its  erection  the  contractor  was  obliged  to  ait  out  rivets 
connecting  one-half  of  the  hanger  that  interfered  with  driving  of  rivets 
in  the  diagonal,  take  it  down,  and  then,  after  the  rivets  had  been  driven 
in  the  diagonal,  rerivet  the  hanger  in  place  again.  I  have  -been  unable 
to  discover  any  evidence  of  any  direction  on  the  part  of  the  defendant 
upon  which  this  claim  of  the  plaintiff  is  founded. 

Items  14  and  16  were  for  cutting  apart  certain  parts  of  the  panels 
and  replacing  old  members.  In  doing  this  work  it  was  found  that  the 
plan  and  member  as  manufactured  was  insuflficient.  One  of  the  exist- 
ing diagonals  was  in  the  way  of  the  work,  and  the  contractor  was  di- 
rected to  take  out  the  old  diagonal  that  interfered.  This  the  contractor 
did,  and  permitted  the  installation  of  the  new  work.  It  is  claimed  that 
by  reason  of  the  extra  work  in  the  accomplishment  of  these  two  items 
the  plaintiff  suffered  damages  in  the  sum  of  $514.61  and  $308.40,  re- 
spectively. This  extra  work  might  easily  have  been  obviated,  had  the 
contractor,  previous  to  attempting  it,  gone  over  the  plans  carefully, 
and  determined  whether  or  not  the  members  to  be  installed  would  fit. 

[2]  Item  25,  for  which  the  plaintiff  claims  $1,522.44  damages  for 
labor  and  materials,  was  for  changing  bushings  at  panel  point  20  on 
the  Brooklyn  end  of  the  bridge.  About  a  pin  which  was  required  to  be 
inserted  at  that  point  certain  bushings  were  required.  Owing  to  the 
weight  of  the  bridge,  the  hole  through  the  different  members  through 
which  the  pin  was  to  pass  was  not  precisely  straight,  and  it  was  there- 
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fore  necessary  to  have  a  manganese  bronze  bushing  surround  the  pin ; 
and,  as  the  hole  was  riot  straight,  it  was  required  that  this  bushing  be 
cut  into  sections  and  eccentrically  bored  to  correspond  with  the  differ- 
ence between  the  hole  and  the  pin.  For  this  work  the  contractor  was 
allowed  the  expensfe  of  actually  machining  the  bushings  and  taking  the 
pin  out  and  putting  it  back  again ;  but  the  contractor  claims  the  addi- 
tional sum  of  $1,522.44  for  extra  work.  This  work  became  necessary, 
due  either  to  a  warping  of  either  the  bridge  or  the  new  piece  that  was 
manufactured  by  the  plaintiff.  The  testimony  is  not  clear  upon  this 
subject,  and  therefore  the  claim  should  not  be  allowed. 

[3,  4]  Item  29  was  for  removing  nuts  at  lower  panel  30,  occasioned 
by  changes  made  by  the  department  of  bridges.  I  think  this  item  was 
merely  incidental  to  the  prosecution  of  the  work  by  plaintiff,  for  which 
it  should  not  be  permitted  to  recover.  All  of  the  work  and  materials 
mentioned  in  these  items — 5,  20,  14,  16,  22,  25,  and  29 — were  clearly 
within  the  contract.  The  contract  provided  that  the  plaintiff  should 
furnish  all  labor,  plant,  and  materials,  at  its  own  cost  and  expense, 
necessary  and  proper  for  the  purpose  of  strengthening  these  end  spans 
of  the  Williamsburg  Bridge,  that  the  same  should  be  done  in  a  good, 
substantial,  and  workmanlike  manner,  and  that  the  plaintiff  should  per- 
form the  necessary  work  of  strengthening  said  bridge  to  the  "satisfac- 
tion of  the  engineer  and  the  commissioner."  To  avoid  all  disputes  and 
litigations,  the  contract  provided  that  the  engineer  should,  in  all  cases, 
determine  the  amount  or  quality  of  the  several  amounts  of  work  which 
were  to  be  paid  for  under  the  contract,  and  that  said  engineer  should 
determine  all  questions  in  relation  to  said  work  and  the  construction 
thereof,  and  should  in  all  cases  decide  every  question  which  might 
arise  relative  to  the  execution  of  the  contract  on  the  part  of  the  con- 
tractor; that  the  engineer's  estimate  and  decision  should  be  final, 
conclusive,  and  binding;  arid  that  such  estimate  and  decision,  in  case 
any  question  should  arise,  should  be  a  condition  precedent  to  the  right 
of  the  contractor  to  receive  any  money  under  the  agreement. 

It  was  further  provided  that  no  claim  for  additional  work  or  ma- 
terials should  be  made  by  or  allowed  to  the  contractor,  except  the  same 
be  first  authorized  in  writing  by  the  commissioner  of  bridges  or  furnish- 
ed under  the  written  order  of  said  commissioner,  given  before  the 
performance  of  such  additional  work  or  the  furnishing  of  such  addi- 
tional materials.  The  contract  provided  that  in  the  aggregate  the  con- 
tractor should  be  paid  for  such  additional  work  and  material  so  au- 
thorized or  ordered,  not  to  exceed  5  per  cent,  of  the  contract  price  or 
total  cost  of  work  or  material.  It  was  also  provided  by  the  contract 
that  all  claims  for  additional  work  or  materials  in  any  month  should  be 
made  to  the  commissioner  in  writing  before  the  15th  day  of  the  fol- 
lowing month,  and  failure  on  the  part  of  the  contractor  io>  make  such 
claim  worked  a  waiver  and  forfeiture  of  the  contractor's  rights  to  pay 
for  such  additional  work  and  materials ;  and,  as  before  stated,  the  spec- 
ifications provided  that  the  engineer  was  authorized  at  any  stage  of 
the  work  to  reject  any  material  or  workmanship  which  in  his  opinion 
was  unfit  for  the  work,  or  at  variance  with  the  specifications — 
•'even  though,  through  oversight  or  otherwise,  it  has  passed  previous  inspec- 
tion, and  the  same  shall  be  made  good  at  the  cost  of  the  contractor." 
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Under  this  provision  I  am  unable  to  see  how  the  city  can  be  held  tor 
the  extra  work  claimed  to  have  been  performed  by  this  plaintiff.  In 
the  prosecution  of  such  work  the  highest  degree  of  skill  and  care  was 
required,  and  in  the  very  nature  of  the  work,  along  unusual  lines; 
changes  were  bound  to  occur,  which  would  only  make  themselves  mani- 
fest during  the  progress  of  the  work.  It  was  the  clear  intent  of  the 
contract  to  provide  for  such  unavoidable  changes.  In  a  work  of  such 
magnitude  as  that  provided  by  this  contract,  it  is  strange  that  there 
should  not  have  been  more  than  the  31  items  claimed  by  the  plaintiff  as 
extra  work.  Those  items,  some  of  them  trivial  in  amount  and  in 
detail,  appear  to  have  been  seized  upon  by  the  plaintiff  as  the  basis  of  a 
claimed  right  of  recovery  against  the  defendant.  It  is  very  evident, 
from  an  examination  of  the  record,  that  from  the  very  first  the 
plaintiff  thought  more  of  laying  the  foundation  for  a  future  claim  for 
damages  or  extra  work  than  it  did  of  the  honest  performance  of  its 
contract.  By  the  terms  of  this  contract  it  was  to  make  this  bridge 
safe,  and  for  its  work  it  was  to  receive  nearly  $550,000,  besides  caisson 
work  specified  in  the  contract.  It  has  already  received  $606,158.32, 
and  it  now  seeks,  not  5  per  cent.,  which  was  the  limit  of  the  contract 
for  extra  work,  but  about  15  per  cent.,  for  extra  and  additional  labor 
and  materials  which  it  claims  to  have  furnished  in  the  performance  of 
its  contract.  This  it  is  very  adroitly  claiming,  not  for  extra  work,  but 
for  damages  which  it  claims  to  have  sustained  by  reason  of  defendant's 
breach  of  its  contract.  • 

[5]  Items  2,  3,  8,  9,  18,  and  27  are  claimed  by  plaintiff  as  damages 
by  reason  of  erroneous  lines  and  grades  given  by  the  defendant  and 
its  engineers.  The  plaintiff  was  required  to  follow  the  dimensions 
contained  in  the  drawings,  plans,  and  specifications,  and  in  deviating 
therefrom  must  be  held  responsible.  In  section  4  of  the  specifications 
it  is  provided : 

''4.  All  dimensions  shall  be  taken  from  the  drawings,  and  the  contractor  will 
be  held  responsible  for  any  deviation  from  these  dimensionB,  and  from  the 
lines  and  levels  famished  by  the  engineer.  The  contractor  will,  however,  be 
required  to  verify  their  correctness,  and,  should  he  find  what  he  considers  an 
error,  to  bring  it  to  the  attention  of  the  engineer." 

Had  the  plaintiff  here  verified  the  correctness  of  the  plans  and 
dimensions  by  measurement,  it  would  have'  discovered  the  errors  of 
defendant's  engineers,  if  such  there  were,  and  have  avoided  the  in- 
creased labor  and  materials  which  it  was  required  to  perform  and 
furnish  in  order  to  carry  out  said  contract.  Of  the  items  last  men- 
tioned. Item  2  is  for  $417.74,  changes  in  column  base  tower  No.  20. 
Beneath  panel  point  20  on  the  bridge  the  plans  provided  for  the 
erection  of  a  new  tower.  A  masonry  pier  was  built,  and  anchor  bolts 
set  in  the  masonry  according  to  the  lines  and  locations  given  by  the  de- 
fendant's engineers.  These  bolts  were  to  engage  and  hold  the  four 
feet  of  the  tower.  The  center  bolts  for  the  steel  work  were  located  by 
the  engineer.  In  the  prosecution  of  the  work  it  was  found  that  the 
center  bolts  for  the  steel  work  were  located  wrong.  They  were  out  of 
position  about  an  inch  and  a  half.  The  defendant's  engineer  directed 
thit  the  hole  in  the  base  of  the  column  be  gouged  out  and  the  steel 
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work  moved  over  to  the  new  location.  The  location  of  the  bolts  was 
shown  upon  the  contract  drawings.  The  plaintiff  was  negligent  in 
failing  to  check  up  and  verify  the  location  of  said  bolts  from  said 
contract  drawings.  On  cross-examination  plaintiff's  witness  Werner 
admitted  that  the  bolts  might  have  been  located  and  properly  placed  in 
the  masonry  from  the  contract  drawings,  had  they  been  consulted. 
The  plaintiff  deviated  from  the  contract  drawings,  and  apparently 
made  no  examination  thereof ,  and  relied  entirely  upon  the  position  of 
the  bolts  located  by  the  defendant's  engineer.  It  was  negligent  in  this 
respect,  and  should  not  be  permitted  to  hold  the  city  liable  for  expense 
arising  from  its  negligence. 

The  plaintiff  had  every  opportunity,  by  measurements  and  investiga- 
tion, to  ascertain  whether  the  plans  and  location  of  the  new  work  were 
correctly  stated  by  the  defendant's  engineer.  It  was  required  under  the 
terms  of  the  contract  to  verify  the  correctness  of  all  dimensions,  and  to 
call  to  the  attention  of  the  engineer  any  mistake  therein.  It  was  stated* 
in  clause  F  of  the  contract  as  follows : 

"(F)  Neither  the  department  of  bridges  nor  the  city  Is  to  be  held  responsible 
for  the  estimates  of  the  quuntltles  of  material  to  be  furnished  or  work  to  be 
done.  The  contractor  has  judged  for  himself  as  to  such  estimates  as  well  as 
to  the  conditions  to  be  met  which  will  affect  both  the  cost  and  time  required 
for  tne  execution  of  the  work  and  assumes  all  responsibility  therefor." 

It  is  difficult  to  see  under  this  provision  how  the  plaintiff  is  in  position 
to  complain  for  mistakes  wlfich  were  made  under  the  plans  submitted. 
Dunn  V.  City  of  New  York,  205  N.  Y.  343,  98  N.  E.  495 ;  Leary  v.  City 
of  Watervliet,  222  N.  Y.  337,  118  N.  E.  849. 

[B]  Items  4,  10,  7,  12,  21,  16,  19,  3,  8,  9,  18,  and  27  are  claimed  by 
plaintiff  as  damages  for  cost  of  doing  work  not  shown  on  the  plans, 
but  required  by  defendant's  engineers  under  a  misconstruction  of  the 
contract.  The  extra  work  involved  in  these  items  was  probably  due 
to  mistakes  or  omissions  of  defendant's  engineer,  but  the  contract 
provided  by  paragraph  N  as  follows : 

*'(N)  All  work  contemplated  and  described  in  this  contract  and  In  the 
specifications  and  drawings  shall  be  done  to  the  satisfaction  of  the  engineer, 
who  shall  be  the  sole  judge  as  to  the  fitness  of  materials,  and  shall  have  the 
right  of  correcting  any  errors  or  omissions  in  the  specifications  and  draw- 
ings, when  such  correction  is  necessary  for  the  proper  completion  of  the  work 
herein  stipulated  and  for  the  proper  fulfillment  of  their  intention ;  the  action 
of  such  correction  to  date  from  the  time  that  the  engineer  gives  due  notice 
thereof,  it  being  further  undenstood  that  such  correction  shall  not  increase  the 
price  for  the  work  complete  as  herein  agreed  upon.** 

And  by  subdivision  6  of  the  specifications  it  is  provided  that  the 
engineer  shall  have  the  right  of  correcting  any  errors  or  omissions  in 
the  specifications  and  drawings,  when  such  is  necessary  for  the  prop- 
er completion  of  the  work  stipulated  and  for  the  proper  fulfillment  of 
their  intention.  These  clauses  permitted  the  corrections  which  were 
made  of  errors  and  omissions  in  the  specifications  and  drawings,  and 
were  well  within  the  power  and  prerogatives  of  the  engineer.  The 
evidence  shows  that  such  corrections  were  absolutely  necessary  for 
the  proper  completion  of  the  work.  Kinser  Construction  Co.  v.  State 
of  New  York,  204  N.  Y.  381,  97  N.  E.  871. 
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[7]  Items  6,  17,  11,  24,  28,  30,  31,  13,  and  15  are  for  increased  . 
labor  and  materials  furnished  on  account  of  unreasonable,  arbitrary, 
and  uncalled  for  requirements  of  defendant  and  its  engineers  witfi 
respect  to  the  manner  in  which  the  work  should  be  done.  The  work 
under  this  contract  was  prosecuted  while  traffic  was  passing  over  the 
bridge  structure,  and  under  the  item  of  the  contract  requiring  the  re- 
duction of  danger  to  a  minimum  I  think  the  requirement  of  the  en- 
gineers was  well  within  their  authority.  It  was  provided  by  the  con- 
tract that  the  defendant'^  engineer  had  full  power  to  determine  the 
manner  in  which  the  contract  was  performed,  and  was  in  all  cases 
to  decide  every  question  which  might  arise  relative  to  the  execution 
of  the  contract.  The  items  last  above  mentioned  all  relate  to  the  man- 
ner of  the  performance  of  the  work,  and  were  well  within  the  discre- 
tion of  the  engineer.  Caraeron-Hawn  Realty  Co.  v;  City  of  Albany, 
207  N.  Y.  377,  101  N.  E.  162,  49  L.  R.  A.  (N.  S.)  922;  Allen  v. 
City  of  Oneida,  210  N.  Y.  496,  104  N.  E.  920. 

Item  24  was  a  claim  for  $1,613.77  for  locking  chord  members  to- 
gether at  No.  29. 

Item  28  was  additional  work  around  lower  29,  in  connection  with  ^ 
a  boring  machine  used  for  boring  out  an  old  pin  preparatory  to  the 
installation  or  insertion  of  a  larger  pin.  This  item  amounted  to  $3,- 
699.32.  Item  30,  for  $5,500,  was  for  excess  cost  of  boring  machine 
over  the  one  proposed  by  the  contract  Item  31  was  for  $1,219,  and 
was  for  excess  cost  of  operating  the  boring  machine  over  the  one 
proposed  in  the  contract.  These  items  all  relate  to  labor  and  materials 
required  in  connection  with  the  releasing  of  the  old  pin  and  the  boring 
and  installation  of  the  new  pin  at  panel  No.  IrOwer  29. 

The  specifications  required  that  a  ten-inch  pin  then  in  place  be  re- 
placed with  one  13  inches  in  diameter  of  nickel  steel  in  such  manner 
as  not  to  disturb  the  true  relative  position  of  the  members  held  by 
said  pin,  under  the  vibration  and  strains  of  traffic,  wind,  and  other 
causes.  The  engineer  of  the  bridge  department  construed  the  specifi- 
cations as  requiring 'the  borin«^  out  of  the  10-inch  pin  then  in  place, 
followed  hy  the  boring  tool  ana  by  the  new  pin  of  13  inches  in  diameter. 
The  contractor  disclaimed  ability  to  follow  the  directions  of  the  en- 
gineer. Finally;  a  machine  was  procured  whereby'  the  contractor  was 
able  to  bore  out  in  small  borings  the  10-inch  pin  until  it  collapsed, 
and  then  by  making  a  larger  hole  insert  the  13-inch  pin.  It  seems  to 
me  that,  so  long  as  the  contract  provided  for  the  insertion  of  this  pin, 
the  plaintiff  should  not  receive  any  extra  pay  by  reason  of  the  added 
cost  of  fitting  such  in  place. 

[8]  Most  of  the  remaining  items  of  plaintiff's  claim  were  for  al- 
leged experimental  work  imposed  upon  the  plaintiff  by  the  defendant 
and  its  engineers  in  relation  to  jacking  up  for  the  insertion  of  new 
pins  in  place  of  weak  ones  removed.  It  was  clearly  a  part  of  the 
contract  of  the  plaintiff  to  install  the  new  pins,  and  it  should  be  held 
to  bear  whatever  experiments  were  necessary  and  incidental  to  the 
accomplishment  of  such  work.  It  therefore  seems  to  me  that  these 
claims  made  by  the  plaintiff  should  not  be  allowed. 

[9]  The  plaintiff  claims  a  right  of  recovery  as  for  breach  of  con- 
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tract.  If  it  recovers  at  all,  it  must  be  upon  the  theory  that  the  alleged 
claims  are  for  extra  work.  The  plaintiff  did  not  procure  the  required 
authorization  of  the  commissioner  for  the  performance  of  such  extra 
work  or  the  furnishing  of  such  additional  materials,  and  it  seems  to 
rne  that  plaintiff  is  foreclosed  from  enforcing  its  claims*  by  the  pro- 
visions of  paragraph  L  of  the  contract  between  the  parties.  The 
plaintiff  expressly  contracted  to  furnish  all  the  labor,  plant,  and  ma- 
terials at  its  own  cost  and  expense  necessary  or  proper  for. the  pur- 
pose, and  in  a  good  and  substantial  and  workmanlike  manner  to  per- 
form the  necessary  work  required  to  accompHsh  the  strengthening  of 
said  bridge. 

Plaintiff  contends,  however,  that  its  claim  is  not  for  extra  work  or 
materials  furnished  under  the  contract,  but  is  for  breach  of  contract 
by  the  city  and  its  representatives,  whereby  the  plaintiff  has  suffered 
damages.  Throughout  the  prosecution  of  the  work,  and  as  its  extra 
services  were  rendered  and  extra  materials  furnished,  it  is  evident 
that  the  plaintiff  was  attempting  to  bring  itself  within  the  decision  of 
Borough  Construction  Co.  v.  City  of  New  York,  200  N.  Y.  149,  93 
N.  E.  480,  140  Am.  St.  Rep.  633.  I  think  the  plaintiff  has  failed  in 
this  respect,  and  that  the  facts  in  the  case  at  bar  are  clearly  distin- 
guishable from  those  outlined  by  Judge  Hiscock  in  his  opinion  in 
Borough  Construction  Co.  v.  City  of  New  York.  That  action  was 
brought  to  recover  the  value  of  extra  materials  furnished  and-  extra 
labor  done  in  the  construction  of  a  sewer  under  contract  with  the  city 
of  New  York  in  the  borough  of  Brooklyn.  It  was  the  claim  in  that 
case  that  a  recovery  should  have  been  permitted  upon  the  theory  of 
a  breach  of  the  contract  on  the  part  of  the  city  in  requiring  the 
Borough  Construction  Company  to  vary  the  provisions  of  the  contract 
in  two  respects — one  as  to  the  use  of  Portland  cement,  not  only  be- 
low a  certain  level  of  the  sewer  as  required  by  the  contract,  but  also 
in  obedience  to  the  insistence  of  the  engineer  that  such  Portland  ce- 
ment should  be  used  above  said  level.  The  cement  was  much  more 
expensive  than  that  which  might  have,  been  used  under  the  terms  of 
the  contract.  The  second  claim  was  that  during  the  progress  of  the 
work  the  contractor  was  required  to  keep  the  sewer  open  and  to  fur- 
nish light  and  facilities  for  lowering  an  automobile  for  its  inspection. 
In  discussing  the  question  as  to  whether  or  not  the  plaintiff  in  that 
case  might  claim  as  for  breach  of  contract,  Judge  Hiscock  says : 

"These  considerations  seem  to  suggest  the  general  rule  that  where  the  mu- 
nicipal representative,  without  collusion  and  against  the  contractor's  opposi- 
tion, requires  the  latter  to  do  something  as  covered  by  his  contract,  and  the 
question  whether  the  thing  required  is  embraced  within  the  contract  Is  fairly 
debatable,  and  Its  determination  surrounded  -  by  doubt,  the  contractor  may 
comply  with  the  demand  under  protest  and  subsequently  recover  damages,  even 
if  it  turns  out  that  he  was  right  and  that  the  thing  was  not  covered  by  his 
contract :  and,  on  the  other  hand,  if  the  thing  required  Is  clearly  beyond  the 
limits  of  the  contract,  the  contractor  may  not,  even  under  protest,  do  It  and 
subsequently  recover  damages.  While  this  rule  Is  only  a  general  one,  and  may 
not  be  determinative  of  every  conceivable  case,  it  seems  to  furnish  a  test  by 
which  to  decide  phases  of  the  question  which  will  ordinarily  present  theni- 
selves,  and  it  may  both  be  illustrated  by  and  applied  to  the  facts  e8tablisbe«l 
in  this  case." 
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The  complaint  alleges  that  the  work,  materials,  etc.,  for  which  plain- 
tiff seeks  to  recover,  were  not  called  for  by  the  contract.  How,  then, 
can  it  be  said  that  said  claims  were  not  for  extra  work?  In  MoUoy 
V.  ViUage  of  Briarcliff  Manor,  145  App.  Div.  483,  129  N.  Y.  Supp. 
929,  in  distinguishing  the  Borough  Construction  Co.  Case,  Justice 
Cart  wrote  as  follows : 

"It  is  contended,  however,  by  the  plaintiff,  that  this  branch  of  the  work  in 
question  was  not  *extra  work,'  In  the  sense  of  the  contract  provisions  relaUng 
to  written  orders,  but  falls  within  the  recognized  exception  that,  where  a  con- 
tractor Is  directed  by  the  engineer  to  do  over  again  work  already  done  prop- 
erly, he  may  under  protest  comply  with  the  directions  of  the  engineer  and 
recover  thereafter  the  reasonable  value  of  the  work  on  the  theory  of  a  breach 
of  contract  Gearty  v.  Mayor,  etc.,  Ill  N.  Y.  61  (63  N.  E.  801] ;  Lentllhon  v. 
City  of  N.  Y.,  102  App.  Div.  548  [92  N.  Y.  Supp.  89t].  affirmed  185  N.  Y.  549  [77. 
N,  E.  1190] ;  People  ex  rel.  Powers  &  Mansfield  Ca  v.  Schneider,  191  N.  Y.  523 
[84  N.  E.  1118].  That  this  exception  to  the  general  rule  may  apply,  it  Is 
necessary  that  there  should  be  fair  room  for  debate  as  to  whether  the  direc- 
tions of  the  engineer  were  or  were  not  justified  by  the  contract  provisions. 
Where  such  directions  are  unquestionably  beyond  the  contract  requirements, 
then  the  exception  does  not  apply.  Borough  Construction  Co.  v.  City  of  New 
York,  200  N..Y.  149  [93  N.  E.  480,  140  Am.  St.  Rep.  633].  As  to  this  specific 
item  of  the  plalntifrs  claim — ^that  is,  the  'rehandling  at  Holdens' — ^there  can 
be  no  reasonable  contention  that  it  was  not  required  to  be  done  under  the  con- 
tract and  specifications.  In  fact,  neither  party  to  this  controvereor  asserts 
that  there  was  any  contract  requirement  to  do  it.  It  was  clearly  extra  work, 
and  can  be  recovered  for  only  under  the  conditions  of  the  contract  as  to  extra 
wortc.  But  the  plaintiff  has  not  brought  this  item  within  the  expressed  cou- 
ditiona" 

If  the  plaintiff  is  right  in  the  allegation,  of  its  complaint  that  the. 
work  and  materials  for  which  claim  is  made  were  not  called  for  by 
the  contract,  then  surely  they  must  be  regarded  as  extra  work,  and 
the  provisions  of  the  contract  with  relation  to  the  payments  for  ex- 
tra work  become  operative  and- govern  the  same.  If  the  work  was 
covered  by  the  contract,  then  surely  there  can  be  no  recovery;  and 
if  it  is  decided  that  the  work  was  outside  the  contract,  then  under 
the  Borough  Construction  Company  Case  there  can  be  no  recovery 
because  the  claim  is  for  extra  work. 

I  am  of  the  opinion  that  the  court  at  Trial  Term  did  not  err  in  dis- 
missing the  plaintiff's  complaint,  and  that  it  appears  that  the  items 
of  which  the  plaintiff  is  complaining  were  not  such  as  to  justify  a 
recovery  under  the  terms  and  conditions  of  the  contract.  It  seems 
to  me  that  those  items  were  clearly  incidental  to  the  performance  of 
the  contract,  and  therefore  within  its  contemplation.  If  they  be  re- 
garded as  outside  of  the  contract,  and  extra  work  which  the  plaintiff 
was  compelled  to  render,  then  there  can  be  no  recovery  under  the 
plain  provisions  of  the  contract,  which  required  as  a  preliminary  to 
the  performance  of  such  extra  work  the  order  of  the  commissioner 
of  bridges. 

As  I  view  the  contract  between  the  parties,  the  ultimate  thing  to  be 
done  was  the  strengthening  of  the  end 'spans  of  the  bridge.  There 
could  be  no  complete  performance  of  the  contract  until  that  end  was 
accomplished.  To  that  pwrpose,  it  is  true,  certain  plans  and  specifica- 
tions were  prepared,  all  of  which,  under  the  terms  of  the  contract, 
were  subject  to  change  as  might  be  found  necessary  during  the  prog- 
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rcss  of  the  work.  The  contract  expressly  provided  for  such  changes, 
and  it  was  the  duty  of  the  contractor  to  deviate  from  the  plans  and 
specifications,  and  to  correct  errors  in  the  engineering  in  the  prepara- 
tion of  such  plans  and  specifications,,  not  alone  as  required  hy  the  city's 
engineer,  but  as  good  engineering  and  proper  construction  might  re- 
quire for  the  proper  completion  of  the  work  of  strengthening  the 
spans.  The  contract  clearly  contemplated  the  accomplishment  of  its 
purpose,  and  not  merely  the  doing  of  work  in  accordance  with  a  given 
set  of  plans.  It  seems  to  me,  therefore,  that  the  claims  which  plain- 
tiff asserts  for  lab.or  and  material  which  it  furnished  were  merely  in- 
cidental to  the  performance  of  the  contract.  If  the  plaintiff  contractor 
.  was  only  required  to  follow  the  plans,  and  if  the  performance  of  the 
contract  on  its  part  was  accomplished  by  doing  the  work  in  strict 
conformity  to  such  plans  and  specifications,  regardless  of  whether  the 
ultimate  object  was  thereby  attained,  then  clearly  the  requirement  that 
the  contractor  do  certain  of  the  work  over  in  an  entirely  different 
manner  was  for  the  performance  of  extra  work  and  the  furnishing 
of  extra  material  for  which  the  plaintiff  cannot  recover  here,  without 
showing  that  it  was  furnished  upon  the  order  of  the  bridge  commis- 
sioner. 

What  was  this  contract?  Was  it  to  accomplish  the  definite  purpose 
of  strengthening  the  end  spans  of  the  bridge,  or  was  it  to  do  certain 
work  in  a  particular  manner  and  furnish  materials  in  accordance  with 
specific  plans?  If  it  was  the  former,  then  the  plaintiff  is  seeking  to 
recover  for  work  and  materials  incidental  to  the  performance  of  the 
contract.  If  the  latter,  then  the  requirement  to  do  the  work  a  second 
time,  in  an  entirely  different  manner  than  that  called  for  by  the  plans 
and  specifications,  was  extra  work,  beyond  the  contract  requirements 
and  not  fairly  debatable  or  doubtful. 

Every  claim  for  which  the  plaintiff  seeks  to  recover  herein  must  be 
classified,  either  as  for  work  or  material  furnished  as  a  part  of  its 
performance  of  the  contract  under  its  broad  terms,  or  as  remunera- 
tion for  extra  work  clearly  and  indubitably  outside  the  contract.  In 
neither  case  can  the  plaintiff  recover  therefor. 

The  case  of  Gearty  v.  Mayor,  etc.,  171  N.  Y.  61,  63  N.  E.  804,  relied 
upon  by  the  appellant  as  authority  for  a  recovery  herein,  and  upon 
which  the  Court  of  Appeals  bases  the  suggestion  that  there  may  be  a 
recovery  as  for  breach  of  contract  for  items  not  clearly  to  be  re- 
garded as  outside  the  contract  or  beyond  its  provisions,  is  not,  I  think, 
pertinent  to  the  facts  in  the  case  at  bar.  In  that  case  the  plaintiff  had 
a  contract  with  the  city  of  New  York  to  lay  certain  granite  block  pav- 
ing upon  a  concrete  foundation  in  the  roadway  on  transverse  road  No. 
4  crossing  Central  Park  at  Ninety-Seventh  street,  from  Fifth  avenue, 
to  Central  Park  West.  After  the  work  had  been  practically  completed 
by  the  contractor  and  accepted  by  the  defendant's  engineers,  and  he 
had  been  paid  70  per  cent,  of  the  contract  price,  the  contractor  was 
required  to  tear  up  the  work  which  he  had  performed,  and  which  he 
insisted  was  properly  done,  and  to  replace  the  same  with  new  work 
"in  accordance  with  the  specifications."  The  plaintiff  objected  vigor- 
ously thereto,  insisting  that  the  work  had  been  properly  done  under 
the  terms  of  the  contract,  but  proceeded  to  take  up  the  work  and  lay 


Digitized  by 


Google 


County  Ct.)  tibbkey  v.  pebkins  S19 

(181  N.Y.S.) 

it  over  as  required.  Plaintiff  had  been  paid  upon  the  certificate  of  the 
commissioners  of  the  department  of  public  parks  that  they  had  exam- 
ined the  work,  and  that  it  had  been  performed  in  accordance  with  the 
plans  and  specifications  and  according  to  the  certificates  of  the  officers 
of  the  department  of  parks  duly  appointed  to  supervise  the  same.  The 
court  held  in  that  case  that  the  plaintiff  could  recover,  not  for  extra 
work,  but  for  breach  of  contract,  and  that  his  complaint  was  improp- 
erly dismissed,  and  that  the*  plaintiff  was  entitled  to  go  to  the  jury  on 
the  issue  as  to  whether  or  not  the  work  was  properly  done  in  the  first 
instance. 

In  the  case  at  bar  the  charges  which  tlie  plaintiff  makes  are  not  for 
work  done  to  replace  that  thei-etofore  properly  accomplished,  as  con- 
cededly  the  work  which  was  removed  was  entirely  inadequate  for  the 
purpose  intended.  The  claim  of  the  plaintiff  in  this  case  is  to  be  re- 
munerated because  of  errors  made  by  defendant's  engineers,  necessi- 
tating the  doing  of  the  work  a  second  time.  This,  it  seems  to  me,  was 
either  incidental  to  the  performance  of  the  contract  and  within  its 
scope,  or  was  extra  work,  for  which  a  recovery  cannot  he  had  under 
the  contract  in  question. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

GIERKE,  P.  J.,  and  BOWLING,  J.,  concur. 
LAUGHLIN,  J.,  dissents. 


TIERNEY  V.  PERKINS. 
(Albany  County  Court    March  23,  1920.) 

1,  Insurance  ^=»718— Cebtificatb,  coNSTrrtrnoN,  and  bt-laws  coNsnTrrra 

FBATERNAL  BENEFIT  CONTBACT. 

A  fraternal  Insurance  contract  is  made  up  of  the  certificate  of  member- 
ship, together  with  the  constitution  and  by-laws  of  the  association. 

2.  Insurance  ^=»719(1) — ^Bt-lawb  hat  be  beasonablt  amended. 

The  constitution  and  by-laws  of  a  fraternal  benefit  association  may  be 
amended,  and  the  amendments 'made  binding  on  those  already  members, 
if  the  amft^ndments  are  regularly  made  and  are  reasonable  in  their  terms 
and  operation. 
8.  Insurance  <&s9726 — ^Law  does  not  favor  forfeiture. 

The  law  does  not  favor  forfeiture  of  membership  certificates  in  fraternal 
benefit  associaticuis. 
i.  Insurance  ^=»719(2) — Amendment  forfeitino  certificate  in  absence  of 

DESIGNATED  BENEFICIARY  OR  DEPENDENT  IS  UNREASONABUE. 

Where  the  constitution  of  a  fraternal  benefit  association,  at  the  time' 
the  certificate  was  issued,  provided  for  payment  to  the  member's  heirs  in 
the  absence  of  a  designation  of  beneficiary,  a  subsequent  amendment  pro- 
viding that  if  no  beneficiary  was  designated,  and  there  were  no  surviving 
dependents  of  the  member,  all  right  to  the  benefit  should  cease,  was  un- 
reasonable and  did  not  prevent  recovery  by  a  member's  heirs. 

Appeal  from  City  Court  of  Albany. 

Action  by  Cornelius  F.  Tierney,  individually  and  as  administrator 
of  Mary  E.  Tiemey,  deceased,  against  George  W.  Perkins,  as  presi- 

^s»For  other  cues  see  same  topic  A  KBY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 


Digitized  by 


Google 


320  181  NEW   TOBK  SUPPLBMBNT  (CoUnty  Ct 

dent  of  the  Cigar  Makers'  Union  of  America.  Judgment  for  plaintiflE 
for  the  amount  only  of  defendant's  offer  of  judgment,  and  plaintiff  ap- 
peals.   Reversed,  and  new  trial  ordered. 

See,  also,  178  App.  Div.  391,  947,  164  N.  Y.  Supp.  982;  179  N.  Y. 
Supp.  297;   179  N.  Y.  Supp.  904. 

John  J.  McManus,  of  Albany,  for  appellant. 
Mills  &  Mills,  of  Albany,  for  respondent. 

ADDINGTON,  J.  This  is  an  appeal  by  the  plaintiff  from  a  judg- 
ment in  favor  of  the  plaintiff  for  $50,  less  costs  in  favor  of  the  de- 
fendant, after  an  offer  of  judgment  by  it.  The  action  is  brought  by  the 
plaintiff,  individually  and  as  administrator,  to  recover  the  sum  of  $550 
on  a  certificate  of  membership  held  by  Mary  E.  Tiemey,  in  the  Cigar 
Makers'  Union  of  America. 

It  appears  that  Mary  E.  Tierney  was  a  cigar  packer,  and  joined  the 
defendant  organization. in  August,  1894,  and  that  after  she  became  such 
member  she  married  the  plaintiff.  She  paid  her  dues  to  the  defendant 
organization  up  to  December  16,  1914,  the  time  of  her  death,  a  period 
of  20  years.  At  the  time  she  became  a  member  of  the  defendant  or- 
ganization its  constitution,  so  far  as  applicable  to  this  case,  read  as 
f  ollow5 : 

"But  in  case  any  member  shaU  fiail  to  so  designate  [a  beneficiary]  by  wiU  or 
otherwise,  to  whom  said  sum  shall  be  paid,  the  sums  above  mentioned  shall 
l»e  paid  to  the  heirs  at  law/' 

In  1912  said  constitution  was  amended  in  part,  so  as  to  read  as  fol- 
lows : 

"If  there  be  no  such  designation  [of  beneficiary],  '  *  *  *  if  there  be  no 
♦  ♦  ♦  widow,  no  minor  children,  nor  such  relatives  of  such  deceased  mem- 
ber [dependent  upon  him  for  support]  *  *  «  then  all  right  and  claim  of 
any  and  every  person  to  such  benefit  shall  wholly  cease  and  determine." 

The  chief  contention  of  the  defendant  is  that  there  is  a  forfeiture, 
for  the  reason  that  under  her  membership  Mary  E.  Tierney  did  not 
designate  the  beneficiary  in  accordance  with  the  amended  constitution 
of  1912,  and  that  none  of  the  persons  mentioned  therein  were  living  at 
the  time  of  her  death,  and  there  were  no  dependent  relatives. 

The  constitution,  as  it  existed  when  Mary  E.  Tiemey  became  a  mem- 
ber, provided  that,  if  there  was  no  designation  of  a  beneficiary  by  will 
or  otherwise,  "the  sums  above  mentioned  shall  be  paid  to  the  heirs  at 
law."  This  was  a  wise,  fair,  and  just  provision,  on  which  the  member 
•had  a  right  to  rely,  and,  having  made  no  specific  designation,  did  relj-. 

The  constitution  as  amended  in  1912,  and  which  was  in  force  at  the 
time  of  the  death  of  said  member,  provided  that  if  there  was  no  desig- 
nation of  a  beneficiary  by  the  member,  and  none  of  the  persons  men- 
tioned therein  were  living,  "then  all  right  and  claim  ^of  any  and  every 
person  to  such  benefit  shall  wholly  cease  and  determine."  In  other 
words,  the  amended  constitution  eliminated  the  provision  that  in  the 
final  analysis  the  benefit  would  go  to  her  "heirs  at  law." 

[1]  The  books  are  full  of  cases  which  pass  upon  the  validity  of  an 
amendment  to  the  by-laws  of  these  benevolent  institutions,  which  were 
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made  subsequent  to  the  issuance  of  a  policy  or  certificate.    There  is  no 
question  as  to  what  constitutes  the  contract.  j 

"It  is  the  well-settled  general  rule,  applicable  to  these  organizations,  that  the 
certlflcate  of  membership  and  its  conditions,  together  with  the  constitution 
and  by-laws  of  the  order,  furnish  the  contract  by  which  the  rights  of  the  mem- 
bei-s  to  participate  in  the  benefits  are  to  be  determined."  Grossmayer  v.  Dis- 
trict No.  1,  Benai  Berith,  70  App.  Div.  90,  at  page  92,  74  N.  Y.  Supp.  1057. 

[2]  It  is  also  well  settled  that,  under  the  constitution  and  by-laws  of 
these  organizations,  the  latter  have  the  power  to  make  certain  amend- 
ments, which  may  be  binding  on  those  who  at  the  time  of  such  amend- 
ments are  members  of  the  institution.  The  decisions  are  in  accord 
on  this  proposition,  and  in  the  above-quoted  decision  the  court  further 
says: 

''Where  the  constitution  makes  provision  for  the  change  in  it  and  its  by-laws 
by  the  action  of  the  society,  such  right  to  change  forms  a  part  of  the  contract, 
and  the  members  are  bound  by  such  changes  as  are  regularly  made.  The 
only  limitation  upon  the  power  seems  to  be  that  the  by-laws  must  be  reason- 
able in  their  terms  and  operation  and  consistent  with  the  provisions  of  the 
constitution.'' 

[3]  It  is  also  well  settled  that  the  law  does  not  look  with  favor  on 
forfeitures  in  these  cases.  Pfeifer  v.  Supreme  Lodge,  Bohemian  S.  B. 
Society,  173  N.  Y.  418,  66  N.  E.  108 ;  Tidd  v.  Mclntyre,  116  App.  Div. 
602,  101  N.  Y.  Supp.  867;  Butler  v.  Supreme  Council,  105  App.  Div. 
164,  93  N.  Y.  Supp.  1012.  In  this  case,  when  before  the  Appellate  Di- 
vision of  this  department  on  the  amended  constitution,  Justice  Kellogg 
says:i 

"The  union  made  the  by-laws,  and  they  should  be  most  strictly  construed 
against  it,  *  ♦  ♦  when  It  is  urging  a  forfeiture."  Tierney  v.  Perkins,  178 
App.  Div.  301,  at  page  396,  164  N.  %  Supp.  982,  at  page  986. 

Mary  E.  Tierney  was  a  member  of  this  union  for  over  20  years.  The 
only  right  she  had  under  the  certificate  was  to  designate  a  beneficiary. 
She  was  bound  by  the  constitution  and  by-laws,  as  they  existed  when 
she  became  a  member,  and  was  satisfied  with  the  provisions  thereof 
relating  to  the  payment  which  became  due  under  the  constitution  of 
this  union  when  she  should  die.  Under  that  constitution,  which  became 
part  of  her  contract  with  the  defendant,  she  knew  she  had  the  power 
to  specifically  designate  her  beneficiary.  She  did  not  in  writing  avail 
herself  of  that  privilege,  but  was  satisfied  that  any  sums  due  from  the 
union  on  account  of  her  death  should  go  to  her  "heirs  at  law,"  so  that, 
while  there  was  no  direct,  there  was  an  indirect,  designation.  It  did  . 
not  concern  the  defendant  as  to  who  her  beneficiary  should  be;  that 
was  a  matter  in  which  she  was  particularly  interested,  and  as  she  made 
no  written  designation,  as  said  above,  it  is  logical  to  believe  that  she  wa^ 
satisfied  with  the  provisions  that  the  benefit  go  to  her  "heirs  at  law." 

[4]  I  am  decidedly  of  the  opinion  that  it  was  not  only  unreasonable, 
but  eminently  unjust  and  unfair,  under  all  the  circumstances,  for  this 
defendant  organization  to  amend  this  certain  provision, of  the  consti- 
tution eliminating  the  "heirs  at  law,"  to  whom  she  apparently  was  con- 
tent that  the  benefit  should  go  when  she  did  not  specifically  in  writing 
181  N.T.S.— 21 
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make  a  designation.  Roberts  v.  Cohen,  60  App.  Div.  259,  70  N.  Y. 
Supp.  57 ;  Spencer  v.  Grand  Lodge,  etc.,  22  Misc.  Rep.  147,  48  N.  Y. 
Supp.  590;  Beach  v.  Supreme  Tent,  etc.,  177  N.  Y.  100,  69  N.  E.  281 ; 
O'Brien  v.  Supreme  Council,  etc.,  81  App.  Div.  1,  80  N.  Y.  Supp.  775; 
Brooklyn  Masonic  Relief  Ass'n  v,  Hanson,  53  Hun,  149,  6  N.  Y. 
Supp.  161. 

What  more  unreasonable,  not  to  say  absurd,  amendment  to  the  by- 
laws could  be  made  by  the  defendant  than  when  it  attempted  to  take 
from  Mary  E.  Tierney  her  privilege  under  her  contract  with  it,  and 
make  itself  the  beneficiary?  I  cannot  conceive  of  a  case  which  comes 
more  clearly  or  strongly  under  the  limitations  of  the  power  to  amend 
by-laws  as  affecting  present*  membership. 

For  the  reasons  stated,  the  amendment  to  the  constitution,  which  did 
not  exist  when  she  became  a  member,  eliminating  her  "heirs  at  law," 
was  unreasonable  to  say  the  least. 

There  are  several  other  questions  raised  by  the  parties,  which  it  is 
not  necessary  to  consider. 

The  judgment  of  the  City  Court  of  Albany  is  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event 


(111  Misc.  Rep.  310) 

TOWN  OP  NEW  LEBANON  v.  STATE. 

(Court  of  Claims  of  New  York.     March  8,  1920.) 

1.  Highways   C=»105(1) — Contract   between   highway    defabtmbnti  and 

TOWN  FOB  ELIMINATION  OF  BBIDGE  BINDING  ON  STATE. 

Under  tbe  Highway  Law  (Consol.  Laws,  c.  25),  which  supplanted  Laws 
180S»  c.  115,  as  amended,  authorizing  counties  to  build  roads  with  state 
aid,  requiring  the  state  to  maintain,  repair,  control,  and  supervise  a  high- 
way so  built,  except  when  a  bridge  having  a  span  over  five  feet  was  to  be 
rebuilt  or  repaired,  In  which  case  the  town  wherein  same  was  located  was 
required  to  rebuild  and  repair  the  bridge,  a  contract  between  a  town  and 
the  highway  department,  which  provided  for  the  elimination  of  a  bridge 
by  the  town's  constructions  of  a  culvert  and  the  making  of  a  fill  above  the 
culvert  up  to  the  level  of  the  road,  whereby  the  state  was  to  pay  for 
the  fill.  Is  binding  on  the  state ;  the  town  not  being  bound  to  eliminate  the 
bridge. 

2.  States  ^=»101  (1)— State  immune  from  PBOSEcxmON  in  its  own  couirrs* 

AND  CAN  BE  SUED  ONLY  BY  CONSENT. 

The  state,  In  consequence  of  its  sovereignty,  is  immune  from  prosecu- 
tion in  its  own  courts,  and  can  only  be  sued  by  its  own  consent,  and 
for  such  liabilities  as  It  chooses  to  assume. 
.8.  States  <©=>184 — New  Yokk  Court  of  Claims  has  no  jubisdiction  oveb 
public  claims. 

In  view  of  the  history  of  the  leglsiatloh  creating  the  Court  of  Claims, 
as  well  as  Const,  art.  3,  §  19,  enacted  by  amendment  in  1875,  which  pro- 
hibits the  Legislature  from  auditing  or  allowing  any  private  claim  or 
account,  the  Court  of  Claims,  which  Is  given  by  Code  Civ.  Proc.  §  2G4, 
all  powers  and  jurisdiction  of  the  former  Board  of  Claims,  is,  under 
Laws  1883,  a  205,  which  created  Uie  Board  of  Claims,  etc.,  restricted 
to  hearing,  auditing,  and  detei-mining  private  claims  against  the  state; 
tlie  I^egislature  still,  having  the  power  to  audit  and  determine  public 
claims. 
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4.  States  ^s»184 — ^Claim  by  town  ow  account  of  highwat  ib  "public- 

claim,"  WITHOUT  JUBISDICTION  OF  COUBT  OF  CLAIMS. 

Claim  by  town  against  the  state,  arising  out  of  a  contract  for  the 
elimination  of  a  bridge  in  a  highway,  Is  a  public  (daimi  and  hence  la 
without  the  Jurisdiction  of  the  Court  of  Claims. 

5.  States  <S=»191(1)— Municipalitt,  being  pabt  of  state,  has  no  capacitt 

TO  SUE  THE  state. 

A  municipality,  like  a  county,  town,  or  village,  being  an  integral  part 
of  the  state,  and  created  for  purposes  of  local  goyemment,  cannot  main- 
tain an  action  against  the  state. 

Claim  by  the  Town  of  New  Lebanon  against  the  State  of  New  York. 
Qaim  dismissed. 

Carlin  &  Gillett,  of  Albany,  for  claimant. 

Charles  D.  Newton,  Atty.  Gen.  (Henry  P.  Nevins,  Deputy  Atty. 
Gen.),  for  the  State. 

MORSCHAUSER,  J.  In  1898  the  board  of  supervisors  of  the 
county  of  Columbia  passed  a  resolution  as  follows : 

"Resolved,  that  such  highway,  leading  from  New  Lebanon,  N.  T.,  to  Pitts- 
field,  Mass.,  from  the  state  line,  6,500  feet  westerly,  in  the  town  of  New  lieb- 
anon,  N.  T.,  or  section  thereof  so  approved  by  the  state  engineer  and  sur- 
veyor, September  17,  1898,  shall  be  constructed  under  the  provisions  of  chai^- 
ter  115,  Laws  of  1896." 

Under  chapter  115  of  the  Laws  of  1898  the  counties  were  authorized 
to  build  roads  with  state  aid  under  the  supervision,  control,  and  direc- 
tion of  the  state  highway  department,  and  thereafter  such  roads  were 
to  be  maintained  and  kept  in  repair  by  the  county,  except,  when  a 
bridge  having  a  span  of  over  5  feet  was  constructed  or  repaired  on  such 
road,  the  obligation  to  build,  maintain,  and  repair  such  bridge  was  upon 
the  town  wherein  such  bridge  was  located.  This  statute,  chapter  115 
of  the  Laws  of  1898,  was  amended  from  time  to  time,  and  finally  by 
chapter  30  of  the  Laws  of  1909,  and  all  acts  amendatory  thereof,  was 
repealed,  and  the  Highway  Law,  constituting  chapter  25  of  the  Con- 
solidated Laws,  was  passed.  All  of  the  county  highways  were  placed 
under  the  supervision  and  control  of  the  state,  and  the  obligation  to 
pay  for  the  repairs  of  the  same,  except  for  bridges  having  a  span  of 
more  than  5  feet,  was  upon  the  state,  and  provisions  were  made  for 
the  counties  and  towns  wherein  such  highways  were  located  to  pay  a 
proportionate  share  of  the  maintenance  and  repair  of  such  roads. 

Under  the  resolution  of  the  board  of  supervisors  of  Columbia  coun- 
ty, above  mentioned,  and  passed  in  1898,  a  highway  was  constructed  pur- 
suant to  chapter  115  of  the  Laws  of  1898,  which  was  over  the  Lebanon 
Mountain,  and  in  the  construction  of  said  highway  there  was  an  iron 
bridge,  known  as  the  "Shaker  Bridge,"  which  was  part  of  the  highway 
of  the  Lebanon  Mountain  road.  Thereafter  this  bridge,  which  had  a 
span  of  over  5  feet,  was  found  to  be  unsafe,  and  the  town  of  New 
Lebanon,  the  claimant,  and  the  state  highway  department  entered  into 
an  agreement  whereby  the  bridge  was  to  be  eliminated.  The  bridge 
spanned  a  ravine,  at  the  bottom  of  which  flowed  a  small  stream.    The 
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agreement  between  the  state  department  and  the  town,  entered  into  be- 
tween them,  provided  that  the  town  was  to  build  a  culvert  of  concrete, 
with  a  throat  sufficiently  large  to  allow  the  stream  to  flow  through  it 
without  damming  the  waters,  which  culvert  was  to  be  built  at  the  bot- 
tom of  the  ravine,  and  the  state  was  to  make  the  fill  above  the  culvert 
up  to  the  level  of  the  road,  thereby  connecting  the  road  at  the  place 
where  the  bridge  was  removed,  so  as  to  make  it  one  continuous  piece 
of  road. 

The  town  entered  into  a  written  contract  with  a  contractor,  a  Mr. 
Edward  Crowe,  for  all  the  work  to  be  done  in  removing  the  bridge, 
building  the  culvert,  and  making  the  fill;  the  contract  stating  as  fol- 
lows (section  8) : 

"It  is  mutually  understood,  between  the  coutractor  and  the  officers  of  the 
town  making  this  contract  on  behalf  of  said  town,  that  the  necessary  team- 
ing and  hauling  of  dirt,  and  labor  for  the  fill,  which  is  included  in  the  contraa 
price  of  twenty-five  hundred  dollars.  Is  to  be  paid  for  by  the  state  upon  vouch- 
ers furnished  by  the  department  of  maintenance  of  the  state  highway  commis- 
sion, in  accordance  with  the  usual  rules  and  regulations  as  promulgated  and 
enforced  by  the  department  of  the  highway  commission,  and  that  all  work 
done  is  to  be  approved  by  the  inspector  assigned  to  inspect  the  work  by  the 
said  state  highway  commission,  or  the  said  department  of  maintenance." 

This  contract  was  submitted  to  tlie  state  highway  commission  and 
approved  by  than.  This  contract  was  made  in  pursuance  to  a  verbal 
arrangement  made  between  the  supervisor  of  the  town  and  an  official 
of  the  state  highway  department  that  the  town  was  to  remove  the 
bridge,  build  the  culvert,  and  the  state  to  make  the  fills.  The  con- 
tractor thereupon  entered  into  the  performance  of  his  contract  and 
removed  the  bridge,  built  the  culvert,  and  made  the  fill,  and  completed 
the  work.  Under  the  directions  of  the  state  highway  department,  and 
upon  their  approval,  the  town  paid  the  contractor  the  full  sum  of  $2,500 
for  the  work.  The  town  thereupon  presented  a  claim  to  the  state  high- 
\yay  department  for  the  $500,  which  was  the  amount  paid  by  the  town 
to  the  contractor  for  the  fill,  and  the  highway  department  audited  and 
■approved  the  claim,  and  requested  the  comptroller  to  issue  a  warrant 
for  the  payment  thereof,  and  delivered  the  same  to  the  supervisor  of  the 
•town,  who  presented  the  same  to  the  comptroller  of  the  state,  request- 
ing him  to  draw  his  warrant  for  that  amount,  payable  to  the  town,  upon 
the  state  treasurer.  The  comptroller  refused  to  issue  such  a  warrant, 
claiming  that  the  highway  department  had  no  authority  to  make  such 
a  contract  wifh  the  town,  and  that  no  obligation  existed  on  the  part  of 
the  state  to  repair  the  highway  at  the  point  where  the  bridge  was  lo- 
cated, on  the  ground  that  it  was  an  obligation  upon  the  town,  the  bridge 
having  a  span  of  more  than  5  feet,  and  that  therefore  the  obligation  was 
on  the  town,  and  not  on  the  state,  and  claiming  that  the  highway  depart- 
ment could  not,  for  that  reason,  make  a  contract  which  was  binding  on 
the  state. 

The  claimant  now  files  a  claim  against  the  state,  and  the  matter 
came  up  for  trial  in  this  court.  The  state,  in  defense  thereof,  asserts 
that  the  contract  between  the  town  and  the  highway  department  was 
void,  for  the  reason  that  no  obligation  existed  on  the  state  to  make  a 
fill  where  a  bridge  had  formerly  existed,  and  that  tlie  obligation  to  do 
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SO  rested  with  the  town,  and  on  the  further  ground  that  the  Court  of 
Claims  has  no  jurisdiction  to  hear  the  claim,  for  the  reason  that  the 
town,  being  a  municipal  corporation  and  a  political  subdivision  of  the 
state,  has  no  authority  to  sue  the  state,  and  on  the  further  ground  that, 
the  claim  being  a  public  one,  the  Court  of  Claims  has  no  Jurisdiction 
to  hear  it,  as  section  264  of  the  Code  of  Civil  Procedure  limits  the  juris- 
diction of  the  Court  of  Claims  to  the  hearing  of  private  claims. 

[1]  Under  the  Highway  La\Y  as  it  existed  at  the  time  tliis  contract 
was  made,  the  state  was  required  to  maintain,  repair,  control,  and 
supervise  such  highway,  and  could  compel  counties  and  towns  to  pay 
a  certain  pro  rata  share  of  the  expense  in  so  doing.  Except  when  a 
bridge  having  a  span  of  over  5  feet  was  to  be  built  or  repaired  on  such 
road,  the  town  wherein  the  same  was  located  was  obligated  by  statute 
to  do  so.  We  think,  the  department  and  the  town  having  entered  into 
a  contract  to  eliminate  the  bridge  and  place  a  culvert  and  fill  in  its  place, 
that  such  agreement  was  binding  on  the  state.  The  woric  to  be  done 
was  not  to  repair  or  rebuild  the  bridge  (which  would  have  been  an  ob- 
ligation on  the  part  of  the  town),  but  it  was  to  remove  the  bridge  and 
make  the  road  continuous,  so  as  to  improve  the  highway  and  remove  the 
obligation  which  existed  on  the  part  of  the  state  of  supervision  of  the 
bridge,  and  in'a  great  measure  make  the  highway  much  safer  and  better 
for  travel,  and  we  have  reached  the  conclusion  that  such  a  contract  be- 
tween the  department  and  the  town  was  binding  upon  the  state. 

[2]  But  the  state  also  asserts  that  this  court  has  no  jurisdiction  to 
hear  such  a  claim,  and  that  the  town  has  no  capacity  to  sue  the  state 
It  is  a  well-settled  principle  of  law  that  the  state,  in  consequence  of 
its  sovereignty,  is  immune  from  prosecution  in  its  own  courts,  and 
can  only  be  sued  by  its  own  consent,  and  only  for  such  liabilities  which 
it  chooses  to  assume.  See  Garr  v.  Bright,  1  Barb.  Ch.  157 ;  Kiersted 
V.  People,  1  Abb.  Prac.  392:  Coster  v.  Albany,  43  N.  Y.  399;  People 
v.  Dennison,  84  N.  Y.  272;  Rexford  v.  State,  105  N.  Y.  229,  11  N.  E. 
514;  Locke  v.  State,  140  N.  Y.  480,  35  N.  E.  1076;  Smith  v.  State, 
227  N.  Y.  405,  125  N.  E.  841 ;  Cunningham  v.  Macon  Railroad,  109 
U.  S.  446,  3  Sup.  Ct.  292,  609,  27  L.  Ed.  992 ;  Board  of  Liquidation  v. 
McComb,  92  U.  S.  531,  23  L.  Ed.  623;  Briscoe  v.  Kentucky  Bank,  11 
Pet.  257, 9  L.  Ed.  709 ;  Beers  v.  Arkansas,  20  How.  527,  15  L.  Ed.  991 ; 
People  V.  Miles,  56  Cal.  401 ;  Bloxham  v.  Florida  Central  &  P.  R.  Co., 
35  Fla.  625,  17  South.  902;  Williamsport  &  E.  Railroad  v.  Common- 
wealth, 33  Pa.  288.  Statutes  in  derogation  of  the  sovereignty  of  the 
state  must  be  strictly  construed,  and  a  waiver  of  liability  must  be  clear- 
Iv  expressed.  See  Litchfield  v.  Pond,  186  N.  Y.  66,  78  N.  E.  719; 
Smith  v.  State,  227  N.  Y.  405,  125  N.  E.  841. 

[3]  Under  the  earlier  practice,  whenever  a  claim  existed  against  the 
state  which  could  not  be  paid  in  the  usual  course  of  its  business,  and  by 
provisions  made  therefor,  the  state  authorized  the  payment  thereof  by 
special  act.  This  method  was  found  to  be  very  unsatisfactory,  and  from 
time  to  time  the  Legislature  by  enactments  created  tribunals  to  hear, 
try,  and  determine  such  claims.  The  history  of  the  various  tribunals 
created  by  legislative  enactment  to  hear  and  determine  such  claims 
was  clearly  stated  by  Judge  Cullcn  in  writing  the  opinion  of  People  ex 
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rel.  Swift  V.  Luce,  204  N.  Y.  483, 97  N.  E.  850,  Ann.  Cas.  1913C,  1151, 
as  follows: 

"The  history  of  the  disposition  of  private  claims  against  the  state  Is  as 
follows:  The  state,  being  sovereign,  is  immune  from  suit,  except  in  the  Su- 
preme Ck>urt  of  the  United  States  at  the  instance  of  another  state  under  the 
provisions  of  the  federal  Constitution.  Claimants  had,  therefore,  to  rely  on 
the  sense  of  Justice  of  the  Legislature.  By  chapter  321  of  the  Laws  of  1870 
Jurisdiction  was  conferred  on  the  canal  appraisers  to  hear  and  determine  cer- 
tain classes  of  claims  arising  from  the  use  and  management  of  the  canals; 
but  the  great  mass  of  claims  against  the  state  were  submitted  to  and  passed 
on  directly  by  the  Legislature,  which  provided  for  their  payment.  By  an 
amendment  to  the  Constitution  made  In  1874,  which  is  now  reproduced  in 
section  19  of  article  3  of  the  present  Constitution,  it  was  enacted  that  the 
Legislature!  'shaU  neither  audit  nor  allow  any  private  claim  or  account 
against  the  state,  but  may  appropriate  money  to  pay  such  claims  as  shall  have 
been  audited  and  allowed  according  to  law.'  Thereupon  It  became  necessary, 
unless  the  state  either  was  to  violate  its  obligations  or  was  willing  to  sur- 
render Its  Imratinlty  and  subject  itself  to  suits  In  the  courts  like  other  litigants, 
for  the  Legislntnre  to  create  some  board  or  tribunal  which  could  pass  upon 
and  audit  claims  against  it.  Hence  in  1S76  (by  chapter  444)  it  was  enacted 
that  the  comptroller,  secretary  of  state,  and  state  treasurer  should  constitute  a 
state  board  of  audit,  with  power  to  hear  all  private  claims  and  accounts 
against  the  state,  except  such  as  were  then  heard  by  the  canal  appraisers,  to 
administer  oaths  and  take  testimony  in  relation  thereto,  to  determine  the  jus- 
tice and  amounts  thereof,  and  to  allow  such  sums  as  should  be  equltaUe. 
The  board  was  authorized  to  establish  rules  as  to  the  forms  and  methods  of 
procedure  before  it.  In  1883  (by  chapter  205)  the  canal  appraisers  and  the 
state  board  of  audit  were  abolished,  and  the  Board  of  Claims  constituted,  to 
consist  of  three  commissioners,  to  be  appointed  by  the  Governor  and  to  hold 
office  for  the  term  of  6  years.  The  board  \N'as  given  Jurisdiction  to  hear, 
audit,  and  determine  all  private  claims  against  the  state,  and  it  was  also 
enacted  that  It  should  have  Jurisdiction  of  all  claims  on  the  part  of  the  state 
against  any  person  making  a  claim  against  the  state,  and  should  determine 
such  claims  or  demands,  lx>th  on  the  part  of  the  state  and  the  claimant:  and 
if  it  found  that  the  demand  of  the  state  exceeded  that  of  the  claimant,  it 
should  award  such  excess  in  favor  of  the  state  against  the  claimant.  It  will 
thus  be  seen  that  the  Jurisdiction  conferred  on  the  Board  of  Claims  was  of  the 
broadest  character.  It  Included  every  private  claim  against  the  state,  and 
authorized  the  determination  of  set-offs  or  counterclaims  by  the  state  against 
the  claimant 

"Chapter  36  of  the  Laws  of  1897  enacted  that  the  Board  of  Claims  should  be 
continued  and  thereafter  known  as  the  Court  of  Qalms.  The  act  provided  for 
the  procedure  by  and  before  It,  and  assimilated  the  procedure  to  that  In  regu- 
lar courts :  but  It  did  not  add  one  iota  to  the  Jurisdiction  formerly  possessed 
by  the  Board  of  Claims.  Indeed,  it  was  impossible  that  the  Jurisdiction  ot 
the  Board  of  Claims,  so  far  as  the  subject-matter  of  private  claims  by  or 
against  the  state,  could  be  Increased,  for  already  it  was  universal.  Jurisdic- 
tion to  determine  public  claims  against  the  state  was  not  conferred  upon  the 
Board  of  Claims  (Bd.  Suprs.  of  County  of  Cayuga  v.  State  of  N.  Y.,  153  N. 
Y.  279  [47  N.  E.  288]),  nor  was  it  ever  conferred  on  the  Court  of  Claims,  ex- 
cept in  some  special  case  by  act  of  the  Legislature.  One  must  not  be  misled  by 
the  fact  that  special  laws  were  passed  referring  cases  to  the  Board  of  Claims. 
Such  were  not  rendered  necessary  because  of  any  limitation  on  the  jurisdic- 
tion of  that  board,  but  because  such  claims  were  not  legal  ones,  but  rested 
solely  on  morals  and  equity,  and  therefore  were  not  enforceable  untU  recog- 
nized by  the  Legislature.  Examples  of  cases  of  this  character  are  to  be 
found  in  Cole  v.  State  of  N.  Y.,  102  N.  Y.  48  [6  N.  E.  277],  and  0*Hara  v.  State 
of  N.  Y.,  112  N.  Y.  146  [19  N.  E.  659,  2  L.  R.  A.  603.  8  Am.  St.  Rep.  726]. 
By  chapter  692  of  the  Laws  of  1906  the  terras  of  the  Judges  then  In  office 
were  extended  10  years  from  the  date  of  the  act,  and  It  was  provided  that  they 
should  continue  in  omce  until  their  successors  were  appointed  and  qualified. 
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"^he  statute  of  1911  (chapter  856),  already  mentioned,  amended  section  943 
of  the  Code  of  Civil  Procedure,  so  that  there  was  no  longer  any  anthoricy 
for  a  Court  of  Claims,  but  the  Board  of  Claims  was  continued,  to  be  com- 
posed, Instead  of  Judges,  of  three  commissioners.  The  Judges  of  the  Court  of 
Claims,  then  serying  as  such,  were  to  be  known  as  commissioners.  Their 
terms  were  abrogated  and  their  successors  directed  to  be  appointed  by  the 
Governor  within  60  days  after  the  passage  of  the  act" 

Upon  an  examination  of  these  various  statutes  conferring  authority 
upon  tribunals  to  hear,  try,  and  determine  claims  against  the  state, 
the  Legislature  limited  the  jurisdiction  at  all  times  to  the  hearing  of 
private  claims.  Prior  to  the  inhibition  in  the  Constitution  (section  19, 
article  3),  which  declares,  "The  Legislature  shall  neither  audit  nor  al- 
low any  private  claim  or  account  against  the  state,  but  may  provide 
money  to  pay  such  claims  as  shall  have  been  audited  and  allowed  by 
law,"  the  Legislature  was  permitted  to  pass  such  private  or  public  bills, 
and  frequently  did  pay  claims  when  in  equity  and  justice  the  state 
should  so  do.  But,  after  the  Constitution  was  amended  by  section  19, 
article  3,  the  Legislature  could  no  longer  allow  or  audit  any  private 
claim,  and  therefore  created  a  tribunal  to  hear,  try,  and  determine  pri- 
vate claims  against  the  state,  reserving  the  power  to  audit,  allow,  or 
pay  public  claims  which  it  possessed  prior  to  the  change  in  the  Consti- 
tution. Section  19,  article  3.  Section  19,  article  3,  first  became  a 
part  of  the  Constitution  by  the  amendment  of  1874.  Judge  Andrews, 
in  writing  the  opinion  in  the  case  of  Cayuga  County  v.  State,  153  N.  Y. 
287,  47  N.E.  290,  said: 

''Among  the  constitutional  objections  urged  to  the  act  Is  one  based  npon 
section  19,  art.  3.  This  section  declares  that  *the  Legislature  shall  neither  audit 
nor  allow  any  private  claim  or  account  against  the  state,  but  may  appropriate 
money  to  pay  such  claims  as  shall  have  been  audited  and  allowed  by  law/ 
It  Is  a  decisive  answer  to  this  objection  that  the  claim  of  the  county  of  Cayuga, 
recognized  by  the  act  of  1885,  and  referred  to  the  Board  of  Claims,  was  not  a 
•private'  claim  within  the  pnniew  of  the  section.  This  section  first  became  a 
part  of  the  Constitution  by  the  amendment  of  1874.  It  was  Intended  to  remedy 
the  manifest  evils  of  special  legislation  In  the  Interest  of  private  claimants, 
and  to  deprive  the  Legislature  of  the  power  to  pass  laws  which  directly,  and 
of  their  own  force,  should  allow  and  fix  the  amount  of  private  claims  against 
the  state.  The  practice  which  had  before  prevailed  was  subject  to  great 
abuses.  The  legislature  could  not,  In  the  majority  of  cases,  act  Intelligently 
upon  the  subject,  and  was  subject  to  Influences  which  had  led,  and  were 
likely  to  lead,  to  acts  of  legislation  depleting  the  public  treasury  for  the 
benefit  of  claimants  whose  claims  had  no  foundation  in  law  or  equity.  The 
section  Interposed  an  obstacle  In  the  path  of  persons  asserting  unfounded 
claims  against  the  state.  It  required  their  audit  and  allowance  by  some 
of&cer,  board,  or  tribunal  designated  by  law,  before  the  Legislature  could  make 
an  appropriation  for  their  payment.  Private  claims  against  the  state,  up  to 
the  adoption  of  this  section,  mainly  arose  out  of  the  acts  of  the  state  In 
appropriating  lands  for  the  canals,  and  upon  contracts  for  their  construction 
and  improvement,  or  for  injuries  resulting  to  persons  or  property  from  the 
canals  or  their  management  Jurisdiction  to  hear  claims  of  this  general  char- 
acter had  from  time  to  time  been  conferred  upon  the  canal  appraisers  and 
the  canal  board.  1  Rev.  St.  225;  3  Rev.  St.  147;  Laws  of  1870,  c.  321.  But 
the  Legislature  was  nevertheless  open  to  claimants,  and  statutes  were  passed 
from  time  to  time  directly  granting  relief.  It  is  plain,  in  view  of  contemporary 
history,  that  the  words  'private  claims*  in  section  19,  art.  3,  of  the  Constitution, 
were  Intended  to  designate  claims  of  the  same  general  character  as  those 
which  arose  In  connection  with  the  administration  of  the  canal  system ;  that 
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is  to  say,  claims  made  against  the  state  in  behalf  of  a  privHte  interest,  as 
distinguished  from  claims  of  a  public  character.  The  word  'private'  is  de- 
scriptive, and  was  used  as  the  antithesis  to  the  word  'public' ;  and,  by  neces- 
sary implication,  claims  of  a  public  nature  are  not  included  within  the  inhi- 
bition. That  the  claim  made  by  the  county  of  Cayuga  for  reimbursement  was 
a  public,  as  distinguished  from  a  private,  dainit  does  not,  we  think,  admit  of 
question." 

Section  264  of  the  Code  of  Civil  Procedure"  prescribes  that  the  Court 
of  Claims  possesses  all  the  powers  and  jurisdiction  of  the  former  Board 
of  Claims.  It  also  has  jurisdiction  to  hear  and  determine  a  private 
claim,  against  the  state,  etc.  The  act  creating  the  Board  of  Claims 
(chapter  205  of  the  Laws  of  1883)  limited  the  jurisdiction  of  this  tribu- 
nal to  hear,  audit,  and  determine  all  private  claims  against  the  state ; 
so  that  the  law  as  it  now  stands  gives  jurisdiction  to  the  present  Court 
of  Claims  to  hear  private  claims  against  the  state,  and,  whenever  a  pub- 
lic claim  exists  against  the  state,  the  "Legislature  still  retains  control 
and  jurisdiction  to  audit  and  allow  the  same. 

[4]  The  town  being  a  municipal  corporation  of  the  state,  with  cer- 
tain governmental  and  political  powers  and  duties,  must  necessarily 
exercise  all  its  functions,  duties,  and  obligations  in  a  public  manner, 
and  a  claim  made  by  it  against  the  state  must  necessarily  be  a  public 
.  one  rather  than  a  private  one.  In  the  matter  of  Cayuga  County  v.  State, 
153  N.  Y.  288,  47  N.  E.  290,  it  was  said: 

"Jurisdiction  to  hear  claims  of  this  general  character  had  from  time  to 
time  been  conferred  upon  tlie  canal  appraisers  and  the  canal  board.  •  ♦  • 
But  the  L^islature  was  nevertheless  open  to  claimants,  and  statutes  were 
passed  from  time  to  time  directly  granting  relief.  It  is  plain,  in  view  of  con- 
temporary history,  that  the  words  'private  claims'  in  section  19,  art.  3,  of  the 
Gonstituti<«i,  were  intended  to  designate  claims  of  the  same  general  character 
as  those  which  arose  in  connection  with  the  administration  of  the  canal 
system ;  that  is  to  say,  claims  made  against  the  state  in  behalf  of  a  private 
Interest,  as  distinguished  from  claims  of  a  public  character.  The  word 
'private'  is  descriptive,  and  was  used  as  the  antithesis  to  the  word  'public*; 
and,  by  necessary  implication,  claims  of  a  public  nature  are  not  Included  with- 
in the  inhibiticm." 

In  this  case  the  county  of  Cayuga  filed  a  claim  against  the  state,  the 

court  saying: 

'That  the  claim  made  by  the  county  of  Cayuga  for  reimbursement  was  a 
public,  as  distinguished  from  a  private,  claim,  does  not,  we  thinlc,  admit  of 
question." 

In  that  case  the  county  of  Cayuga  filed  a  claim  against  the  state  with 
the  Board  of  Claims,  to  reimburse  it  for  expenses  incurred  in  the  trial 
of  convicts  in  the  Auburn  State  Prison.  The  Legislature,  by  chap- 
ter 428  of  the  Laws  of  1885,  conferred  jurisdiction  on  the  Board  of 
Claims  to  audit  the  claim  of  the  county,  and  the  state  asserted  that  this 
act  was  in  violation  of  section  19,  article  3,  of  the  Constitution,  which 
prohibited  the  Legislature  from  auditing  or  allowing  any  private  claims 
against  the  state,  and  it  was  there  held  that  such  a  claim  was  a  public 
one,  and  not  a  private  one,  and  was,  therefore,  not  in  conflict  with  any 
restrictions  or  inhibition  of  the  Constitution  (section  19,  article  3). 

In  the  matter  of  People  ex  rel.  Swift  v.  Luce,  204  N.  Y.  478,  97  N. 
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E.  850,  Ann,  Cas.  1913C,  1151,  it  was  held  that  trib^unaU  that  were 
created  from  time  to  time  by  the  Legislature  for  the  purpose  of  hearing 
and  determining  claims  against  the  state  were  quasi  judicial  bodies, 
established  to  hear,  determine,  and  audit  private  claims  against  the 
state,  and  were  not  a  court  or  judicial  body,  within  the  terms  or  the 
meaning  of  the  judiciary'  article  of  the  state  Constitution,  but  only  an 
auditing  board,  or  quasi  judicial  body,  with  limited  jurisdiction.  There- 
fore, as  the  claim  presented  in  this  case  was  by  a  municipal  corporation, 
it -must  be  held  to  be  a  public  claim,  rather  than  a  privai«  one,  and  as 
such  the  Court  of  Claims  has  no  jurisdiction,  under  section  264  of  the 
Code,  to  hear,  try,  or  determine  the  same. 

[5]  The  state  also  in  its  defense  asserts  that  the  town  has  no  capacity 
to  sue  the  state,, and  that  a  municipality  like  a  county,  town,  city,  or 
village,  being  an  integral  part  of  the  state  itself,  cannot  maintain  an 
action  against  the  state.  Municipalities  are  subdivisions  of  the  state, 
and  are  established  for  the  purpose  of  more  conveniently  performing 
the  governmental  functions  primarily  resting  upon  the  state  within  their 
respective  territorial  jurisdiction ;  and  the  state  creating  municipalities, 
defines  their  powers  and  duties.  This  question  has  been  settled  and 
decided  in  the  case  of  County  of  Albany  v.  Hooker  and  Others,  Com- 
posing the  State  Commission  of  Highways,  204  N.  Y.  1,  97  N.  E.  403. 
In  that  ca$e  the  county  brought  an  action  against  S.  Per<^  Hooker  and 
others,  composing  the  state  commission  of  highways,  to  restrain  the  ex-  . 
penditure  of  state  moneys  on  highways.  The  county  brought  what  is 
commonly  known  as  a  taxpayers'  action,  and  in  that  case  the  court  held 
that  there  was  no  authority  under  the  taxpayers'  act  for  a  municipality 
to  maintain  such  an  action,  but  also  decided  that  a  municipality  cannot 
maintain  an  action  against  the  state  of  whose  sovereign  power  they 
are  part,  or  against  state  officers  who  are  expressly  charged  with  the 
performance  of  sovereign  power.  Judge  Chase,  writing  the  opinion, 
says : 

"The  state,  in  the  exercise  of  Its  sovereign  power,  has  done  so  in  part  by 
dividing  Its  territory  into  counties  and  Imposing  upon  them  certain  govern- 
mental and  polit?lcal  powers  and  duties.  It  has  been  and  is  a  convenient 
way  of  exercising  its  sovereign  authority.  In  the  exercise  of  such  powers 
and  in  the  perfonpance  of  such  duties  the  counties  are  mere  agents  of  the 
state  and  component  parts  of  it.  Tliey  are  not,  in  the  exercise  of  such  au- 
thority, subject  to  suit  any  more  than  the  state  Itself,  and  certainly  they 
cannot  maintain  an  action  against  the  state  of  whose  sovereign  power  they  are 
a  part,  or  against  state  ofiicers  who  are  expressly  charged  with  the  performance 
of  soverel^ju  power.  Counties,  in  the  exercise  of  their  powers  and  duties  as 
component  parts  of  the  state,  have  acquired  real  and  personal  property  and 
have  exercised  certain  corporate  powers  that  are  distinct  from  their  govern- 
mental and  political  powers  and  duties.  In  the  exercise  of  such  corporate 
powei:8  they  have,  because  of  lack  of  express  statutory  recognition  as  cui-- 
porations,  been  treated  as  quasi  corporations,  and  have  su«d  and  been  sued  as 
such;  but  authority  to  sue  and  be  sued  as  quasi  corporations  has  been  re- 
stricted to  matters  pertaining  to  the  county  In  its  corporate  capacity  as  dis- 
tinguished from  its  governmental  and  political  capacity." 

^  Therefore,  the  claim  being  a  public  one,  this  court  has  no  jurisdic- 
tion to  hear,  try,  and  determine  the  same,  and,  the  claim  being  made  tv 
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a  municipality,  it  cannot  maintain  an  action  against  the  state  of  whose 
sovereign  power  it  is  a  part. 
This  claim  should  therefore  be  dismissed 

ACKERSON,  P.  J.,  concurs. 

(Ill  Misc.  Rep.  74) 

In  re  VAN  DEUSEN'S  WTLIi. 

(Surrogate's  Court,  Schoharie  County.     February  21,  1020.) 

1.  Wills  ^=:»471 — Absence  of  QUALirriwa  pbo vision  does  not  cbsate  bb- 

PUO NANCY  WHERE  LAN6UA0B  IS  PLAIN  AND  CAN   BE  HABMONIZBD. 

The  absence  of  such  a  phrase  as  "uevertheless,"  "however,"  **notwlth- 
standing  the  foregoing  provision,**  etc.,  will  not  create  repugnancy  be- 
tween prior  and  subsequent  provisions  of  a  will,  when  the  language  is 
plain  in  its  meaning,  and  all  the  separate  sentences  can  be  harmonised,  in 
the  light  of  the  general  scheme  of  the  wUi  and  the  circumstances  of  the 
estate  and  the  parties. 

2.  Wills  ^=:»821(4) — ^Bequest  fob  life  to  widow  subject  to  charge  fob 

haintenance  and  education  of  minor  daughter. 

Under  testator's  will,  giving  a  daughter  $500  and  his  wife  $6,000,  also 
giving  the  wife  for  life  the  use,  possession,  and  control  of  the  residuary 
personal  estate,  with  the  exception  of  certain  property  given  a  son,  fur^ 
ther  requesting  that  the  wife  should  maintain  another  daughter  during 
minority,  and  properly  clothe  and  educate  her,  the  legacies  to  the  daughter 
and  the  wife  were  first  payable  out  of  personal  property  not  specifically 
bequeathed,  and  whatever  personalty  was  payable  to  the  widow  In  addi- 
tion was  charged  with  maintaining  the  minor  daughter  and  educating  her. 

8.  Executors  and  administrators  ^=»26(1) — ^Widow  not  required  to  give 

BOND  AS  executrix  UNDER  PROVISIONS  OF  WILL  EXEMPTING  HER  TBEREVBOM. 

Under  testator's  will,  malting  legacies  to  a  grown  daughter  and  his 
wife,  also  leaving  the  residuary  personal  estate  to  the  wife,  subject  to  a 
charge  for  the  maintenance  and  education  of  a  minor  daughter,  with 
other  legacies  in  favor  of  the  grown  daughter,  the  minor  daughter,  and 
a  son,  and  directing  that  no  bond  be  required  of  the  widow,  as  executrix, 
bond  was  not  required. 

In  the  matter  of  the  judicial  settlement  of  the  accounts  of  Nellie 
M.  Van  Deusen,  as  sole  executrix  of  the  last  will  and  testament  of 
James  H.  Van  Deusen,  deceased.  Decree  directed  in  accordance  with 
the  opinion. 

Watson  Lament,  of  Cobleskill,  for  executrix  and  widow. 

W.  H.  Sidney,  of  Central  Bridge,  special  guardian,  for  Helen  A.  Van 
Deusen,  an  infant. 

G.  M.  Palmer,  of  Cobleskill,  special  guardian,  for  Morgan  C.  Van 
Deusen,  an  infant. 

BEEKMAN,  S.  On  the  return  of  the  citation  on  the  judicial  set- 
tlement of  the  accounts  of  the  executrix,  the  special  guardian  for 
Helen  A.  Van  Deusen  asked  for  a  construction  of  the  will  as  to  the 
rights  of  said  infant.  The  accounts  and  supplemental  accounts  of  the 
executrix,  together  with  certain  offers  by  way  of  compromise  on  the 
part  of  the  widow  and  executrix,  the  request  of  the  special  guardian 
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for  construction  and  the  objections  on  the  part  of  the  said  minor, 
Helen  A.,  by  her  special  guardian  are  on  file. 

The  testator's  will  is  dated  May  6,  1918,  and  was  admitted  to  pro- 
bate November  16,  1918 ;  he  having  died  on  October  27,  1918,  leaving 
his  widow,  Nellie  M.,  a  daughter,  Linda,  of  full  age,  a  daughter,  Helen 
A.,  10  years  and  6  months  old  at  the  time  of  her  father's  death,  and  a 
minor  son,  Morgan  C,  over  19  yeftrs  of  age.  In  his  will  the  testa- 
tor made  the  following  provisions : 

First  I  give  to  my  daughter  Linda  Van  Deusen  the  sum  of  five  hundred 
dollars  to  be  paid  to  her  within  one  year  after  my  death. 

Second.  I  give  unto  my  wife  Nellie  M.  Van  Deusen  the  sum  of  six  thousand 
dollars  to  be  paid  to  her  within  one  year  after  my  death.  I  also  give  to  her,  for 
and  during  her  natural  life,  the  use,  enjoyment,  possession  and  control  of  all 
the  rest,  residue  and  remainder  of  all  my  personal  estate  of  which  I  may 
die  seized  and  possessed,  except  the  foUowlng  named  and  described  personal 
property^  which  I  hereby  give  to  my  son,  Morgan  C.  Van  Deusen,  absolutely, 
to  wit :  All  my  horses,  stock,  cattle,  farming  implements,  tools,  hay,  grain  and 
straw  on  my  farm' hereinafter  described,  at  my  death,  together  with  all  crops 
growing  thereon. 

It  is  my  request  and  my  will  that  my  said  wife  shall  maintain  my  daughter 
Helen  A.  Van  Deusen  during  her  minority,  and  properly  clothe  her  and  educate 
her  so  that  she  shall  graduate  at  a  New  York  state  normal  school.  And  I 
hereby  declare  that  the  provisions  In  this  will  in  favor  of  my  said  wife  shall 
be  in  lieu  and  bar  of  her  dower  or  thirds  in  my  real  estate. 

Third.  I  also  give  and  devise  unto  my  said  wife  for  and  during  her  natural 
Ufe,  the  use,  rents,  Issues  and  prpfits,  enjoyment,  possession  and  control  of 
tho  farm  of  land  which  I  now  own  and  upon  which  I  now  reside  situate  In 
the  village  and  town  of  Coblesklll  aforesaid. 

Fourth.  Upon  the  death  of  my  said  wife,  I  give  and  devise  unto  my  said  son 
Morgan  C.  Van  Deusen  said  farm  of  land,  to  him,  his  heirs  and  assigns  for- 
ever. But  subject  however  to  the  conditions  and  payments  hereinafter  men- 
tioned. 

Fifth.  Upon  the  death  of  my  said  wife,  I  give  unto  my  daughter  Linda  Van 
Deusen  the  sum  of  two  thousand  dollars,  and  to  my  said  daughter  Helen 
A.  Van  Deusen  three  thousand  dollars  to  be  paid  to  them  respectively  tcithin 
two  years  after  the  death  of  my  said  wife,  with  Interest  after  the  first  year, 
and  to  be  paid  out  of  my  personal  estate.  But  if  such  personal  estate  shall 
be  insufficient  for  such  purpose,  then  I  order  and  direct  that  the  deficiency 
shall  be  paid  by  my  son  Morgan  C.  Van  Deusen  out  of  said  farm  so  devised 
to  him,  and  I  hereby  make  the  payment  of  such  deficiency  a  lien  and  charge  on 
said  farm. 

Sixth.  I  give  and  bequeath  unto  my  son  Morgan  C.  Van  Deusen  all  the 
rest,  residue  and  remainder  of  my  estate  after  the  foregoing  provisions  have 
been  fully  carried  out  and  compiled  with,  to  him,  his  heirs  and  assigns  forever. 

Lastly.  I  hereby  appoint  my  said  wife  sole  executrix  hereof,  and  hereby 
direct  that  she  be  not  required  to  give  any  bond  or  other  security  as  such 
executrix. 

By  the  accounts  it  appears  that  after  paying  the  debts,  funeral 
expenses,,  and  certain  expenses  of  administration,  and  deducting  the 
commissions  of  the  executrix,  together  with  the  value  of  the  horses 
and  certain  other  specific  farm  stock,  crops,  and  implements  bequeath- 
ed to  Morgan  C.  in  the  second  paragraph  of  the  will,  there  is  left 
$5,478  to  pay  the  $500  legacy  to  Linda  and  the  $6,000  legacy  to  the 
widow.  It  is  obvious,  therefore,  that  there  is  no  residue  of  person- 
al property  of  which  the  widow  can  have  the  "use  and  enjoyment,"  and 
that  there  is  no  personal  property  out  of  which  to  pay  the  legacy  of 
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$2,000  to  Linda  and  the  legacy  of  $3,000  to  Helen  A.,  which  are 
therefore  payable  and  chargeable  as  provided  in  the  last  sentence  of 
the  fourth  paragraph  of  the  will  and  in  the  fifth  paragraph.  The 
serious  question,  over  which  the  controversy  mainly  arises,  is  the* 
meaning  and  effect  of  the  following  words  in  the  second  paragraph : 

"It  is  my  request  and  my  wiU  that  my  wife  shall  maintain  my  daughter 
Helen  A.  Van  Deusen  during  her  minority,  and  properly  clothe  her  and  edu- 
cate her  so  that  she  shall  graduate  at  a  New  York  state  normal  school." 

Clearly  the  testator  ha^  strongly  in  mind  the  requisites  for  the 
temporal  welfare  of  his  10  year  old  daughter  during  her  minority,  and, 
furthermore,  he  is  particular  to  state  the  specific  kind  or  grade  of 
education  which  it  is  his  will  that  his  wife  shall  provide.  His  other 
daughter  was  over  21  years  of  age,  and  his  son  was  nearing  his  ma- 
jority, and  presumably  both  had  been  supported  and  educated  by  their 
father,  who  desired  to  provide  that  the  little  girl  should  be  treated 
at  least  equally  well. 

The  question  arises  whether  the  words  "It  is  my  request  and  my 
will"  import  simply  a  passive  desire,  the  expression  of  a  hint,  choice, 
expectation,  advice,  a  wish,  in  the  sense  of  "I  would  like,"  "I  would  be 
pleased,"  or  a  command,  order,  and  imperative  and  binding  direction. 
To  disregard  the  force  and  meaning  of  the  word  "will,"  which  is 
so  often  used  with  great  solemnity  in  testamentary  papers  in  dispos- 
ing of  property  or  creating  an  estate  or  interest,  would  be  a  serious 
innovation  and  mistake.  It  is  one  of  the  strongest  words  which  can 
be  used  to  express  the  positive  and  controlling  intention  of  the  testator 
in  such  an  instrument.  It  certainly  is  stronger  than  "request,"  "wish," 
or  "desire."  Numerous  authorities  treat  the  word  "will,"  as  used  in 
the  context  in  this  case,  as  dominating  and  controlling.  In  Bliven 
V.  Seymour,  88  N.  Y.  469-476,  the  court  says: 

*The  criticism  strikes  upon  the  word  *wlsh'  in  the  bequest  over.  It  is  plain- 
ly used  in  the  same  sense  as  If  he  said  'I  will'  or  *!  direct.' " 

The  force  of  the  word  "will"  is  also  emphasized  in  the  following 
cases:  Phillips  v.  Phillips,  112  N.  Y.  on  page  202,  19  N.  E.  411,  8 
Am.  St.  Rep.  737,  and  Turrill  v.  Davenport,  173  App.  Div.  543,  159 
N.  Y.  Supp.  814. 

[1]  In  the  present  case  the  word  "will"  is  coupled  with  the  word 
"request,"  indicating  tliat  the  testator,  not  content  with  the  word 
"request,"  desired  to  render  his  intention  most  plain  and  emphatic 
by  reinforcing  his  request  by  using  the  word  "will."  The  phrase, 
"It  is  my  request  and  my  will,"  etc.,  in  the  body  of  the  paragraph 
in  which  occur  the  disposition  of  the  $6,000  to  his  wife  and  the  bequest 
to  his  son  of  the  horses,  etc.,  and  prior  to  the  gift  to  his  wife  of  the 
use  arid  rents  of  the  farm,  cannot  be  discarded  as  meaningless,  or  as 
simply  a  suggestion  to  his  wife,  or  the  expression  of  a  hope  or  prefer- 
ence, that  ^all  have  xto  binding  force  and  create  no  charge.  It  is  not 
necessary,  to  express  the  intention  of  the  testator,  that  the  different 
sentences  of  the  second  and  third  paragraphs  should  have  been  con- 
nected with  such  phrases  as  "subject  to  the  following  provisions,"  or 
"nevertheless,"  or  "however,"  or  "notwithstanding  the  foregoing  "pro- 
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vision,"  or  "charged  upon."  The  absence  of  such  phrases  will  not 
create  repugnancy  between  prior  and  subsequent  provisions,  when  the 
language  is  plain  in  its  meaning,  and  all  the  separate  sentences  can  be 
harmonized  in  the  light  of  the  general  scheme  of  the  will  and  the 
circumstances  of  the  estate  and  the  parties. 

In  case  the  word  "nevertheless,"  or  "however,"  had  been  used  be- 
fore the  words  "It  is  my  request,"  etc.,  would  any  one  claim  that  the 
rest  of  the  sentence  did  not  qualify  *the  first  sentence  in  the  second 
paragraph,  and  was  of  no  binding  force?  By  referring  to  the  second 
and  third  paragraphs  of  the  will,  it  will  be  seen  that  in  the  very  midst 
of  and  as  a  part  of  the  provisions  for  his  wife  he  says,  "It  is  my  re- 
quest and  my  will  that  my  said  wife  shall  maintain,"  etc. — words 
definite  in  meaning  and  as  imperative  as  the  English  language  could 
make  them.  Furthermore,  there  are  no  words  expressive  of  lodging 
discretion  in  the  wife  as  to  whether  or  not  the  provisions  for  the 
benefit  of  the  daughter  shall  be  fulfilled.    The  command  is  obligatory. 

"It  must  not  be  forgotten  that  testamentary  provisions  for  support  and 
education  are  favored  by  the  law  ♦  •  ♦  in  favor  of  the  defendant  bene- 
ficiary."   CoUister  v.  Fassitt,  7  App.  Dlv.  20,  39  N.  Y.  Snpp.  800,  802. 

In  the  cases  where  it  has  been  held  that  an  absolute  gift  in  terms 
could  not  be  cut  down  or  qualified  by  later  or  prior  other  words,  the 
decisions  largely  turned  upon  the  fact  that  words  implying  the  exercise 
of  discretion  by  the  legatee  as  to  doing  certain  things  were  used,  or 
that  the  word  "wish,"  in  the  sense  of  suggestion  or  preference,  was 
used,  or  upon  the  fact  that  the  quasi  qualifying  words  were  uncertain 
in  meaning  and  not  definite  and  imperative.    ' 

In  the  endeavor  to  follow  authority,  I  have  carefully  examined 
the  cases  cited  by  counsel,  as  well  as  many  other  authorities,  in  the 
search  for  a  will  like  the  one  under  consideration,  but  unfortunately 
cannot  refute  the  oft-repeated  judicial  observation  that  "no  will  has 
a  brother";  however,  the  following  cases  in  the  Court  of  Appeals 
may  fairly  be  said  to  belong  to  the  same  "gens" : 

In  the  case  of  Lawrence  v.  Cooke,  104  N.  Y.  632,  H  N.  E.  144,  in 
which  a  daughter  was  given  the  residue  of  the  estate,  "to  have  and  to 
hold  the  same  unto  her  and  her  heirs  and  assigns  forever,"  and  where 
the  testator  in  a  subsequent  clause  of  his  will  mentions  the  guardianship 
of  a  grandchild  and  says: 

"I  enjoin  upon  her  [his  daughter]  to  make  such  provisions  for  said  grand- 
child out  of  my  residuary  estat©  now  In  her  hands  In  such  manner,  at  such 
times  and  In  such  amounts  as  she  may  judge  to  be  expedient  and  conducive  to 
the  welfare  of  said  grandchild,  and  her  own  sense  of  justice  and  Christian 
duty  shall  dictate" 

— the  court  decided  that  it  was  "beyond  the  power  of  any  court  to 
substitute  its  discretion  for"  the  daughter's,  "and  no  trust  was  created 
which  a  court  of  equity  could  execute,  contrary  to  her  judgment." 
However,  Judge  Rapallo,  in  an  opinion  concurred  in  by  the  entire  court, 
and  which  I  have  not  found  questioned  in  any  later  decision,  said: 

''If  the  clause  had  been  that  the  testator  enjoined  upon  the  defendant  to 
make  suitable  provision  out  of  the  residuary  estate,  for  the  support  of  the 
plaintiff,  there  would  be  force  in  the  argument,  not,  indeed,  that  the  defendant 
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took  the  residuary  estate  in  trust,  but  that  she  took  it  subject  to  a  diarge,  the 
amount  of  which  might  be  ascertained  by  a  court  of  equity  and  satisfaction 
thereof  decreed." 

The  language  last  quoted  would  have  plainly  stated  what  had  to  be 
done  by  the  legatee,  without  leaving  it  to  her  to  be  the  judge  of  the 
manner,  times,  and  amounts  according  to  her  own  sense  of  Christian 
duty. 

In  Phillips  V.  Phillips,  112  N.  Y.  197,  19  N.  E.  411,  8  Am.  St.  Rep. 
737,  the  will  gave  the  entire  estate,  real  and  personal,  to  the  wife,  and 
named  her  executrix,  and  proceeded  as  follows; 

"If  she  find  it  always  convenient  to  pay  my  sister  Caroline  Buck  the  sum 
of  three  hundred  dollars  a  year,  and  also  give  my  brother,  Edwin  W.,  during: 
his  life  the  Interest  on  ten  thousand  dollars  (or  seven  hundred  dollars  per 
year),  I  wish  it  to  be  done.*' 

In  that  case,  in  a  unanimous  opinion,  the  court  said : 

"Without  a  detailed  consideration  of  the  cases,  it  is  quite  clear  that,  as  a 
general  rule,  they  turn  upon  one  important  and  vital  Inquiry,  and  that  is 
whether  the  alleged  bequest  is  so  definite  as  to  amount  and  subject-matter 
as  to  be  capable  of  execution  by  tlie  court,  or  whether  it  so  depends  upon  the 
discretion  of  the  general  devisee  as  to  be  incapable  of  execution  without  super- 
seding that  discretion.  ♦  ♦  ♦  The  distinction  is  clearly  drawn,  and  was  act- 
ed upon  in  Lawrence  v.  Cooke,  104  N.  Y.  632  [11  N.  B.  1441.  •  ♦  •  It  was 
added  [In  the  opinion  in  Lawrence  v.  Cooke]  that,  if  she  had  been  enjoined  to 
make  suitable  provision  out  of  the  residuary  estate,  a  charge  would  have 
been  created,  for  what  would  be  'suitable'  could  be  determined  as  a  fact,  and 
would  be  independent  and  outside  of  the  mere  choice  or  whim  of  the  devisee. 
If  the  word  had  been  *wlsh/  instead  of  'enjoin,'  the  result  would  not  have 
been  different  upon  either  brdnch  of  the  conclusion.  ♦  •  ♦  I  have  examined 
the  cases  in  our  own  court  prior  to  Lawrence  v.  Cooke,  and  have  found  in 
none  of  them  a  departure  from  the  doctrine  there  asserted,  or  a  judgment  in 
hostility  to  it.  •  ♦  ♦  We  are  convinced  that  In  the  present  case  the  tes- 
tator meant  to  charge  upon  the  gift  to  the  wife  the  annuities  to  his  sister  and 
brother,  provided,  oniy,  that  their  payment  should  not  occasion  her  incon- 
venience." 

In  Collister  v.  Fassitt,  163  N.  Y.  281,  57  N.  E.  490,  79  Am.  St.  Rep. 
586,  the  will  read: 

"FV)urth.  I  direct  my  wife,  Amelia  A.  Scran  ton,  out  of  the  property  •  •  ♦ 
bequeathed  to  her  by  this  will,  to  use  so  much  thereof  for  the  support  and 
benefit  of  my  niece,  Oeorgle  S.  Collister,  as  my  said  wife  shall  from  time 
to  time  in  her  discretion  think  best  so  to  do." 

The  testator  then  makes  bequests  to  his  executors  in  trust  for  the 
benefit  of  his  wife  and  another,  and  in  a  later  paragraph  says: 

"Eighth.  I  give,  devise  and  betiueath  all  the  rest,  residue  and  remainder  of 
the  estate,  both  real  and  personal,  of  which  I  shall  be  seized  or  possessed  or 
to  which  I  may  be  entitled  at  the  time  of  my  death,  to  my  wife,  Amelia  A. 
Scranton,  absolutely." 

The  question  as  to  whether  the  two  provisions  were  repugnant,  and 
whether  the  words  in  the  fourth  subdivision  were  merely  precatory,  and 
did  not  cut  down  or  qualify  the  words  of  absolute  gift  in  the  eighth 
subdivision,  was  sharply  raised.  The  court,  after  discussing  Lawrence 
V.  Cooke  and  quoting  the  words  of  Judge  Rapallo,  which  are  quoted  in 
this  opinion,  supra,  says : 
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'The  case  he  put  by  way  of  illustration  as  creating  a  charge  whidi  a  eoart 
of  equity  would  enforce  is,  in  substance,  the  case  before  us." 

The  court,  in  CoUister  v.  Fassitt,  further  says: 

•*We  are  of  opinion  that  the  defendant  took  the  residuary  estate  •  •  • 
chaiiged  with  the  payment  of  a  rea^eonable  amount  for  the  support  of  the  plain- 
tiflP,  in  accordance  with  the  terms  of  the  will."  163  N.  Y.  292,  57  N.  B.  493» 
494,  79  Am.  St  Rep.  680. 

The  court  also  on  page  288,  of  163  N.  Y.,  on  page  492  of  57  N.  E. 
(79  Am.  St.  Rep.  586),  uses  the  word  "charge": 

"We  hare  already  pointed  out  what  seems  to  us  the  intention  of  the  testa- 
tor, which  was  to  charge  the  support  of  his  niece  upon  the  residuary  estate 
subsequently  vested  in  his  wife." 

It  will  be  observed  that,  while  the  decision  in  the  ColHster  Case 
was  by  a  divided  court,  nevertheless  it  is  worthy  of  comment  that 
the  prevailing  opinion  is  in  substantial  conformity  with  the  unanimous 
opinions  of  the  Appellate  Division  on  the  two  occasions  when  the  case 
was  before  that  court.  7  Anp.  Div.  20,  39  N.  Y.  Supp.  800;  23  App. 
Div.  466,  48  N.  Y.  Supp.  793. 

[2]  In  all  three  cases  it  was  held  that  a  charge  was  created.  To  so 
hold  in  this  case  is  clearly  according  to  the  intention  of  the  testator,  as 
well  as  the  authorities. 

To  recur  briefly  to  the  terms  of  the  will  and  the  circumstances 
of  the  estate.  The  testator  having  directed  $6,000  to  be  paid  to  his 
wife,  and  given  her  the  use  of  a  certain  portion  of  his  personal  prop- 
erty, and  given  her  the  use  during  life  of  his  farm,  which  is  conceded 
to  have  been  worth  about  $12,000,  which  would  seem  to  be  ample  and 
considerably  more  than  sufficient  for  the  support  of  the  widow  alone, 
it  is  most  reasonable,  indeed,  that  he  should  intend  that  his  wife  should 
take  what  he  gave  her  charged  with  the  support  of  his  infant  daughter 
as  specified  in  the  sentence  be^nmng.  "It  is  my  request,"  etc.  The 
fact  that  the  widow  will  not  receive  the  full  $6,000,  and  that  there  is 
no  "residue"  of  personalty,  as  disclosed  by  the  accounts,  of  which  she 
may  have  the  inccwne,  does  not  affect  the  intention  of  the  testator. 

The  true  construction  aod  legal  effect  of  the  will  are  as  follows: 
That  the  $500  legacy  to  Linda  and  the  $6,000  to  be  paid  to  the  wife  are 
first  payable  out  of  personal  property  not  specifically  bequeathed. 
That  whatever  personal  property  shall  be  found  payable  to  the  widow 
upon  the  judicial  settlement  of  the  accounts  shall  be  paid  to  her,  charged 
with  maintaining  Helen  A.  Van  Deusen  during  her  minority  and  prop- 
erly clothing  her  and  educating  her  so  that  she  shall  graduate  at  a  New 
York  state  normal  school.  The  widow,  for  and  during  her  natural 
life,  takes  the  use,  rents,  issues,  and  profits,  enjoyment,  possession,  and 
control,  of  the  farm,  charged  likewise  as  above.  Morgan  C.  is  en- 
titled to  the  specific  personal  property,  consisting  of  horses,  cattle, 
stock,  and  the  other  farm  crops  and  implements  mentioned  in  the  second 
paragraph,  and  he  takes  the  farm  as  set  forth  in  the  fourth  and  fifth 
paragraphs,  about  which,  as  I  understand,  there  is  no  controversy. 
There  beine  no  personal  property  applicable  to  the  payment  of  the 
legacy  of  $2,000  to  Linda  Van  Deusen,  and  the  $3,000  legacy  to  Helen 
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A.  Van  Deusen,  sai<i  legacies  are  therefore  payable  and  chargeable  as 
provided  in  the  fifth  paragraph  of  the  will. 

[3]  Under  the  provisions  of  the  will,  as  construed,  aiid  the  law  ap- 
plicable thereto,  the  widow  is  not  required  to  give  a  bond. 
".    A  decree  will  be  prepared,  submitted,  and  entered  in  accordance 
With  the  above. 


(109  Misc.  Eep.  696) 

In  re  TALLMADGB. 

In  re  CHADWICK'S  WILL. 

(Surrogate's  Court,  New  York  County.    October,  1019.) 

1.  DoMiciiiB  ^=»4(1) — Amkbican  citizen  uvixg  in  France  fob  many  tears 

WAS  DOKIGIUBD  THERE. 

An  American  citizen,  born  in  New  Tork,  but  taken  to  France  by  his 
parents  at  7  years  of  age,  where  he  lived  until  his  death,  about  65  years 
later,  making  only  occasional  trips  to  New  York,  during  which  his  apart- 
ment wa&  left  in  charge  of  a  servant,  indicating  an  intention  to  return,  was 
domiciled  in  France,  notwithstanding  recitals  to  the  contrary  in  various 
legal  documents. 

2.  Domicile  ^=^10 — Recitals  in  legal  documents  of  oompabativelt  uttls 

WEIGETT. 

Recitals  in  deeds  and  wills  are  not  given  much  weight  in  determining 
the  question  of  a  person's  residence,  in  comparison  with  the  evidence  sup- 
plied by  his  daily  life  and  his  acts  and  conduct. 

3.  Domicile  ^=;94(1) — ^Not  restricted  to  country  op  NATioNAiiiTT  and  cm- 

zensbip. 

A  man  may  retain  his  nationality  and  citizenship  in  one  country,  and 
yet  become  domiciled  in  a  foreign  country. 

4.  Domicile  ^=>4(2) — Motive  in  changing  domicile  immaterial. 

Where  there  is  an  absolute  and  fixed  intention  to  abandon  one  domicle 
and  acquire  another,  and  the  acts  of  the  person  affected  confirm  such  in- 
tention, his  motives  in  making  the  change  are  immaterial. 
6.  Domicile  <®=»8 — Burden  on  party  claiming  change  of  domicile. 

If  a  party's  domicile  of  origin  was  in  New  York,  the  burden  of  proof 

was  on  one  claiming  that  he  had  acquired  a  domicile  In  France  to  show 

^  •     that  fjiet;   but,  having  done  so,  the  burden  was  on  the  opposite  parties"  to 

show  that  a  new  domicile  had  been  acquired  in  New  York. 
6.  Wills  <&=>70,  436 — Validity  and  effect  governed  by  law  of  domicile; 
•'residence." 

Under  Decedent  Estate  Law,  §  47.  providing  in  effect  that  the  validity 
and  effect  of  a  jtestamentary  disposition  of  personal  property  are  regulated 
by  the  laws  of  the  state  or  country  of  which  decedent  was  a  resident,  the 
word  "residence"  means  domicile. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Residence.] 

T  Wills  <©=>G27(3) — Bequest  to  two  persons,  "share  and  share  alike," 
is  within  French  law  as  to  joint  bequests. 

A  provision  of  the  French  Civil  Code  that,  when  a  bequest  is  made  to 
several  persons  jointly,  and  the  bequest  to  any  of  them  has  lapsed,  sucn 
bequest  falls  into  the  sliare  of  the  others,  is  not  rendered  inapplicable  to  a 
bequest  to  two  persons  by  the  words  "share  and  share  alike." 

5.  Wills  <0=>436 — ^Construction  or  will  of  American  domiciled  in  France 

governed  by  French  law,  disregarding  doctrines  of  "renvoi"  and 
"desistement." 

Though,  under  the  law  of  France,  the  will  of  a  citizen  of  another  coun- 
try domiciled  in  France  is  governed  by  the  law  of  his  nationality,  a  will 

^:z>Foi  other  cases  see  same  topic  &  KEY- NUMBER  in  all  Key-Numbered  Digests  A  iD^leiorf 
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of  an  American  citizen  domiciled  in  France  will  be  (Construed,  pursuant 
to  Decedent  Estate  Law,  g  47,  in  accordance  with  the  Internal  or  terri* 
torlal  law  of  France  governing  the  construction  of  wills,  disregarding  the 
doctrine  of  "renvoi,"  under  which,  in  case  of  such  a  conflict,  the  question 
Is  treated  as  referred  back  to  the  law  of  the  forum,  or  the  doctrine  of 
"desistement,"  under  which  the  court  applies  the  law  of  the  forum  on 
the  theory  that  there  is  a  hiatus, 

9.  Wiixs  ^ss>436 — Statute  ab  to  i^aw  govebnutg  ooNfirrEtrcrioN  or  wxixb  de- 

claratory OF  I«AW  previously  EXISTING. 

Decedent  Estate  Law,   §  47,   requiring  testamentary   dispositions   of- 
personal  property  to  be  construed  according  to  the  law  of  the  state  or 
country  of  the  testator's  domicile,  is  largely  declaratory  of  the  law  as  it 
existed  at  the  time  of  its  enactment. 

10.  Wills  $=»70— Execution  of  will  governed  by  law  or  the  forum. 

The  formal  validity  of  a  will  dependent  on  its  execution  is  controlled  by 
Decedent  Estate  Law,  §  23,  regardless  of  the  law  of  testator's  domicUe. 

Proceeding  on  the  judicial  settlement  of  the  accounts  of  Henry  Over- 
ing  Tallmadge,  as  executor  of  the  will  of  Coster  Chadwick,  deceased. 
On  objection  to  the  proposed  method  of  distribution.  Report  of  ref- 
eree confirmed. 

Wilder,  Ewen  &  Patterson,  of  New  York  City  (William  R.  Wilder 
and  John  Ewen,  both  of  New  York  City,  of  counsel),  for  executor. 

Merrill,  Rogers  '&  Terry,  of  New  York  City  (Charles  Thaddeus 
Terry,  of  New  York  City,  of  counsel),  for  defendant  Chadwick. 

Stewart  &  Shearer,  of  New  York  City,  for  U.  S.  Trust  Co. 

Lewis  Spencer  Morris,  of  New  York  City,  for  Morris  and  others. 

George  N.  Whittlesey,  of  New  York  City,  for  Dexter  and  Baker. 

WINTHROP,  Referee.  This  matter  comes  up  on  an  objection  to 
the  proposed  method  of  distribution  of  the  residuary  estate  of  Coster 
Chadwick;  the  other  objections  having  been  withdrawn  or  otherwise 
disposed  of.  It  is  necessary  to  determine  the  law  to  be  applied  in 
the  construction  of  the  residuary  clause  of  the  will  of  Coster  Chad- 
wick. By  his  will,  after  making  several  bequests,  including  one  of 
$10  to  his  brother,  the  contestant,  he  gave  his  residuary  estate  as  fol- 
lows : 

"Eighth.  All  the  rest,  residue  and  remainder  of  my  estate,  both  real,  personal 
and  mixed,  and  of  which  I  may  die  seized  and  possessed,  I  hereby  give,  devise 
and  bequeath  to  my  aunt,  Henrietta  Taletta  Tallmadge,  and  my  cousin,  Ida 
Bisland  Williams,  share  and  share  alike,  to  have  and  to  hold  unto  them, 
their  heirs,  executors,  administrators  and  assigns  absolutely  and  forever." 

The  problems  presented  are:  First,  to  ascertain  the  domicile  of 
Coster  Chadwick  at  the  time  of  his  death ;  and,  second,  to  determine 
whether  the  law  of  France  or  that  of  New  York  shall  be  applied  in 
construing  this  clause  of  the  will. 

[1]  Coster  Chadwick  was  horn  in  New  York  City  on  January  23, 
1852.  At  7  years  of  age  he  left  the  United  States  with  his  parents, 
who  were  Southern  sympathizers,  and  lived  continuously  with  them  at 
Paris  or  Nice,  in  France,  until  their  deaths.  Both  of  them  were  buried 
at  Nice.  Whether  they  had  acquired  a  domicile  in  France  or  not  was 
not  definitely  shown,  but  such  proof  as  there  is  indicated  that  they  had 

^=»FoT  otlier  oases  see  same  topic  &  KEY-NUMBER  in  all  Key-Nambered  Digests  &  Indexed 
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no  intention  ever  to  return  to  America.  Coster  Chadwick,  however, 
lived  in  France,  either  at  Paris  or  Nice,  from  1859,  for  about  55  years, 
or  until  his  death  in  August,  1914.  After  her  husband's  death  Mrs. 
Chadwick  and  her  son  occupied  an  apartment  in  Nice  at  No.  2  Rue 
Dante,  subsequently  known  as  No.  4  Rue  Dante,  for  the  remainder  of 
her  life,  and  Coster  continued  to  live  there  until  his  death. 

Coster  Chadwick  was  educated  in  France,  and  spoke  both  English 
and  French  fluently.  He  had  no  business  education,  was  supported 
by  his  parents  during  their  lives,  and  after  their  deaths  lived  on  the 
inheritance  he  got  from  them ;  his  whole  time  was  devoted  to  social, 
artistic,  and  literary  pursuits.  From  1892,  just  after  his  mother's  death, 
until  August,  1914,  he  made  four  visits  to  the  United  States;  each 
of  th-m  was  to  New  York  and  vicinity.  There  is  no  evidence  that  he 
made  more  than  one  or  two  other  visits.  These  visits  were  for  busi- 
ness purposes,  and  were  for  a  few  months  only.  When  in  New  York 
he  stopped  at  hotels  or  visited  relatives,  and,  from  statements  made 
by^him  at  the  time  of  the  visits,  it  was  clear  that  he  never  had  any 
intention  of  coming  to  New  York  to  reside,  but  intended  to  return  to 
Nice.  The  reasons  given  by  him  for  his  living  in  Southern  France 
were  his  preference  for  the  climate  and  the  fact  that  his  income  would 
go  further  there  than  in  this  country.  Moreover,  the  apartment  in 
which  he  lived  from  the  date  of  his  mother's  death  until  his  own  death 
was  leased  by  him  and  furnished  with  his  belongings,  and  when  he 
came  to  this  country  he  left  a  servant  in  charge — all  of  which  indi- 
cates to  my  mind  an  iatention  of  returning  to  Nice  as  to  a  permanent 
residence. 

In  reaching  the  conclusion  that  Coster  Chadwick's  domicile  was 
France,  I  have  assumed  that  his  domicile  of  origin  was  New  York. 
As  his  parents  were  living  in  France  in  1873,  when  he  came  of  age, 
his  status  there  comes  within  the  description  of  domicile  by  Dicey  in 
the  Conflict  of  Laws  {2d  Ed.)  at  page  103: 

"Every  person  begins  life  as  a  minor,  and  therefore  as  a  dependent  person 
(which  can  In  no  case  happen  before  he  attains  his  majority),  he  will  find 
himself  in  possession  of  a  domicile,  which  will  in  most  cases  be  his  domicile 
of  origin,  but  may  be  a  domicile  acquired  by  the  act  of  the  person  on  whom  he 
is  dependent  during  infancy. 

**He  can  then  obtain  or  retain  for  himself  by  his  own  act  and  wiU  a  legal 
home  or  domicile  *  *  *  and  called  a  domicile  of  choice.  This  domicile  is 
acquired  by  the  combination  of  residence,  and  the  intention  to  reside,  in  a 
given  country," 

This  seems  to  apply  to  the  status  of  Coster  Chadwick.  In  my  opin- 
ion it  has  been  established  that  Coster  Chadwick's  residence  in  Paris 
and  Nice,  France,  comes  within  the  definition  of  domicile  given  to  that 
word  by  the  courts  in  numerous  cases.  The  Court  of  Api>eals  in  Matter 
of  Newcomb,  192  N.  Y.  238,  at  page  250,  84  N.  E.  950,  954,  discussed 
this  question  fully,  and  said :  . 

"As  domicile  and  residence  are  usually  in  the  same  place,  they  are  fre- 
quently used,  even  in  our  statutes,  as  if  they  had  the  same  meaning;  but 
they  are  not  identical  tenns,  for  a  person  may  have  two  places  of  residence, 
as  in  the  city  and  country,  but  only  one  domicile.  Residence  means  living  In 
a  particular  locality,  but  domicile  means  living  in  that  locality  with  intent  to 
make  it  a  fixed  and  permanent  home.     Residence  simply   requires  bodilj 
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pvesence  b»  an  inhabitant  in  a  given  place,  while  domicile  reQuires  bodily 
presence  in  that  place  and  also  an  intention  to  make  It  one's  domicile. 

*The  existing  domicile,  whether  of  origin  or  selection,  continues  until  a  new 
one  is  acquired  and  the  burden  oi^  proof  rests  upon  the  party  who  alleges  a 
change.  The  question  Is  one  of  fact  rather  than  law,  and  it  frequently  de- 
pends upon  a  variety  of  circumstances,  which  differ  as  widely  as  the  peculiari- 
ties of  individuals.  Less  evidence  is  required  to  establish  a  change  of  domicile 
from  one  state  to  another  than  from  one  nation  to  another.  In  order  to  ac- 
quire a  new  domicile  there  must  be  a  union  of  residence  and  intention.  Resi- 
dence without  intention,  or  intention  without  residence  is  of  no  avail.  Mere 
change  of  residence  although  continued  for  a  long  time,  does  not  effect  a 
change  of  domicile,  while  a  change  of  residence,  even  for  a  short  time,  with 
the  intention  in  good  faith  to  change  the  domicile,  has  that  effect.  'Uno  solo 
die  constltuitur  domlcilium  si  de  voluntate  appareat.*  .Residence  is  neces- 
sary, for  there  can  be  no  domicile  without  it,  and  important  as  evidence,  for 
it  bears  strongly  upon  Intention,  but  not  controlling,  for,  unless  combined  with 
intention,  it  cannot  effect  a  change  of  domicile.'' 

[2]  It  seems  to  me  to  have  been  proved  beyond  a  question  that  at 
the  time  of  his  death  Coster  Chadwick  was  a  resident  of  and  had  a 
domicile  in  Nice,  France.  The  surrogate,  in  an  application  for  an 
exemption  of  the  estate  from  transfer  tax  in  this  state,  so  found,  and, 
again,  in  an  application  by  this  same  contestant  to  vacate  the  order 
containing  this  finding  on  affidavits  which  embodied  substantially  the 
same  evidence  in  regard  to  New  York  residence  as  was  submitted 
on  this  reference,  denied  the  motion.  Great  stress  was  laid  then,  and 
is  now,  on,  the  fact  that  in  various  legal  documents  the  decedent  is  re- 
cited as  being  of  ^'Yonkers,  Westchester  county,  New  York,"  of  the 
"city,  county,  and  state  of  New  York,"  or  as  "sojourning  in  Nice, 
in  the  republic  of  France,"  or  similar  phrases  are  used  in  regard  to 
his  residence.  In  the  will  itself  testator  states  that  he  is  "of  the  city, 
county,  and  state  of  New  York."  Such  a  recital  in  a  will  is  not  con- 
clusive. .Mackenzie  v.  Mackenzie,  3  Misc.  Rep.  200,  23  N.  Y.  Supp. 
270;  Matter  of  Cleveland,  28  Misc.  Rep.  369,  59  N.  Y.  Supp.  985; 
Matter  of  Riley,  86  Misc.  Rep.  628,  148  N.  Y.  Supp.  623. 

Nor  are  such  recitals  in  deeds  and'  wills  given  particular  weight  in 
determining  this  question  of  residence,  in  comparison  with  the  cvi 
dence  supplied  by  the  daily  life  of  the  individual  and  his  acts  and  con 
duct.    In  Curtis  v.  Curtis,  185  App.  Div.  391,  396,  173  N.  Y,  Supp 
103,  105,  the  court  said : 

"Nevertheless  reliance  is  placed  by  the  appellants  upon  the  declaration  con- 
tained in  the  recital  in  the  deed  of  trust,  executed  while  Mrs.  Curtis  was  so 
joumlng  at  her  son's  home,  that  they  are  *both  resident  of  the  city  of  Plain- 
field,  county  of  Union,  and  state  of  New  Jersey.*  Little  force  attaches  to 
such  a  declaration  as  against  what  may  be  called  the  acts  of  the  person,  whose 
domicile  is  in  question,  going  to  make  up  the  manner  and  conduct  of  life.*' 

See,  also,  Matter  of  Harkness,  183  App.  Div.  396,  407,  170  N.  Y. 
Supp.  1024;  Matter  of  Morgan,  176  App.  Div.  909,  162  N.  Y.  Supp. 
1132;  Matter  of  Mesa  y  Hernandez,  87  Misc.  Rep.  242,  149  N.  Y. 
Supp.  536,  affirmed  172  App.  Div.  467,  159  N.  Y.  Supp.  59;  Matter 
of  Rothschild  Estate,  86  Misc.  Rep.  364,  148  N.  Y.  Supp.  368. 

In  the  Rothschild  Case,  supra,  the  surrogate  held  that  the  decedent 
was  domiciled  in  France,  and  the  facts  in  that  case  seem  to  be  quite 
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similar.     I  quote  from  the  surrogate's  opinion,  in  which  he  said  as 
follows : 

"The  evidence  before  the  transfer  tax  appraiser  conclusively  shows  to 
my  mind  that  the  domicile  of  the  late  Charles  A.  Rothschild  at  the  time  of 
his  death  was  in  France.  His  household  and  household  effects  were  maintained 
in  France  continuously  since  the  year  1905,  when  he  abandoned  his  prior 
domicile  in  New  York  sine  animo  revertendL  Since  1905  Mr.  Rothschild  lived 
only  in  France.  Both  the  animus  and  the  factum  elements  of  a  domicile  In 
France  are  amply  established  in  this  Instance  by  uncontradicted  testimony. 
The  fact  that  the  attorney  or  even  the  executor  was  under  a  misapprehension 
at  an  earlier  stage  concerning  Mr.  Rothschild*s  last  domicile  is  of  no  conse- 
quence. The  principle  of  a  decedent's  domicile  is  not  affected  by  estoppels 
against  others,  nor  are  the  allegations  of  personal  representatives  conclusive 
on  an  issue  of  last  domicile  of  their  testator.  Matter  of  Grant,  83  Misa  Rep. 
257,  260  [144  N.  Y.  Supp.  567]." 

[3]  That  New  York  was  the  state  of  his  nationality  at  the  time  of 
his  death  is  not  in  doubt ;  but  nationality  is  of  little  importance  in  de- 
termining a  question  of  domicile.  A  man  may  retain  his  nationality 
and  citizenship  and  yet  become  domiciled  in  a  foreign  country.  There 
are  many  examples  of  this  amongst  those  whose  wills  have  been  con- 
strued by  our  courts.  Assuming,  then,  that  an  American,  sufficiently 
patriotic  to  wish  to  retain  his  allegiance  to  the  United  States,  can  ac- 
quire a  foreign  domicile,  it  is  difficult  to  think  of  a  person  who  could 
have  done  this  more  effectually  than  Coster  Chadwick.  His  child- 
hood and  long  life  in  France,  his  knowledge  of  its  language  and  in- 
stitutions, his  preference  for  his  friends  in  that  country,  his  tastes 
and  associations,  his  infrequent  visits  to  America,  his  lack  of  a  per- 
manent abode  in  the  United  States,  his  dislike  of  members  of  his  own 
family — all  combined  to  make  him  regard  Nice  as  his  home,  the  place 
where  he  lived  and  wished  to  live  and  to  which  he  intended  to  return. 

[4]  What  his  reasons  were  for  this  preference  of  a  foreign  residence 
is  of  small  moment.  Counsel  for  contestant  questioned  them  as  in- 
dicating a  compulsory  expatriation,  and  therefore  as  being  contradic- 
tory of  an  intention  to  effect  a  change  of  domicile.  The  court  in  the 
Newcomb  Case  disposed  of  any  such  argument  for  (192  N.  Y.  at 
page  251,  84  N.  E.  at  page  954)  it  said: 

"Motives  are  immaterial,  except  as  they  indicate  intention.  A  change  of 
domicile  may  be  made  through  caprice,  whim,  or  fancy,  for  business,  health,  or 
pleasure,  to  secure  a  change  of  climate  or  a  change  of  laws,  or  for  any  reason 
whatever,  provided  there  is  an  absolute  and  fixed  Intention  to  abandon  one  and 
acquire  another,  and  the  acts  of  the  person  affected  confirm  the  intention." 

The  facts  in  the  Chadwick  Case  are  quite  different  from  those  in 
Dupuy  V.  Wurtz,  53  N.  Y.  556,  where  an  enforced  absence  contrary 
to  the  wish  or  intention  of  the  person  was  held  not  sufficient  to  effect 
a  change  of  domicile,  and  are  quite  similar  to  those  in  Hegeman  v. 
Fox,  31  Barb.  475,  distinguished  and  approved  on  its  own  facts  in 
Dupuy  V.  Wurtz. 

[5]  If  Coster  Chadwick's  domicile  of  origin  wks  New  York,  the 
burden  of  proof  is  on  the  executor  to  show  that  he  had  acquired  a 
domicile  in  France.  Matter  of  Newcomb,  supra.  This  I  think  he  has 
done.  A  domicile  of  choice  thus  having  been  established,  the  burden 
of  proof  is  on  the  contestant  to  show  that  a  new  domicile  had  been 
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acquired  in  New  York,  and  this,  I  think,  he  has  failed  to  do.  If  the 
domicile  of  origin  was  in  France,  then  a  fortiori  has  the  contestant 
failed  to  sustain  the  burden  of  showing  that  decedent  had  acquired  an 
American  domicile. 

Having  found  that  Coster  Chadwick  was  a  resident  of,  and  was 
domiciled  in,  Nice,  France,  at  the  time  of  his  death,  it  becomes  nec- 
essary, to  determine  the  law  to  be  applied  in  the  construction  of  the 
residuary  clause  of  his  will. 

[6]'  The  executor  claims  that  the  courts  of  this  state  are  bound  un- 
der section  47  of  the  Decedent  Estate  Law  (Consol.  Laws,  c.  13)  to 
regulate  the  disposition  of  this  decedent's  property  "by  the  laws  of 
the  state  or  country,  of  which  the  decedent  was  a  resident,  at  the  time 
of  his  death."  "Residence,"  as  used  in  the  statute,  means  "domicile." 
See  De  Meli  v.  De  Meli,  120  N.  Y.  485,  491,  24  N.  E.  996,  17  Am. 
St.  Rep.  652;  Matter  of  Cleveland,  28  Misc.  Rep.  369,  371,  59  N.  Y. 
Supp.  985,  and  Matter  of  Seixas,  73  Misc.  Rep.  488,  492,  133  K.  Y. 
Supp.  406,  where  section  23  of  the  Decedent  Estate  Law  is  construed 
and  the  word  ''residence"  (used  in  a  similar  way  to  its  use  in  section  47) 
is  held  to  mean  "domicile."  This  definition  of  residence  is  most  favor- 
able to  contestant,  for,  if  the  statute  means  residence  in  its  narrowest 
sense,  the  French  law  must  be  applied,  as  Coster  Chadwick  was  surely 
a  resident  of  Nice. 

[7]  If  we,  then,  look  to  the  law  of  France,  meaning  thereby  the  in- 
ternal or  territorial  law  of  that  country,  we  find  sections  1039  and  1044 
of  the  French  Civil  Code.    The  translations  of  these  are  as  follows: 

Section  1089:  ''SSvery  teeftamentary  proTision  made  in  &vor  of  a  person 
who  has  not  surrived  the  testator  lapses." 

Section  1044 :  **When  a  bequest  has  been  made  to  several  persons  jointly  and 
the  bequest  to  any  of  theju  has  lapsed,  then  such  bequest  falls  into  the  share  of 
the  other  persons  to  whom  the  joint  bequest  has  been  made.  A  bequest  is 
treated  as  made  to  persons  jointly  when  it  Is  made  by  one  and  the  same  dis- 
position and  no  special  part  has  been  allotted  therein  to  each  joint  beneficiary." 

The  cases  cited  by  the  expert  Hannon  upon  section  1044  show 
that  the  words  "share  and  share  alike,"  as  used  in  the  residuary  clause 
of  Coster  Chadwick's  will,  do  not  take  the  case  out  of  that  section. 
Guegan  v.  Heno,  Court  of  Cassation,  Sirey  Lois  et  Arrets,  1879-1-193 ; 
Wyons  V.  Tauffour,  Sirey  1857-1-254;  Wyon  v.  Wyon,  Sirey  1857- 
11-37.  In  these  cases  the  words  "share  and  share  alike,"  or  their 
equivalent,  were  used.  If  the  French  law  is  correctly  stated  by  the 
counsel  for  the  executor,  then,  as  testator's  cousin  Ida  Bisland  Wil- 
liams predeceased  him,  under  the  laws  of  France  Henrietta  Taletta 
Tallmadge  became  entitled  to  receive  the  entire  residuary  estate  by 
reason  of  the  death  of  her  colegatee. 

[8]  The  contestant,  on  the  other  hand,  claims  that  Coster  Chad- 
wick was  a  resident  of  New  York  and  that  he  was  domiciled  in  this 
city  at  the  time  of  his  death,  but  that,  even  if  -it  be  assumed  that  his 
domicile  was  in  France,  as  the  courts  of  that  country  apply  the  national 
law  of  the  testator  on  the  assumption  that  such  is  his  intention,  and  as, 
in  addition,  the  facts  of  this  case  show  an  intention  on  the  part  of  the 
^  testator  to  have  his  will  construed  according  to  the  law  of  New  York 
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the  New  York  law  is  applicable  to  the  interpretation  of  the  will.    The 
result  of  this  application  would  be  that  the  half  of  the  residuary  given  I 
to  Ida  Bisland  Williams  lapses  by  reason  of  her  death  prior  to  the  tes-  * 
tator's  and  passes  under  the  statute  of  distribution  to  John  Rose  Chad- 
wick,  testator's  brother. 

In  support  of  this  contention  contestant  called  an  expert^. Dr.  C.  H. 
Huberich.  He  was  of  the  opinion  that  the  French  courts  would  apply 
in  this  case  the  national  law  of  the  testator,  and  cited  numerous  French 
decisions  and  the  opinions  of  French  law  writers  in  support  of  his 
theory.  This  is  undoubtedly  a  correct  statement  of  the  general  prin- 
ciple of  French  jurisprudence  in  reference  to  the  conflict  of  laws  in 
such  cases,  and  the  acceptance  of  Dr.  Huberich's  theory  in  the  present 
case  would  result  in  the  application  of  the  internal  law  of  New  York 
to  the  construction  of  the  will  in  accordance  with  the  French  view  of 
the  conflict  of  laws. 

There  is  thus  squarely  presented  to  the  court  for  consideration  the 
complicated  and  difficult  theory  known  as  the  "renvoi"  (of  which  the 
word  "remission"  is  perhaps  a  fair  translation).  In  other  words,  the 
referee  is  called  upon  to  decide  whether  section  47  of  the  Decedent  Es- 
tate Law,  in  referring  the  construction  of  the  residuary  clause  of  Cos- 
ter Chadwick's  will  to  the  law  of  France,  meant  that  the  specific  pro- 
vision of  French  law  applicable  to  lapsed,  l_egacifis_^ould  be  applied, 
or  the  FreTTch  view  of  the  conflict  of  laws  with  its  reference  back 
to  the  law  of  New  York  for  the  determination  of  the  question  of  this 
lapse.  Each  of  the  learned  counsel  discusses  this  question,  but,  it  seems 
to  me,  without  an  exhaustive  analysis  of  the  teflFect  of  the  theory  in  the 
present  case  and  its  general  consequences. 

At  the  outset  it  might  be  remarked  that  the  proposition  is  new  in 
this  state,  and  has  received,  so  far  as  I  can  find,  no  judicial  considera- 
tion. The  various  phases  and  complexities  of  the  theory  are  dis- 
cussed at  length  in  Bate,  Notes  on  the  Doctrine  of  the  Renvoi ;  Abbott, 
Is  the  Renvoi  a  Part  of  the  Common  Law?  24  Law  Quarterly  Review, 
p.  133;  Bentwich,  The  Law  of  Domicile  in  Its  Relation  to  Succession; 
The  Renvoi  Theory,  by  Professor  Ernest  C.  Lorenzen,  10  Columbia 
Law  Review,  pp.  190,  327,  cited  in  Matter  of  Seixas,  supra ;  and  The 
Doctrine  of  the  Renvoi  in  Anglo-American  Law,  by  Ernest  Otto 
Schreiber,  Jr.,  31  Harvard  Law  Review,  p.  523. 

[8]  To  determine  the  validity  and  effect  of  the  will  of  Coster  Chad- 
wick,  who  was  domiciled  in  France,  we  must  look  first  to  section  47 
of  the  Decedent  Estate  Law.  This  section  is  largely  declaratory  of 
the  law  as  it  existed  at  the  time  of  its  enactment.  The  English  and 
American  view  of  the  conflict  of  laws  requires  that  in  cases  of  suc- 
cession the  law  of  the  domicile  governs  as  regards  personal  property. 
In  Story's  Conflict  of  Laws  (8th  Ed.)  §  479f ,  the  law  is  thus  set  forth : 

"But  the  question  may  be  asked  in  these  and  the  like  cases:  What  is  to  be 
the  rule  of  construction,  If  the  will  or  testament  is  made  by  the  party  in  the 
place  of  his  domicile,  but  he  is  In  fact  a  native  of  another  country,  or  if  the 
will  or  testament  is  made  in  a  country  of  which  the  party  is  a  native,  and  ac- 
cording to  the  forms  of  law  in  that  country,  and  yet  at  the  time  his  actual 
domicile  is  in  another  country,  by  whose  laws  the  will  or  testament  so  made 
is  equally  good?    The  answer  to  both  questions  is  the  same:  The  law  of  the 
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place  of  his  actual  domicile.  Tbu»,  for  example,  .where  a  native  of  Scotland, 
domiciled  in  England,  having  personal  property  only,  executed  during  a  visit 
to  Scotland,  and  deposited  a  will  there,  prepared  In  the  Scotch  form,  and  died 
in  B^land,  it  was  held  that  the  will  was  to  be  construed  according  to  the 
English  law." 

And  so  in  section  481»  as  to  intestate  succession: 

'The  universal  doctrine,  now  recognized  by  the  common  law,  although  for- 
merly much  contested,  is  that  the  succession  to  personal  property  is  governed 
exclusively  by  the  law  of  the  actual  domicile  of  the  Intestate  at  the  time  oi 
his  death." 

See,  also,  Moultrie  v.  Hunt,  23  N.  Y.  394;  Dupuy  v.  Wurtz,  S3  N. 
Y.  556,  560;  Cross  v.  United  States  Trust  Co.,  131  N.  Y.  330,  339, 
30  N.  E.  125,  15  L.  R.  A.  606,  27  Am.  St.  Rep.  597;  Matter  of 
Flatauer,  182  App.  Div.  884,  168  N.  Y.  Supp.  1108,  affirmed  Matter  of 
Loser,  223  N.  Y.  579,  119  N.  E.  1054;  Matter  of  Martin,  Eng.  Court 
of  Appeal  (1900)  Probate,  211;  Hamilton  v.  Dallas,  L.  R.  1  Ch.  Div. 
(1875)  257. 

This  principle  is  too  firmly  imbedded  in  Anglo-Saxon  law  to  require 
extended  citation  of  authorities.  It  was  based  originally  on  the  idea 
of  international  comity,  but  is  now  regarded  as  resting  rather  on  the 
dictates  of  jural  necessity.  See  Bate,  Notes  on  the  Doctrine  of  Renvoi, 
supra;  Cross  v.  United  States  Trust  Co.,  131  N.  Y.  330,  340,  30  N. 
E.  125,  15  L.  R.  A.  606,  27  Am.  St.  Rep.  597.  The  lex  domicilii  has 
been  stated  to  be  the  law  regulating  the  construction  of  a  lapsed  legacy. 
Wharton,  in  Conflict  of  Laws,  vol.  2  (3d  Ed.)  §  599f,  at  p.  1353,  says 
that  the  question  "where  a  legacy  lapses  upon  the  death  of  the  legatee 
before  testator's  death  depends  upon  the  law  of  the  testator's  domicile," 
and  "whether  a  lapsed  legacy  falls  into  the  residuary  bequest  depends ' 
upon  the  law  of  the  testator's  domicile.'*  See,  also,  Anstruther  v.  Chal- 
mer,  2  Sim.  1,  57  Eng.  Rep.  Full  Reprint,  691,  an  English  case  wherein 
the  High  Court  of  Chancery  applied  the  lex  domicilii  in  determining 
a  question  concerning  the  lapse  of  a  legacy  upon  facts  very  similar  to 
those  in  the  Chadwick  Case. 

We  thus  find  that  section  47  merely  embodied  the  law  as  it  was  in 
this  state  at  the  time  of  the  enactment  of  this  section.  If  the  French 
jurisprudence  took  the  same  view  of  the  conflict  of  laws,  the  will  of 
Coster  Chadwick  would  be  construed  according  to  French  law.  But 
the  French  view  is  entirely  different.  In  general,  French  courts  con- 
strue the  will  of  a  decedent  in  accordance  with  the  law  he  was  presum- 
ed to  know  best,  namely,  the  law  of  his  nationality.  The  propriety  of 
this  presumption  in  the  present  case  would  seem  at  least  doubtful,  as 
Coster  Chadwick  had  passed  practically  his  whole  life  in  France,  spoke 
the  French  language  like  a  native,  and  must,  in  fact,  have  been  at 
least  as  familiar  with  the  laws  and  institutions  of  France  as  with  those 
of  America.  It  might  be  noted  in  passing  that  even  the  French  courts 
admit  exceptions  to  the  rule.  De  Viaris  v.  Courtin,  Civil  Tr.  of  Seine, 
March  9,  1895. 

The  courts  and  writers  sanctioning  "renvoi"  would  insist  that  in  such 
a  case  as  that  at  bar  the  New  York  court,  acting  under  section  47,  must 
apply  the  French  law,  meaning  not  the  territorial  law  of  France,  but  the 
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totality  of  French  law,  including  its  method  of  determining  questions 
of  conflict  of  laws>  and  that  therefore  it  will  apply  the  New  York  law, 
for  the  French  view  of  the  conflict  of  laws  refers  the  construction  of 
the  will  to  the  national  law  of  the  testator.  Under  this  view  the  New 
York  court  would  accept  the  reference.  This  would  be  a  simple  case 
of  the  application  of  the  "renvoi."  The  same  result  would  be  reached 
in  this  case  by  the  application  of  that  variation  of  the  "renvoi"  doctrine, 
known  as  the  "desistement"  theory,  for  which  contestant's  counsel 
seems  to  argue,  and  as  to  which  further  reference  will  be  made  in  thig 
opinion. 

The  case  thus  presented  to  a  New  York  court  diflEcrs  not  at  all  in 
principle  from  a  case  arising  in  France  with  regard  to  the  construction 
of  the  will  of  an  American  domiciled  in  France.  In  such  a  case  the 
French  court  would  refer  the  question  of  construction  to  the  New  York 
law,  and,  as  section  47  of  the  Decedent  Estate  Law  refers  the  con- 
struction back  to  the  French  law  (the  domiciliary  law),  the  French 
court  would  apply  the  French  law.  The  French  court  accepts  the 
*'renvoi,"  for  "renvoi"  is  a  part  of  the  law  of  France.  10  Columbia 
Law  Review,  p.  194.  See,  also,  the  case  usually  known  as  the  Forgo 
Case,  which  appears  in  the  exhibits  and  papers  in  the  case  at  bar  un- 
der the  title  Forg-Dicth  Heirs  v.  Tax  Adm'n,  Court  of  Cassation,  Feb, 
22,  1882,  Clunet,  1883,  p.  64,  and  the  other  decisions  which  are  exhib- 
its in  this  case.    The  Forgo  Case  determined  this  principle  for  France. 

But,  logically,  why  should  the  inquiry  stop  with  the  internal  law  of 
New  York  on  the  reference  from  the  French  law?  Why,  indeed, 
should  the  reference  be  to  the  internal  law  of  New  York  and  not  to 
its  conflict  of  laws  rule  again?  In  the  first  instance,  the  New  York 
court,  in  seeking  to  apply  the  French  law,  was,  by  hypothesis,  referred 
to  the  French  conflict  of  laws  rule,  instead  of  its  internal  laws.  Why 
not  the  same  character  of  reference  upon  the  return?  It  is  clear  that 
the  logical  result  of  this  reference  back  and  forth  to  the  conflict  of  laws 
rule  of  the  respective  countries  would  be  an  indefinite  oscillation  be- 
tween the  two  laws.  As  well  said  by  Buzzati  (Rinvio,  p.  IT),  quoted 
in  Bate : 

This  is  **an  eternal  renvoi  from  one  rule  of  conduct  to  another,  without  ever 
descending  to  the  application  of  an  internal  law,  a  closed  circle  with  no  exit. 
It  is  the  application  of  lawn  tennis  to  International  law." 

But  this  is  a  practical,  if  not  a  logical,  absurdity.  A  possible  alter- 
native is  the  application  of  French  internal  law  on  the  second  refer- 
ence. For,  if  a  New  York  court,  in  attempting  to  apply  French  prin- 
ciples governing  the  conflict  of  laws,  must  regard  itself  as  a  French 
court,  a  view  that  has  been  urged  by  many  of  the  courts  indorsing  "ren- 
voi," it  should  apply  the  law  as  a  French  court  would  apply  it.  But 
the  French  court  would  look  to  the  national  law  (the  law  of  New  York), 
and  then  accept  the  reference  back  to  France-^in  other  words  would 
apply  the  law  of  France — so  that  the  New  York  court,  sitting  as  a 
French  court,  would  apply  the  French  law ;  the  result  being  the  same 
as  if  there  were  no  "renvoi"  at  all,  in  other  words,  as  if  the  New  York 
court  applied  French  territorial  law  in  the  first  instance  under  its  own 
view  of  the  conflict  of  law.    See  similar  example  on  page  199  of  10 
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Columbia  Law  Review,  and  note  on  page  206,  as  to  eflfect  of  court's 
sitting  as  court  of  foreign  country.  The  true  meaning  of  this  last 
result  is  that  ''renvoi"  is  assumed  to  be  the  law  of  both  New  York 
and  France. 

There  remains  only  the  "desistement"  theory.  By  it  a  New  York 
court,  in  such  a  case  as  Coster  Chadwick's,  will  apply  the  New  York 
law.  In  the  first  instance,  that  court  refers  the  matter  to  the  law 
of  France ;  but  as  it  is  claimed  that  there  is  no  law  in  France  applica- 
ble to  the  construction  of  the  will  of  a  foreigner  domiciled  de  facto 
therein  without  the  authorization  of  section  13  of  the  French  Code,  and 
as,  therefore,  the  French  courts  decline  jurisdiction  in  such  a  case, 
there  exists  a  hiatus  which  the  New  York  court  fills  by  the  application 
of  the  New  York  law  in  the  exercise  of  the  right  of  sovereignty.  This 
theory  has  been  developed  at  length  by  Westlake  (see  exposition  in 
Bate),- and  has  been  applied  in  certain  French  cases,  of  which  Drey- 
fus v.  Lecoutourier,  Civil  Tr.  of  Seine,  2d  Div.,  1st  Sec,  August  10, 
1908,  cited  by  the  contestant,  is  one.  Whatever  the  merits  of  the  argu- 
ment for  the  theory  (and  I  see  little  to  be  urged  in  its  favor),  I  am  con- 
vinced that  I  must  disregard  it,  for  the  result  is  in  flat  contradiction 
of  what  I  conceive  to  be  the  direction  of  section  47  of  the  Decedent 
Estate  Law. 

The  logical  results  in  cases  involving  "renvoi"  may  be  classified  as 
follows : 

(1)  If  "renvoi"  be  a  part  of  the  New  York  law,  and  not  that  of 
France,  a  New  York  court  must  apply  New  York  internal  or  territorial 
law. 

(2)  If  "renvoi"  be  a  part  of  the  laws  both  of  New  York  and  France, 
an  endless  oscillation  between  the  conflict  of  laws  rules  of  the  two  coun- 
tries will  be  instituted,  or  a  New  York  court  must  apply  French  in- 
ternal or  territorial  law. 

(3)  If  "renvoi"  be  no  part  of  the  New  York  law,  even  though  it  be 
a  part  of  the  law  of  France,  a  New  York  court  will  apply  French  in- 
ternal or  territorial  law  according  to  the  provisions  of  section  47. 

As  I  am  of  the  opinion  that  tfie  "renvoi"  is  no  part  of  New  York 
law,  our  case  falls  within  the  third  class  set  forth  above.  The  law 
of  this  state  in  regard  to  this  theory  will  be  considered,  first,  from  the 
standpoint  of  principle;  and,  second,  of  authority. 

To  state  accurately  the  problem  in  regard  to  the  "renvoi"  would 
seem  almost  sufficient  to  refute  the  doctrine.  To  quote  Bate,  Notes  on 
the  Doctrine  of  the  Renvoi,  page  47 : 

"The  naked  question  is  that  stated  by  Lahh^  (Clunet's  Journal,  1885,  p.  9) : 
When  a  lawgiver  abandons  to  a  foreign  system  of  law  tixe  determination  of  a 
legal  question,  does  he  ask  this  system  to  decide  what  law  is  applicable,  or 
does  he  seek  in  this  system  the  solution  which  the  legal  question  ought  to 
receive?" 

As  already  stated,  it  is  a  part  of  the  Anglo-Saxon  jurisprudence  that 
a  will  be  construed  according  to  the  law  of  testator's  domicile,  and 
this  principle  is  embodied  in  section  47  of  the  Decedent  Estate  Law. 
This  is  the  New  York  rule  on  the  conflict  of  laws  in  reference  to  this 
question.     For  a  court  to  hold  that  the  Legislature  meant  that  the 
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French  conflict  of  laws  rule  is  to  apply  the  New  York  internal  law 
to  be  enforced  is  to  abrogate  this  provision  of  the  statute,  or  to  amend 
it  by  substituting  therefor  the  French  rule,  namely,  that  the  law  of  the 
nationality  is  to  govern. 

The  "renvoi"  doctrine  is  not  supported  by  reason.  It  inconsistently 
requires  either  the  application  of  internal  New  York  law  after  the 
reference  by  the  French  law,  ahhough  the  first  reference  had  been 
from  New  York  to  the  French  conflict  of  laws  rule,  or  the  endless  ref- 
ei'ence  back  and  forth,  which  has  been  called  a  circulus  inextricabilis.' 

It  has  been  argued  that  the  New  York  court  should  constitute  itself 
a  French  court ;  the  assumption  being  that  it  is  charged  with  the  ad- 
ministration and  enforcement  of  French  law  in  the  same  manner  as 
a  French  court  is  charged.  But  this  assumption  is  erroneous.  The 
New  York  court  was  created  and  exists  for  the  purpose*  of  enforcing 
the  New  York  law,  including  the  state's  own  rules  as  to  the  conflict 
of  laws.  As  well  said  by  Judge  Taschereau  in  Ross  v.  Ross,  25  Can. 
S.  C.  307  (1894),  at  page  353,  in  reference  to  the  holograph  will  of  a 
domiciled  citizen  of  Quebec,  which  was  executed  in  New  York,  and 
therefore  invalid  by  the  judge's  view  of  the  rule,  locus  regit  actum,  as 
a  part  of  the  law  of  Quebec : 

"And  tbe  New  York  Legislature  had  not  the  power  to  alter  that  law  (I.  e., 
the  rule  of  locus  regit  actum)  for  the  province  of  Quebec,  and  to  decree  that  a 
Quebecker  could  in  New  York  make  his  will  either  according  to  his  lex 
domicilii  or  to  the  lex  loci  actus,  or  to  neither  one  nor  the  other,  but  accord- 
ing to  a  mixture  of  both,  at  least  so  as  to  affect  movables  in  Quebec.  It  cua- 
not  be  that  the  Legislature  of  New  York  had  the  right  to  pass  a  statute  in  the 
following  terms:  *  Whereas,  by  the  low  of  the  province  of  Queljec  a  holograph 
will  made  in  New  York  by  a  citizen  of  the  province  Is  Invalid  in  Quebec; 
whereas,  It  Is  expedient  to  provide  otherwise:  It  is  hereby  decreed  that  here- 
after such  a  win  shall  be  valid.'  Could  snch  an  enactment  affect  property  in 
Quebec?  I  would  say  not,  and  the  Legislature  never  intended  to  do  so.  To 
give  to  their  statute  the  meaning  that  the  respondent  contends  for  would  be 
to  extend  it  in  a  manner  not  Justified  by  any  principle  of  law  that  I  know  of." 

The  most  practical  argument  advanced  in  favor  of  the  "renvoi"  is 
that  it  would  make  for  uniformity  of  decision  amongst  the  different 
national  courts  called  upon  to  pass  upon  the  succession  of  a  decedent 
owning  movables  in  various  states.  Bentwich,  The  Law  of  Domicile  in 
its  Relation  to  Succession,  pp.  182,  183.  But  this  contention  has,  I 
think,  been  shown  to  be  unsound  in  substantially  all  cases.  See  *Bate, 
Notes  on  the  Doctrine  of  the  Renvoi,  31  Harvard  Law  Review,  and 
10  Columbia  Law  Review. 

The  authorities  in  regard  to  the  "renyoi"  doctrine  are  hopelessly  at 
odds.  It  is  generally  accepted  as  law  in  France  and  Belgium,  and  has 
been  approved  in  a  number  of  cases  in  Germany  and  other  continental 
states.  It  has  been  disapproved  in  Italy  and  Switzerland.  The  "ren- 
voi" result  has  been  reached  in  some  cases  which  have  arisen  in 
England,  but  usually  without  discussion,  and  in  many  of  them  by  lines 
of  reasoning  the  logic  of  which  is  difficult  to  follow.  Only  one  case, 
Bremer  v.  Freeman,  10  Moore,  P.  C.  306,  has  reached  an  appellate 
court,  and  the  decision  in  that  case  is  claimed  both  as  supporting  and 
rejecting  the  "renvoi."    The  House  of  Lords  has  not  yet  been  called 
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on  to  pass  upon,  the  question.  The  English  cases  are  collated  and 
analyzed  in  Bate,  supra,  and  31  Harvard  Law  Review,  supra. 

It  is  quite  clear  that  as  yet  the  "renvoi"  is  no  fixed  part  of  English 
law.  In  fact,  in  the  case  in  which  the  facts  are  most  nearly  similar 
to  the, case  at  bar— Hamilton  v.  Dallas,  L.  R.  1  Ch.  257  (1875)— the 
"renvoi"  was  rejected  without  mention  or  discussion.  In  that  case  an 
Englishman  domiciled  de  facto  in  France,  without  the  official  author- 
ization  required  by  section  13  of  the  Code,  left  a  will  whose  formal 
validity  was  not  questioned.  One  of  the  legatees  having  predeceased 
the  testator,  there  was  a  partial  intestacy.  The  question  was  whether 
the  next  of  kin  were  to  be  determined  by  French  or  English  law.  The 
property  was  personally  in  England.  The  court  applied  the  law  of 
France — ^lex  domicilii — ^to  determine  the  succession,  referring  thus  to 
the  internal  law,  rather  than  to  the  conflict  of  laws  ntle,  and  rejecting 
the  "renvoi."  This  case  has  additional  weight  by  reason  of  the  fact 
that  the  decision  deprived  the  English  revenue  authorities  of  legacy 
duty. 

In  1894  the  Supreme  Court  of  Canada  decided  the  case  of  Ross  v. 
Ross,  supra,  by  an  application  of  the  "renvoi'*  doctrine  to  the  ques- 
tion of  the  formal  validity  of  a  holograph  will  of  a  citizen  domiciled 
in  Quebec  who  had  executed  the  will  in  New  York.  There  is  no 
discussion  of  the  doctrine  in  the  majority  opinion,  and  by  far  the  most 
interesting  part  of  the  decision  is  the  dissenting  opinion  of  Judge 
Tascbereau,  from  which  I  have  already  quoted. 

My  attention  has  not  been  called  to  any  cases  in  the  United  States 
in  which  the  doctrine  is  considered  or  discussed.  31  Harvard  Law 
Review,  p.  565  et  seq.,  collects  all  the  cases  in  which  the  "renvoi" 
might  have  arisen  or  was  involved.  They  are  Dupuy  v.  Wurt;z,  53 
N.  Y.  556;  Harral  v.  Harral,  39  N.  J,  Eq.  279,  51  Am.  Rep.  17; 
Lando  v.  Lando,  112  Minn.  257,  127  N.  W.  1125,  30  L.  JR.  A.  (N. 
S.)  940;  Guernsey  v.  Imperial  Bank  of  Canada,  188  Fed.  300,  110  C. 
C.  A.  278,  40  L.  R.  A.  (N.  S.)  Z77  \  Bell  v.  Riggs,  34  Okl.  834,  127 
Pac.  427,  41  L.  R.  A.  (N.  S.)  1111. 

In  Harral  v.  Harral  the  same  result  was  reached,  whether  "renvoi" 
was  accepted  or  not.  The  Lando  Case  may  be  an  application  of  the 
"renvoi,"  but  its  force  is  weakened  by  the  lack  of  argument  of  the 
question  and  the  fact  that  the  court  was  straining  to  uphold  the  va- 
lidity of  a  marriage.  The  Guernsey  Case,  if  it  supports  "renvoi"  at 
all,  does  it  by  way  of  dictum,  and  the  Bell  Case  is  rather  against  than 
in  favor  of  the  doctrine.  None  of  these  cases  affords  any  clear  light 
for  the  decision  of  the  present  case. 

In  Dupuy  v.Wurtz,  supra,  there  was  a  dictum  of  the  court  to  the 
effect  that  the  will  in  question,  which  was  executed  in  France,  was 
valid,  even  if  the  testatrix  had  been  found  to  be  domiciled  in  France, 
as  French  law  was  not  applicable  to  foreigners  dying  domiciled  in 
France  without  the  Code  authorization,  and  as  the  French  courts  wc^lld 
uphold  the  will  if  executed  according  to  New  York  law — both  the 
"desistement"  and  the  straight  "renvoi"  theories.  But  this  is  clearly 
dictum,  as  the  court  expressly  puts  aside  these  arguments  and  decides 
the  case  squarely  upon  the  ground  that  no  domicile  in  France  had  been 
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established.    Professor  Lorenzen  sums  the  matter  up  as  follows  (10 
Columbia  Law  Review,  p.  344) : 

"The  renvoi  doctrine  Is,  tlierefore,  no  part  of  the  conflict  of  laws  of  the  United 
States.  Its  introduction  Into  our  law  would  be  most  unfortunate,  on.  account 
of  the  uncertainty  and. confusion  to  which  It  would  give  rise  in  the  adminis- 
tration of  justice,  and  its  demoralizing  effect  upon  the  future  development  of 
the  conflict  of  laws." 

There  is  thus  no  authority  which  compels  me  to  apply  the  "renvoi" 
doctrine  to  the  case  at  bar.  The  way  is  unmarked  in  this  state,  and 
should  be  determined  in  accordance  with  sound  legal  principles.  On 
account  of  its  inconsistency  with  common-law  theories  of  the  conflict 
of  laws,  its  fundamental  unsoundness,  and  the  chaos  which  would  re- 
sult from  its  application  to  the  conflicts  arising  between  the  laws  of 
the  states  of  this  country,  it  is  my  opinion-  that  the  "renvoi**  has  no 
place  in  our  jurisprudence.  In  reaching  this  conclusion  I  have  not 
overlooked  the  very  able  opinion  of  the  expert,  Dr.  Huberich,  on  the 
question  to  be  determined ;  but,  after  a  very  careful  consideration  of 
this  matter,  I  cannot  agree  with  his  conclusions.  I  have  therefore 
construed  the  law  for  myself.  As  was  said  by  the  Court  of  Appeals 
in  Knickerbocker  Trust  Co.  v.  Iselin,  185  N.  Y.  54,  58,  77  N.  E.  877, 
878(113  Am.  St.  Rep.  863): 

"Proof  of  foreign  law  by  experts,  tliough  ever  so  clear,  and  though  uncontra- 
dicted, is  not  conclusive,  since  the  court  must  examine  and  determine  the  law 
for  itself.  *  *  *  It  is  true  that  foreign  law  is  ordinarily  proved  as  a  fact ; 
still  it  is  not  in  its  essential  nature  a  fact,  any  more  than  domestic  law  is  a 

fact." 

It  therefore  follows  that,  in  accordance  with  the  obvious  meaning 
of  the  provisions  of  section  47  of  the  Decedent  Estate  Law,  the  New 
York  court  should  apply  the  French  internal  or  territorial  law — i.  e., 
section  1044  of  the  French  Civil  Code,  as  construed  in  the  French 
cases  cited  above ;  that  is,  the  legacy  to  Ida  Bisland  Williams  accrues 
to  that  of  the  surviving  legatee,  and  the  whole  residuary  estate  passes 
to  Mrs.  Tallmadge,  and  thence  to  her  assignee. 

[10]  The  fact  that  the  will  was  drawn  in  New  York  and  executed 
according  to  New  York  law,  and  was  not  validly  executed  by  French 
law,  does  not  militate  against  this  view,  as  the  formal  validity  of  the 
will  is  determined  by  section  23  of  the  Decedent  Estate  Law,  regard- 
less of  the  law  of  the  domicile.  See  Matter  of  Rubens,  128  App. 
Div.  626,  112  N.  Y.  Supp.  941;  Id.,  195  N.  Y.  527,  88  N.  E.  1130; 
Matter  of  Cleveland,  supra;   Fowler's  Decedent  Estate  Law,  207. 

Nor  does  Dreyfus  v.  Lecouturier,  Civil  Tribunal  of  the  Seine,  2d 
Div.,  1st  Sec.  Aug.  10,  1908,  the  strongest  case  cited  by  contestant, 
seem  to  be  against  this  view.  In  that  case  the  question  involved  was 
whether  the  French  court  had  jurisdiction  of  an  action  for  an  ac- 
counting and  the  liquidation  and  distributiou  of  an  estate;  the  Sur- 
rogate's Court  of  New  York  County  having  already  rendered  a  decree 
admitting  the  will  and  a  codicil  to  probate.  The  testator,  originally 
a  French  citizen,  had  become  a  naturalized  American  citizen.  He 
had  taken  this  step  in  defiance  of  the  law  of  France,  and  therefore 
could  not  subsequently  acquire  a  legal  domicile  in  France  without  au- 


Digitized  by 


Google 


Mun.  Ct)  SILmBrRMAN  V.  ZUOEER  3*^ 

.    (181N.Y.S.) 

thorization  from  the  French  government,  although  he  was  domiciled 
de  facto  in  France.  The  court  states  that  in  the  exceptional  case  of  a 
person  who  can  claim  no  nationality  a  domicile  de  facto  is  sufficient 
to  determine  the  place  where  an  estate  is  to  be  "opened" — ^meaning 
doubtless  where  the  will  is  to  be  probated  and  the  administration  in 
chief  is  to  be  had.  This  exceptional  rule  was  not  to  be  applied  to  a 
citizen  of  a  foreign  state  domiciled  de  facto  in  France.  Consequently 
the  distribution  of  the  estate  was  to  be  governed  not  by  French  but 
by  American  law.  The  court  therefore  declined  jurisdiction  of  the 
action.  In  other  words,  this  is  an  application  of  the  "desistement"  the- 
ory, which  has  been  already  discussed  and  rejected. 

In  arriving  at  my  decision  I  have  not  considered  the  apparent  In- 
tention of  the  testator  to  cut  off  his  brother  from  any  share  of  his 
estate,  as  that  intention  is  set  forth  in  the  two  holographic  documents — 
one  found  with  the  will,  and  the  other  in  his  executor's  possession 
— and  also  as  it  is  indicated  by  the  $10  legacy  to  his  brother. 

Report  confirmed  by  order  of  the  surrogate  dated  October  17,  1919. 


SILVERMAN  v.  ZUCKER. 

(Mnnteipal  Court  of  Cltyof  New  York,  Borough  of  Brooklyn,  Seventh  District. 

£^bruary  25, 1920.) 

1.  Landlord  and  tenant  ^=»85 — Renewal  clause  held  inopebative  because 

of  tebmination  of  lessor* 8  interest. 
*       A  clause  giving  a  sublessee  right  to  renew  for  one  year,  if  his  lessor 
has  power  to  execute  renewal,  is  rendered  inoperative  by  the  termina- 
tion without  renewal  of  the  lessor's  lease  of  the  premises. 

2,  Landlord  and  tenant  ^=:>90(6) — Tenant  holding  over  with  consent  ua& 

NEW  term  for  like  PERIOD. 

Where  a  tenant  under  a  sublease  for  eight  months,  with  privilege  of  re- 
newal for  one  year,  holds  over  after  the  renewal  clause  has  become  in- 
operative, he  acquires  another  term  of  eight  months. 

S.  Landlord  and  tenant  «=>9(HS)— Successor  of  lessor  permittino  tenant 
to  hold  over  grants  new  term. 

Where  the  successor  in  title  of  the  original  lessor  permits  a  tenant  to 
hold  over  after  expiration  of  his  term,  and  accepts  the  rent  reserved  by 
the  lease,  he  thereby  gives  the  tenant  a  new  term  for  a  period  equal  to  the 
original  term. 

4.  Landlord  and  tenant  ^=»80(3) — Sublessee's  tenancy  by  holding  over 

ends  with  hie  lessor's  interest. 

Where  a  sublessee  acquired  a  new  term  by  holding  over  with  his  lessor's 
permission,  his  term  ends  wUh  the  termination  of  his  lessor's  term. 

5.  Landlord  and  tenant  «=»90(3),  120(2) — Tenant  holding  over  under  new 

agreement  does  not  have  original  term. 

Where  tenant  held  possession  after  termination  of  his  lessor's  term 
under  a  new  agreement  with  the  owner  that  he  might  continue  in  posses- 
sion at  the  win  of  the  latter,  he  does  not  by  such  holding  over  acquire  a 
new  term  of  duration  equal  to  the  original  term,  and  may  be  required  to 


^s»For  other  cases  see  same  topio  &  KBY-NUMBER  in  aU  Key-Nujnbered  Dleests  ft  iDdezes 
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glre  up  possession  after  30  days'  notice,  whether  his  tenancy  Is  at  will  or 
from  month  to  month,  under  Real  Property  Law  (Consol.  laws,  c.  50)  I 
232,  as  amended  by  Laws  1918,  a  303,  {  1. 

Action  by  Samuel  Silverman  against  Morris  Zucker.  Judgment 
entered  for  plaintiff, 

Isaac  Allen,  of  Brooklyn,  for  landlord. 
Louis  P.  Goldberg,  of  Brooklyn,  for  tenant 

LAW,  J.  The  D.  &  H.  Realty  Corporation  had  a  lease  of  the  en- 
tire premises  known  as  468  Saratoga  avenue,  which  lease  expired  Au- 
gust 1,  1918.  On  October  22,  1917,  the  said  D.  &  H.  Realty  Corpo- 
ration leased  the  premises  in  question  to  the  tenant  in  this  proceed- 
ing for  a  term  commencing  on  the  8th  day  of  November,  1917,  and 
terminating  on  the  1st  day  of  August,  1918.  The  terms  of  the  D.  &  H. 
Realty  Corporation  and  this  tenant  expired  contemporaneously.  The 
lease  to  this  tenant  (Zucker)  contained  the  following  clause: 

**Upon  the  expiration  of  this  lease,  the  tenant  is  prlvUeged  to  renew  the 
lease  at  his  option  for  the  terra  of  one  year  until  August  1,  1919,  upon  the 
same  terms  contained  In  this  lease,  providing  however,  that  aforesaid  corpora- 
tion have  power  to  execute  same." 

The  lease  to  the  D.  &  H.  Realty  Corporation  was  not  renewed,  and 
its  interest  in  the  premises  leased  terminated  at  the  same  time  that 
Zucker's  lease  expired.  Hence  the  D.  &  H.  Realty  Corporation  did 
not  *'have  power  to  execute"  a  renewal  of  Zucker's  lease  to  August  1, 
1919.  On  May  31,  1918,  the  owner,  Sarah  Goldman,  as  executrix  of 
Harry  Goldman,  deceased,  executed  a  lease  of  the  premises,  468  Sara- 
toga avenue,  together  with' other  property,  to  Alex  Hinderstein  iot  a 
term  of  three  years  from  the  1st  day  of  August,  1918.  On  or  about 
September  1,  1919,  the  said  owner  caused  the  notice  provided  for  by 
paragraph  numbered  nineteenth  in  the  last-named  lease  (Tenant's  Ex- 
hibit A)  to  be  served  on  Hinderstein,  terminating  the  lease  October  1, 
1919,  and  on  that  day  Sarah  Goldman  conveyed  the  premises  to  the 
present  owner,  in  "ivHose  behalf  this  proceeding  is  brought  by  her 
agent,  and  on  the  same  day  Hinderstein  surrendered  the  lease  by  sign- 
ing cancellation.  Hinderstein  was  president  of  the  D.  &  H.  Realty 
Corporation. 

There  never  was  a  renewal  in  writing  of  Zucker's  lease.  However, 
he  has  continued  in  possession  until  the  present  time,  paying  the  rent 
stipulated  in  the  original  lease,  which  rent  was  accepted  by  Hinder- 
stein up  to  October  1,  1919,  and  by  the  present  owner  up  to  and  in- 
cluding the  month  of  January,  1920.  The  tenant,  Zucker,  claims  that 
he  became  a  tenant  from  year  to  year  and  is  entitled  to  ren;ain  in  pos- 
session until  August  1,  1920. 

[1]  I  am  disposed  to  think  that  the  option  contained  in  Zucker's 
lease  for  a  renewal  for  a  term  of  one  year  until  August  1,  1919,  be- 
came inoperative  by  reason  of  the  termination  of  the  D.  &  H.  Realty 
Corporation  lease  on  August  1,  1918,  and  the  fact  that  the  said  lease 
was  not  renewed.    The  D.  &  H.  Really  Corporation  did  not  "have 
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power  to  execute'*  the  renewal.  Curiously  enough,  however,  it  makes 
little  difference  whether  Zucker's  lease  was  under  the  option  renewed 
for  a  year  from  August  1,  1918,  or  whetlier  by  operation  of  law  he 
became  a  tenant  for  a  new  term  of  eight  months  and  for  successive 
terms  of  .eight  months  thereafter.  By  a  computation  of  time  it  will 
be  found  that  in  either  event  his  term  would  expire  on  or  about  Au- 
gust 1,  1920.  The  exact  term  as  specified  in  the  original  lease  is  am- 
biguously expressed.  It  is  "for  the  term  of  eight  months,  commenc- 
ing on  the  8th  day  of  November,  1917,  and  terminating  on  the  1st  day 
of  August  1918." 

[2]  Assuming  that  the  option  in  Zucker's  lease  became  inoperative 
and  of  no  effect,  then  he  became  a  tenant  for  another  term  of  the  same 
duration  as  that  specified  in  the  original  lease.  Of  this  I  think  there 
can  be  no  doubt.  If  there  had  been  no  option  in  Zucker's  lease  and 
the  D,  &  H.  Realty  Corporation  had  been  the  owner  of  the  property 
and  Zucker  had  held  over  after  the  expiration  of  his  lease,  the  D.  & 
H.  Realty  Corporation  could  have  treated  him  as  a  tenant  for  the  orig- 
inal term.  Ketcham  v.  Ochs,  34  Misc.  Rep.  470-472,  70  N.  Y.  Supp. 
268;  Wood  v.  Gordon  (Com.  PL)  18  N.  Y.  Supp.  109.  And  if  Zucker" 
had  paid,  and  the  D.  &  H.  Realty  Corporation  had  accepted,  rent  after 
August  1,  1918,  there  would  have  been  created  a  tenancy  for  another 
term,  which  could  not  be  terminated  by  either  party  within  the  period 
of  the  term  without  the  consent  of  the  other,  and  which  would  have 
renewed  all  the  rights  and  obligations  under  the  original  lease. 

[3]  Hinderstein's  lease  began  at  the  termination  of  Zucker's  lease. 
He  accepted  from  Zucker  after  August  1,  1918,  the  rent  stipulated  in 
the  original  lease.  He  elected  to  treat  him  as  a  tenant  for  a  new 
term  equal  in  length  of  time  to  that  named  in  the  lease.  That  Hin- 
derstein  was  bound  by  the  exercise  of  his  option  to  treat  Zucker  as 
a  tenant,  rather  than  as  a  trespasser,  the  same  as  the  D.  &  H.  Realty 
Corporation  would  have  been  bound  by  a  like  election,  appears  to 
have  beeil  definitely  settled  by  the  Court  of  Appeals  in  the  case  of 
United  Merchants'  Realty  &  Improvement  Co.  v.  Roth,  193  N.  Y.  570, 
86  N.  E.  544. 

[4]  On  October  1,  1919,  when  Hinderstein's  tenancy  was  termi- 
nated by  the  notice  hereinbefore  referred  to,  and  the  premises  were 
conveyed  to  this  landlord,  Zucker's  last  renewal  still  had  approximate- 
ly two  months  to  run.  Zucker  had  a  valid  term  in,  and  a  right  to  the 
possession  of,  the  apartment  under  the  successive  renewals  by  oper- 
ation of  law  until  approximately  December  1,  1919.  I  say  "approxi- 
mately," because  some  allowance  of  time  has  to  be  made  for  the  'fact 
that  his  original  term  appears  to  have  been  seven  days  short  of  eight 
months.  The  exact  time,  however,  is  not  material.  His  right  to  pos- 
session until  the  expiration  of  his  last  term  of  renewal  was,  however, 
subject  to  be  defeated  by  the  expiration  of  the  term  of  Hinderstein. 
Such  expiration  of  term  was  accomplished  on  October  1,  1919,  .under 
the  provision  of  Hinderstein's  lease.  Hence  Zucker's  right  to  pos- 
session of  the  apartment  fell  with  the  expiration  of  Hinderstein's  lease, 
and  tlie  right  of  the  present  landlord,  his  successor  in  title  to  the  orig- 


Digitized  by 


Google 


?52  181  NEW   TOBK  SUPlPLEMENT  (Mun.  Ct. 

inal  owner  of  the  fee  became  absolute,  on  October  1,  1919.  The  pres- 
ent landlord  could  have  proceeded  immediately  to  dispossess  Zucher 
as  a  hold-over.    Eten  v.  Luyster,  60  N.  Y.  252-258. 

[5]  Instead,  however,  he  continued  to  allow  Zucker  to  remain  in 
possession  and  accepted  the  rent  at  the  old  rate.  But  this  appears  to 
have  been  under  a  new  arrangement,  and  not  under  the  terms  of  the 
original  lease.  Mr.  Silverman,  agent  for  the  landlord  in  this  proceed- 
ing, testifies  to  a  conversation  with  Zucker  on  October  2d,  which  con- 
versation is  not  denied  by  Zucker.  The  fair  inference  to  be  drawn 
from  this  conversation  is  that  Zucker  was  not  to  be  given  a  new  lease, 
as  requested  by  him,  and  was  not  to  remain  in  possession  under  the 
terms  of  any  previous  arrangement,  but  was  to  continue  in  possession 
for  an  indefinite  period  at  the  will  of  the  new  landlord  and  owner  of 
the  fee.  This  not  being  denied  or  explained  by  Zucker,  the  inference 
is  indisputable  that  he  continued  in  possession  and  the  rent  was  paid 
and  accepted  under  the  terms  of  this  new  arrangement.  It  is  doubt- 
ful whether,  since  the  enactment  of  chapter  303  of  the  Laws  of  1918, 
amending  Real  Property  Law,  §  232,  there  can  be  any  such  thing  as  a 
-tenancy  at  will.  However,' since  a  30-day  notice  was  served  upon  the 
tenant  in  this  proceeding,  it  makes  no  practical  diflference  whether  the 
tenancy  created  by  the  parties  was  a  tenancy  at  will  or  a  tenancy  from 
month  to  month.    The  result  is  the  same  in  either  case. 

It  follows  that  judgment  must  be  for  the  landlord. 
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HOAGLAND  LIGBTY  CO.,  Ina,  y.  FINKBLSTEIN  et  al. 
(Supreme  Court,  Appellate  Term,  First  Department.    April  15,  1920.) 

1.  Saz^eb  ^=»442{2) — Measubb  of  damaokb  fob  bbeach  of  wabbanty  as  to 

unmanufactubed  goods. 

Measure  of  damages  for  breach  of  warranty  as  to  quality  of  unmanu- 
factured goods  is  the  difference  between  what  the  goods  would  be  worth 
in  the  market  and  what  they  were  worth  as  delivered. 

2.  Sales  ^=5>442(2) — Measxtbe  of  damages  fob  bbeach  of  wabbanty  as  to 

kanufactubed  goods. 

Measure  of  damages  for  breach  of  warranty  as  to  quality  of  manufac- 
tured goods  is  the  difference  between  what  the  goods  would  have  been 
worth  in  the  market,  had  the  warranty  been  true,  and  what  they  were 
worth  in  the  market  in  their  condition  as  manufactured  from  inferior 
merchandise. 

3.  Evidence  ^=»113(8) — Evidence  of  pbice  upon  pbivatb  sale  inadmissible 

to  show  mabket  pbice. 

Evidence  of  price  realized  upon  a  private  sale  of  goods  has  no  probative 
force  in  determining  the  market  value  of  such  goods. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  Hoagland  Ligety  Company,  Incorporated,  against 
Abraham  Finkelstein  and  others.  From  a  judgment  for  plaintiff  after 
trial  by  the  court  without  a  jury,  defendants  appeal.  Judgment  revers- 
ed, and  new  trial  ordered,  unless  plaintiff  stipulates  to  reduce  judg- 
ment. 

Argued  February  term,  1920,  before  LEHMAN,  FINCH,  and 
MULLAN,  JJ. 

Jacob  M.  Leibner,  of  New  York  City,  for  appellants. 
Nathan  Friedman,  of  New  York  City,  for  respondent. 

PER  CURIAM.  [1-3]  The  measure  here  for  unmanufactured 
goods  is  correct,  i.  e.,  the  difference  between  what  the  goods  would  be 
worth  in  the  market  and  what  they  were  worth  as  delivered.  The  meas- 
ure for  the* manufactured  goods  in  this  case  is  the  difference  between 
what  3,000  yards  would  have  been  worth  in  the  market,  had  the  war- 
ranty been  true,  and  what  they  were  worth  in  the  market  in  their  con- 
dition as  manufactured  from  the  inferior  merchandise.  The  evidence 
of  the  price  realized  upon  a  private  sale,  whether  the  sale  was  of  the 
goods  in  question  alone,  or,  as  it  seems  here,  mixed  with  other  goods, 
has  no  probative  force  in  determining  the  market.  If  plaintiff  is  willing 
to  waive  the  consequential  damages,  there  is  sufficient  here  to  warrant 
a  judgment  for  6,000  yards  at  4%  cents  difference,  i.  e.  $270.  If  plain- 
tiff will  not  waive  there  is  an  error  in  calculation.  There  were  3,000 
yards  unmanufactured,  not  6,000,  and  the  damages  for  the  unmanufac- 
tured goods  is  $135,  not  $270. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event,  unless  plaintiff  stipulates  to  reduce  the  judg- 
ment to  $270  with  interest  and  appropriate  costs  in  the  court  below,  in 
which  event  the  judgment,  as  thus  modified,  is  affirmed,  without  costs 
to  either  party. 

^=:>Fot  other  cases  see  same  topio  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  indexes 
181  N.Y.S.— 23 
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SPIYAS:  Tp  AJAX  DRBSS  00. 
(Supreme  Oourt,  Appellate  Tenn,  First  Department.    April  1,  1020.) 

SAI^S  «SB»181(11) — ^EVIDBNOE  HEIJ>  TO  SHOW  THAT  FUklHTIFF  rUBlTI8HED  ASVKBr 
TISINO  MATTES  CONTRACTED  FOB  WriHIN  BEQUIBED  TIME. 

In  an  action  for  compensation  under  a  contract  requiring  plaintiff  to 
furnish  certain  advertising  matter  to  defendant,  def aided  upon  the 
ground  that  delivery  of  the  advertising  matter  was  not  made  within  the 
time  required,  evidence  held  to  sustain  Judgment  for  plaintiff. 

MuUan,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Max  Spivak  against  the  Ajax  Dress  Company.  Jiidgi^^nt 
for  defendant,  after  a  trial  by  a  judge  without  a  jury,  and  plaintiff 
appeals.    Reversed,  and  nev^r  trial  granted. 

Argued  March  term,  1920,  before  GUY,  BIJUR,  and  MULLAN,  J  J. 

Max  S.  Seidler,  of  New  York  City,  for  appellant. 
John  Bogart,  of  New  York  City  (Nathan  Berk,  of  New  York  City, 
of  counsel),  for  respondent. 

PER  CURIAM.  Plaintiff  sued  for  compensation  and  repasrment  of 
certain  sums  due  him  under  a  written  agreement  to  act  as  advertising 
manager  for  defendant  from  April  1,  1919,  for  six  months  at  $10  a 
week.    The  other  forms  of  compensation  need  not  be  discussed. 

The  defense  was,  in  substance,  that  plaintiff  had  failed  to  perform 
the  services  contracted  for  efficiently.  It  was  sought  to  sustain  this 
defense  on  the  general  claim  that  plaintiff  had  failed  to  give  due  atten- 
tion to  defendant's  work,  but  on  this  branch  of  the  case  defendant's 
evidence  is  altogether  too  vague  to  warrant  any  conclusion  being  drawn 
therefrom.    Linton  v.  Unexcelled  Co.,  124  N.  Y.  533,  27  N.  E.  406. 

The  chief  complaint  was  made  in  regard  to  -the  failure  of  plaintiff 
to  deliver  certain  advertising  matter  during  the  first  week  of  May.  To 
meet  this  complaint,  plaintiff  introduced  in  evidence  a  memorandum, 
written  out  by  himself  and  initialed  by  an  authorized  representative  of 
defendant,  providing  that  delivery  of  this  advertising  matter  should  be 
completed  May  19th.  Plaintiff  testified  that  the  delivery  was  so  made. 
The  defendant  claims,  though  also  in  a  vague  way,  that  such  delivery 
had  not  been  made  until  June.  Defendant  also  claims  that  the  provi- 
sion for  delivery  on  May  19th  had  been  inserted  in  the  card  by  plain- 
tiff subsequent  to  its  having  been  initialed.  An  examination  of  the 
original  exhibit,  and  a  careful  reading  of  the  evidence  as  given  on  be- 
half of  the  contending  parties,  does  not,  to  our  minds,  justify  a  finding 
that  the  card  had  been  altered  as  claimed  by  defendant. 

We  feel  that,  on  the  whole,  the  record  does  not  warrant  the  judg- 
ment rendered,  and  that  on  a  new  trial  the  facts  may  be  more  fully 
developed,  so  as  to  form  the  basis  for  an  adequate  legal  conclusion. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event. 

MULLAN,  J.,  dissents. 

^3»For  other  cases  see  same  topic  &  KETV-NUMBBR  In  all  Key-Numbered  Digests  &  Indexes 
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LUCHS  V.  GOLDMAN. 
(Supreme  Court,  Appellate  Tenn,  First  Department    April  1,  1920.) 

1.  Evidence  ^bs>142<1)— VaIiTTe  not  pbovablb  in  fxbst  instance  by  prices  on 

PARTICULAB  SALEa 

Proof  of  market  value  may  not  be  made  in  the  first  instance  by  a  show- 
.    ing  of  the  prices  obtained  upon  particular  sales. 

2.  Evidence  ^=»142(1),  502 — Evidence  of  pbices  on  pbivaxe  sales  adicissi- 

BLE  TO  TEST  OPINION  AS  TO  MARKET  VALUE. 

When  a  competent  witness  gives  opinion  as  to  market  value  of  property 
not  capable  of  being  shown  by  public  sales,  private  sales  may  be  shown 
on  cross-examination,  to  test  value  of  opinion,  bat  not  as  affirmative  evi- 
dence for  party  calling  him. 

Appeal  from  Municipal  Cotirt,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Joseph  Luchs  against  Isaac  Goldman,  doing  business 
as  the  Red  Bank  Silk  Mills.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Reversed,  and  new  trial  ordered. 

Argued   March   term,    1920,  before  GUY,   BIJUR,   and   MUV- 
LAN,  JJ. 

I.  Gainsburg,  of  New  York  City  (Ernest  J.  Magan,  of  New  York 
City,  of  counsel),  for  appellant. 
William  L.  Schwartz,  of  New  York  City,  for  respondent. 

MULLAN,  J.  [1,  2]  On  the  trial  of  this  action  by  buyer  against 
seller  for  breach  in  failing  to  deliver,  the  plaintiff's  witness  was 
permitted  to  testify,  on  direct  examination,  to  another  purchase 
made  by  him.  The  market  value  rule  ccmcededly  applied,  arid  the 
testimony  in  question  was  offered,  and  received  over  objection  and 
exception,  to  show  market  value  at  the  contract  time  of  delivery. 

We  have  repeatedly  called  attention  to  the  rule,  that  has  long 
obtained  in  this  state,  that  proof  of  market  value  may  not  be  made 
in  the  first  instance  by  a  showing  of  the  prices  obtained  upon  par- 
ticular sa}es.  Matter  of  Thompson,  127  N.  Y.  463,  28  N.  E.  389, 
14  L.  R.  A.  52;  Latimer  v.  Burrows,  163  N.  Y.  7,  57  N.  E.  95; 
Robinson  v.  New  York  Elevated  R.  R.  Co,  175  N.  Y.  219,  67  N.  E. 
431.    As  was  recently  said  by  Mr.  Justice  Laughlin: 

"When  a  competent  witness  gives  his  opinion  as  to  the  market  value  of 
property  not  capable  of  being  shown  by  public  sales,  private  sales  may  be 
shown  on  cross-examination  to  test  the  value  of  his  opinion,  but  not  as  af- 
firmative evidence  in  favor  of  the  party  calling  him."  Wilsker  v.  Oerli  & 
Co.,  Inc.,  182  App.  Div.  787,  at  page  791,  170  N.  Y.  Supp.  288,  at  page  290. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event.    All  concur. 

^=»For  otlier  cases  see  same  topic  ft  KBT-NUMBER  In  aU  Key-Numbered  Digests  ft  Indez<is 
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ST.  JAMES  APARTMENTS,  Ina,  y.  FINKB. 
(Supreme  Court,  Appellate  Term,  First  Department    April  1,  1020.) 

1.  Landlord  and  tenant  ^=>114(3) — Ysablt  tisnanot  not  created  bt  hold- 

ing OVER  AT  HIGHER  RENT  AFTER  LEASE  FOR  TEAR. 

Where  a  tenant  held  over  after  the  expiration  of  his  lease  for  one  year, 
paying  a  higher  rental  than  that  prescribed  In  the  lease,  a  new  tenancy  by 
the  year  did  not  arise  by  operation  of  law,  since  the  changed  rental  indicat- 
ed that  the  holding  was  under  a  new  agreement. 

2.  Landlord  and  tenant  ^=»115(3),  116(5) — Oral  agreement  for  tenancy 

FOR  YEAR  CREATES  TENANCY  TBOi£  MONTH   TO  MONTH. 

Agreement  for  tenancy  for  one  year,  which  was  not  In  writing,  as  re- 
quired by  Real  Property  Law,  {  232.  as  amended  by  Laws  1918,  c  303, 
creates  merely  a  tenancy  from  month  to  month,  which,  however,  can  be 
terminated  only  by  30  days*  notice. 

3.  Landlord  and  tenant  ^=»11C(6) — Claim  of  yearly  tenancy  does  not  de- 

prive TENANT  FROM  MONTH  TO  MONTH  OF  RIGHT  TO  NOTICE. 

The  fact  that  a  tenant  from  month  to  month,  only  because  his  agree- 
ment for  term  of  one  year  was  not  in  writing,  claimed  in  his  answer  a 
tenancy  for  a  year,  does  not  deprive  him  of  his  right  to  resist  ouster  after 
only  20  days'  notice. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Proceeding  by  the  St.  James  Apartments,  Incorporated,  as  land- 
lord, against  F.  William  Finke,  as  tenant.  From  a  final  order  in  the 
landlord's  favor,  entered  on  a  directed  verdict,  the  tenant  appeals. 
Reversed,  and  petition  dismissed. 

.\rgued  March"  term,  1920,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

Herman  &  Ernst,  of  New  York  City  (Harry  E.  Herman,  of  New 
York  City,  of  counsel),  for  appellant. 

Myron  Sulzberger,  of  Nev/  York  City  (Isidpr  Enselman,  of  New 
York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  The  landlord's  petition  was  based  on  the  allegation 
that  the  tenant  had  hired  premises  for  one  month  only,  namely, 
October,  1919,  and  continued  to  occupy  the  same  after  the  expira- 
tion of  the  month  without  the  landlord's  permission.  The  defend- 
ant, after  a  general  denial,  set  up  as  a  separate  defense,  that  he 
had  occupied  the  premises  from  year  to  year  for  many  years,  sub- 
sequent to  the  expiration  of  a  written  lease  for  a  term  of  years. 
He  then  alleged : 

'That  after  the  1st  day  of  May,  1919,  said  tenant  continued  •  •  ♦  for 
another  year  commencing  the  1st  day  of  May,  1919,  upon  the  same  terms,  ex- 
cept that  the  rent  during  said  period  was  to  be  the  sum  of  $1,380  per  year, 
instead  of  $1,0S0  i)er  year,"  etc 

[1]  When  these  facts  appeared  upon  the  pleadings  and  the  open- 
ings of  the  respective  counsel,  the  learned  judge  below  directed  a 
verdict  in  the  landlord's  favor  on  the  theory,  which  I  think  was 
correct,  that  the  tenancy  for  the  year  beginning  May  1,  1919,  was 
not  one  created  by  operation  of  law,  since  by  the  answer  the  defend- 

^s»For  oUier  cases  see  same  topic  ft  KAY-NUMB  BR  In  aU  Key-Numbered  Digests  ft  Indeies 
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ant  alleged  a  change  in  the  terms  from  the  previous  year  by  an  increase 
of  rental,  which  in  and  of  itself  necessitates  the  conclusion  that  the 
holding  over  was  in  conformity  with  a  new  and  express  agreement, 
namely,  an  agreement  by  both  parties  to  continue  the  yearly  tenancy 
on  all  the  terms  of  the  prior  tenancy,  but  at  an  increased  rental. 

[2]  An  express  renewal  of  the  tenancy  for  one  year  is  however, 
as  distinguished -from  a  renewal  by  operation  of  law  (see  Souhami  v. 
Brownstone,  189  App.  Div.  1,  177  N.  Y.  Supp.  726),  governed  by 
chapter  303,  Laws  1918,  amending  Real  Property  Law  (Consol.  Laws, 
c.  50)  §  232,  and  unless  in  writing,  as  therein  provided,  is  a  tenancy 
merely  from  month  to  month.  Such  a  tenancy  can  be  terminated  only 
by  30  days*  notice.  In  the  instant  case,  however,  it  is  conceded  that 
only  20  days'  notice  was  given.  This  objection,  although  urged  by 
the  tenant's  counsel,  was  overruled. 

[3]  The  respondent  now  undertakes  to  sustain  the  order  in  this 
respect,  by  falling  back  upon  the  allegation  in  the  defense  that  the 
tenant  was  a  "yearly  tenant."  Such  bare  allegation,  however,  of  a 
legal  conclusion,  cannot  be  relied  on  to  overcome  the  facts  actually 
developed,  as  I  have  hereinabove  stated  them.  It  is  upon  these  facts, 
and  these  alone,  that  the  verdict  was  directed,  on  the  theory  that 
the  tenant  was  holding  over  under  an  express  oral  agreement  for 
the  occupation  of  real  estate.  The  respondent  cannot  have  the  bene- 
fit of  the  appellant's  pleading,  to  the  extent  of  having  the  tenancy  de- 
clared to  be  one  merely  from  month  to  month,  and  in  the  same  breath 
claim  the  right  to  have  the  tenancy  adjudged  a  yearly  one.  It  fol- 
lows, therefore,  that  the  20  days'  notice  was  insufficient. 

Order  reversed,  with  $30  costs,  and  petition  dismissed,  with  costs. 
All  concur. 


MILLS  V.  STEWART,  SANDERS  &  00. 
(Supreme  Court,  Appellate  Term,  First  Department.    April  1,  1920.) 

PliBADINa  ^=>248(4) — ^AUEI7DMENT  AT  TBIAL  TO   COVEB  BBNTAI.  OF  ADDITIOfTAL 
PBOPEBTT  HBLD  IMPBOPEB. 

Where  plaintiff's  complaint  was  for  the  rental  of  the  north  side  of  a 
pier,  and  it  appeared  at  the  trial  that  that  portion  .of  the  pier  had  been 
leased  to  another,  under  whom  defendant  was  occupying  it,  It  was  error 
to  permit  plaintiff  to  amend  his  complaint  and  introduce  evidence,  so 
as  to  recover  compensation  for  occupation  by  defendant  of  other  parts 
of  the  pier. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Henry  P.  Mills  against  Stewart,  Sanders  &  Co.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Reversed,  and  complaint 
dismissed. 

Argued  March  term,  1920,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Lampke  &  Stein,  of  New  York  City  (Harold  V.  Williams,  of  New 
York  City,  of  counsel),  for  appellant. 

Foley  &  Martin,  of  New  York  City  (William  H.  Darrow,  of  New 
York  City,  of  counsel),  for  respondent. 

^s»For  otber  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 


Digitized  by 


Google 


358  181  NEW    YORK  8UPPLBMBNT  (Sup.  Ct. 

BIJUR,  J.  Plaintiff  sued  under  a  written  complaint,  alleging  that 
defendant  rented  from  plaintiff  the  north  side  of  Pier  46,  East  River, 
at  a  certain  rental,  and  occupied  the  same.  It  put  in  evidence  an  in- 
formal lease  covering  the  north  side  of  the  pier. 

Over  the  objection  of  defendant's  counsel,  plaintiff  was  permitted 
to  introduce  evidence,  and  to  amend  its  complaint,  so  as  to  cover  com- 
pensation on  some  theory,  which  is  not  explained,  for  the  alleged 
occupation  by  defendant  of  other  parts  of  the  pier.  That  defendant's 
objection  was  not  trivial  or  frivolous  appears  from  the  record,  which 
discloses  that  the  north  side  of  the  pier  at  the  time  in  question  was 
not  in  possession  of  plaintiff  at  all,  but  had  actually  been  leased  to 
another  party,  with  whom  defendant  had  made  an  appropriate  arrange- 
ment for  its  occupation.  The  amendment  was  unwarranted  on  familiar 
principles. 

The  judgment  must  be  reversed,  with  $30  costs,  and  complaint  dis- 
missed.   All  concur. 


MUSSBLMA^^  V.  HERD. 
(Supreme  Court,  Appellate  Term,  Flist  Department    Aprtt  1,  1920.) 

ApPKAL  AffD  ESBOB  ^=»104 — OSDEB  8UPPRESSINO  DEPOSmON   NOT  APPEAUkBLE. 

Appeal  does  not  lie  directly  from  an  order  granting  motion  to  suppress 
a  deposition ;  such  order  being  reviewable  only  by  appeal  from  the  Judg- 
ment 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Joseph  F.  Musselman  against  Anderson  T.  Herd.  From  an 
order  granting  plaintiff's  motion  to  suppress  a  deposition,  defendant 
appeals.    Appeal  dismissed. 

Argued  March  term,  1920,  before  GUY,  BIJUR.  and  MULLAN,  JJ. 

Albert  L.  Cohn',  of  New  York  City  (William  King  Hall,  of  New 
York  City,  of  counsel),  for  appellant. 

Butcher,  Tanner  &  Foster,  of  New  York  City  (Frederick  C.  Tanner, 
of  New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  This  is  an  appeal  from  an  order  granting  a  motion 
to  suppress  the  deposition  of  a  witness.  No  appeal  will  lie  directly 
from  such  an  order,  and  it  can  only  be  reviev/ed  by  an  appeal  from  a 
judgment. 

Appeal  dismissed,  without  costs. 

^s»For  other  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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JENNINGS  ▼.  CABLING. 
(Supreme  Court,  Appellate  Term,  First  Department    April  1,  1920.) 

1.  NeOLIGEIVCB  4ds»51 — ^LlABIUTT  FOB  Xlf  JUSIX8  VBOM  LBAVUra  OOiX  BOLB  OF»f 

ATTACHES,  THOUGH  COVER  NOT  DEFECTIVE. 

In  an  action  for  Injuries  through  uncovered  coal  hole,  it  Is  no  defense 
that  the  cover  was  in  perfect  condition. 

2.  Courts  «=>180(16)— Default  in  Municipal  Court,  arbs  many  adjourn- 

ifents,  not  opened  except  on  strong  grounds. 

Where  defendant  in  Municipal  Court  obtained  adjournment  after  ad- 
journment for  months  on  accoimt  of  alleged  engagements  of  oounsel,  and 
inquest  was  finally  taken  on  day  for  which  trial  had  been  set  peremp- 
torily, default  Judgment  will  not  be  opened,  except  on  strong  and  convmc- 
Ing  grounds. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Marietta  Jennings  against  "Anna"  L.  Carling,  first  name 
fictitious,  etc.  From  an  order  opening  defendant's  default  and  vacating 
judgment  on  inquest,  plaintiff  appeals.  Order  reversed,  and  judgtaent 
reinstated. 

Argued  March  term,  1920,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Harry  A.  Goidel,  of  New  York  City,  for  appellant. 
Robert  M.  Moore,  of  New  York  City,  for  respondent 

PER  CURIAM.  [1,  2]  The  opening  of  defendant's  default  was  an 
abuse  of  discretion.  In  a  case  founded  tfpon  an  uncovered  coal  hole, 
an  alleged  defense  that  the  coal  hole  cover  was,  and  had  been  for  years, 
in  perfect  condition,  is  obviously  no  defense  at  all.  The  defjendant 
had  obtained  adjournment  after  adjournment,  during  a  period  of  many 
months,  because  of  the  alleged  engagements  of  counsel.  An  inquest 
was  finally  taken  on  a  day  for  which  the  trial  had  been  set  peremptorily. 
We  think  it  is  high  time  that  it  be  realized  that  a  default  is  a  serious 
matter,  and  that  to  open  it  requires  a  showing  of  strong  and  convincing 
grounds. 

Order  reversed,  with  $10  costs,  and  judgment  reinstated. 


A.  STBKN  A  CO.  v.  AVBDON  A  CO.,  Ina 

.     (Supreme  Court,  Appellate  Term,  First  Department.    April  1,  1920.) 

Landlobd  and  tenakt  ^=»115(3) — ^Hoi4>ino  ovjeb  at  hiohkb  bent  obkatbs 
onlt  tenancy  ivom  uovtb  to  ifonth. 

Where*,  at  the  end  of  a  yearly  tenancy,  the  landlord  and  tenant  agreed 
for  continuation  of  the  tenancy  at  a  higher  rent,  the  tenant  did  not  there- 
by acquire  a  term  for  a  year  as  a  tenant  by  operation  of  law,  as  holding 
over  after  a  yearly  term,  which  arises  only  in  the  absence  of  agreement, 
but  under  Laws  1918,  c.  303,  amending  Real  Property  Law,  {  232»  acquired 
only  a  tenancy  from  month  to  month. 

^s»For  other  cases  see  same  topic  ft  KETT-KUMBER  in  all  Key-NumberMl  Digests  ft  Indexes 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Summary  proceeding  by  A.  Stem  &  Co.,  landlord,  against  Avedon 
&  Co.,  Incorporated,  tenant.  From  an  order  awarding  possession  to 
the  tenant,  the  landlord  appeals.    Reversed,  and  new  trial  ordered. 

Argued  March  term,  1920,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

David  Harrison,  of  New  York  City,  for  appellant. 
Alfred  A.  Walter,  of  New  York  City,  for  respondent 

MULLAN,  J.  The  tenant  went  into  possession  under  a  five-year 
lease  expiring  on  October  14,  1918.  By  remaining  thereafter  in  pos- 
session, and  the  landlord  so  electing,  the  tenant  became  a  holdover  ten- 
ant for  the  year  ending  October  14,  1919.  On  October  14,  1919,  the 
landlord  and  the  tenant  met,  discussed  the  matter  of  the  tenant's  con- 
tinued occupancy,  and  came  to  an  agreement,  wholly  oral,  that  the 
tenant  should  stay  in  for  another  year  at  a  stated  increased  rental. 
The  tenant  argued  successfully  below  that  it  was  a  true  holdover  tenant 
for  the  year  ending  October  14,  1920. 

In  so  holding,  the  learned  court  fell  into  error.  A  holdover  tenancy 
is  not  created  by  the  assent  of  the  parties ;  that  is  to  say,  by  contract. 
It  is  created  against  the  tenant's  volition.  Schuyler  v.  Smith,  51  N.  Y. 
309,  10  Am.  Rep.  609;  Haynes  v.  Aldrich,  133  N.  Y.  287,  31  N.  E. 
94,  28  Am.  St.  Rep.  636;  United  Merchants'  Realty  &  Imp.  Co.  v.  Roth, 
193  N.  Y,  570,  86  N.  E.  544.  It  springs  not  from  mutuality  of  inten- 
tion, but  from  the  law's  will  to  penalize  a  trespassing  tenant.  United 
Merchants'  Realty  &  Imp.  Co.  v.  Roth,  supra,  193  N.  Y.  576,  86  N.  E. 
544.  The  implication  that  the  law  draws  is  that  the  parties  have  agreed 
to  a  continued  occupancy  by  the  tenant  under  the  precise  terms  (except 
as  to  duration)  of  the  original  lease.  This  was  made  plain  in  the  cases 
cited,  and  in  most  of  the  many  cases  upon  the  subject.  The  trial  judge 
was  under  the  impression  that  this  court  had  held  in  two  cases  (Stein 
v.  Sutherland,  92  N.  Y.  Supp.  314,  and  Commercial  Cable  Bldg.  Co.  v. 
McKenna,  168  N.  Y.  Supp.  13)  that,  even  where  an  increase  of  rental 
had  been  agreed  upon  the  continued  occupancy  by  the  tenant  was  none 
the  less  under  the  holdover  rule.  It  is  true  that  the  word  "holdover" 
was  used  by  the  judges  writing  in  the  Stein  and  Commercial  Cable 
Cases,  in  apparent  reference  to  the  nature  of  the  newly  created  term, 
but  the  facts  in  each  of  them,  as  disclosed  by  the  opinion,  very  clearly 
indicate  that  the  word  was  employed  in  its  general  sense  of  a  staying 
over  beyond  the  original  term,  and  not  in  the  technical  sense  of  the 
holdover  tenancy  that  is  created  by  implication  of  law.  In  both  the 
Stein  and  Commercial  Cable  Cases  the  new  term  was  created  by  a  true 
or  express  contract,  in  negotiating  which  the  original  terms  could,  of 
course,  be  altered  by  agreement  with  as  much  freedom  as  the  parties 
possessed  when  they  made  the  original  contract  of  letting;  and  the 
decisions  were,  quite  plainly,  that  the  continuance  of  occupancy  was 
under  a  new  and  real  agreement,  orally  made.  The  situation  of  the 
parties  at  bar  thus  became,  on  October  14,  1919,  that  of  an  intending 
lessor  and  lessee  who  undertake  to  create  orally  a  tenancy  for  a  year. 
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and  this  they  were  prevented  from  doing  (at  that  time). by  the  special 
statute  of  frauds,  relating  to  leases  of  New  York  City  realty,  provid- 
ing that — 

"An  agreement  for  the  occupation  of  real  estate  •  •  •  shall  create  a 
tenancy  >from'  month  to  month,  nnless  the  duration  of  the  occupation  shall  be 
specified  In  writing  by  the  parties  thereto  or  by  their  lawful  agents."  Laws 
1918,  c.  303,  amending  Real  Property  Law  (Consol.  Laws,  c.  50)  §  232; 
Berkowitz  v.  lorlzzo,  106  Misc.  Rep.  489,  174  N.  Y.  Supp.  719;  Souhami  v. 
Brownstone,  189  App.  Div.  1,  177  N.  Y.  Supp.  726. 

We  agree  with  counsel  for  the  landlord  that  the  statute  referred  to 
has  no  applicability  to  a  technical  or  true  holdover;  indeed,  that  has 
been  expressly  held.  Souhami  Case,  supra.  But,  as  will  have  been 
seen,  the  new  term  here  in  question  was  created  by  the  agreement  of 
the  parties,  and  not  by  law. 

Order  reversed,  and  new  trial  ordered,  with  $30  costs  to  appeltont 
to  abide  the  event.    All  concur. 


BLBICHRODB  ▼.  ROSBNTHAL. 

(Supreme  Court,  Appellate  Term,  First  Department    April  1,  1920.) 

Bailment  ^s»14(1) — Dtkb  not  liabijb  for  goods  btolbn  fbom  shop  without 
his  negligence. 

One,  who  had  received  goods  for  the  purpose  of  being  cleaned  and  dyed, 
is  not  liable  for  them  after  they  were  stolen  from  his  place  of  business 
without  negligence  on  his  part 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Dorothy  Bleichrode  against  Louis  Rosenthal.  Judgment 
for  plaintiff,  and  defendant  appeals.  Reversed,  and  complaint  dis- 
missed. 

Argued  March  term,  1920,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Yetta  Y.  Schenker,  of  New  York  City,  for  appellant. 
David  J.  Rosen,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  defendant  received  some  goods  from  the 
plaintiff  for  the  purpose  of  being  cleaned  and  dyed.  While  in  his  pos- 
session his  premises  were  burglarized  and  the  goods  were  stolen.  He 
had  locked  the  door  of  his  place  the  night  before,  and  there  was  no 
evidence  of  negligence  or  want  of  care  on  his  part.  Under  such  cir- 
cumstances, the  plaintiff  cannot  recover.  Lewis  v.  Trolani,  168  N.  Y. 
Supp.  48. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed  upon 
the  merits,  with  costs. 

^s»VoT  other  cases  see  same  topic  ft  KBT-KUBiBBR  in  all  Key-Numbered  Dlirests  ft  Indexes 
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PRBSSNEB  ▼.  HINBSS,  Director  General  of  Railroads. 

(Supreme  Court,  Special  Term,  Albany  County.    January,  1920.) 

Dismissal  and  norsuit  <g=s>36 — Discontinuance  not  granted,  except  on 

STIPULATION  THAT  PLAINTIFF  CONSENT  TO  CHANGS  OF  VENU^  OF  SECOND  AC- 
TION. 

Where  plaintiff,  after  the  place  of  trial  of  her  first  action  had  been 
changed  to  another  county  on  the  ground  of  convenience  of  witnesses, 
commenced  a  second  action  in  the  original  county  for  the  same  relief,  the 
court  will  not  exercise  its  discretion  to  permit  a  discontinuance  of  the 
first  action,  though  plaintiff  was  a  minor,  and  thereby  permit  plaintiff 
indirectly  to  defeat  the  change  of  venue,  unless  plaintiff's  attorney  will 
stipulate  for  change  of  venue  of  the  second  action  and  pay  the  costs  of 
the  first  action  to  date. 

Action  bv  Ida  Pressner,  an  infant,  by  Philip  Pressner,  guardian 
ad  litem,  against  Walker  D.  Hines,  Director  General  of  Railroads. 
On  motion  by  plaintiff  for  leave  to  discontinue  the  action.  Motion 
denied,  except  upon  terms  specified. 

Abraham  Oberstein,  of  Ne^'  Voric  City,  for  plaintiff. 
Watts,  Oakes  &  Bright,  of  Middletown,  and  Lewis  E.  Carr,  of  Al- 
bany, for  defendant. 

HINMAN,  J.  It  appears  that  this  action,  which  the  plaintiff 
moves  for  leave  to  discontinue,  and  which  may  be  called  action 
No.  1,  was  commenced  in  New  York  county  to  recover  damages  for 
personal  injuries  arising  out  of  an  accident  which  occurred  at  the 
railroad  station  of  the  defendant  at  Mountaindale,  Sullivan  coun- 
ty. After  the  joinder  of  issue,  a  motion  to  change  the  place  of 
trial  was  made  by  the  defendant  for  the  convenience  of  witnesses, 
and  was  granted. 

This  action  is  now  pending  in  Sullivan  county,  and  has  already  been 
noticed  for  trial.  It  appears  that  upon  a  motion  to  change  the  place 
of  trial  the  names  of  the  11  witnesses  were  set  forth,  who  reside  in 
Sullivan  county  and  Orange  county,  adjoining,  whose  convenience 
would  be  subserved  by  such  change.  While  it  may  be  that  this  mo- 
tion was  unopposed  by  the  plaintiff's  attorney  at  that  time,  there  is 
no  claim  of  any  irregularity,  and  the  order  was  never  appealed  from 
nor  set  aside. 

This  action  No.  1  was  commenced  by  a  different  set  of  attorneys 
than  the  attorney  who  now  makes  this  motion;  he  having  been 
substituted  very  recently  as  attorney  for  the  plaintiff.  The  present 
attorney  has  commenced  what  may  be  called  action  No.  2,  in  which 
the  venue  is  again  laid  in  New  York  county.  The  complaint  in  action 
No.  2  seems  to  be  identical  with  that  in  action  No.  1,  and  no  reason  is 
now  shown  for  the  commencement  of  the  second  action,  except 
what  appears  to  be  obvious  upon  the  face  of  the  matter,  and  is  not  de- 
nied by  the  attorney  for  the  plaintiff,  namely,  that  it  is  an  effort  on 
the  part  of  the  plaintiff  and  her  present  attorney  to  avoid  the  ad- 
judication already  made  that  the  place  of  trial  is  properly  in  Sulli- 

^=r>For  other  cases  see  same  topic  &  KET-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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van  county.    As  was  stated  by  the  court  in  Janssen  v.  Whitlock, 
58  App.  Div.  367,  68  N.  Y.  Supp.  1086,  in  a  case  quite  parallel: 

"It  iB,  in  effect,  a  mere  subterfuge  for  a  change  of  venue,  and  this  the 
court  ought  not  to  permit*  inasmuch  as  the  place  of  trial  of  an  action  can  be 
determined  in  the  manner  pointed  out  in  the  Ck>de." 

''An  appUcation  for  leave  to  discontinue  an  action  Is  addressed  to  the  legal, 
aiid  not  to  the  arbitrary,  discretion  of  the  court,"  and  the  court 'has  "the  .right 
to  refuse  leave  whenever  circumstances  exist  Which  afford  a  basis  for  the 
exercise  of  legal  discretion."  Kruger  v.  Persons,  52  App.  Div.  60,  64  N.  Y. 
Supp.  841 ;  Ooshman  v.  Leland,  08  N.  Y.  652, 

**The  court,  having  the  right  In  Its  discretion  to  refuse  leave  to  discontinue 
an  action,  •  *  *  can  determine  upon  what  terms  it  may  grant  leave," 
and  "its  discretion  in  this  respect  is  not  limited  to  the  payment  of  costs." 
Matter  of  Waverly  WaterAVorks  Co.,  85  N.  Y,  478;  Carleton  v.  Darcy,  75  N. 
Y.  375.    See,  also,  Davidson  v.  Ream,  98  Misc.  Rep.  72,  162  N.  Y.  Supp.  174. 

I  think  the  present  action  falls  within  the  principles  which  have 
bfecn  enunciated  in  the  above  cases.  The  effect  of  granting  the  order 
sought  would  be  simply  to  render  of  no  avail  the  order  .heretofore 
obtained  by  the  defendant,  changing  the  place  of  trial  to  Sullivan 
county.  This  would  be  giving  the  plaintiff  an  advantage  to  which 
she  is  not  entitled,  accomplishing  by  indirection  that  which  she  can- 
not accomplish  directly.  Even  though  the  plaintiff  is  an  infant,  no 
such  indirect  reversal  of  the  order  for  change  of  trial  should  be  per- 
mitted. The  substantial  interests  of  the  defendant  have  not  been 
violated.  The  change  of  place  of  trial  is  procedural  only.  It  is  a 
right,  however,  which  the  defendant  enjoys  by  order  of  this  court, 
and  which  ought  not  to  be  impaired  or  affected  in  this  indirect  way. 

For' the  above  reasons  the  motion  for  discontinuance  in  the  first 
action  is  denied,  with  cost,  except  upon  the  terms  that  the  attorney  for 
the  plaintiff  in  action  No.  2,  shall  pay  the  costs  to  date  in  action  No.  1, 
and  stipulate  that  action  No.  2  have  the  place  of  trial  changed  to 
Sullivan  county. 


ATLAS  V.  METROPOLITAN  LIFE  INS.  00. 
(Supreme  Court,  Appellate  Term,  First  I>epartment.    April  1,  1920.) 

1.  Insurance  <®=>389(9) — ^Issuance  of  policy  waiver  of  provision  for  avoid- 

ance IN  CASE  OF  PRIOR  REJECTIONS. 

Issuance  of  a  policy,  providing  that  it  should  be  void  If  the  Insured  had 
previously  been  rejected  by  the  company,  was  a  waiver  of  prior  rejections, 
since  Insurer  must  be  charged  with  knowledge  of  the  facts  shown  by  its 
own  records. 

2.  Insurance  ^=>392(1) — Continuous  receipt  of  premiums  waiver  of  breach 

of  provision  against  prior  existing  insurance. 

Insurer's  receipt  of  premiums  continuously  after  issuance  of  life  policy 
was  a  waiver  of  breach  of  provision  that  policy  should  be  void  if,  when  is- 
sued, there  was  in  force  any  policy  on  insured's  life  previously  issued  by 
Insurer,  for  a  clause  in  the  poUcy  that  insurer  "shaU  not  be  presumed 
♦  ♦  ♦  to  know  of  the  existence  of  any  previous  policy"  must  be  con- 
strued with  a  following  clause,  "and  in  such  case  the  issue  of  this  policy 
shall  not  be  deemed  a  waiver  of  this  condition,"  as  intended  only  to  permit 
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the  cmiipaiiy  to  examine  Its  records  after  tbe  issuance  of  the  policy,  to  de- 
termine whether  it  had  written  a  preyious  policy,  so  that  it  would  not  be 
bound  by  the  mere  issuance. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Kate  Atlas,  as  administratrix,  etc.,  against  the  Metropoli- 
tan Life  Insurance  Company.  From  a  judgment  for  plaintiff,  entered 
upon  a  directed  verdict,  defendant  appeals.    Affirmed. 

Argued  December  term,  1919,  before  BITUR,  PENDLETON,  and 
MULLAN,  JJ. 

Parker,  Marshall  &  Randall,  of  New  York  City  (C.  Walter  Randall, 
of  New  York  City,  of  counsel),  for  appellant. 

Bernard  Rogers,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Plaintiff  sued  upon  a  policy  of  insurance  issued 
by  defendant  on  the  life  of  one  Gussie  Atlas.  Appellant  urges  on  this 
appeal  that  the  judgment  should  be  reversed  on  two  grounds :  First, 
that  two  applications  of  the  assured  for  insurance  by  defendant  had 
been  rejected ;  and,  second,  that  a  policy  of  insurance  on  the  life  of 
the  assured  had  previously  been  issued  by  the  company,  and  that  the 
policy  was  avoided  by  these  occurrences  by  virtue  of  the  following  pro- 
vision contained  therein : 

"UnleHS  otherwise  stated  in  the  space  for  indorsements  on  page  4  in  a  waiv- 
er signed  by  the  secretary,  this  policy  is  void  If  the  insured  before  Its  date  has 
been  rejected  for  Insurance  by  this  or  any  other  company,  ♦  ♦  ♦  or  If 
any  policy  on  the  life  of  the  insured  has  l)een  Issued  by  this  company  and  is  in 
force  at  the  date  hereof,  unless  this  policy  contains  an  indorsement,  signed 
by  the  secretary,  that  such  prior  policy  may  be  in  force.  The  company  shall 
not  be  presumed  or  held  to  know  of  the  existence  oi  any  previous  policy,  and 
in  ftuch  case  the  issue  of  this  policy  shall  not  be  deemed  a  waiver  of  this 
condition.  If  this  policy  is  or  shall  become  void,  all  premiums  paid  shall  be 
forfeited  to  the  company,  except  as  provided  under  'Privileges  and  Conces- 
sions to  Policy  Holders* "  (which  do  not  cover  the  instant  case). 

[  1  ]  As  to  the  provision  for  avoidance  of  the  policy  in  case  of  prior 
rejections  by  the  company,  Kelly  v.  Metropolitan  Life  Insurance  Co., 
15  App.  Div.  220,  44  N.  Y.  Supp.  179,  has  authoritatively  held  that  such 
right  of  avoidance  is  waived  by  the  very  issuance  of  the  policy,  since 
the  company  must  be  charged  with  knowledge  of  the  facts  shown  by 
its  own  records.  Kelly  Case,  supra;  Lanigan  v.  Prudential  Co.,  63 
Hun,  408,  18  N.  Y.  Supp.  287. 

[2]  In  regard  to  the  issuance  of  a  previous  policy,  defendant  appeals 
to  what  Landon,  J.,  in  the  Kelly  Case,  referred  to  as  the  "expression  of 
this  rule  of  self-stultification,"  namely,  the  clause,  'The  company  shall 
not  be  presumed  or  held  to  know  of  the  existence  of  any  previous 
policy."  This,  however,  must  be  construed  in  the  light  of  the  connected 
clause,  "and  in  such  case  the  issue  of  this  policy  shall  not  be  deemed  a 
waiver  of  this  condition."  Manifestly  the  purpose  of  tliis  clause  must 
have  been  to  permit  the  company  to  examine  its  records  after  the  issue 
of  the  policy,  in  order  to  determine  whether  a  previous  policy  had  been 
written,  and  not  to  be  bound  by  the  mere  issuance.    The  uncontradict- 
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ed,  and  indeed  admitted,  receipt  of  premiums  continuously  after  the 
issuing  of  the  policy  is,  however,  on  familiar  principles,  if  unexplained, 
conclusive  evidence  of  a  waiver  of  the  condition. 
Judgment  affirmed,  with  $25  costs. 


FALCK  V.  WEISS. 

(Supreme  Court,  Appellate  Term,  First  Department.    April  1,  1920.) 

Bailment  ^=>S1  (3) — ^Dibappeabahce  of  lessee's  fubnitube  fbom  fbee  store- 
boom  HELD  NOT  to  establish  CONVEBSION   BY  LESSOB. 

Where  lease  provided  basement  storeroom  was  furnished  gratuitously, 
and  that  lessees  using  it  would  do  so  at  their  own  risk,  lessee,  who 
placed  furniture  in  storeroom  in  1915,  and  saw  it  there  several  times  up 
to  1919,  when  he  discovered  it  was  not  there,  by  proof  of  such  facts 
does  not  make  out  a  case  against  lessor  for  conversion. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Edward  Falck  against  Leopold  Weiss.  From  judgment 
for  plaintiff,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  March  term,  1920,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Emanuel  B.  Cohen,  of  New  York  City,  for  appellant. 
Albert  Falck,  of  New  York  City,  for  respondent. 

MULLAN,  J.  Conversion  of  furniture  stored  by  plaintiff  lessee  in 
a  storage  room  in  the  cellar  of  the  apartment  house  of  defendant 
lessor.  The  storage  room  was  apparently  used  in  common  by  all  the 
tenants.  The  door  to  it  had  a  lock,  the  key  to  which  was  kept  by  the 
janitor.  The  plaintiff's  furniture  was  placed  in  the  storage  room  in 
1915.  The  plaintiff  saw  it  there  several  times  during  the  succeeding 
four  years.  In  1919  he  discovered  that  the  furniture  was  no  longer 
there.  It  does  not  appear  how  or  when  it  was  removed.  The  plaintiff's 
lease  contained  the  following  clause : 

"It  is  understood  and  agreed  that  the  storeroom  in  the  basement  of  the 
building  is  furnished  gratuitously  by  the  lessor,  and  that  lessees  using  the 
snme  for  any  purpose  do  so  at  their  own  rislc,  and  upon  the  express  stipulation 
and  agreement  that  the  lessor  shall  not  be  liable  for  any  loss  of  property 
stored  therein,  or  for  damages  In  any  event  whatsoever,  in  connection  with  or 
glowing  out  of  its  use." 

We  think  it  is  fairly  plain  that  the  plaintiff  failed  to  make  out  a 
cause  of  action  either  in  conversion  or  upon  any  theory.  The  lease 
provision  referred  to,  read  in  the  light  of  the  quite  obvious  intention 
of  providing,  without  charge,  the  familiar  common  storeroom  for  the 
tenants  of  an  apartment  building,  seems  to  require  the  construction 
that  the  landlord  was  giving  a  free  service,  in  exchange  for  which,  or 
rather  as  a  condition  for  doing  which,  he  exacted  a  covenant  of  ex- 
oneration. It  is  unnecessary,  and  we  think  it  would  be  unwise,  to  ex- 
press any  views  we  may  entertain  as  to  what,  if  anything,  the  covenant 
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did  not  protect  the  lessor  against.    We  shall  let  it  suffice  to  say  that  on 
the  record  before  us  no  case  was  made  out. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


TRIANGLE  CONDUIT  CO.  v.  KLORMAN. 

(Supreme  Court,  AppeUate  Term,  First  Department.    April  1,  1920.) 

Accord  and  satisfaction  <©=>11(1) — Compromise  and  settlement  ®=»5(2)— 
Effected  by  seller's  depositing  check  indorsed  as  in  settlement. 

Where  there  was  substantial  dispute  between  buyer  anti  seller,  which 
both  understood,  and  seller  was  fully  apprised  that,  If  It  deposited  or 
otherwise  cashed  the  buyer's  check,  It  was  only  on  condition  of  receipt 
In  full  settlement,  action  of  seller  In  depositing  check.  Indorsed  that  It 
was  In  settlement,  effected  an  accord  and  satisfaction. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Triangle  Conduit  Company  against  Abraham  Klor- 
man.  From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed, 
and  judgment  directed  for  defendant. 

Argued  March  term,  1920,  before  GUY,  BIJUR,  and  MTJU 
LAN,  JJ. 

Abraham  H.  Sarasohn,  of  New  York  City,  for  appellant. 
Russel  W.  Leary,  of  New  York  City,  for  respondent. 

BIJUR,  J.  Plaintiff  sued  for  the  alleged  balance  due  on  an  ad- 
mitted sale  and  delivery  of  certain  merchandise  by  plaintiff  to  defend- 
ant. Although  defendant  on  his  general  denial  sought  to  prove  that 
under  the  terms  of  the  sale  he  had  made  full  payment,  he  also  set  up 
the  defense  of  accord  and  satisfaction,  upon  which  the  proof  adduced 
from  plaintiff's  witnesses  was  as  follows : 

Plaintiff,  having  forwarded  a  bill  on  March  1,  1919,  for  the  goods 
to  defendant,  charging  for  the  same  according  to  its  version. of  the 
terms  of  sale,  defendant  returned  plaintiff's  bill,  with  annotations 
showing  his  version  of  the  transaction  and  a  "check"  in  the  amount 
of  his  indebtedness  as  he  claimed  it.  Inscribed  on  this  check  were 
the  words: 

"This  check  Is  in  settlement  of  the  following  account.  If  correct,  no  ac- 
knowledgment is  necessary.    No  receipt  necessary." 

And  here  follow  the  description  of  the  transaction  according  to 
defendant's  contention.  Plaintiff's  witness  then  said  that  he  called 
up  the  defendant,  and — 

.  "I  asked  him  why  he  made  the  deduction,  and  he  said,  *That  was  the  market 
price,'  and  I  explained  to  him  the  fact  that  it  was  not  the  market  price,  and 
that  the  goods  were  delivered  and  billed  for  that,  and  that  he  had  to  pay 
for  it  as  it  was  billed,  and  he  said  he  wouldn't  do  it  I  told  him  to  retnm  the 
material.    He  said  he  would  return  it.    He  never  did,  and  finally  I  returned 
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the  check  to  him,  and  at  a  later  date  he  returned  the  ehec^  to  me,  and  at  a 
later  date  I  gave  him  the  option  of  returning  the  materlaL'' 

Subsequently  plaintiff  conceded  that  it  deposited  the  check.  It 
seems  unnecessary  to  dilate  upon  the  fact  that  under  these  circum- 
stances there  was  a  substantial  dispute  between  the  parties,  which 
both  understood;  and  the  plaintiff  being  fully  apprised  that,  if  it 
deposited  or  otherwise  cashed  defendant's  check,  it  was  only  upon  the 
condition  that  it  be  received  in  full  settlement,  the  transaction,  upon 
famihar  principles,  became  an  accord  and  satisfaction. 

Judgment  reversed,  with  $3,0  costs,  and  judgment  directed  in  favor 
of  defendant,  with  appropriate  costs  in  the  court  below.    All  concur. 


H.  D.  BOBBINS  &  CO.  v.  DRUCKMAN. 
(Supreme  Court,  Appellate  ^rm,  First  Department.    April  1,  1920.) 

BbOKKRS  ^=»70 — ^LOAN  BBOKEB  UHITED  TO  STATtJTOBT  CHABGK. 

Even  under  special  agreement  for  larger  compensation  for  obtaining 
loan,  recovery  therefor  is  limited  to  charge  of  60  cents  per  $100,  au- 
thorized by  General  Business  Law,  |  380. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  H.  D.  Robbins  &  Co.  against  Abraham  M.  Druckman. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Modified,  and, 
as  modified,  affirmed.  . 

Argued  March  term,  1920,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Max  Miller,  of  f^ew  York  City,  for  appellant. 

Edward  H.  Tatum,  of  New  York  Qty,  for  respondent. 

PER  CURIAM.  Section  380  of  the  General  Business  Law  (Consol 
Laws,  c.  20)  limits  the  amount  recoverable  for  obtaining  a  loan  to  50 
cents  per  $100;  and,  even  under  a  special  agreement  for  a  larger  simi, 
recovery  is  limited  to  the  statutory  charge.  Suchanan  v.  Tilden,  18 
App.  Div.  123,  45  N.  Y.  Supp.  417. 

The  judgment  must  therefore  be  modified,  by  reducing  the  amount 
to  $25  and  costs,  and,  as  so  modified,  affirmed,  without  costs  of  appeal 
to  either  party. 


CAMP  V.  UNION  RY.  CO.  OF  NEW  YORK  CITY. 

(Suprferae  Court,  AppeUate  Term,  FJrst  Department    April  1,  1920.) 

Stbeet  bailboads  ^bs>99(7) — ^Automobilist  cbobsino  tback  held  ottiltt  of 
contbibutobt  negligence. 

Where  an  automobiUst,  approaching  a  crossing,  saw  a  trolley  car  about 
100  feet  away,  and  a  moment  later,  while  going  at  a  speed  of  7  miles  an 
hour,  and  when  about  15  feet  from  Intersecting  street,  saw  the  trolley 
car  about  75  feet  away,  and  continued  on  at  a  speed  diminishing  to  4 
miles  an  hour,  so  that,  when  his  automobile  reached  the  track,  the  trolley 
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car  was  25  to  30  feet  away,  coming  at  a  speed  of  35  miles  an  hour,  he  was 
negligent;  there  being  no  evidence  to  show  that  the  motorman  increased 
the  speed  of  his  car,  and  much  to  support  an  inference  that  the  car  was 
proceeding  at  all  times  at  the  same  speed. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Bunny  Camp  against  the  Union  Railway  Company  of  New 
York  City.  From  a  judgment  for  plaintiff,  entered  on  the  verdict  of 
a  jury,  defendant  appeals.  Judgment  reversed,  and  complaint  dis- 
missed on  the  merits. 

Argued  March  term,  1920,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Alfred  T.  Davison,  of  New  York  City  (Oliver  R.  Brant,  of  New 
York  City,  of  counsel),  for  appellant. 

Caldwell  &  Banister,  of  New  York  City  (W.  B.  Banister,  of  New 
York  City,  of  counsel),  for  respondent. 

MULLAN,  J.  Plaintiff  was  driving  his  automobile  eastwardly  on 
Unionport  Road  toward  Westchester  ^venue,  which  there  runs  at  an 
acute  angle.  When  about  15  feet  west  of  Westchester  avenue  he 
looked  north,  and  saw  defendant's  trolley  car  about  75  feet  away,  com- 
ing south.  He  continued  on  at  a  speed  diminishing  from  7  to  4  miles  ^ 
an  hour.  He  had  a  moment  before  that  looked  and  seen  the  trolley  car 
about  100  feet  away.  When  his  automobile  reached  the  westerly  rail 
of  the  south-bound  track  the  trolley  car  was  25  to  30  feet  away,  com- 
ing^ plaintiff  says,  at  a  speed  of  35  miles  an  hour. 

There  is  nothing  in  the  record  to  warrant  a  finding  that  the  motor- 
man  increased  the  speed  of.  his  car,  and  much  to  support  the  infer- 
ence that  the  trolley  car  was  proceeding  at  all  ma,terial  times  at  the 
same  speed.  We  think  it  is  quite  plain  that  the  plaintiff  was  negligent. 
His  first  glance  revealed  a  condition  of  aj^arent  danger,  and  he  reck- 
lessly continued  oh  his  way,  taking  the  chance  of  a  collision  being 
somehow  avoifled. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed  on  the 
merits,  with  .costs.    AH  concur. 


'WOLF  V.  WOLF  et  al. 
(Supreme  Court,  Trial  Term,  Kings  County.    April  3,  1920.) 

1.  Marriage  <&=s>5,  54 — Effect  at  common  law  of  marriage  between  in- 

fants STATED. 

At  common  law,  marriage  between  infants  of  age  of  consent  created 
status  as  valid  as  marriage  between  adults,  and  marriage  of  infants  who 
had  not  reached  age  also  created  recognized  status,  but  one  subject  to  be 
disaffirmed  by  parties  on  reaching  age,  either  with  or  without  judicial 
decree,  and,  if  not  so  disaffirmed,  election  to  affirm  was  readily  Inferred, 
no  new  ceremony  being  necessary. 

2.  Marriage  ^=»54: — Doctrine  as  to  dissolution  bt  parties  under  age  nev- 

es OBTAINED  in  NeW  YoRK. 

Common-law  doctrine  of  permitting  parties  to  marriage,  voidable 
because  neither  had  reached  age  of  consent,  themselves  to  effect  dissolu- 
tion without  judicial  decree,  has  never  obtained  in  New  York. 
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8.  Marriage  ^s»67---Dkgbbb  annuixino  masbiaqk  ot  PAlniBS  ttscdbb  aoc 

AVOIDED  IT  FROK  BEOINNING. 

At  common  law  sentence  of  court  annulling  marriage,  voidable  because 
parties  had  not  reached  age  of  consent,  made  it  void  from  beginning. 
4.  Marbiaqe  ^s»54 — Of  persons  under  age  of  consent  valid  ttntix  an- 

NT7LLED. 

Marriage  between  Infants  under  age  of  consent  is  voidable,  under  Do- 
mestic Relations  Law,  |  7,  but  until  annulled  by  competent  tribunal  la 
valid ;  all  attributes  of  marriage  flowing  f rdm  it,  and  wife  hnving  right 
to  society,  companionship,  and  love  <5f  husband, 'who  is  under  duty  to  sup- 
port her. 
6.  Marriage  4ess»53,  54 — Win:,  who  varrisd  husband  under  age  or  con- 
sent, NOT  OTHBkWISS  PBNAUZED  BECAUSE  MARRIAGE  IS  VOIDABLE. 

Though  wife  was  of  age  when  she  married  husband  under  age  of  con- 
sent, so  that  marriage  was  voidable  under  Domestic  Relations  Law,  §  7, 
her  marriage  was  not  a  criminal  act,  and  the  law  does  not  penalize  her 
otherwise  than  in  providing  contingency  whereby  her  status  may  be 
changed  by  marriage  being  annulled,  and  it  is  immune  from  attack,  ex- 
cept by  those  empowered  by  statute  and  in  manner  authorized. 

6.  Husband  and  wife  ^=>342 — Action  fob  criminal  conversation  will  lie 

AFTER  action  BROUGHT,   BUT  BEFORE  DECREE  OF  DIVORCE. 

Adultery  of  the  husband  is  not  a  bar  to  action  by  him  for  criminal  con- 
versation with  his  wife,  committed  after  institution  of  divorce  action, 
brought  by  wife,  but  before  the  final  decree. 

7.  Husband  and  wife  ^5*327 — ^NVife  may  sue  husband's  parents  for  alien- 

ation. 

A  wife  may  maintain  an  action  for  alienation  of  her  husband's  af- 
fections against  strangers,  and  also  against  his  parents. 

8.  Husband  and  wife  ^=»325--Wife  could  sub  fob  alienation  though  hus- 

band WAS  UNDER  AGE  OF  CONSENT. 

Where  wife,  who  was  of  age,  married  husband  when  he  had  not  reached 
age  of  consent,  though  her  marriage  was  voidable  under  Domestic  Rela- 
tions Law,  §  7,  prior  to  its  annulment  her  rights  as  wife  existed,  and  she 
could  maintain  against  her  husband's  parents  an  action  for  alienation  of 
his  affections. 

9.  Husband  and  wife  C=s>834(1) — ^Wife  can  recover  for  alienation  dam- 

ages SUSTAINED  BEFORE  ANNULMENT  ONLY. 

If,  prior  to  trial  of  wife's  action  for  alienation  of  husband's  affections,, 
marriage  has  been  annulled  because  husband  was,  under  age,  fact  has 
bearing  on  damages  recoverable  by  wife;  she  being  limited  to  thasc- 
sustained  between  alienation  and  annulment. 

10.  Husband  and  wife  ^=:9826 — Parents  of  husband  under  age  of  consent 
liable  for  alienation  before  annulment  of  marriage. 

Parents  of  husband,  who  used  improper  meani?  to  alienate  him  from  his; 
wife,  while  suing,  under  Code  Civ,  Proc.  §  1744,  and  Domestic  Rela- 
tions Law,  f  7;  to  annul  marriage  because  husband  has  contracted  it  when 
under  age,  were  liable  to  wife  for  alienation,  though  marriage  was  ulti- 
mately annulled. 

Action  by  Mary  Wolf  against  Abraham  W.  Wolf  and  Minnie  Wolf, 
resulting  in  verdict  for  defendants,  and  plaintiff  moves  for  new  trial. 
Motion  granted. 

Arthur  Goodstein,  of  Brooklyn,  for  plaintiff. 

Samuel  M.  Fleischman,  of  New  York  City,  for  defendants. 

CROPSEY,  J.  The  court  directed  a  verdict  for  the  defendants,  and 
then  entertained  a  motion  for  a  new  trial,  which  was  taken  imder  ad- 
visement.   The  action  is  for  alienation  of  affections.    It  was  brought 

^ssFor  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes. 
181  N.Y.S.— 24 


Digitized  by 


Google 


870  181   NEW   YORK  SUPPLEMENT  (Sup.  Ct 

by  the  wife  against  the  parents  of  her  husband,  who  had  married  her 
before  he  was  of  the  age  of  consent.  After  this  action  was  com- 
menced, and  before  its  trial,  the  defendants  had  procured  an  annulment 
of  the  marriage  of  their  son  with  the  .plaintiff,  in  an  action  brought  by 
them  for  that  purpose.  Upon  the  trial  this  judgment  was  held  to  be  a 
bar  to  this  action.  The  propriety  of  that  ruling  has  been  carefully 
considered. 

[1]  At  common  law  a  marriage  between  infants  of  the  age  of  con- 
sent created  a  status  as  valid  and  binding  as  a  marriage  between  adults. 
The  marriage  of  infants  who  had  not  reached  the  age  of  consent  also 
created  a  recognized  status,  but  one  subject  to  being  disaffirmed  by  the 
parties  upon  arriving  at  the  age  of  consent,  and  this  either  with  or 
without  a  judicial  decree.  If  not  so  disaffirmed,  an  election  to  affirm 
the  marriage  was  readily  inferred  from  slight  circumstances,  and  no 
new  or  other  ceremony  was  necessary  to  complete  or  perfect  the  mar- 
riage. As  Schouler  says,  the  parties  became  "bounfl  forever"  by  rea- 
son of  their  election  to  remain  husband  and  wife.  The  one  marriage 
was  valid  from  its  inception  for  all  purposes;  the  other  was  neither 
strictly  void  nor  strictly  voidable,  and  was  considered  as  inchoate  and 
imperfect,  but,  if  not  disaffirmed,  as  already  stated,  it  ripened  into  a 
marriage  equally  valid  for  all  purposes.  Schouler's  Domestic  Relations 
(5th  Ed.)  §  20;  Bishop  on  Marriage,  Divorce  and  Separation,  vol.  1,  §§ 
576,  577,  580;  Kent's  Commentaries  (14th  Ed.)  vol.  2,  pp.  78,  79; 
Coke's  Littleton  (Thomas'  Ed.)  vol.  1,  p.  123. 

[2^3]  The  common-law  doctrine  of  permitting  the  parties  them- 
selves to  effect  the  dissolution  of  such  a  voidable  marriage  without 
judicial  decree  has  never  obtained  in  this  state.  At  an  early  date  a 
statute  was  enacted  (Laws  1841,  c.  257),  authorizing  the  chancellor  in 
certain  cases  to  declare  a  marriage  void  because  contracted  by  a  wife 
when  under  14  years  of  age ;  and  the  decisions  held  that  a  marriage 
cannot  be  dissolved  by  the  parties,  because  it  is  more  than  a  mere 
contract,  and  is  in  the  nature  of  "an  institution  regulated  and  con- 
trolled by  public  authority  upon  principles  of  public  policy,  for  the 
benefit  of  the  community."  Wade  v.  Kalbfleisch,  58  N.  Y.  282,  at  page 
284  (17  Am.  Rep.  250) ;  Van  Santvoord's  Equity  Practice  (3d  Ed.)  vol. 
2,  p.  249;  Bennett  v.  Smith,  21  Barb.  439,  441.  At  common  law  a 
sentence  of  the  court  annulling  such  a  voidable  marriage  made  it  void 
from  the  beginning.  Bishop  on  Marriage,  Divorce  and  Separation,  vol. 
1,  §  259;  Perry  v.  Perry,  2  Paige,  501,  504.  But  the  effect  of  this  doc- 
trine upon  the  children  born  of  such  marriages  was  so  in  conflict  with 
the  proper  conceptions  of  the  public  welfare  that  statutory  changes 
were  early  enacted  whereby  such  marriages  became  void  only  from  the 
time  they  were  judicially  so  declared.  2  Rev.  St.  §  4  (page*  139).  And  a 
similar  provision  is  now  found  in  Domestic  Relations  Law  (Consol. 
Uws,  c.  14)  §  7.  See  Price  v.  Price,  124  N.  Y.  589,  599,  27  N.  E.  383, 
12  L.  R.  A.  359. 

[4]  With  the  exceptions  noted,  the  statutes  of  this  state  seem  to 
have  made  no  substantial  change  in  the  common-law  rule  with  respect 
to  the  rights,  obligations,  and  incidents  arising  from  the  status  created 
by  a  marriage  between  infants  who  had  not  reached  the  age  of  consent. 
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Such  a  marriage  is'  voidable,  but  until  annulled  by  a  competent  legal 
tribunal  it  is  valid  for  all  purposes,  and  from  it  flow  all  the  attributes 
attendant  upon  the  marriage  contract.  Bishop  on  Marriage,  Divorce 
and  Separation,  vol.  1,  §  271 ;  Perry  v.  Perry,  2  Paige,  501.  So,  under 
the  provisions  of  the  Revised  Statutes  (2  R.  S.  p.  139,  §  6),  whith  are 
similar  to  the  provisions  of  subdivision  5  of  section  7  of  the  Domestic 
Relations  Law,  a  husband  or  wife  was  permitted  to  remarry,  although 
previously  married,  if  the  former  husband  or  wife  had  been  absent  for 
a  given  number  of  years.  Under  this  the  court  held  that  cohabitation 
between  the  parties  to  the  second  marriage,  even  after  learning  that  the 
first  husband  or  wife  was  living,  was  not  such  criminal  adultery  as 
would  authorize  the  rightful  husband  or  wife  to  maintain  a  bill  for 
divorce ;  that  the  first  marriage  was  merely  in  abeyance,  and  that  the 
remedy  of  the  rightful  husband  or  wife  was  to  bring  an  action  to- have 
the  second  marriage  annulled ;  and  that  in  the  absence  of  such  a  decree 
the  second  marriage  continued  with  the  same  force  and  effect  as  if  the 
rightful  husband  or  wife  had  not  been  living  when  it  was  solemnized. 
Valleau  v.  Valleau,  6  Paige,  207.  See,  also,  Griffin  v.  Banks,  24  How. 
Prac.  213,  reversed  on  another  point  37  N.  Y.  621 ;  Stokes  v.  Stokes, 
198  N.  Y.  301, 305, 91.  N.  E.  793. 

Where  a  woman  contracted  a  second  marriage  while  her  first  husband 
was  living,  the  second  marriage  was  declared  absolutely  void,  although 
after  such  second  marriage  the  prior  one  had  been  annulled,  on  the 
ground  that  the  wife's  consent  thereto  had  been  obtained  by  the  fraud 
of  her  first  husband.  The  ground  of  this  decision  was  that  the  first 
marriage  was  only  voidable,  and  not  void.  McCulIen  v.  McCullen,  162 
App.  Div.  599,  147  N.  Y.  Supp.  1069.  See,  also,  Taylor  v.  Taylor,  63 
App.  Div.  231,  71  N.  Y.  Supp.  411,  affirmed  173  N.  Y.  266y  65  N;  E. 
lOSfe.  So  a  second  marriage,  contracted  by  a  woman  in  the  mistak^i 
belief  that  her  first  husband  was  dead,  entitles  her  to  dower  in  the 
lands  of  the  second  husband,  if  her  marriage  to  him  has  not  been  an- 
nulled. Jones  V.  Fleming,  37  Hun,  227,  reversed  on  another  point  104 
N.  Y.  418,  but  see  page  430,  10  N.  E.  693 ;  Jones  v,  Zoller,  29  Hun, 
551 ;  Price  V.  Price,  124  N.  Y.  589,  600,  27  N.  E.  383,  12  L.  R.  A.  359. 
In  such  a  case  the  widow  of  the  second  husband  is  entitled  to  letters  of 
administration.  White  v.  Lowe,  1  Redf .  Sur.  376.  See,  also,  Heridrick 
V.  Biggar,  66  Misc.  Rep.  576,  583,  122  N.  Y.  Supp.  162,  modified,  and 
affirmed  151  App.  Div.  522,  136  N.  Y.  Supp.  306). 

"The  legality  of  the  marriage  status  and  of  all  the  consequences  ordinarily 
flowing  therefrom,  from  the  time  the  voidable  marriage  relationship  began 
until  Its  annulment,  is  undisturbed."  Houle  v.  Houle,  100  Misc.  Bep.  28,  at 
page  29,  166  N.  Y.  Supp.  67,  at  page  68. 

See,  also,  Chittenden  v.  Chittenden,  68  Misc.  Rep.  172,  175,  123  N. 
Y.  Supp.  629;  Gall  v.  Gall,  114  N.  Y.  109,  120,  21  N.  1^.  106;  Barker 
V.  Barker,  172  App.  Div.  244,  250,  158  N.  Y.  Supp.  413. 

It  necessarily  follows  that  the  parties  to  a  marriage  voidable  under 
section  7  of  the  Domestic  Relations  Law  are  legally  married  for  all 
civil  purposes  up  to  the  time  of  the  adjudication  of  nullity.  Until  that 
time  the  marital  rights  created  by  the  marriage  continue  unimpaired. 
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The  wife  has  the  right  to  enjoy  the  society  and  companionship  and  to 
possess  the  love  of  her  husband,  and  it  is  without  doubt  his  duty  to 
support  her.  Price  v.  Price,  124  N.  Y.  589,  599,  27  N.  E.  383,  12  L- 
R.  A.  359. 

[5, 1]  In  the  instant  case  the  wife  was  of  age  when  the  marriage 
was  contracted,  yet  her  marriage  to  her  husband,  then  under  age,  was 
not  a  crijninal  act,  even  if  it  be  morally  reprehensible,  and  the  law  does 
not  penalize  her  otherwise  than  by  providing  a  contingency  whereby 
her  status  may  be  changed  by  the  marriage  being  annulled.  Her  mar- 
riage is  immune  from  attack,  except  by  those  expressly  empowered  by 
statute  and  in  the  manner  expressly  authorized.  In  that  way  only 
may  the  status  be  changed.  Otherwise  the  wife  is  entitled  to  the  en- 
joyment of  the  usual  and  recognized  rights  arising  from  the  married 
relationship.  Even  the  adultery  of  the  husband  is  not  a  bar  to  an  ac- 
tion by  him  for  criminal  conversation  with  his  wife,  committed  after 
the  institution  of  the  divorce  action  brought  by  the  wife  but  before  the 
final  decree  has  been  entered.  Purdy  v.  Robinson,  133  App.  Div.  1 55, 
117N.Y.Supp.295. 

[7-1]  In  the  instant  case  the  alienation  charged  occurred  before  the 
marriage  was  annulled.  At  that  time  the  plaintiff's  rights  as  wife  all 
existed,  and  she  had  the  right  to  maintain  an  action  for  the  alienation 
of  her  husband's  affections.  Such  an  action  may  be  maintained  by  her 
against  strangers,  and  also  against  her  husband's  parents.  Hutcheson 
v.  Peck,  5  Johns.  196  (said  in  note  9  L.  R.  A.  [N.  S-l  323,  to  be  the 
leading  case);  Pollock  v.  Pollock,  9  Misc.  Rep.  82,  29  N.  Y.  Supp.  37; 
Cochran  v.  Cochran,  196  N.  Y.  86,  89  N.  E.  470,  24  L.  R.  A.  (N.  S.) 
160,  17  Ann.  Cas.  782.  These  were  cases  in  which  the  parties  were  of 
legal  age  when  they  were  married ;  but  from  what  has  previously  been 
said  the  same  must  be  true,  even  when  one  or  both  of  the  parties  mar- 
ried under  the  age  of  consent.  The  only  difference  would  be  that  if, 
prior  to  the  trial  of  the  alienation  action,  the  marriage  had  been  annul- 
led, that  would  have  a  bearing  upon  the  amount  of  the  damages  that 
might  be  recovered.  In  that  event  the  damages  would  necessarily  be 
confined  to  those  sustained  between  the  time  of  the  alienation  and  the 
decree  of  annulment. 

[10]  Nor  does  the  fact  that  the  husband's  parents  brought  the  ac- 
tion,of  annulment  affect  the  question.  Section  1744  of  the  Civil  Code 
authorizes  either  parent  to  bring  an  action  to  annul  such  a  marriage. 
The  reason  for  this  is  apparent.  The  statute  is  declaratory  of  the 
public  policy,  which  makes  marriage  under  a  certain  age  unwise  from 
the  standpoint  of  the  welfare  of  society.  So,  if  an  infant  does  marry 
notwithstanding  this  prohibition,  his  parents,  as  his  natural  guardians, 
are  authorized  to  sue  for  an  annulment ;  and  in  so  doing  the  consent 
of  the  infant  is  not  essential.  If  such*  an  action  is  brought  by  the  par- 
ents, and  if  they  do  not  interfere  with  the  marital  rights  of  the  wife, 
otherwise  than  by  the  institution  and  prosecution  of  that  action,  the 
wife  can  have  no  right  of  action  against  them.  In  such  a  case,  while 
the  act  of  the  parents  may  result  in  the  annulment  of  the  marriage,  and 
thus  the  loss  to  the  wife  of  her  marital  rights,  she  would  have  no  legal 
ground  for  complaint,  for  the  parents  had  done  only  what  they  were 
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expressly  authorized  by  statute  to  do ;  and  for  exercising  that  right,  in 
good  faith,  they  cannot  be  made  liable  to  an  action  for  damages. 

So  long  as  the  parents  act  solely  under  the  provisions  of  the  statute, 
they  are  immune.  But  they  may  not  otherwise,  and  pending  an  action 
of  annulment  brought  by  them,  deprive  the  wife  of  her  husband's  pres- 
ence and  society  and  of  the  enjoyment  of  her  marital  rights.  The  sole 
parental  right  and  immunity  in  this  matter  is  that  conferred  by  statute. 
No  other  may  be  inferred  by  necessary  implication.  If  it  could  be  so 
contended,  it  would  be  conclusively  answered  by  the  fact  that  an  action 
brought  pursuant  to  section  1744  may  or  may  not  terminate  success- 
fully in  a  decree  of  annulment.  AUerton  v.  AUerton,  104  Misc.  Rep. 
627, 629, 172  N.  Y.  Supp.  152 ;  Marone  v.  Marone,  105  Misc.  Rep.  371, 
174  N.  Y.  Supp.  151 ;  Magee  v.  Nealon,  108  Misc.  Rep.  396,  177  N. 
Y.  Supp.  517;  Cunningham  v.  Cunningham,  206  N.  Y.  341,  99  N.  E. 
845,  43  L.  R.  A.  (N.  S.)  355. 

It  follows  that  the  direction  of  a  verdict  for  the  defendants  was 
error;  and  that  the  motion  for  a  new  trial  should  be  granted. 


BOBINSON  r.  OBANGE  MFG.  COBPOBATION. 
(Supreme  Court,  AppeUate  Term,  First  Department.    March  29,  1920.) 

1.  Master  and  sebvant  ^=s>41(3) — Measure  of  damages  fob  wbonoful  dis- 

chaboe  defined. 

In  an  action  for  wrongful  discharge,  tried  prior  to  expiration  of  term 
of  employment,  where  the  court  instructed  the  jury  to  award  plaintiff,  in 
addltlcm  to  the  wages  due  at  the  time  of  the  trial,  such  an  amount  as 
would  compensate  her  for  the  balance  of  the  term,  the  court  erred  In 
setting  aside  the  verdict  awarding  damages  for  the  loss  she  had  sustained, 
without  awarding  her  the  full  amount  she  would  have  earned  for  the  bal- 
ance of  the  term  subsequent  to  trial,  since  the  jury  in  assessing  such 
future  damages  could  consider  the  possibility  or  probability  of  plaintiff 
finding  remunerative  work  elsewhere  during  balance  of  term. 

2.  Master  and  sebvant  ^=»41(3) — Employ^  wrongfully  discharged  /  hay 

SUE  fob  damages  prior  to  expiration  of  term. 

An  employs  may  sue  for  wrongful  discharge  before  expiration  of  term, 
and  recover  such  damages  as  may  be  fairly  reasonably  estimated  from  his 
proofs,  taking  all  ihe  facts,  probabilities,  certainties,  and  uncertainties 
Into  consideration,  Including  possibility  or  probability  of  finding  other 
worlc  before  expiration  of  term;  the  damages  not  being  subject  to  any 
exact  computation. 

3.  Master  and  servant    <©=»41(6) — Evidence  held  to  warrant  damages  as- 

sessed FOR  wrongful  discharge. 

In  an  action  for  wrongful  discharge  prior  to  expiration  of  term  of  em- 
ployment, evidence  held  to  warrant  the  jury's  assessment  of  damages  on 
the  theory  that  plaintiff  would  find  employment  elsewhere. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Rose  Robinson  against  the  Orange  Manufacturing  Cor- 
poration. From  an  order  setting  aside  a  verdict  for  plaintiff,  she  ap- 
peals.   Reversed,  and  verdict  reinstated. 

Argued  March  term,  1920,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

^s^FoT  other  cases  see  same  topic  &  KEY-NUHBER  in  all  Key-Numbered  Digests  &  Indexes 
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Robert  Moers,  of  New  York  City  (David  L.  Pbdell,  of  New  York 
City,  of  counsel),  for  appellant. 

Potter  &  Potter,  of  Buffalo  (Edward  Potter,  of  New  York  City,  of 
counsel),  for  respondent. 

GUY,  J.  In  this  action  to  recover  $1,800  damages  for  wrongful 
discharge  the  plaintiff,  a  designer,  claimed  a  hiring  by  defendant  for 
six  months  from  a  date,  not  specified,  in  February,  1919,  at  a  salary 
of  $75  a  week  for  the  first  four  weeks  and  $100  a  week  for  the  bal- 
ance of  the  term.  Plaintiff  was  discharged  after  six  weeks'  service. 
Defendant  denied  the  hiring  for  a  definite  term,  and  that  it  agreed  to 
pay  the  compensation  claimed,  and  set  up  as  a  defense  that  the  plain- 
tiff was  not  a  competent  designer. 

On  June  16  and  17,  1919,  about  two  months  before  the  expiration 
of  the  term  of  employment  claimed  by  plaintiff,  the  cause  was  tried 
and  the  jury  found  for  plaintiff  in  the  sum  of  $900  and  interest.  In 
the  following  August  the  court  set  aside  the  verdict  for  the  reason, 
as  appears  from  the  opinion,  that  the  case  was  one  of  "all  or  nothing" 
— that  the  verdict  should  have  been  for  $1,800,  the  full  amount  of 
plaintiff's  claim,  or  for  the  defendant. 

[1]  The  theory  upon  which  the  trial  judge  acted  in  setting  aside 
the  verdict  was  erroneous  and  is  at  variance  with  the  charge  to  the 
jury,  in  which  they  were  instructed  that  if  they  believed  the  {Jlaintiff 
they  should  give  her  $100  a  week  from  the  time  of  her  discharge  to 
the  date  of  the  trial,  and  also  "such  an  amount  as  you  think  would 
compensate  her  for  the  balance  of  this  term,  the  whole  amount  not 
exceeding  the  sum  of  $1,827." 

[2]  Upon  plaintiff's  discharge  she  had  a  right  to  bring  suit  and  re- 
cover all  of  the  damage  resulting  from  the  employer's  breach.  "The 
plaintiff  in  such  an  action,  the  same  as  in  other  actions,  should  be  able 
to  recover  such  damages  as  may  he  fairly  or  reasonably  estimated  from 
his  proofs,  taking  all  the  facts,  probabilities,  certainties  and  uncertain- 
ties into  consideration."  Davis  v.  Dodge,  126  App.  Div.  469,  at  page 
473,  110  N.  Y.  Supp.  787,  790.  , 

Where  in  such  an  action  a  trial  is  had  before  the  expiration  of  the 
term  of  the  contract,  the  damages  are  not  subject  to  any  exact  com- 
putation; the  jury  must  take  into  consideration  the  possibility  or  prob- 
ability of  the  discharged  servant  being  able  to  find  remunerative  work 
elsewhere.    Marks  v.  Magid,  153  N.  Y.  Supp.  940. 

Having  determined  the  facts  in  plaintiff's  favor,  it  must  be  assumed 
that  in  assessing  the  damages  the  jury  took  into  consideration  the  num- 
ber of  weeks  that  elapsed  from  the  date  of  her  discharge  to  the  time 
of  the  trial — a  period  of  about  seven  weeks,  making  approximately 
$700  at  the  compensation  claimed  by  plaintiff — and  then  considering 
the  possibility  or  probability  of  plaintiff  finding  work  after  the  trial 
it  was  for  the  jury  to  fix  the  amount  representing  the  entire  damage 
for  defendant's  breach. 

[3]  Upon  the  evidence  adduced  at  the  trial,  showing  that  the  season 
for  designers  was  "starting  in  now,"  a  finding  that  plaintiff  would 
soon  procure  employment  seems  to  have  been  warranted,  and  the  as- 
sessment of  plaintiff's  damage  at  $900  should  not  have  been  disturbed. 
Order  reversed,  and  verdict  reinstated,  with  costs.    All  concur. 
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I^DEBMAN  v.  BOSBN. 

(Supreme  Court,  Appellate  Term,  First  Departm^iti    Mardi  28,  1920.) 

Oour'ss^=»190(9>--Deoision  sjcttuvo  aside  vebdiot  affirmed  ozv  appeal  fboh^ 
municipai.  goust,  whssb  becobd  does  not  pbesent  detebmuvative  ques- 

TIOW. 

In  landlord's  summary  dispossess  proceedings,  where  yerdict  for  ten- 
ant has  been  set  aside  and  new  trial  directed,  trial  judge's  dedsicm  will  he 
aflSrmed  by  Appellate  Term,  where  record  does  not  present  question  of 
law  apparently  determine tive  of  issues  between  parties;  that  is,  whether 
agreement  required  by  statute  of  frauds  to  be  in  writing  can  be  effectually 
modifled  by  parol,  etc. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Summary  proceeding  to  remove  tenant  by  Morris  Ledenpan  against 
Samuel  Rosen.  From  an  order  setting  aside  verdict  for  him,  and 
ordering  new  trial,  defendant  tenant  appeals.  On  motion  for  rear- 
gument.    Motion  denied,  and  stay  vacated. 

Argued  March  term,  1920,  before  GUY  and  BIJUR,  JJ. 

John  L.  Bernstein,  of  New  York  City,  for  landlord. 
Stone  &  Schleimer,  of  New  York  City  (Max  Schleimer,  of  New 
York  City,  of  counsel),  for  tenant. 
John  Santora,  of  New  York  City,  for  undertenant. 

BIJUR,  J.  The  verdict  of  the  jury  in  the  tenant's  favor  having 
been  set  aside,  and  a  new  trial  directed  by  the  learned  judge  below, 
his  decision  was  affirmed  by  this  court  in  large  part  because  we  felt 
that  the  record  as  made  did  not  present  the  question  of  law  which 
appears  to  be  determinative  of  the  issues  between  the  parties. 

This  case  arises  under  the  following  circumstances :  The  landlord 
gave  the  tenant  a  3-year  lease  under  seal,  the  term  beginning  Octo- 
ber 1,  1918,  A  modification  agreement,  similarly  under  seal,  executed 
July  5,  1919,  does  not  affect  the  issues  here  involved.  The  lease  con- 
tains a  elause  that,  if  the  landlord  enter  into  a  contract  for  the  sale 
of  the  premises,  he  may  cancel  the  lease  upon  giving  30  days'  notice 
and  maJcing  certain  payments  to  the  tenant.  On  November  21,  1919, 
the  landlord  entered  into  a  contract  of  sale,  and  3  days  later  sent  the 
notice  provided  for. 

The  answer,  after  certain  denials,  sets  up  as  affirmative  defenses : 
(1)  That  the  sale  was  not  bona  fide;  (2)  that  the  cancellation  clause 
had  been  waived ;  (3)  that  the  tenant  expended  a  considerable  sum  of 
money  in  painting  parts  of  the  buildings  in  reliance  upon  the  waiver ; 
(4)  that  in  similar  reliance  he  had,  with  the  knowledge  and  consent 
of  the  landlord,  entered  into  unlimited  leases  with  undertenants;  (5) 
that  he  had  purchased  large  quantities  of  coal  for  the  operation  of 
the  premises  similarly  relying  upon  the  waiver. 

The  tenant  having  prevailed  before  the  jury,  the  learned  judge  below 
set  aside  the  verdict  for  reasons  which  need  not  now  be  discussed.  On 
the  trial,  and  again  on  the  appeal,  counsel  for  the  tenant  appellant  has 
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laid  much,  if  not  most,  of  the  stress  on  the  subject  of  waiver,  and 
has  also  urged  that  a  contract  under  seal  may  be  modified  by.  an  exe- 
cuted parol  contract.  He  contends,  also,  that  the  landlord  is  "es- 
topped from  disputing  the  waiver."  The  difficulty  of  defining  waiver 
^  and  of  limiting  its  precise  application  has  been  well  pointed  out  by 
Mr.  Eward  in  his  book,  "Waiver  Distributed." 

Without  undertaking  to  review  this  extensive  subject,  we  may  say 
that  we  know  of  no  case  in  which  a  party  has  been  held  by  "waiver" 
to  have  lost  his  substantive  interest  in  his  own  property.  Appellant's 
citation  of  numerous  cases  in  which  a  party  has  been  held  to  have 
waived  his  right  to  a  notice  in  writing  in  favor  of  one  merely  oral 
illustrates  the  rule  that  by  a  waiver  a  party  may  lose  his  right  to  in- 
sist upon  a  unilateral  condition  in  his  favor,  but  not  to  relinquish  a 
substantive  bilateral  provision  of  an  agreement. 

Respondent,  on  the  other  hand,  has  insisted  that  a  lease  under  seal 
cannot  be  modified  by  an  oral  agreement,  "and  that  the  alleged  verbal 
agreement  to  waive  the  cancellation  provision  was  without  consider- 
ation and  therefore  void."  Without  further  comment  on  these  con- 
tentions of  the  respondent  and  the  other  points  of  the  appellant,  it 
suffices  to  say  that  we  think  that  the  ultimate  question,  upon  a  full 
record  being  made  on  the  new  trial,  will  be  whether  an  agreement  re- 
quired by  the  statute  of  frauds  to  be  in  writing  can  he  effectually 
modified  by  a  parol  agreement  (see  Hill  v.  Blake,  97  N.  Y.  216;  Mor- 
ris V.  Baron  &  Co.,  1918  App.  Cas.  1,  19-23;  WilHston  on  Contracts, 
§§  593-595),  and  whether,  if  such  modification  must  ordinarily  be  in 
writing,  the  circumstances  of  this  case  warrant  the  application  of  a 
rule  either  equivalent  to  estoppel  in  pais  or  part  performance,  as  ex- 
emplified in  Thomson  v.  Poor,  147  N.  Y.  402,  42  N.  E.  13,  and  the 
line  of  cases  beginning  with  Ryan  v.  Dox,  34  N.  Y.  307,  90  Ani.  Dec. 
696,  and  ending  with  Woolley  v.  Stewart,  222  N.  Y.  347,  118  N.  E. 
847. 

As  intimated  above,  we  express  no  opinion  on  these  questions  until 
all  the  facts  and  circumstances  bearing  thereon  have  been  brought  out. 

Motion  for  reargument  denied,  and  stay  vacated.     » 

•    GUY,  J.,  concurs. 


AUTOMATIC  MACHINE  &  TOOL  CO.,  Inc.,  v.  DELANO  et  aL 

(Supreme  Court,  AppeUate  Term,  First  Department.    April  1,  1920.) 

New  tbiai.  <g==>72 — Order  setting  aside  verdict  as  against  evidence  held 

IMPROPER   exercise    OF   DISCRETION. 

In  action  for  work,  labor,  and  services,  wherein  defendant  conceded 
plaintlflTs  bills  were  those  It  rendered,  showing  time  claimed  and  amount, 
order  setting  aside  verdict  for  plaintiff  as  against  weight  of  evidence  held 
an  improper  exercise  of  discretion,  in  view  of  record  furnishing  no  pos- 
sible basis  for  finding. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 
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Action  by  the  Automatic  Machine  &  Tool  Company,  Incorporated, 
against  James  K,  Delano  and  others.  From  an  order  setting  aside 
a  verdict  for  plaintiff  and  granting  a  new  trial,  plaintiff  appeals.  Or- 
der reversed,  and  judgment  reinstated. 

See,  also,  179  N.  Y.  Supp.  8. 

Argued  March  term,  1920,  before  GUY,  BIJUR,  and  MUI^ 
LAN,  JJ. 

Henry  Chertkoff,  of  New  York  City,  for  appellant. 

House,  Grossman  &  Vorhaus,  of  New  York  City  (Joseph  Fischer, 
of  New  York  City,  of  counsel),  for  respondents. 

GUY,  J.  The  action  is  for  work,  labor,  and  services.  Plaintiff 
rather  unwisely,  instead  of  introducing  detailed  formal  proof  as  to 
the  amount  of  work  done  by  it  under  the  contract  with  defendants, 
relied  upon  the  following  concession  of  the  defendants: 

"Defendants*  Connsel:  May  I  make  the  suggestion:  Your  honor  may  hare 
observed  from  the  evidence  that  each  week  they  were  to  furnish  a  list  of  the 
work  to  be  done.  I  have  got  them  itemized  here.  If  you  will  give  me  that 
list,  there  wUl  be  no  trouble,  and  I  can  save  a  lot  of  time.** 

Plaintiff's  witness  then  stated  that  approximately  900  hours  were 
used  in  performing  work,  whereupon  defendants'  counsel  stated : 

"I  will  concede  all  of  his  bills.  I  mean  I  will  concede  that  they  were  the 
bills  that  he  rendered,  showing  the  time  claimed  by  the  plaintiff  and  the 
amount." 

The  nine  bills  were  thereupon  received  and  marked  in  evidence, 
without  objection  by  defendants.  The  witness  then  further  testified 
that  the  total  amount  of  the  work,  as  shown  by  the  conceded  bills, 
with  an  item  of  expressage,  was  $1,453.60;  and,  it  being  conced- 
ed that  $971.99  had  been  paid  on  account,  the  court  then  stated  that 
the  difference  would  amount  to  $481.61.  The  trial  proceeded  through- 
out on  the  assumption  that  defendants  had  conceded  the  amount 
of  the  work  done,  and  that  the  value  thereof,  as  shown  by  the  bills, 
was  correct,  and,  at  the  close  of  plaintiff's  case,  defendants'  counsel 
moved  to  dismiss —  • 

"on  the  ground  that  the  plaintiff  has  failed  to  show  that  the  work  was  done 
in  accordance  with  the  blue  print  and  specifications;  on  the  contrary,  It  af- 
firmatively appeared  that  the  work  was  not  done  in  accordance  therewith.*' 

This  motion  was  denied,  and  defendants  then  introduced  proof 
as  to  the  defective  character  of  certain  parts  of  the  work  in  support 
of  defendants'  counterclaim.  At  the  close  of  the  case  defendants' 
counsel  again  moved  to  dismiss  on  the  ground  previously  stated,  and 
on  the  further  ground  that  there  .was  no  proof  of  what  time  was  con- 
sumed in  performing  work,  whereupon  this  colloquy  occurred : 

**The  Court :  I  don*t  recall  that  you  objected  to  the  method  of  proof  at  the 
time  that  it  was  given.    I  will  deny  the  motion  for  the  present," 

Counsel  then  summed  up. 

''The  Court:  It  is  conceded  that  the  defendants'  counterclaim,  as  set  forth 
In  the  proof,,  amounts  to  $288.31,  covering  three  items  testified  to  for  labor  and 
material ;  the  labor  item  covering  payments  for  goods  to  plaintiff  that  could 
not  bQ  used." 
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The  amount  demanded  in  the  complaint,  and  as  established  by  the 
bills  admitted  in  evidence  to  be  due  plaintiff,  was  $484.27;  the  ad- 
mitted counterclaim  of  defendants  was  $288.31;  and  the  jury  ren- 
dered a  verdict  in  favor  of  plaintiff  for  the  balance.  The  record, 
therefore,  furnishes  no  possible  basis  for  the  finding  of  the  trial 
judge  that  the  verdict  was  against  the  weight  of  evidence.  On  the 
contrary,  no  other  verdict  could  have  been  reached  upon  the  evidence 
presented.  It  follows  that  the  setting  aside  of  the  verdict  was  an 
improper  exercise  of  discretion. 

Order  reversed,  and  judgment  reinstated,  with  costs  to  appellant 
in  this  court  and  the  court  below.    All  concur. 


NEW  YORK  BYS.  CO.  v.  MULDOON. 

(Supreme  Court,  Appellate  Term,  First  Department.    April  1,  1920.) 

Landlobd  and  tenant  ^=>172(1) — Statement  of  landlord's  agent  that 
pbopebtt  was  rented  to  government  held  eviction. 

Undisputed  evidence  by  defendant,  who  iiad  rented  one  of  several  sta- 
bles for  a  year,  that  during  the  term  he  found  other  horses  on  the  prem- 
ises, and  was  Informed  by  one  who  had  been  Introduced  to  him  by  the 
party  making  the  lease  as  superintendent  of  the  stables  that  the  stable 
was  rented  to  the  government,  established  an  eviction,  which  was  a  com- 
plete defense  to  an  action  for  rent  thereafter  accruing. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  New  York  Railways  Company  against  John  Muldoon. 
Judgment  for  plaintiff,  and  defendant  appeals.  Reversed,  and  new 
trial  granted. 

Argued  March  term,  1920^  before  GUY,  BIJUR,  and  MUlr 
LAN,  JJ. 

Brower,  Brower  &  Brower,  of  Brookl}^!  (George  E.  Brower,  of 
Brooklyn,  of  counsel),  for  appellant. 

James  L.  Quackenbush,  of  New  York  City  (J.  C.  Edwards,  of 
New  York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  This  action  is  brought  to  recover  rent.  Plaintiff  rent- 
ed to  defendant  one  of  a  number  of  adjoining  stables  for  the  term  of 
one  year.  The  defendant  occupied  the  stable  for  eight  months,  pay- 
ing the  rent  therefor.  After  he  had  ceased  using  the  stable  himself, 
he  returned  one  day  and  found  that  there  were  horses  on  the  premises 
belonging  to  a  party  who  had  concededly  rented  the  adjoining  stable. 
He  went  next  door  to  the  office  of  the  defendant,  and  there  found 
the  superintendent,  to  whom  he  had  been  introduced  as  "superintend- 
ent of  the  stables"  by  the  party  who  made  the  lease  on  behalf  of 
the  plaintiff.  Defendant  testified  that  the  superintendent  then  told 
him  that  he  ''couldn't  go  into  the  stable  any  more;  that  the  stable 
was  rented  to  the  government."  This  uncontradicted  testimony,  given 
without  objection,  must  be  regarded  as  an  admission  of  plaintiff  that 
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it  had  resumed  possession  of  the  premises  leased  to  defendant,  and 
proved  an  eviction  upon  which  defendant  was  entitled  to  a  dismissal 
of  the  complaint  and  such  damages  as  he  might  prove  under  his  coun- 
terclaim. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  S4)pel- 
lant  to  abide  the  event.    All  concur. 


GORHAM  CONST.  CO.  v.  WOOLMAN. 
(Supreme  Court,  Appellate  Term,  First  Department    March  29^  1920.) 

1.  CONTBAOIB  ^=»ie9 — OONSTBtJOnolV  IN  VIBW  OV  0IBCU1C8TANCE8  AND   INTEN- 

TION. 

In  construction  of  written  contracts,  it  is  duty  of  court  to  place  itself  in 
situation  of  parties,  and  from  a  consideration  of  circumstances,  occa- 
sion, and  .ippareut  object  to  determine  meaning  and  Intent  of  language. 

2.  Landlokd  and  tenant  €=s>87 — Unbeasonableness  of  constbuotion  a  mat- 

TEB  roa  CONBIDEBATION. 

In  construing  a  lease,  fact  that  particular  constmction  would  make  the 
contract  unreasonable,  and  place  one  party  at  the  mercy  of  the  other,  may 
properly  be  considered. 

3.  IiANDLOBD  AND   TENANT  ^=»306,   308(2),  309 — ^LaNDLOBO   CANNOT  ACT  ABBI- 

TBABILT  UNDEB  UNDE8IBABILITT  CLAUSE. 

Landlord,  who  seeks  to  recover  possession  under  a  clause  of  the  lease 
because  the  tenant  is  undesirable,  in  making  out  his  prima  fade  case, 
must  allege  and  prove  he  deemed  tenant  undesirable;  but  tenant  is  en- 
titled to  introduce  proof  to  show  that  the  landlord  has  not  acted  in  good 
faith,  such  proof  presenting  issue  for  Jury,  which,  if  decided  in  his  favor, 
requires  final  order  for  tenant. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Summary  proceeding  to  remove  tenant  after  expiration  of  tenancy 
hjr  the  Gorham  Construction  Company  against  Samuel  B.  Woolman. 
From  a  final  order  for  plaintiff  landlord,  defendant  tenant  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  March  term,  1920,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Alexander  S.  Marcuson,  of  New  York  City  (Samuel  J.  Rawak,  of 
New  York  City,  of  counsel),  for  appellant. 

Herman  Joseph,  of  New  York  City  (Charles  Goldzier,  of  New 
York  City,  of  counsel),  for  respondent. 

GUY,  J.  On  this  appeal  by  the  tenant  from  a  dispossess  order, 
the  main  point  to  be  determined  is  whether  a  coyenant  in  a  written 
lease  for  a  term  of  years,  providing  that,  if  the  landlord  shall  there- 
after deem  the  tenant  an  undesirable  one,  it  may  terminate  the  lease 
upon  giving  the  tenant  written  notice  of  its  intention  so  to  do,  clothes 
the  landlord  with  power  to  arbitrarily  treat  the  lease  as  a  tenancy  at 
will,  and,  by  declaring  the  tenant  undesirable  and  notifying  him  to 
that  effect,  terminate  the  lease,  whether  such  declaration  and  notice 
are  made  and  given  in  good  faith,  or  as  a  mere  subterfuge,  for  the 
obtaining  of  an  increased  rental  for  the  demised  premises. 
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On  the  trial  the  tenant  conceded  the  making  of  a  written  lease  con- 
taining such  a  covenant.  The  landlord  then  called  as  a  witness  one 
of  its  officials,  who  testified  to  the  passage  of  a  resolution  by  the  land- 
lord at  a  regularly  called  meeting,  declaring  that  the  landlord  deemed 
the  tenant  undesirable,  which  resolution  was  introduced  in  evidence, 
and  the  official  then  further  testified  that  the  landlord  deemed  the 
tenant  undesirable.  On  cross-examination  of  this  witness  the  ten- 
ant's counsel,  with  the  announced  purpose  of  showing  lack  of  good 
faith  in  the  landlord  in  the  passing  of  the  resolution  and  the  giving  of 
notice,  asked  the  witness  a  series  of  questions  to  the  following  effect : 
Whether  he  had  heard  any  complaints  about  the  tenant;  upon  what 
facts  or  information  the  landlord  acted  in  passing  the  resolution  de- 
claring the  tenant  undesirable ;  whether  there  was  any  discussion  at 
all  before  the  board  of  directors  of  the  landlord  corporation  which 
resulted  in  the  resolution  as  to  the  undesirability  of  the  tenant.  All 
of  these  questions  were  objected  to  as  incompetent  and  immaterial^ 
and  were  excluded,  with  an  exception  to  the  tenant. 

The  landlord  then  rested,  and  the  tenant's  counsel  moved  to  dis- 
miss the  complaint,  on  the  ground  that  the  landlord  had  failed  to 
prove  any  facts  to  sustain  the  petition,  and  particularly  any  facts 
which  would  warrant  the  court  in  holding  that  the  landlord  in  good 
faith,  or  upon  any  facts  or  grounds,  exercised  the  right  under  the  pro- 
visions of  the  lease  to  deem  the  tenant  an  undesirable  tenant.  The 
motion  was  denied;  the  court  stating  that  he  based  his  ruling  on  the 
decision  of  the  Appellate  Term  in  Waitt  Construction  Co.  v.  l/)raine, 
109  Misc.  Rep.  532,  179  N.  Y.  Supp.  167.  The  tenant's  counsel  then 
stated : 

"I  desire  to  call  the  tenant.  The  object  in  calling  the  tenant  is  to  show 
such  a  state  of  facts  from  which  no  reasonable  man  and  .no  landlord  could 
elect  to  deem  the  tenancy  of  this  tenant  an  undesirable  tenancy." 

The  court  then  said : 

"If  that  is  your  object,  I  will  not  allow  any  proof  offered  for  that  purpose." 

To  which  ruling  the  tenant  excepted.  The  tenant  was  then  called, 
and  testified  that  he  had  been  in  possession  of  the  premises  about  18 
months,  was  still  in  possession,  and  that  he  had  paid  the  rent  promptly 
each  month  at  the  first  of  the  month.  He  was  then  asked  whether  any 
complaints  had  been  made  against  him,  directly  or  indirectly ;  wheth- 
er  the  landlord  of  the  premises,  its  agents  or  assigns,  at  any  time  made 
any  complaint  or  objection,  or  expressed  any  opinion  that  his  tenancy 
was  undesirable,  either  by  word  of  mouth  or  letter  or  otherwise ;  whetli- 
er  the  last  witness  (defendant's  official)  called  on  him  and  asked  an 
increased  rental  from  him;  whether  said  official  stated  to  the  tenant 
that,  unless  he  agreed  to  pay  an  increased  rental,  notwithstanding  that 
his  lease  did  not  expire  until  September,  1920,  he  would  bring  a  pro- 
ceeding to  dispossess  the  tenant.  All  of  these  questions,  being  ob- 
jected to  as  incompetent  and  immaterial,  were  excluded  by  the  court, 
with  an  exception  to  the  tenant.  The  tenant  then  renewed  the  motion 
to  dismiss  the  petition,  wKich  was  denied. 

We  are  of  the  opinion  that  it  was  reversible  error  to  exclude  the 
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testimcoiy  sought  to  be  brought  out  by  the  questions  asked  on  cross- 
examination  of  the  landlord's  witness  and  on  the  direct  examination 
of  the  tenant,  with  the  announced  purpose  of  showing  lack  of  good 
faith  on  the  part  of  the  landlord. 

The  learned  trial  court,  in  basing  its  decision  on  the  opinion  of  the 
Appellate  Term  in  Waitt  Construction  Co.  v.  Loraine,  supra,  appears 
to  have  misconstrued  said  opinion.  The  court  in  that  case  held  that 
the  landlord,  having  failed  to  allege  and  prove  that  it  in  good  faith 
deemed  the  tenant  undesirable,  had  failed  to  make  out  a  cause  for  the 
granting  of  the  petition,  but  did  not  hold  that  upon  sufficient  evidence 
the  question  of  good  faith  should  not  be  left  to  the  Jury,  or  that  proof 
of  lack  of  good  faith  on  the  part  of  the  landlord  was  inadmissible. 

An  analogous  case  was  presented  in  Oppenheimer  v.  Moore,  107 
App.  EHv.  301,  95  N.  Y.  Supp.  138,  where  it  was  provided  in  a  mort- 
gage that  a  mortgagee  might  take  possession  of  the  mortgagor's  prop- 
erty if  he  should  at  any  time  deem  said  property  unsafe.  The  court 
held  that  the  mortgagee  could  only  act  thereunder  when  his  determi- 
nation to  the  effect  that  he  deemed  the  property  unsafe  was  made  in 
good  faith.  See,  also,  Oswego  Falls  Pulp  &  Paper  Co,  v.  Stetcher 
Litho.  Co.,  146  App.  Div.  243,  130  N.  Y.  Supp.  897;  Beck  v.  Only 
Skirt  Co.,  176  App.  Div.  867,  869,  163  N.  Y.  Supp.  786;  Folliard  v. 
Wallace,  2  Johns.  395;  Miesell  v.  Globe  Ins.  Co.,  76  N.  Y.  115,  119; 
Duplex  Boiler  Co.  v.  Garden,  101  N.  Y.  387,  4  N.  E.  749,  54  Am. 
Rep.  709;  Doll  v.  Noble,  116  N.  Y.  230,  22  N.  E.  406,  5  L.  R.  A. 
554.  15  Am.  St.  Rep.  398;  Hummel  v.  Stern,  21  App.  Div.  544,  48 
N.  Y.  Supp  528,  affirmed  164  N.  Y.  603.  58  N.  E.  l(m. 

In  Simon  v.  Etgen,  213  N.  Y.  595,  107  N.  E.  1067,  the  court  say : 

**Every  contract  implies  good  faith  and  fair  dealing  between  the  parties." 

And  again : 

'*The  courts  always  avoid,  if  possible,  any  construction  of  a  contract  that  is 
unreasonable  or  inequitable,  and  especially  one  that  wUl  place  one  of  the 
parties  at  the  mercy  of  the  other." 

[1,  2]  In  ordering  a  reversal,  we  deem  it  our  duty  to  construe  leases 
of  the  character  of  the  lease  in  question,  in  order  that  the  respective 
rights  of  landlords  and  tenants  thereunder  may  be  clearly  defined. 

"In  the  construction  of  written  contracts  it  is  the  duty  of  the  court,  as 
sear  as  may  be,  to  place  itself  in  the  situation  of  the  parties,  and  from  a  con- 
sideration of  the  surroundjng  circumstances,  the  occasion  and  apparent  object 
of  the  parties,  to  determine  the  meaning  and  intent  of  the  language  employed. 
Indeed,  the  great  object,  and  practically  the  only  foundation,  of  rules  for  the 
construction  of  contracts,  is  to  arrive  at  the  intention  of  the  parties."  Gillet 
V.  Bank  of  America,  160  N.  Y.  549,  555,  55  N.  E.  292,  294. 

In  construing  a  lease : 

"It  is  a  well-established  canon  of  interpretation  that,  in  seeking  for  the  in- 
tent of  parties,  the  fact  that  a  construction  contended  for  would  make  the 
contract  unreasonable,  and  place  one  of  the  parties  at  the  mercy  of  the  others, 
may  be  properly  taken  into  consideration."  Schoellkopf  v.  Coatsworth,  16C 
N.  Y.  77,  84,  59  N.  B.  710,  712. 

[3]  We  think  the  rule  is  clearly  this  in  construing  the  effect  of 
leases  containing  an  undesirability  clause  similar  to  the  clause  ^on- 
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tained  in  the  lease  herein:  The  landlord,  in  making  out  his  prima 
facie  case,  must  allege  and  prove  that  he  deemed  the  tenant  undesir- 
able. The  tepant  is  entitled  to  introduce  competent  proof  taiding  to 
show  that  in  so  alleging,  and  in  bringing  the  proceeding,  the  landlord 
has  not  acted  in  good  faith,  and  upon  the  introduction  of  such  proof 
an  issue  of  fact  is  presented  for  the  jury,  which,  if  decided  in  favor 
of  the  tenant,  requires  a  final  order  for  the  tenant.  In  deter minii^ 
this  issue,  proof  as  to  whether  the  landlord  had  reasonable  ground  for 
deeming  the  tenant  undesirable  is  relevant  and  material. 

Final  order  reversed,  and  a  new  trial  ordered,  with  $30  costs  to 
appellant  to  abide  the  event.    All  concur. 


BURNS  BROS.  v.  ADAMS. 

(Supreme  Court,  AppeUate  Term,  First  Department.    April  1,  1020.) 

Judgment  ^=»2S0 — In  action  on  guabantt,  judgment  on  diffebent  theobt 

HELD  not  authorized. 

In  action  on  guaranty  to  pay  third  party's  indebtedness  on  the  theory  of 
pure  guaranty,  defended  on  ground  that  guaranty  was  not  In  wrlthig,  and 
therefore  void  under  statute  of  frauds,  judgment  cannot  be  rendered  for 
plaintiff  on  theory  that  defendant  had  acquired  an  interest  in  third  party's 
business,  was  personally  Interested  in  procuring  plaihtlfTs  forbearance  to 
sue,  and  that  his  promise  to  pay  third  party's  notes  was  therefore  an 
original  promise,  though  defendant  did  not  object  to  evidence  in  support 
of  such  theory ;  such  evidence  being  admissible  under  theory  on  which 
action  was  brought 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Bums  Bros,  against  Jesse  J.  Adams.  Judgment  for  plain- 
tiff, after  a  trial  by  the  court  without  a  jury,  and  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  March  term,  1920,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Frederick  Durgan,  of  New  York  City,  for  appellant. 
Louis  H.  Moos,  of  New  York  City  (Claude  L.  Gonnet,  of  New  York 
City,  of  counsel),  for  respondent. 

MULLAN,  J.  In  its  formal  written  complaint  the  plaintiff  alleged 
an  indebtedness  to  it  of  the  Hub  Real  Estate  Company,  a  subsequent 
guaranty  by  the  defendant  of  tl\p  payment  of  that  indebtedness,  made 
'4n  consideration  that  the  plaintiff  would  forbear  commencing  any. 
action  against  the  said  Hub  Real  Estate  Company,"  plaintiff's  for- 
bearance, etc. 

The  defendant  relied  upon  the  requirement  of  the  statute  of  frauds 
that  a  special  promise  to  answer  for  the  debt  of  another  shall  be  in 
writing.  No  suflBcient  writing  was  shown,  but  the  plaintiff  had  a 
recovery,  apparently  upon  findings  that  the  Hub  Realty  Company  had 
practically  been  dissolved,  that  defendant  had  acquired  an  interest  in 
the  business  and  was  winding  up  the  affairs  of  the  Hub  concern,  that 
he  was  thus  personally  interested  in  procuring  plaintiflE's  forbearance, 

^sroFor  other  cases  see  same  topic  A  KBY-NUHBER  in  all  Key-Numbered  Digests  &  Indezee 
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and  that  his  promise  to  pay  the  Hub  Company's  debts  was  an  oripnal 
promise,  and  thus  without  the  statute.  Ackley  v.  Parmenter,  98  N.  Y. 
425,  50  Am.  Rep.  693;  White  v.  Rintoul,  108  N.  Y.  223,  1?  N.  E.  318. 

We  express  no  opinion  upon  the  question  whether  the  proofs  were 
sufficient  to  hold  the  defendant  as  an  original  promisor.  Such  proofs, 
if  present,  were  not  secundum  allegata.  The  action  was  brought,  very 
plainly,  upon  the  theory  of  pure  guaranty,  and  as  the  evidence  point- 
ing to  the  defendant  as  an  original  promisor  was  relevant  to  the  issue 
as  made  by  the  pleadings,  the  defendant  could  not  properly  have  ob- 
jected to  it.  This,  therefore,  is  not  a  case  where  a  defendant  has 
acquiesced  in  the  trial  of  a  different  issue  from  that  upon  which  the 
parties  came  to  court.    There  must  be  a  new  trial. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


POLINSKT  v.  DROGOWITZ. 
(Supreme  Court,  Appellate  Term,  First  Department    April  1,  1020.) 

EXECTmON  e=s>^23 — ^6oDT  EXKOUTION  EBBONBOUS  in  OOKTIAOT  AOXXON. 

In  a  contract  action,  as  one  to  recover  moneys  paid  by  plaintiff  at  de- 
fendant's request*  issuance  of  a  body  execution  is  erroneous. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Bessie  Polinsky  against  Max  Drogowitz.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  March  term,  1920,  before  GUY,  BIJUR,  and  MULLAN,  JJ. 

Harold  L.  Kunstler,  of  New  York  City  ^George  Cohen,  of  New 
York  City,  of  counsel),  for  appellant. 

Jacob  3umstone,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  very  confusing  and  almost  unintelligible, 
testimony  does  not  show  a  request  by  defendant  to  lay  out  and 
expend  the  moneys  paid  by  plaintiff.  Being  a  contract  action,  of 
course,  the  issuance  of  a  body  "execution  was  erroneous. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event. 

BERMINGHAM,  PROSSEB  &  CO.  v.  SHEA  et  al. 
(Supreme  Gourt,  Appellate  Term,  First  Department.    April  1,  1920.) 

Ck>t7BTS  ^=»190(2) — OBDEB  OBANTIITO  COlOaSSION  TO  TAKE  TESTIMONY  NOT  AP- 
PEALABLE. 

No  appeal  lies  directly  from  order  of  Municipal  Court  granting  motion 
for  commission  to  take  deposition  of  witnesses. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

^s»For  other  cases  see  same  topic  ft  KBY-NUMBDR  in  aU  Key-Numbered  Digests  A  Indexes 
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Action  by  Bermingham,  Prosser  &  Co.  against  James  Shea  and 
another.  From  an  order  of  the  Municipal  Court,  granting  defend- 
ants' motion  for  a  commission  to  take  depositions  of  witnesses,  plain- 
tiffs appeal/  Appeal  dismissed. 

Argued  March  term,  1920,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

Weil  &  Pufvin,  of  New  York  City  (Arthur  Weil,  of  New  York  City, 
of  counsel),  for  appellants. 

Emanuel  Sdiwartz,  of  New  York  City,  for  respondents. 

PER  CURIAM.  This  is  an  appeal  from  an  order  granting  defend- 
ants' motion  for  a  commission  to  take  the  depositions  of  witnesses. 
No  appeal  lies  directly  from  an  order  of  this  character,  and  it  can  only 
be  reviewed  upon  an  appeal  from  a  judgment. 

Appeal  dismissed,  witfi  $10  costs.  ' 


ZEMBlEIi  ▼.  INTERBOROUGH  RAPID  TRANSIT  OO. 

(Supreme  Oourt,  Appellate  Term,  First  Department.    March  29, 1920.) 

Carriers  ^3»320(24) — ^Evidence  that  budino  gab  doob  closed  on  passen- 
ger's HAND  HELD  NOT  SO  UNNATURAL  AS  TO  AUTHORIZE  NONSUIT. 

Evidence  by  plaintiff  and  his  witnesses  that  his  hand  was  injured  when 
the  sliding  door  of  an  elevated  railway  car  slid  shut  without  human  in- 
tervention against  plaintiff's  hand,  when  the  train  was  stepped  with  a 
sudden  jerk,  held  not  opposed  to  natural  physical  laws,  so  that  nonsuit 
at  the  close  of  plaintiff*s  testimony  was  improper* 

Appeal  from  Citv  Court  of  New  York,  Trial  Term. 

Action  bv  Joseph  Zemmel  against  the  Interborough  Rapid  Transit 
Company.  From  a  judgment  dismissing  the  complaint  at  the  close 
of  plaintiff's  case,  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

See,  also,  172  N.  Y.  Supp.  162. 

Argued  March  teitn,  1920,  before  GUY,  BIJUR,  and  MUL- 
tAN,  JJ. 

Breitbart  &  Breitbart,  of  New  York  City  (George  F.  Hickey,  of 
New  York  City,  of  counsel),  for  appellant. 

James  L.  Quackenbush,  of  New  York  City  (B.  H.  Ames,  of  New 
York  City,  of  counsel),  for  respondent. 

MULLAN,  J.  The  plaintiff  was  a  passenger  on  the  defendant's 
Second  Avenue  Elevated  Railroad  line.  As  the  train  was  pulling  into 
the  Ninety-Ninth  street  station,  he  arose,  walked  to  the  rear  door  of  the 
car,  and  stood  within  a  foot  or  so  of  the  door,  which  was  then  shut. 
The  door  was  of  the  sliding  variety.  A  moment  later,  the  door  was 
opened  by  the  guard.  Immediately  thereafter,  the  train,  which  had 
been  traveling  "fast,"  was  brought  to  a*  sudden  stop,  causing  a  violent 
jarring  and  shaking  of  the  cars.  The  plaintiff,  to  save  himself  from 
falling,  took  hold,  with  his  left  hand,  of  the  jamb,  or  part  of  the 

0sf>FoT  other  cases  8«e  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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door  frame,  toward  which  a  guard  would  slide  the  door  when  in 
the  act  of  closing  it.  At  the  same  moment  the  door,  without  any 
human  intervention,  was  propelled  on  its  runner,  or  sliding  mechan- 
ism against  plaintiff's  left  hand,  and  his  fingers 'were  crushed  and 
bruised.  The  plaintiff's  story  was  substantially  corroborated  by  anoth- 
er passenger. 

The  defendant  formally  conceded  that  the  plaintiff  "had  his  fingers 
squeezed  in  the  door  ^s  he  was  about  to  leave  the  train."  At  the 
close  of  plaintiff's  case,  he  was  nonsuited,  apparently  upon  the  theory 
that  his  version  of  the  occurrence  was  opposed  to  some  principle  of 
physics  that  makes  it  impossible  for  a  jar  that  results  from  a  sudden 
stoppage,  and  causes  the  ends  of  cars  to  bump  against  one  another, 
to  cause  a  door,  sliding  at  right  angles  to  the  length  of  the  car  and  the 
necessarily  consequent  direction  of  the  train,  to  slide  shut  as  plaintiff 
says  this  door  did  slide.  As  the  defense  was  not  gone  into,  there 
was  no  testimony  showing  that  there  is  any  such  natural  law.  We 
ourselves  do  not  know  of  such  a  law.  Indeed,  we  are  of  the  opin- 
ion that  it  has  been  not  at  all  an  uncommon  thing  for  the  sliding 
doors  on  elevated  railway  cars  to  slide  on  their  ruimers  in  the  very 
way  that,  according  to  the  plaintiff,  this  door  did  slide. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    AH  concur. 


STEHIil  v.  TOWN  OF  OYSTER  BAT. 
(Supreme  Court,  Trial  Tenu,  Nassau  County.    March  29,  1020.) 

1.  JUDGIkTENT    ^=9042 — AB80LX7TB    ON    AFPIBUANCE    BT    COXTBT   OF    APPEALS    OF 

SAMK  EFFECT  AS  JUDQICENT  ON  NEW  TBIAL  OBDEBBD  BT  AFPEIXATB  DIVISION. 

Judgment  absolute  for  plaintiff,  on  affirmance  by  Court  of  Appeals  of 
Judgment  of  Appellate  Division,  reversing  judgment  for  defendant  and 
granting  a  new  trial,  can  bave  no  greater  effect  than  such  a  judgment  as 
could  have  been  rendered  against  defendant  on  a  new  trial. 

2.  JUDOlfENT   ^=S>956<2) — ^ReCOBD    vat    BE    EXAiaNED    ON    ISSUE    OF   JUDGMENT 

BEING  BBS  JUDICATA. 

Where  judgment  absolute  on  an  affirmance  without  opinion  is  relied  on 
as  res  judicata,  the  record  in  the  prior  action  may  be  examined  to  deter- 
mine what  was  there  involved. 
8.  Judgment  ^=»747(1) — In  ejectment  conclusive  on  title. 

Under  Code  Civ.  Proc.  §§  1524,  1526,  judgment  in  ejectment  is  conclu- 
sive on  all  points  and  questions  litigated  an^l  determined,  titles  put  in  is- 
sue and  Med,  as  well  as  right  of  possession,  and  bars  any  subsequent 
action  between  the  parties  or  their  privies  for  the  same  land. 
4.  Judgment  ^s»747(1) — In  ejectment  fob  pabt  of  beach  bes  judicata  as 
TO  bemaindeb,  the  title  to  *all  having  been  tbied. 

Though  ejectment  is  for  only  part  of  a  beach,  by  reason  of  plaintiff's 
lease  of  the  remainder  barring  its  right  to  immediate  possession  thereof, 
judgment  for  plaintiff  is  res  judicata  on  a  subsequent  action  for  the  re- 
mainder ;  the  issue  involving  the  title  to  the  whole  beach  being  directly 
tendered,  accepted,  and  tried  in  the  former  action. 

Action  by  Emil  J.  Stehli  against  the  Town  of  Oyster  Bay.    Judgment 
for  defendant. 

^sdFor  other  cases  see  same  topic  it  KBY-NUMBER  in  all  Kej-N umbered  Digests  it  Indexes 
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Davison  &  Underbill,  of  Brooklyn  (Alfred  T.  Davison,  of  New  York 
City,  of  counsel),  for  plaintiff. 

Uterhart  &  Graham,  of  New  York  City  (Henry  A.  Uterhart,  of  New 
York  City,  of  counsel),  for  defendant. 

VAN  SICLEN,  J.  The  above-entitled  action  is  one  to  determine  a 
claim  to  real  property  consisting  of  beach  land  at  Bayville,  Nassau 
county,  exclusive  of  a  certain  easterly  strip  or  parcel  thereof,  title  to 
which  was  involved  in  an  ejectment  action  of  Town  of  Oyster  Bay  v. 
Stehli,  169  App.  Div.  257,  154  N.  Y.  Supp.  849,  and  221  N.  Y.  513, 
116  N.  E.  1079.  Plaintiff  claims  that  he  is  owner  in  fee  of  said  prem- 
ises, exclusive  of  said  strip.  Defendant  denies  said  ownership,  and 
further  pleads,  as  a  defense,  a  prior  adjudication  in  said  action  of 
ejectment  of  Town  of  Oyster  Bay  v.  Stehli,  supra.  The  plaintiff  in 
the  present  action,  by  reply,  raises  issue  as  to  said  defense  of  prior 
adjudication,  and  contends  that  the  same  relates  only  and  is  confined 
to  said  strip  hereinbefore  mentioned  and  expressly  reserved  and  ex- 
cluded from  the  instant  action. 

Pursuant  to  an  order  of  this  court,  heretofore  made  herein,  the  is- 
sue of  res  ad  judicata  has  been  tried  before  this  court,  prior  to  the 
trial  of  other  issues.  The  defendant  asserts  that,  while  only  a  small 
part  of  the  beach  was  the  precise  locus  in  quo  in  the  former  ejectment 
action,  the  title  to  the  whole  beach,  including  the  locus  in  quo  in  the 
present  action,  was  necessarily  implied,  involved,  and  determined  in 
the  former  action  in  favor  of  the  town  of  Oyster  Bay. 

To  overcome  the  burden  of  establishing  the  defense  of  res  adjudi- 
cata,  the  defendant  upon  the  present  trial  put  in  evidence  the  complete 
judgment  roll  in  the  former  action,  which  it  asserts  is  not  only  fins^l 
and  conclusive  as  to  the  precise  locus  in  quo  therein,  but  herein,  in 
that  a  final  judgment  in  an  action  of  ejectment,  rendered  by  the  Court 
of  Appeals  upon  a  stipulation  for  judgment  absolute,  is  final  and  con- 
clusive, and  is  res  adjudicata  as  to  all  matters  which  might  have  been 
litigated  under  the  pleadings,  citing  Code  of  C.  P.  §  1526;  Roberts 
V.  Baumgarten,  126  N.  Y.  336,  27  N.  E.  470;  Lang  v.  Ropke,  1  Duer, 
701. 

An  examination  of  the  judgment  roll  in  the  former  action  discloses 
that,  upon  the  trial,  a  verdict  was  directed  for  the  there  defendant, 
Stehli;  from  the  judgment  entered  thereon,  the  plaintiff,  town  of 
Oyster  Bay,  appealed  to  the  Appellate  Division,  which  reversed  said 
judgment  and  granted  a  new  trial,  specifically  stating  that  question 
of  title  by  adverse  possession  was  not  before  the  court  for  considera- 
tion; from  the  Appellate  Division,  the  defendant,  Stehli,  appealed  to 
the  Court  of  Appeals,  stipulating,  as  was  necessary,  for  judgment  ab- 
solute, and  the  Court  of  Appeals  affirmed  the  Appellate  Division,  with- 
out opinion.  It  is  this  judgment  on  which  defendant  herein  relies, 
and  which,  on  the  trial  hereof,  introduced  in  evidence  as  a  complete 
defense  to  plaintiff's  alleged  cause  of  action  by  way  of  res  adjudicata. 

[1]  Primarily  the  question  presented  by  the  affirmance  in  the  Court 
of  Appeals  is  as  to  the  effect  thereof  upon  the  controversy  between 
the  parties.    Is  the  controversy  as  to  the  entire  beach  lands  at  an  end, 
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or  did  it  terminate  only  as  to  the  easterly  strip?  Certainly  the  judg- 
ment absolute  on  appeal  could  hai^e  no  greater  effect  than  such  judg- 
ment as  could  be  obtained  against  the  appellant  on  a  new  trial  (Maloney 
V.  Nelson,  16  MiSc  Rep.  474,  39  N.  Y.  Supp.  930),  and,  although  the 
Court  of  Appeals  affirmed  the  Appellate  Division  without  opinion, 
nevertheless  the  inference  is  that  the  opinion  below  was  adopted  (Hig- 
gins  V.  Crichton,  98  N.  Y.  626).  A  careful  reading  of  the  evidence 
introduced  upon  the  trial  of  the  former  action  discloses  that  both  par- 
ties litigated  generally,  perhaps  necessarily  so,  the  entire  controversy 
as  to  all  of  the  beach,  including  the  question  of  adverse  possession  by 
Stehli,  on  which  the  trial  court  rulal  against  him,  though  the  town 
of  Oyster  Bay  was  confined  in  particular  to  the  easterly  strip  thereof, 
by  reason  of  an  outstanding  lease  by  it  to  one  Kimber  of  the  re- 
mainder, to  which  it  had  no  immediate  right  of  possession. 

[2]  Obviously  both  parties  thoroughly  understood  their  respective 
positions  and  rights  (see  affidavit  of  Stehli  on  motion  for  change  of 
venue,  in  which  he  set  forth  in  his  affidavit  that  he  is  advised  by  coun- 
sel that  the  judgment  in  said  action  may  determine  the  title  to  all 
of  said  beach  land  [Town  of  Oyster  Bay  v.  StehU,  149  App.  Div.  957, 
133  N.  Y.  Supp.  1147]),  and  at  the  end  of  the  trial  the  defendant, 
Stehli,  was  successful  in  obtaining  a  direction  of  a  verdict  in  his  favor, 
not  manifestly  by  proof  of  title  in  him,  or  by  the  thin  and  inconsistent 
claim  of  adverse  possession  by  him,  but  on  the  ground  or  for  the  rea- 
son of  lack  of  proof  of  title  by  and  in  the  there  party  plaintiff,  town 
of  Oyster  Bay.  After  the  reversal  of  the  trial  court  by  the  Appellate 
Division  and  the  granting  of  a  new  trial,  Stehli  elected  to  appeal  from 
the  order  granting  the  new  trial,  in  the  manner  prescribed  (Code  of 
Civil  Procedure,  §  1318,  and  section  190,  subd.  2),  and  thereby  took  the 
risk  coincident  thereto  (Foster  v.  Bookwalter,  152  N.  Y.  169,  46  N. 
E.  299;  Reed  v.  McConnell,  133  N.  Y.  430,  31  N.  E.  22),  and  cannot 
now  resist  or  complain  of  the  result  or  effect  thereof,  and,  even  though 
there  has  been  an  affirmance  without  opinion  by  the  Court  of  Appeals, 
this  court  is  not  prohibited,  where  the  judgment  absolute  thereon  is 
relied  upon  as  a  bar  to  the  instant  action,  from  examining  the  rec- 
ord in  the  prior  action,  in  order  to  ascertain  what  was  involved  in 
the  prior  action,  and  thus  determine  whether  the  causes  of  action  are 
identical  (Rose  v.  Hawley,  133  N.  Y.  315,  31  N.  E.  236). 

[3]  It  will  serve  no  useful  purpose  to  comment  at  length  upon  the 
fictions  and  artificialities  of  the  common  law  relative  to  the  action  of 
ejectment,  which  rendered  the  judgment  conclusive,  for  such  would 
only  be  fruitless  repetition,  and  resolve  itself  into  an  endurance  mara- 
thon or  contest;  it  is  sufficient  for  the  need  at  hand  to  say  that  our 
statutes  have  freed  the  action  of  ejectment  therefrom,  and  applied  the 
same  rules  of  law  to  actions  for  the  recovery  of  land  as  it  does 
to  other  causes  of  action,  and  has  made  the  judgment  recovered  there- 
in conclusive  on  all  points  and  questions  litigated  and  determined — 
of  titles  put  in  issue  and  tried,  as  well  as  the  right  of  possession — and 
will  bar  any  subsequent  action  between  the  same  parties  or  their  privies 
for  the  same  land.  Dawley  v.  Brown,  79  N.  Y.  390 ;  Cagger  v.  Lan- 
sing, 64  N.  Y.  417;  Skelly  v.  Jones,  61  App.  Div.  173,  70  N.  Y.  Supp. 
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447;  23  Cyc.  1329;  Code  C.  P.  §§  1524,  1526;  Roberts  v.  Baumgarten, 
126  N.  Y.  336,  27  N.  E.  470.  Under  the  law  as  now  settled,  the  de- 
fendant herein  submits  that  the  conclusiveness  of  the  judgment  in  the 
prior  action  extends  to  and  includes  the  issues  in  the  present  action, 
for  the  reason  that  it  could  not  establish  its  right  to  the  immediate 
possession  of  the  strip  whidi  formed  the  actual  locus  in  quo  without 
provdng  its  title  to  the  entire  beach;  therefore  the  title  to  the  entire 
beach  is  res  ad  judicata  under  the  former  judgment. 

[4]  An  examination  of  the  authorities  seems  to  establish  the  rule 
that  the  application  of  the  principle  of  res  adjudicata,  which  is  a 
phase  of  estoppel  by  record,  depends  on  the  same  question  or  issue, 
not  upon  the  identical  subject-matter,  so  that,  where  the  former  ac- 
tion involved  only  part  of  the  property,  the  title  established  by  the 
judgment  therein  is  conclusive  in  a  subsequent  action  concerning  an- 
other part  or  remainder  of  the  property  coming  through  the  same  title. 
Thorn  v.  De  Breteuil,  179  N.  Y.  64,  71  N.  E.  470;  Doty  v.  Brown,  4 
N.  Y.  71,  53  Am.  Dec.  350;  Castle  v.  Noyes,  14  N.  Y.  329;  Hudson 
v.  Smith,  39.  N.  Y.  Super.  Ct.  461;  Aurora  City  v.  West,  74  U.  S. 
96,  19  L.  Ed.  42;  Beloit  v.  Morgan.  74  U.  S.  (7  Wall.)  621,  622,  19 
L.  Ed.  205;   Shearer  v.  Field,  6  Misc.  Rep.  189,  27  N.  Y.  Supp.  29. 

A  reading  of  the  record  in  the  former  action  shows  clearly  that^ 
upon  the  trial,  both  parties  introduced  in  evidence  proof,  by  document 
or  otherwise,  comprehensive  and  complete,  in  support  of  their  re- 
spective claims  of  the  entire  beach,  and  not  confined  or  restricted  to 
the  reserved  strip,  the  there  locus  in  quo.  The  same  applies,  also,  to 
the  claim  of  adverse  possession  by  Stehli,  which  was  met  by  testimony 
offered  in  behalf  of  the  town  of  Oyster  Bay,  and  as  to  which  the  trial 
justice  ruled  failure  to  establish  any  title  by  adverse  title  in  said 
Stehli,  and,  under  the  authorities,  there  seems  to  be  no  likelihood  of 
his  being  any  more  successful  upon  a  renewal  or  revival  of  the  con- 
troversy upon  that  point.  Weeks  v.  Dominy,  161  App.  Div.  414,  146 
N.  Y.  Supp.  624,  affirmed,  no  opinion,  221  N.  Y.  512,  116  N.  E.  1082. 

Upon  this  trial,  counsel  for  plaintiff  argued  at  length  and,  in  his 
brief  submitted,  strenuously  contends  that  the  judgment  entered  in 
the  former  action  pursuant  to  stipulation  for  judgment  absolute  did 
not,  under  sections  1524  or  1526,  or  both,  of  tiie  Code  of  Civil  Pro- 
cedure, establish  title,  but  simply  made  the  said  judgment  effective 
as  to  possession  of  the  strip  of  land,  the  precise  locus  in  quo  in  said 
former  action,  because  it  was  not  a  judgment,  entered  after  a  "trial 
of  an  issue  of  fact,"  and,  having  established  no  title,  is  not  res  ad- 
judicata as  to  a  different  piece  of  property,  the  locus  in  quo  in  the 
present  action.  This  argument  and  contention,  however,  are  not  sup- 
ported by  the  authorities,  which  hold  such  judgment  conclusive  on  the 
question  of  title,  even  though  such  judgment  be  considered  a  judg- 
ment by  defauh.  Tax  Lien  Co.  v.  Schultze,  213  N.  Y.  12,  106  N.  E. 
751,  Lr.  R.  A.  1915D,  1115,  Ann.  Cas.  1916C,  636;  Brown  v.  Epstein, 
166  App.  Div.  611,  151  N.  Y.  Supp.  527. 

Finally,  it  appears  that,  on  the  trial  of  the  prior  action,  the  issue  in- 
volving the  title  of  the  whole  beach  was  directly  tendered,  accepted, 
and  tried,  without  reservation  or  objection,  and,  consequently,  was  con- 
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eluded  by  the  judgment  therein.  Roarty  v.  McDermott,  146  N.  Y. 
296,  41  N..E.  30;  Shearer  v.  Field,  supra;  23  Cyc.  1302. 

From  the  foregoing,  this  court  must  find  that  the  defendant  herein 
has  met  the  burden  of  showing  clearly  that  the  circumstances  are  such 
that  plaintiff  herein  might  have  recovered  in' the  first  action  the  same 
relief,  or  for  the  same  cause  alleged,  in  the  second — ^the  instant — ac- 
tion, and  that  the  question  now  before  this  court  was  litigated  and 
determined  in  the  former  action  in  favor  of  the  defendant  herein. 

Judgment  for  defendant  directed  upon  the  issue  of  res  adjudicata. 


(191  App.  Div.  258) 

PEOPLE  V.  CARLIN  (two  cases). 

(Supreme  0)urt,  Appellate  Diylslon,  Third  Department.    March  11,  1920.) 

1.  Execution  ^=»73^-Summabt  fbocess  to  enfobce  judghemt  should  be 

commenced  promptly. 

Under  Code  Civ.  Proc.  |g  1375,  1377,  judgment  creditor,  who  wishes  to 
enforce  judgment  by  summary  process  of  the  court,  should  do  so  promptly, 
and  his  faUure  to  so  do  within  five  years  casts  a  certain  doubt  upon  the 
Judgment,  or  at  leost  upon  the  right  to  its  summary  enforcement,  and 
he  will  be  denied  execution  unless,  upon  facts  found,  the  court  is  satis- 
fied that  the  judgment  has 'not  been  paid  and  that  no  other  reason  ex- 
ists that  it  should  not  be  summarily  enforced. 

2.  Woods  and  fobests  ^=^8 — ^Defendant  in  ejectment  does  not  becoqnizk 

state's  title  to  fobest  presebve  bt  giving  bond  afteb  judgment; 
"lease." 

Where  judgment  was  rendered  for  the  state  in  ejectment  action  against 
defendant,  In  possession  of  land  within  the  forest  preserve,  the  defend- 
ant's execution  of  bond  to  state  to  pay  specified  amount  upon  failure  to 
leave  within  specified  time,  in  consideration  of  state's  agreement  not  to 
summarily  dispossess  him,  was  not  a  recognition  of  the  title  in  the  state, 
precluding  defendant  from  opposing  the  state's  motion  for  leave  to  issue 
execution  more  than  five  years  after  rendition  of  judgment ;  su<di  agree- 
ment not  being  a  "lease,"  In  view  of  Const,  art.  7,  f  7,  prohibiting  lease  of 
land  within  the  forest  preserve. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Lease.] 

3.  Contracts    ^=>138(1) — Illegal  agreement  unenforceable. 

The  law  will  leave  the  parties  just  where  they  were  when  they  made 
the  illegal  agreement. 

4.  Woods  and  fobbsts  ^s»8 — State  held  not  entitled     to  execution  in 

ejectment  mobe  titan  five  ybabs  after  judgment. 

Where  state,  having  obtained  judgment  in  ejectment  against  defendant, 
in  possession  of  land  in  forest  preserve,  failed  to  cause  execution  to  issue 
for  more  than  five  years,  and  by  Its  delay  invited  certain  acts  of  defend- 
ant showing  that  state  had  no  right  to  the  property,  and  by  reason  of 
which  defendant  asserts  a  substantial  right  in  the  property  acquired  since 
the  judgment,  the  state  was  not  entitled  to  have  execution  issue  on  mo- 
tion therefor;  defendant  being  entitled  to  a  trial  of  its  right  to  posses- 
sion under  facts  arising  since  judgments  . 

5.  Execution    €=s>73  —  Faib  question  of  defense  pbecludes  execution 

IfOBE  than  five  TEABS  AFTEB  JUDGMENT. 

On  motion  for  leave  to  issue  execution  more  than  five  years  after  ren- 
dition of  judgment,  defendant  is  not  called  upon  to  establish  a  defense, 
but  merely  to  raise  a  fair  question  as  to  whether  he  has  one. 

Cochrane,  J.,  dissenting. 

^ss>Fot  other  cas«8  see  same  topic  ft  KEY-NUMBBR  in  aU  Key-Numbered  Digests  ft  Indexes 
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Appeals  from  Special  Terms,  Saratoga  and  Schenectady  Counties. 

Action  by  the  People  of  the  State  of  New  York  against  George  H. 
Carlin.  Judgment  for  the  People.  From  an  order  denying  his  mo- 
tion for  a  reargument  of  the  motion  for  leave  to  issue  execution,  and 
from  an  order  giving  plaintiff  leave  to  issue  execution  upon  the  judg- 
ment, defendant  appeals.    Both  orders  reversed. 

Ai^ed  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Snyder,  Cristman  &  Earl,  of  Herkimer  (Charles  E.  Snyder  and  Da- 
vid E.  Snyder,  both  of  Herkimer,  of  counsel),  for  appellant. 

Charles  D.  Newton,  Atty.  Gen.  (William  T.  Moore,  Deputy  Atty. 
Gen.,  of  counsel),  for  the  People. 

JOHN  M.  KELLOGG,  P.  J.  The  plaintiff  has  felt  it  necessary,  or 
at  least  advisable,  to  ask  leave  to  issue  execution.  The  motion  should 
be  seriously  considered,  and,  if  plaintiff  is  not  entitled  to  the  order 
of  the  court  for  any  reason,  the  order  appealed  from  should  be  re- 
versed, and  the  parties  relegated  to  their  legal  rights.  The  granting 
of  the  order,  upon  the  facts  shown,  even  if  unnecessary,  may  prej- 
udice the  defendant.  Each  suitor  is  entitled  to  a  fair  field,  unincum- 
bered by  unnecessary  court  orders. 

[1]  The  policy  of  the  law,  as  indicated  by  sections  1375  and  1377 
of  the  Code  of  Civil  Procedure,  is  that  a  party  who  has  a  judgment 
and  wishes  to  enforce  it  by  the  summary  process  of  the  court,  should 
do  so  promptly,  and  if  he  sleeps  upon  his  rights  for  five  years,  time, 
and  its  changes,  cast  a  certain  doubt  upon  the  judgment,  or  at  least 
upon  the  right  to  its  summary  enforcement,  and  that  he  shall  not 
have  the  execution  of  the  cOurt  unless,  upon  facts  found,  the  court  is 
satisfied  that  the  judgment  has  not  been  paid,  and  that  no  other 
reason  exists  why  it  should  not  be  summarily  enforced. 

Judgment  was  recovered  June  15,  1904,  for  ejectment  from  prem- 
ises in  the  forest  preserve.  From  decisions  of  the  courts,  since  the 
recovery  of  the  judgment,  it  is  quite  probable,  perhaps  judicially  de- 
termined, that  the  deed  under  which  the  plaintiff  claims  title  is  void, 
or  if  not  void,  a  fair  inference  might  arise  that  the  premises  occupied 
by  the  defendant  are  embraced  within  the  reservations  mentioned  in 
the  deed.  People  v.  Inman,  197  N.  Y.  200,  90  N.  E.  438;  People  v. 
llasbrouck,  131  App.  Div.  918,  115  N.  Y.  Supp.  1137;  People  v.  La- 
dew,  189  N.  Y.  355.  82  N.  E.  431.  At  least  the  plaintiff,  in  its  dealings 
with  the  defendant,  has  difficulty  in  claiming  that  the  defendant  is 
doing  it  any  moral  wrong.  The  plaintiff's  position  approaches  one 
where,  by  the  technicalities  of  the  law,  a  judgment  deprives  the  de-  ' 

fendant  of  rights  which  otherwise  he  was  at  liberty  to  enjoy.     If  I 

the  question  were  now  an  open  one,  undoubtedly  the  defendant  could  | 

freely  litigate  its  right  to  the  property,  assail  the  plaintiff's  deed  and  j 

quite  probably  retain  the  whole  or  an  interest  in  the  property  which  i 

he  has  used  for  years,  with  his  valuable  improvements  thereon.  [ 

But  the  judgment  must  stand  as  settling  the  strict  legal  rights  of 
the  parties  at  the  time  it  was  rendered.    The  fact  that  it  probably  is 
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based  upon  an  erroneous  view  of  the  law  and  the  facts  is  only  im- 
portant as  bearing  upon  the  question  of  how  far  the  defendant  is  a 
wrongdoer  and  how  far  he  is  entitled  to  the  consideration  of  the 
court  upon  facts  shown  since  the  judgment  was  recovered.  The  state, 
in  dealing  in  a  business  way  with  its  citizens,  should  act  with  the 
utmost  good  faith,  and  the  citizen  may  expect  at  least  as  good  treat- 
ment from  the  state  as  he  would  expect  from  any  person  or  other 
litigant.  Evidently  the  state  authorities  felt,  when  judgment  was 
recovered,  that  for  some  reason  the  defendant  should  not  be  deprived 
of  his  home  and  the  valuable  improvements  he  had  put  upon  the 
property.  An  execution  was  duly  issued  upon  the  judgment  within 
the  five  years,  but  in  substance,  after  the  costs  were  paid,  the  execu- 
tion was  withdrawn. 

[2,3]  The  defendant  gave  to  the  state  a  bond,  to  the  effect  that 
unless  he  removed  from  the  premises  on  or  before  May  1,  1906,  a 
few  days  thereafter,  he  and  his  surety  would  pay  to  the  state  the 
sum  of  $2,000.  This  was  not  a  recognition  of  the  title  in  the  state; 
it  was  bowing  to  the  authority  of  the  state,  and  saying  that,  if  they 
would  not  summarily  throw  him  off  the  property  for  a  few  days,  her 
would  either  leave  or  pay  the  amount  stated.  It  did  not  make  him  a 
tenant ;  it  was  not  understood  as  acknowledging  the  title  in  the  state ; 
it  was  evidently  given  by  him  in  the  belief  that  the  state  did  not  have 
title,  but  that  to  prevent  the  enforcement  of  a  judgment  by  execution, 
he  would  either  voluntarily  quit  or  pay  a  certain  sum  of  money.  This 
agreement  cannot  be  tortured  into  a  lease]  for  under  the  Constitu- 
tion (article  7,  ^7)  the  state  could  not  lease  its  land  within  the  forest 
preserve.  The  law  will  leave  the  parties  just  where  they  were  when 
they  made  the  illegal  agreement.  The  defendant  has  not  so  recognized 
the  title  in  the  state  that  he  is  precluded  from  setting  up  any  defense* 
which  he  may  have  acquired  since  the  original  judgment. 

[4,  5]  As  stated,  the  motion  for  execution  should  be  treated  serious- 
ly, unless  the  plaintiff  withdraws  it.  Plaintiff  is  seeking  som^  advan- 
tage from  the  order  appealed  from.  By  plaintiff's  inaction  for 
many  years  a  doubt  has  been  thrown  upon  the  judgment,  and  the 
plaintiff's  delays  have  invited  certain  acts  of  the  defendaint — ^as  he 
claims,  acts  which  show  that  the  plaintiff  has  no  right  to  the  property. 
That  question  should  not  summarily  be  disposed  of  on  motion;  but 
the  defendant,  asserting  a  substantial  right  in  the  property  acquired 
since  the  judgment,  should  have  a  trial.  The  plaintiff's  conduct 
has  invited  such  a  course,  and  the  evidence  of  the  defendant  shows 
that  he  should  not  be  thrown  off  the  property  now  by  execution  with- 
out a  trial.  He  is  not  called  upon  here  to  establish  a  defense,  but 
to  raise  a  fair  question  as  to  whether  he  has  one.  If  execution  is 
denied,  action  may  be  brought  against  the  defendant,  using  the  judg- 
ment, so  far  as  may  be,  as  proof  of  title,  but  leaving  the  facts  aris- 
ing since  its  recovery  for  the  consideration  of  the  court  and  jury. 

I  therefore  favor  a  reversal  of  each  order,  with  $10  costs. 

All  concur  except  COCHRANE,  J.,  who  dissents. 
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ROSENBERG  v.  BLOCK  et  aL 

(Supreme  Court,.  Appellate  Term,  FLrst  Department    April  1,  ld20.) 

CouBTs  ^=»189(7) — Municipal  Cottbt  clerk's  refusal  to  accept  an s wee 

WITHIN  BTIPULAIZD  TIME  TTNWABBANTED. 

Where  defendants  in  Municipal  Court  attempted  to  file  answer  within 
time  made  due  by  stipulation,  clerk's  refusal  to  accept  it  was  unwar- 
ranted, and  court  had  no  power  to  impose  terms,  as  on  opening  of  a  de- 
fault. 

Appeal  from  Municipal  Court,  Boromgh  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Albert  L.  Rosenberg  against  Meyer  Block  and  another. 
From  "a  judgment  for  plaintiff  on  default  in  filing  answer,  defend- 
ants appeal.    Reversed,  and  answer  ordered  filed  nunc  pro  tunc. 

See,  also,  180  N.  Y.  Supp.  415. 

Argued  March  term,  1920,  before  GUY,  BITUR,  and  MULr 
LAN,  JJ. 

Charles  J.  Steinberg,  of  New  York  City,  for  appellants. 
Robert  H.  Charlton,  of  Brooklyn,  for  respondent. 

PER  CURIAM.  The  defendants  attempted  to  file  their  answer 
within  time  made  due  by  the  stipulation.  The  clerk's  refusal  to 
accept  it  was  unwarranted.  People  ex  rel.  Trost  v.  Bird,  184  App. 
EKv.  779,  172  Supp.  412,  and  cases  there  cited.  The  court,  there- 
fore, was  without  power  to  impose  terms  as  upon  the  opening  of  a 
default.    There  was  no  default. 

Judgment  and  order  reversed,  with  $10  costs,  and  answer  ordered 
filed  as  of  June  24,  1919. 


HABEEB  V.  DAAS. 

(Supreme  Court,  Trial  Term,   Kings  County.    April  10,  1920.) 

1.  Action  ^=s>1 — Novelty  no  obound  fob  denial  of  belssf. 

The  novelty  of  an  action  is  no  reason  for  denying  plaintiff  relief. 

2.  Fbaud  ^=s>25 — Ob  DECErr,  accompanied  with  dakage,  actionable. 

Generally,  fraud  or  deceit,  accompanied  with  damage,  gives  rise  to  a 
good  cause  of  action. 

3.  Fbaud  ^=»4 — Repbesentation  inducing  bailment  op  stolen  goods,  be- 

8ULTINQ  IN  bailee's  PBOSECUTION,   HELD  ACTIONABLE. 

A  thief,  who  induces  one  to  become  a  bailee  of  the  goods  by  means  ot 
false  representations  as  to  ownership,  is  liable  to  him  for  damages  for 
his  arrest  and  prosecution  on  a  charge  of  receiving  stolen  goods,  though 
the  thief  did  not  loiow,  in  making  such  representations,  that  arrest  would 
follow. 

4.  Fbaud  ^3>4 — Intent  to  defbaud  particulab  pebson,  ob  to  cause  exact 

INJUBT,  not  ESSBNTIAL. 

A  person  may  be  liable  for  damages  for  fraud  or  deceit,  although  he  does 
no]t  intend  to  defraud  any  particular  person,  and  may  not  realize  the  exact 
consequences  that  will  follow  from  his  act 

^s^For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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5.  New  triai.  <t=s»2&— GfiorNDs  must  bb  raised  at  xBiAib 

Defendant  cannot,  on  motion  for  new  trial,  urge  grounds  which,  If  raised 
during  trial,  might  have  been  obviated  by  proof  or  amendment. 
6i  Fraud  ^ss>4 — ^Natural  consequences  of  acts  intended. 

One  must  be  deemed  to  have  Intended  the  natural  and  necessary  con- 
sequences of  his  acts,  and  where  such  acts  were  voluntary,  and  neces- 
sarily operated  to  defraud  others,  he  must  be  deemed  to  have  intended  to 
defraud. 
7.  Fraud  ^s»42 — Intent  iiat  be  inferred  from  facts  alleged. 

It  Is  not  always  necessary  to  allege  the  legal  conclusion  of  intent  to 
defraud,  since  such  Intent  may  be  inferred  from  other  allegations, 

I 

Action  by  Salem  Habeeb  against  Joseph  Daas.  Verdict  for  plain- 
tif3f,  and  defendant  moves  for  new  trial.    Motion  denied. 

Ernest  P,  Seclman,  of  New  York  City,  for  plaintiff. 
Samuel  J.  Siegel,  of  New  York  City,  for  defendant 

CROPSEY,  J.  [1]  This  is  a  novel  action.  But  that  of  itself  is 
no  reason  for  turning  the  plaintiff  out  of  court  and  denying  him 
relief.  Kujek  v.  Goldman,  150  N.  Y.  176,  44  N.  E.  773,  34  L.  R.  A. 
156,  55  Am.  St.  Rep.  670.  The  plaintiff  seeks  and  has  recovered  a 
verdict  giving  him  damages  caused  by  his  arrest  and  prosecution  up- 
on a  criminal  charge.  He  contends  that  the  defendant  is  responsible 
in  law  for  these  d^ages. 

The  facts,  as  the  jury  must  have  found  them  to  be,  are  as  fol- 
lows :  The  plaintiff  and  defendant  had  been  friends  for  years,  when 
the  defendant  sent  certain  goods  to  the  plaintiff's  place  of  business, 
which  the  defendant  asked  the  plaintiff  to  keep  for  him;  the  de- 
fendant told  the  plaintiff  they  were  his  goods,  though  in  fact  they 
were  not,  for  he  and  others  had  stolen  them;  the  plaintiff  did  not- 
know  they  were  stolen,  and  kept  the  goods  some  days,  when  the  de- 
fendant removed  them;  later  the  plaintiff  was  arrested,  charged 
with  the  theft  of  the  goods  and  with  the  crime  of  having  criminally 
received  them;  the  defendant  concealed  from  the  plaintiff  the  fact 
that  the  goods  were  stolen;  the  plaintiff's  arrest  and  prosecution 
were  brougm  about  solely  by  reason  of  his  possession  of  the  goods, 
as  stated. 

[2]  The  question  is  whether,  upon  these  facts,  the  plaintiff  was 
entitled  to  a  verdict.  It  is  a  general  rule,  long  recognized^  in  law, 
that  fraud  or  deceit,  accompanied  with  damage,  gives  rise  to  a  good 
cause  of  action.  This  has  been  the  yule  from  very  early  times,  and 
has  been  applied  to  many  different  situations.  20  Cyc.  14;  Pasley  v. 
Freeman,  3  Term  Rep.  51;  Burrows  v.  Rhodes  [1899]  1  Q.  B.  816; 
Upton  V.  Vail,  6  Johns.  181,  5  Am.  Dec.  210;  Addington  v.  Allen, 
11  Wend.  374,  402,  403,  406,  409;  Barney  v.  Dewey,  13  Johns.  224, 
7  Am.  Dec.  372;  Bean  v.  Wells,  28  Barb.  466;  Hubbard  v.  Briggs, 
31  N.  Y.  518;  Kuelling  v.  Lean  Manufacturing  Co.,  183  N.  Y.  78, 
84,  75  N.  E.  1098,  2  L.  R.  A.  (N.  S.)  303,  111  Am.  St.  Rep.  691,  5 
Ann.  Cas.  124;  Laska  v.  Harris,  215  N.  Y.  554,  557,  109  N.  E.  599; 

^=»FoT  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Dlgetfts  A  Indexes 
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Chester  v.  Dickerson,  52  Barb.  349,  358;  Kujek  v.  Goldman,  150 
N.  Y.  176,  44  N.  E.  773,  34  L.  R.  A.  156,  55  Am!  St.  Rep.  670. 

[3]  In  the  Chester  Case,  above  cited,  the  liability  was  held  to  arise 
from  the  placing  of  oil  on  land  for  the  purpose  of  making  a  prospec- 
tive purchaser  believe  that  oil  wells  were  there  located;  and  in  the 
Kujek  Case  the  liability  was  held  to  arise  from  the  false  representa- 
tion that  a  woman  was  virtuous,  which  resulted  in  the  plaintiflF  marry- 
ing her,  when  the  defendant  knew  that  she  was  not ;  she  being  then 
pregnant  by  him.  So  in  the  present  case  the  representation  by  the 
defendant  to  the  plaintiff  that  he  owned  the  property,  when  he  knew 
he  did  not,  and  when  in  fact  he  had  stolen  it,  made  for  the  purpose  of 
inducing  the  plaintiff  to  become  a  gratuitous  bailee  of  it,  resulting,  as 
it  did,  in  the  plaintiff's  damage,  entitled  him  to  the  jury's  verdict. 

The  defendant  upon  this  motion  does  not  dispute  the  correctness 
of  the  general  proposition  of  law,  above  stated.  He  makes  three 
contentions,  namely,  that  there  is  no  allegation  that  the  false  repre- 
sentation was  made  to  deceive  the  plaintiff ;  that  it  was  not  the  direct 
and  proximate  cause  of  the  injury  sustained,  and  that  there  is  no 
proof  that  the  plaintiff  relied  upon  it.  The  plaintiff  testified  that  the 
defendant  told  him  the  goods  were  his,  and  that  he  never  knew  the 
contrary  until  after  the  trouble,  when  for  the  first  time  he  learned 
that  they  had  been  stolen.  The  jury  has  found  that  the  damage  to 
the  plaintiff  was  the  direct  result  of  the  false  representation,  which 
induced  the  plaintiff  to  take  and  keep  the  goods;  and  there  is  ample 
justification  for  this  conclusion. 

[4]  Of  course,  it  is  not  contended  that  the  defendant  had  in  mind 
that  such  a  result  would  follow.  But  that  is  not  necessary.  He  did 
misrepresent  the  fact  of  ownership  to  the  plaintiff,  and  so  ^ot  the 
plaintiff  to  take  possession  of  the  goods,  upon  which  fact  alone  a 
prima  facie  case  of  larceny  or  receiving  was  made  out.  The  plain- 
tiff's arrest  and  prosecution  for  having  had  possession  of  these  goods 
followed  naturally  therefrom.  A  person  may  be  liable  for  damages 
for  fraud  or  deceit  although  he  does  not  intend  to  defraud  any 
particular  person,  and  may  not  realize  the  exact  consequences  that  will 
flow  from  his  act.  Williams  v.  Wood,  14  Wend.  126,  130,  131 ;  Morse 
v.  Switz,  19  How.  Pr.  275,  286;  Chester  v.  Dickerson,  52  Barb.  349; 
Rickey  V.  Morrell,  102  N.  Y.  454,  463,  7  N.  E.  321,  55  Am.  Rep.  824. 

The  points  now  urged  by  the  defendant  were  not  raised  upon 
the  trial,  except  the  point  that  the  false  representations  were  not 
the  direct  cause  of  plaintiff's  injury.  At  the  commencement  of 
the  trial,  while  there  was  a  motion  to  dismiss,  made  in  geijeral  terms, 
defendant's  counsel  stated  that  the  particular  point  he  was  making 
was  the  one  mentioned ;  and  in  support  of  that  point  he  apparently 
relied  upon  the  belief  that  possession  of  stolen  goods  was  not  suffi- 
cient to  warrant  the  police  in  arresting  the  person  in  whose  posses- 
sion they  were.  This  was  the  only  point  made  at  the  beginning  of 
the  case. 

[5]  At  the  close  of  the  plaintiff's  case  the  defendant's  counsel 
again  made  a  motion  to  dismiss  in  general  terms,  and  when  asked 
for  the  grounds  of  his  motion  said  that  the  proof  failed  to  show  that 
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the  defendant  had  represented  the  goods  to  be  his,  that  no  false  rep- 
resentation had  been  proved,  and  that  there  was  no  proof  that  the 
goods  were  stolen,  or  that  the  defendant  knew  they  were  stolen, 
when  he  asked  the  plaintiff  to  store  them  for  him,  and  that  the  dam- 
ages were  not  directly  due  to  the  representation.  These  were  the  only 
grounds  the  defendant  urged.  He  cannot  now  be  permitted  to  ad- 
vjtnce  other  grounds,  which,  had  they  been  raised  upon  the  trial, 
might  have  been  obviated  by  proof  or  amendment. 

But  I  believe  the  complaint  as  it  is  does  state  a  good  cause  of  ac- 
tion. It  alleges  that  the  defendant  asked  the  plaintiff  to  keep  the 
goods  for  him  as  a  bailee  without  hire,  and  that  he  represented  to  the 
plaintiff  that  the  goods*  were  his,  and  that  plaintiff,  relying  upon  that 
representaticHi,  took  possession  of  the  goods,  and  that  said  represen- 
tations made  by  the  defendant  were  false  and  untrue,  and  were  known 
to  him  to  be  false  and  untrue,  when  he  made  them  to  the  plaintiff, 
and  in  fact  the  goods  had  been  stolen,  and  the  defendant  was  a  party 
to  their  theft  and  wrongful  disposal,  and  that  in  the  furtherance 
of  the  plan  to  dispcJse  of  them  the  defendant  made  the  false  repre- 
sentations alleged,  and  that  as  a  result  plaintiff  was  arrested  and  dam- 
aged. This  diarges  the  defendant  with  having  misrepresented  the 
question  of  ownership  for  the  purpose-  of  enabling  him  to  dispose  of 
goods  which  he  knew  were  stolen ;  that  he  made  the  misrepresentation 
deliberately  apd  for  the  purpose  of  inducing  the  plaintiff  to  receive 
the  goods. 

[8,  7]  The  defendant  must  be  deemed  to  have  intended  the  natural 
and  necessary  consequences  of  his  acts,  and  as  those  acts  were  volun- 
tary and  necessarily  operated  to  defraud  others,  he  must  be  deemed 
to  have  intended  to  defraud.  Coursey  v.  Morton,  132  N.  Y.  556, 
560,  30  N.  E.  231.  The  intent  to  deceive  must  always  be  present, 
where  knowinglv  false  representations  are  made  to  induce  another 
to  act  and  rely  thereon,  and  injury  results  from  so  doing.  It  is  not 
always  necessary  to  allege  the  legal  conclusion  of  intent  to  defraud. 
That  may  be  inferred  from  the  other  allegations.  20  Cyc.  35 ;  Ochs 
v.  Woods,  221  N.  Y.  335,  338,  117  N.  E.  305.  Of  course,  if  the  in- 
tention was  to  defraud  a  person  out  of  specific  property,  that  might 
have  to  be  alleged.    Here  that  was  not  the  charge. 

The  motion  for  a  new  trial  is  denied. 


(110  Misc.  Rep.  141) 

HUGHES  v,  HISCOX  et  aL 

(Supreme  Court,  Special  Term,  Queens  Ck>unt7.     Januai7t  1920.) 

1.  Executors  and  administbatobs  ^=»93(2) — ^Dibection  that  EXECurosa  em- 
plot  CERTAIN  FEB80N  IN  CONDUCT  OF  BUSINESS  IS  NOT  BINDING. 

A  direction  in  a  wiU  that  testator's  son-in-law  be  retained  and  ein« 
ployed  at  a  salary  of  $2,0(X)  per  year  in  the  condnct  of  a  business  left  by 
testator  and  directed  to  be  continued  by  his  sons,  as  executors,  is  not 
binding  upon  the  executors,  as  his  employment  by  them  might  involve 
them  in  a  personal  liability  for  his  acts. 

^s»For  other  cases  see  same  topic  A  KET-*NUMBBR  in  aU  Key-Numbered  Digests  ik  Indesces 
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2.  Wills  €=s»102 — ^Dibection  that  exsgutobs  employ  named  pkbson  at  ceb-  , 

tain  8alaby  to  conduct  business  is  not  a  qift. 

A  direction  In  a  will  that  testator's  son-in-law  be  retained  and  em- 
ployed at  a  salary  of  $2,000  per  year  in  the  conduct  of  a  business,  left  by 
testator  with  direction  that  it  be  carried  on  by  his  sons  as  executors, 
cannot  be  construed  as  a  gift  to  the  person  directed  to  be  employed. 

3.  Wills  ^=s>69--Absolute  and  unconditional  will  cannot  be  tebmed  a 
•  contbact. 

A  will,  absolute  and  unconditional,  cannot  be  termed  a  contract. 

Action  by  Charles  R.  Hughes  against  Everett  S.  Hiscox  and  others, 
individually,  etc.  Defendants'  motion  for  judgment  on*  the  pleadings, 
after  demurrer  to  the  complaint,  sustained. 

See,  also,  105  Misc.  Rep.  521,  174  N.  Y.  Supp.  564. 

•  William  H.  Siebrecht,  Jr.,  of  Long  Island  City,  for  plaintiff. 
Robert  S.  Pelletreau,  of  Patchogue,  for  defendants. 

VAN  SICLEN,  J.  The  defendants  move  for  judgment  on  the 
pleadings  after  demurring  to  the  complaint.  It  appears  that  the  will 
of  David  Hiscox,  who  died  in  1906,  provided  as  follows : 

"I  will  and  direct  that  my  son-in-law,  Charles  R.  Hughes,  be  retained  and 
employed  In  the  conduct  of  said  business  of  the  Hiscox  Chemical  Works  at  a 
salary  of  $2,000  per  year." 

The  will  further  provided  that  said  business  be  continued  by  his 
two  sons,  whom  he  nominated  as  his  executors.  The  said  sons  did  con- 
tinue said  business,  but  have  at  all  times  refused  to  employ  the  plaintiff 
as  directed,  and  he  has  brought  this  action  to  recover  for  damages  which 
he  claims  to  have  suffered  by  reason  of  said  refusal,  amounting  to  $24,- 
000,  or  12  years'  salary. 

The  plaintiff  brought  a  previous  action,  wherein  the  sufficiency  of  the 
complaint  was  passed  on  by  another  justice  of  this  court  )[Hughes  v. 
Hiscox,  105  Misc.  Rep.  521,  174  N.  Y.  Supp.  564),  where  it  was  held 
that  plaintiff  was  not  a  legatee  under  the  will,  and  was  not  entitled  to 
maintain  against  the  executors  an  action  at  law  for  damages.  After 
so  deciding  the  issues  before  it,  the  court  then  went  on  to  point  out 
that  it  thought  the  plaintiff  had  an  action  in  equity  to  impress  a  lien  up- 
on the  estate  in  their  hands  for  the  damages  he  had  suffered  by  reason 
of  the  failure  of  the  executors  to  employ  him.  The  plaintiff  did  not 
plead  over  in  that  action,  as  he  was  permitted  to  do,  but  elected  to 
submit  to  a  dismissal  of  that  complaint.  He  has  now  brought  a  new 
action,  wherein  his  complaint  is  practically  the  same  as  in  the  former 
action,  except  that  he  has  added  as  defendants  all  the  legatees  and  dis- 
tributees under  the  will,  and  has  changed  his  prayer  for  relief,  in  an 
endeavor,  apparently,  to  follow  out  the  court's  suggestion  as  afore- 
mentioned.   So  that  the  questions  involved  may  be  considered  de  novo. 

[1]  The  chief  question  in  the  case  is  whether  or  not  the  provision 
of  the  will  above  quoted  is  binding  on  the  executors.  The  authorities 
on  the  subject  were  exhaustively  reviewed  in  the  previous  decision  and 
need  not  be  quoted  again.  Most  of  the  cases  involving  this  proposition 
have  been  cases  where  the  person  concerned  was  an  attorney  whom  the 
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decedent  directed  his  executors  to  employ,  or  else  the- provision- was 
precatory  rather  than  mandatory,  and  the  courts  have  always  avoided 
enforcing  such  a  provision  by  holding  in  the  one  class  of  cases  that  the 
relationship  of  attorney  and  client  was  so  personal  and  confidential  that 
it  would  be  against  sound  policy  to  enforce  it,  and  in  the  other  class 
of  cases  that  die  provision  was  merely  the  expression  of  a  wish  which 
the  executors  were  free  to  follow  or  disregard.  But  underlying  the 
more  recent  decisions  of  Matter  of  Caldwell,  188  N.  Y.  115,  80  N.  E. 
663,  and  Matter  of  Wallach,  164  App.  Div.  600,  ISO  N.  Y.  Supp.  302, 
affirmed  215  N.  Y.  622,  109  N.  E.  1094,  there  can  be  spelled  out  the 
further  principle,  that  if,  by  carrying  out  the  direction  of  the  testator, 
the  executors  will  incur  a  personal  liability,  the  provision  will  not  be 
enforced.  It  may  be  conceded  that  such  a  rule  is  not  only  salutary,  but 
necessary. 

It  must  be  determined,  then,  whether  or  nof  the  employment  of  the 
plaintiff  by  the  defendant  executors  could  involve  them  in  a  personal 
liability.  It  seems  clear  from  the  many  decisions  on  that  subject, 
only  a  few  of  which  are  here  quoted,  that  the  executors  would  incur 
a  personal  liability  in  employing  the  plaintiff.  There  can  be  no  doubt 
that  the  doctrine  of  respondeat  superior  would  apply.  The  direction  of 
the  will  is  that  the  plaintiff  be  "employed  in  the  conduct  of  said  busi- 
ness," so  that,  if  blinding,  the  direction  leaves  no  option  to  the  executors. 
If  the  plaintiff  has  a  right  to  demand  anything,  he  has  a  right  to  demand 
that  he  be  employed  by  the  defendants  in  their  conduct  of  the  business 
so  that,  if  he  mislabeled  some  of  the  product,  caused  injury  to  another 
by  his  negligent  act,  or  did  or  failed  to  do  any  act  that  caused  damag'e. 
to  another,  the  defendant  executors,  as  his  employers,  would  be  re- 
sponsible under  the  law  in  every  way  that  any  employer  would  be,  but 
without  the  power  to  choose  their  employes  with  reference  to  their  fit- 
ness or  competency.  In  fact,  if  they  must  employ  him,  they  could 
not  discharge  him  for  any  cause.  They  have  no  discretion  in  the  mat- 
ter, and  their  liability  in  this  respect  would  be  personal.  Gatti-Mc- 
Quade  Co.  v.  Flynn,  79  Misc.  Rep.  430,  140  N.  Y.  Supp.  135 ;  Helling 
V.  Boss,  121  N.  Y.  Supp.  1013;  Decillis  v.  Mascelli,  152  App.  Div. 
304,  136  N.  Y.  Supp.  573.  Van  Slooten  v.  Dodge,  145  N.  Y.  327,  39 
N.  E.  950;  Willis  v.  Sharp,  113  N.  Y.  586,  21  N.  E.  705,  4  L.  R.  A. 
493. 

[2,  3]  It  does  not  seem,  therefore,  that  the  provision  in  question 
should  be  enforceable,  and  it  follows  that  the  plaintiff  has  no  right  of 
action.  The  plaintiff  concedes  that  he  has  performed  no  services,  and 
unless  the  provision  is  mandatory  the  plaintiff  must  perform  some 
service.  Matter  of  Wallach,  supra;  Matter  of  Brigg,  39  App.  Div. 
485,  57  N.  Y.  Supp.  390.  It  cannot  be  construed  as  a  gift.  Matter  of 
Wallach,  164  App.  Div.  604, 150  N.  Y.  Supp.  302.  A  will,  though  abso- 
lute and  unconditional,  cannot  be  termed  a  contract.  Brearley  School 
V.  Ward,  201  N.  Y.  358,  94  N.  E.  1001,  40  L.  R.  A.  (N.  S.)  1215,  Ann. 
Cas.  1912B,  251. 

The  demurrers  to  the  complaint  are,  therefore,  sustained. 

Ordered  accordingly. 
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(111  Misc.  Rep.  98) 

In  re  AIjLEN'S  WILU 

In  re  ALLEN  et  al. 

(Surrogate's  Court,  Westchester  County.     March  23,  1920.) 

1.  Wills  ^s>104 — ^Musr  be  construed  though  of  doubtful  iceanino. 

Uncertainty  of  expression  and  doubtful  meaning  do  not  absolve  the 
court  from  the  duty  of  Interpreting  a  wUI,  uilless  It  is  so  vague  and  so 
indefinite  as  to  render  the  purpose  and  meaning  Incomprehensible. 

2.  Wills  ^=s>104 — When  court  mat  reject  as  impossible  of  construction. 

Only  when  all  the  established  rules  of  law  for  the  construction  of  wills 
have  been  applied  In  vain  may  the  court  reject  the  instrument)  as  Im- 
possible of  construction. 
8.  Wills  ^=»455 — Unskillfulness  of  draftsman  to  be  oonsidered  vx  as- 
certaininq  testatob's  intention. 

The  unskillfulness  oS  the  draftsman  should  mat:e  the  court  more  astute 
in  its  search  to  comprehend  the  Intention  of  the  testator. 
4.  Wills  ^=>476 — Codicil  and  will  to  be  construed  as  one  insibument. 

A  will  and  codicil  are  to  be  taken  and  construed  as  parts  of  <ue  and 
the  same  instrument. 
6w  Wills  ^=9449 — Construction  affecting   disposition   of  entire  estate 

FAVORED. 

Where  a  will  is  susceptible  of  construction  by  which  there  may  be  a 
testamentary  disposition  of  the  entire  estate,  that  construction  will  be 
given. 
0.  WILIJ9  ^=»446 — Construction  rendering  will  valid  preferred. 

Where  a  will  is  susceptible  of  more  than  one  construction,  that  <ki6 
which  win  render  it  valid  will  be  preferred,  because  it  is  presumed  to 
accord  with  the  actual  intention. 

7.  Wills  «==>446 — Construction  in  favor  of  validity  applied  strictly  in 

favor  of  gifts  to  <3HARITT. 

The  principle  that,  where  a  will  Is  susceptible  of  more  than  one  con- 
struction, the  one  which  will  render  it  valid  will  be  preferred,  Is  applied 
more  strictly  in  favor  of  gifts  to  charity. 

8.  Wills  ^=s>452 — Pbovisions  for  benefit  of  wife  construed  in  her  favor. 

Provisions  for  the  benefit  of  a  wife  should  be  construed  liberally  m 
her  favor. 

9.  Wills  ^=»452 — Provisions  for  support  favored. 

Testamentary  provisions  for  support  are  favored  by  law. 

10.  Wills  ^=9629 — Vested  remainders  favored. 

The  law  favors  vesting  of  remainders. 

11.  Wills  ^:s>439 — Rules  of  construction  are  for  sole  purpose  of  ascer- 
taining intent. 

Rules  for  construction  are  for  the  sole  purpose  of  ascertaining  the  in- 
tention of  the  testator,  and  If  the  intention  is  clear  and  manifest.  It 
must  control,  regardless  of  all  rules,  where  not  in  conflict  with  any  law. 

12.  Wills  €=>441 — Facts  and  circumstances  surrounding  testator  perti- 

nent IN  construing. 
,        In  construing  a  will,  full  knowledge  of  the  facts  and  circumstances  sur- 
rounding the  testator  and  the  making  of  the  will  is  necessary. 

13.  Perpetuities  4S==>6(6,  11) — ^Trust  in  income  to  wife  and  employes  of  oor- 
poration  held  not  void,  as  suspending  power  of  alienation. 

Will  bequeathing  entire  shares  of  capital  stock  of  corporation,  owned 
In  its  entirety  by  testator,  to  executors  in  trust,  profits  from  certain  num- 
ber of  shares  to  be  paid  to  widow,  and  subsequently  to  a  stepdaughter,  and 
profit  from  number  of  other  shares  to  named  employ^  of  the  corporation, 
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and  directing  the  trnstees  to  continue  tbe  bnslnees  of  tbe  corpovatloii  as 
they  might  deem  expedient,  and  sell  and  dispose  of  the  busineas  in  their 
discretion,  held  not  void,  in  that  it  suspended  the  power  of  alienatioa 
beyond  the  term  provided  by  law  (Personal  Property  Law,  f  11);  the 
measure  of  suspension  being  the  lives  of  the  wife  and  stepdaughter,  and 
provision  for  employ^  Imposing  no  obstacle  to  the  absolute  alienation  of 
the  stock  or  business. 
14.  Wnxs  ^=»585(l)—Piio VISION  fob  maintenance  and  pbovision  csbatino 

TBDST  SEFABABLB. 

Paragraph  of  will  creating  trust  in  shares  of  stock  in  favor  of  widow^ 

and  paragraph  directing  executors  to  pay,  "in  addition  to  the  amount 

herein  provided  for/'  such  sum  as  they  shall  deem  necessary  for  proper 

maintenance  and  support  of  widow,  held  separable  and  distinct 

16.  PERPETtnTiES  ^=>4(22) — ^Vested  oitt  will  not  fail  beoaitsb  limited  to 

TAKE  EFFECT  AT  EXPIRATION  OF  VOID  TBX7ST. 

A  vested  gift,  otherwise  valid,  will  not  fail  merely  because  it  is  limit- 
ed to  take  effect  at  the  expiration  of  a  trust  which  is  void  under  the  stat- 
ute of  perpetuities  (Real  Property  Law,  i  42;  Personal  Property  Law, 
5  11). 

16.  Perpetuities  ^s»d(3)^-PowEB  of  alzbnatzon  mat  bb  8T78PENdbd  fob  pe- 
riod OF  two  lives  in  being. 

A  testator  may  suspend  the  power  of  alienation  of  personal  property 
for  a  period  of  two  selected  lives  in  being  at  the  creation  of  the  estate, 
and  during  that  time  he  may  make  such  disposition  of  the  annual  in- 
come thereof  among  as  many  persons  as  he  sees  fit,  provided  the  whole 
term  must  end  with  the  death  of  the  survivor  of  the  two  lives. 

17.  Wills  ^=s>672&) — Provision  for  profit  sharing  bt  employes  held  not 
A  testamentary  disposition,  resulting  in  a  trust. 

Under  will  bequeathing  the  entire  shares  of  capital  stock  of  a  cor- 
poration, owned  in  its  entirety  by  testator,  to  executors  In  trust,  profits 
from  certain  number  of  shares  to  be  paid  to  the  widow,  and  profit  from 
certain  number  of  shares  to  named  employ^  of  the  corporation,  and  di- 
recting the  trustees  to  continue  the  business  of  the  corporation  as  they 
might  deem  expedient,  and  sell  and  dispose  of  the  business  in  their  dis- 
cretion, held,  the  provisions  for  employes  were  not  testamentary  dis- 
positions, resulting  in  trust,  but  mere  directions  or  authorizations  to 
executors  respecting  their  conduct  in  the  nuum^ement  of  the  busineas, 
either  directly  or  through  stock  control. 

18.  Perpetuities  €=3»6(2) — Validity  of  subpension  of  powbb  of  alienation 

dependent  upon  number  of  lives. 

The  validity  of  a  suspension  of  the  absolute  ownership  or  of  the  power 
of  alienation  does  not  depend  on  the  number  of  lives  of^  beneficiaries 
that  may  run  their  course  while  the  suspension  lasts,  but  only  upon 
the  number  of  lives  by  which  the  duration  of  the  suspension  is  measured. 

19.  Perpetxhties  ^=>6(1) — Administrative  provisions  suspending  indefi- 
nitely DISCRETION  of  TRUSTEES  DO  NOT  INVALIDATE  DISPOSITION. 

Mere  administrative  provisions,  though  they  may  operate  to  suspend  in- 
definitely, In  the  discretion  of  a  trustee,  the  actual  possession,  by  the  ulti- 
mate absolute  owner,  do  not  invalidate  the  disposition,  if  the  ultimate 
absolyte  ownership  be  so  limited  that  it  must  vest  within  the  statutory 
period. 

20.  Trusts  c=>10 — Continuing  business  and  making  it  part  of  trust  es- 
tate DOES  not  invalidate  TRUST. 

Testator  may  direct  the  continuation  of  his  going  business  and  make  it 
a  part  of  a  trust  estate,  provided  it  is  not  used  as  the  measure  of  the  life 
of  the  trust. 

21.  Wills  ^=»673 — Provision  for  widow  created  power  in  trust,  and  cor- 
pus OF  gift  did  not  vest  in  beneficiary. 

Paragraph  of  will  directing  executors  to  pay  to  widow,  "in  addition  to 
amounts  herein  provided  for,"  such  sum  as  they  in  the  exercise  of  their 
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discretion  shall  deem  necessary  for  her  proper  maintenance  and  support 
during  the  term  of  her  natural  life,  created  a  provision  in  trust  (Heal 
Property  Law,  §  137),  and  did  not  vest  the  corpus  of  the  gift  in  the  bene- 
ficiary. 

22.  Wills  ^=»585(1) — Pbovision  fob  stjppobt  of  widow  held  in  additioiv 

TO  OTHBB  provisions. 

Paragraph  of  will  directing  executors  to  pay  to  widow,  "In  addition  to 
amounts  herein  provided  for."  such  sum  as  they  in  ^the  exercide  of  their 
discretion  shall  deem  necessary  for  her  proper  maintenance  and  sup- 
port during  the  terra  of  her  natural  life,  held  for  the  widow's  support 
in  exoneration  of  her  own  estate,  and  In  addition  to  whatever  else 
-     she  was  entitled  to  under  the  provisions  of  the  will. 

23.  Tbusts  ^=»287 — Coubt  may  act  whebe  tbustee  abuses  discbetion  ob 

ACTS  IN  BAD  i'AITH. 

The  court  may  act  when  trustees  abuse  discretion,  or  act  in  bad  faith, 
but  not  otherwise. 

24.  PEKPETurriES  «=>9(7) — ^Wiix  invalidated  only  to  extent  that  Accmnj- 

LATIONS  ABE  UNLAWFUL. 

Where  testator  never  Intended,  and  his  will  does  not  expressly  or  Im- 
pliedly authorize,  accumulations  of  income  beyond  the  period  authorized 
by  Personal  Property  Law,  §  16,  and  the  accumulations,  if  any,  result  in- 
cidentally from  the  administration  of  the  trust  or  from  faulty  will 
drafting,  the  trust  is  invalidated  only  to  the  extent  that  the  accumulations 
are  unlawful. 

25.  Wills  4=>858(1) — ^Void  bequests  fall  into  besiduum. 

Under  a  general  residuary  clause,  should  any  part  of  a  will  be  declared 
illegal,  such  void  bequests  will  fall  into  the  residuum,  and  only  a  void 
bequest  of  a  residuum  passes  to  the  next  of  kin. 

26.  Chabities  ^=s>1^ — Gift  in  natube  of  an  annuity  or  trust  to  chubch 

AND  club  sustained. 

The  gift  to  the  Trinity  Episcopal  Church  of  $150  per  annum  for  a  period 
of  10  years,  and  to  the  Men's  Club  of  Trinity  Parish  of  $100  per  annum 
for  a  period  of  5  years,  may  be  sustained  as  gifts  in  the  nature  of  an 
annuity,  or  trust  in  favor  of  charity. 

27.  Wills  ^=»81 — Ultebiob  limitation  not  allowed  to  invalidate  fbi- 

HARY  disposition. 

Clause  of  will  which  is  a  part  of  an  invalid  provision,  and  which  is  an 
ulterior  limitation,  without  potency  in  expressing  the  intent  of  the  testator, 
should  be  eliminated,  where  by  elimination  the  will  can  be  effectuated 
according  to  a  plain  Intent. 

28.  Wills  ^=»455 — Failube  to  use  appbopbiate  language  will  not  defeat 

intention  clearly  manifest. 

Failure  to  use  appropriate  and  technical  language,  or  a  misapplication 
of  legal  terms,  will  not  defeat  an  intention  clearly  manifested  by  a  care- 
ful examination  of  the  will. 

20.  Chabities  ^=;»35 — Bequest  of  income  to  chubch  held  a  direct  qift,  ANn 
not  a  charitable  tbust. 

Bequest,  under  provision  of  will  directing  "the  said  income  from  my 
residuary  estate  to  be  paid  to  Trinity  Episcopal  Church  of  Mt.  Vernon, 
New  York,  of  which  Rev.  W.  H.  Owen,  Jr.,  is  at  this  time  rector,"  ?teI4 
a  gift  of  the  principal,  vesting  absolute  ownership,  and  not  a  charitable 
trust. 

90.  Wills  €=>102-— No  pabticulab  exfbession  necessaby  to  constitute  a 
besiduaby  legatee. 

No  particular  mode  of  expression  is  necessary  to  constitute  a  residuary 
legatee ;  It  being  sufficient  if  the  intention  of  the  testator  be  plainly  ex- 
pressed in  the  will. 
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81.  CHAmxTUBs  €=>18 — ^Relioious  sociETnss  «=»16— Ohtjbch  mat  taks  pbop- 

EBTY  BY  DEVISE  OB  BEQUEST ;  **PUBLIC  CHABITY." 

Religion  is  a  "public  charity,"  and  a  church  is  authorized  to  take  prop- 
erty by  devlae  or  bequest,  and  may  hold  it  for  the  purposes  and  objects  • 
for  which  it  was  incorporated. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Public  Charity.] 

32.  Wills  ^=>514— Gift  to  tbtjstee  op  cobpobation  a  gift  to  cobpobatiow. 

A  gift  to  trustees  of  a  corporation  is  a  gift  to  the  corporation. 

33.  Chabities  c=>35 — Girr  to  chabitabus  cobpobation  is  no  tbust,  but  chab- 
itable  donation. 

A  direct  gift  to  a  charitable  corporation  is  not  a  trust,  in  the  eye  of 
the  law,  but  a  oharltable  donation. 

34.  Wills  ^=s»574 — ^Mobtoagb  by  wipe  to  testatob  held  not  an  asset,  in 

VIEW  OF  DIBECTIONS  TO  DISCHABOE  IT. 

A  mortgage  purporting  to  mortgage  home  plot  of  wife  to  husband  held 
not  an  asset  of  the  husband's  estate,  in  view  of  provisions  of  will  direct- 
ing executors  to  discharge  and  pay  all  moneys  advanced*  on  real  proper- 
ty ;  such  provision  being  a  specific  bequest  of  the  mortgage  in  question. 

35.  Wills  ^==>719 — ^Wife  not  estopped  to  deny  that  heb  MoirroAOE  to  tes- 
tatob, AND  BEQXTEATHED  BY  HIM  TO  HEB,  IS  NOT  AN  ASSET. 

That  in  all  the  prior  accounts,  as  well  as  the  pending  account,  mortgage 
given  by  wife  to  husband  Is  scheduled  as  an  asset  of  his  estate,  does  not 
estop  wife  from  claiming  mortgage  as  paid,  or  claiming  that  amount  due 
thereon  is  a  bequest  to  her,  where  testator  meant  to  give  and'  forgave  the 
indebtedness. 

Two  separate  proceedings ;  one  for  the  construction  of  the  will  of 
William  Allen,  deceased,  and  the  other  relating  to  the  accounting  of 
the  trustees  of  deceased's  estate.    Decree  in  accordance  with  opinion. 

See,  also,  188  App.  Div.  867,  177  N.  Y.  Supp.  512. 

Frank  M.  Buck,  of  Mt.  Vernon,  for  executors  and  trustees. 

Joseph  S.  Wood,  of  Mt.  Vernon,  for  next  of  kin. 

Harold  Remington,  of  New  York  City,  for  widow. 

Mills  &  Nanry,  of  Mt.  Vernon  (Le  Roy  N.  Mills,  of  Mt.  Vernon,  of 
counsel),  for  rector,  etc.,  of  Trinity  Church. 

Odell  D.  Tompkins,  of  Mt.  Vernon,  for  mortgagor. 

Charles  D.  Newton,  Atty.  Gen.  (Alexander  T.  Selkirk,  of  Albany, 
of  counsel),  for  the  people. 

SLATER,  S,  This  opinion  will  deal  with  two  separate  proceedings. 
One  is  a  proceeding  for  the  construction  of  the  will  of  William  Allen, 
deceased.  Section  2615  of  the  Code  of  Civil  Procedure.  The  other 
proceeding  relates  to  the  account  of  the  trustees  of  said  estate.  The 
conclusions  herein  will  answer  the  requests  of  the  executors  and  trus- 
tees to  construe  the  will,  and  will  also  dispose  of  the  objections  filed 
by  the  next  of  kin  to  the  account  of  the  trustees. 

There  have  been  two  prior  intermediate  judicial  settlements  of  ac- 
counts of  the  executors  and  trustees.  The  testator  died  October  18, 
1914,  leaving  a  will  dated  August  9,  1905,  and  a  codicil  thereto,  dated 
January  23,  1914.  He  left  him  surviving  Aimie  B.  Allen,  his  widow,^ 
and  Isabella  M.  Capstick,  a  niece,  his  only  heir  at  law  and  next  of  kin. 
Mrs.  Capstick  has  since  died;  her  interest  passing  to  a  daughter.    The 
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will  was  admitted  to  probate  December  18,  1914,  and  letters"  testamen- 
tary issued  to  Annie  B.  Allen,  Milo  J.  White,  Mt.  Vernon  Trust  Com- 
.  pany,  Harry  J.  Carr,  and  Herman  Thompson.  After  this  long  lapse  of 
time,  the  executors  and  trustees  now  seek  a  construction  of  this  bun- 
gling and  slovenly  script,  which  has  harassed  the  lawyers  and  dis- 
tracted the  court. 

The  next  of  kin  assert  that  the  will  is  wholly  void,  that  the  testator 
died  intestate,  and  that  the  estate  passed  to  the  widow  and  to  the  next 
of  kin.  The  widow  contends  that  the  trusts  are  valid,  and  that  para- 
graph twelfth  of  the  will  creates  an  absolute  gift  to  her  of  a  stated 
sum  of  money  for  her  support  and  maintenance,  to  be  fixed  according 
to  the  tables  of  mortality.  The  rector,  church  wardens,  and  vesti7- 
men  of  Trinity  Episcopal  Church  of  Mt.  Vernon  claim  as  residuary 
legatees  under  the  laws  of  charitable  uses,  trusts,  and  donations.  The 
Attorney  General  supports  the  claim  of  the  church.  The  executors  and 
trustees  primarily  defend  the  will  as  a  whole. 

The  paragraphs  of  the  will  and  codicil  may  be  briefly  stated :  The 
household  effects  are  given  to  the  widow  (the  home  plot  always  being 
owned  by  the  widow).  A  legacy  of  $250  is  given  to  the  niece,  the  only 
next  of  kin.  The  sixth  and  seventh  paragraphs  of  the  will  are  in- 
operative, as  the  testator  had  disposed  of  the  property  named  tlierein 
during  his  liftime.  In  these  paragraphs  the  testator  had  given  the  in- 
come from  certain  real  and  personal  estate  to  his  widow  for  her  life, 
for  her  support  and  maintenance.  The  eighth  paragraph  of  the  will 
bequeathed  the  entire  shares  of  the  capital  stock  of  the  corporation 
known  as  William  Allen' &  Co.  to  the  executors  in  trust,  and  the  ninth, 
tenth,  eleventh,  and  fifteenth  paragraphs  of  the  will,  and  the  third 
paragraph  in  part  of  the  codicil,  further  relate  thereto.  The  twelfth 
paragraph,  claimed  by  the  widow  to  give  her  a  fixed  sum  of  money,  is 
as  follows: 

1  direct  my  executors  to  pay  unto  my  beloved  wife,  Annie  B.  Allen,  in  ad- 
dition to  the  amounts  herein  provided  for,  such  a  sum  as  my  said  executors 
in  the  exercise  of  their  discretion  shall  deem  necessary  for  the  proper  main- 
tennnce  and  support  of  my  said  wife,  Annie  B.  Allen,  during  tlie  term  of  her 
natural  life." 

Upon  the  death  of  Annie  B.  Allen,  the  widow,  the  executors  are  di- 
rected to  pay  an  annuity  to  a  maidservant,  if  in  the  employ  of  Mrs. 
Allen  at  the  time  of  her  decease.  Under  the  third  paragraph  of  the 
codicil,  the  rest,  residue,  and  remainder  of  the  estate,  and  the  "income, 
interest  and  profits  thereof,"  are  given  to  the  executors  in  trust,  to  in- 
vest the  residuary  estate,  and,  from  the  net  income,  pay  to  the  Trinit>' 
Episcopal  Church  of  Mt.  Vernon  and  the  Men's  Club  of  Trinity  Parish, 
which  is  an  organization  of  the  Trinity  Episcopal  Church  aforesaid, 
certain  stated  sums  for  a  certain  stated  period  of  years.  The  interest 
and  profits  which  may  accrue  in  excess  of  the  specific  sums  paid  to 
said  church  and  to  said  Men's  Club  shall  be  set  apart  to  be  invested.  i 

The  "interest,  income  and  profits"  which  may  remain,  after  the  pay-  i 

ments  hereinbefore  specified,  shall  be  paid  to  Eva  B.  Graham,  a  step-  , 

daughter,  the  child  of  Annie  B.  Allen,  during  her  Hf  e.    Upon  her  death,  ' 

the  "interest,  income  and  profits"  revert  to  the  residuary  estate ;   and  j 
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further)  upon  the  death  of  Eva  B.  Graham,  the  executors  arc  directed 
to  pay  the  profits  from  the  residuary  estate  to  William  Allen  &  Co., 
a  corporation,  upon  certain  conditions.  Immediately  following  is  the 
residuary  gift  in  these  words : 

"In  the  event  of  the  sale  of  William  Allen  &  Co.,  or  liquidation  thereof, 
whereby  it  ceases  to  be  a  ^oing  concern,  or  ceases  to  do  business  in  the  sta- 
tionery trade  in  New  York  City,  I  direct  the  said  income  from  my  residuary 
estate  to  be  paid  to  Trinity  Episcopal  Church  of  Mt.  Vernon,  NefW  York,  of 
which  Kev.  W.  H.  Owen,  Jr.,  is  at  this  time  rector." 

The  estate  consists  of  personal  property.  The  par  value  of  the  capi- 
tal stock  of  William  Allen  &  Co.  is  $10,000;  it  was  appraised  at  $25,- 
000.  The  remainder  of  the  estate  is  valued  at  approximately  $75,- 
000.  The  will  was  construed  by  a  former  surrc^fate.  Upon  appeal, 
the  decree  of  the  surrogate  was  reversed,  and  the  case  remitted  to  this 
court  for  determination  upon  such  facts  as  may  be  adduced  on  a  new 
trial.    Matter  of  Allen,  188  App.  Div.  867,  177  N.  Y.  Supp.  512. 

[1,2]  The  will  has  been  inartfuUy  and  unskill fully  written,  render- 
ing the  intent  and  meaning  of  the  testator  obscure,  vague,  and  uncertain. 
The  testator's  intention  is  made  ambiguous  by  inappropriate  and  useless 
verbiage.  This  should  be  kept  clearly  in  mind.  Its  uncertainty  of  ex- 
pression and  doubtful  meaning  does  not  absolve  this  court  from  the 
duty  of  interpreting  it,  unless  it  is  so  vague  and  so  indefinite  as  to  ren- 
der the  purpose  and  meaning  incomprehensible.  Only  when  all  the  es- 
tablished rules  of  law  for  the  construction  of  wills  have  been  applied 
in  vain  may  the  court  reject  the  instrument  as  impossible  of  construc- 
tion.   Morton  v.  Woodbury,  153  N.  Y.  243,  47  N.  E.  283. 

[3,  4]  We  will  endeavor  to  discover,  from  the  contents  of  the  in- 
strument, the  intention  of  its  author.  The  unskill  fulness  of  the  drafts- 
man should  make  us  more  astute  in  our  search  to  comprehend  the  in- 
tention of  the  testator.  Each  will  must  be  read  and  construed  with  ref- 
erence to  its  own  peculiar  provisions.  The  will  and  codicil  are  to  be 
taken  and  construed  as  parts  of  one  and  the  same  instrument.  Herzog 
V.  Title  Guarantee  &  Trust  Co.,  177  N.  Y.  86,  69  N.  E.  283,  67  L.  R. 
A.  146. 

[6]  It  is  a  settled  rule  of  construction  that,  where  a  will  is  sus- 
ceptible of  construction  by  which  there  may  be  a  testamentary  dispo- 
sition of  the  entire  estate,  that  construction  will  be  given.  Matter  of 
Goldmark,  186  App.  Div.  447,  174  N.  Y.  Supp.  595 ;  Cammann  v.  Bail- 
ey, 210  N.  Y.  19,  103  N.  E.  824;  Matter  of  Ossman  v.  Von  Roemer, 
221  N.  Y.  381,  117  N.  E.  576. 

[6]  The  rule  is  also  established,  where  a  will  is  susceptible  to  more 
than  one  construction,  that  one  which  will  render  it  valid  will  be  prefer- 
red, because  it  is  presumed  to  accord  with  the  actual  intention.  Seitz  v. 
Faversham,  205  N.  Y.  197,  98  N.  E.  385;  Matter  of  MacDowell,  217 
N.  Y.  454,  112  N.  E.  177,  L.  R,  A.  1916E,  1246,  Ann.  Cas.  1917E,  853. 

[7]  This  principle  is  applied  more  strictly  in  favor  of  gifts  to  charity, 
upon  the  theory  that  charities  are  favored  in  the  law.  Buell  v.  Gard- 
ner, 83  Misc.  Rep.  513,  144  N.  Y.  Supp.  945 ;  Matter  of  Robinson,  203 
N.  Y.  380,  96  N.  E.  925,  37  L.  R.  A.  (N.  S.)  1023.  The  trend  of  ju- 
dicial decisions  has  been  to  sustain  gifts  for  charitable  purposes.    Mat- 
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ter  of  Cunningham,  206  N.  Y.  601,  100  N.  E.  437;  Butterworth  v. 
Keeler,  219  N.  Y.  446,  114  N.  E.  803 ;  Matter  of  Groot,  173  App.  Div. 
436,  159  N.  Y.  Supp.  1003,  affirmed  226  N.  Y.  576,  123  N.  E.  867. 

[8-1 0]  Provisions  for  the  benefit  of  a  wife  should  be  construed  liber- 
ally in  her  favor.  Moffett  v.  Elmendorf,  152  N.  Y.  475,  46  N.  E.  845, 
57  Am.  St.  Rep.  529.  Testamentary  provisions,  for  support  are  favored 
by  law.  Collister  v.  Fassitt,  7  App.  Div.  20,  39  N.  Y.  Supp.  800,  af- 
firmed 163  N.  Y.  281,  57  N.  E.  490,  79  Am.  St.  Rep.  586.  The  law 
favors  vesting  of  remainders.  Matter  of  Brown,  154  N.  Y.  313,  48 
N.  E.  537. 

[11]  Rules  for  the  construction  of  wills  are  for  the  sole  purpose 
of  ascertaining  the  intention  of  the  testator,  and  if  the  intention  is  clear 
and  manifest,  it  must  control,  regardless  of  all  rules  that  have  been 
formed  for  the  purpose  of  determining  their  construction  (Cammann 
v.  Bailey,  supra),  and  such  rules  are  not  hard  and  fast  rules,  like  rules 
of  property,  to  be  applied  rigidly  in  every  case  (Fulton  Trust  Co.  v. 
Phillips,  218  N.  Y.  573,  113  N.  E.  558,  L.  R.  A.  1918E,  1070).  Lord 
Hobart,  in  Malverer  v.  Redshaw,  1  Mod.  35,  86  Reprint,  712,  said: 

"A  judge  is  not  to  be  like  a  tyrant,  making  all  void  when  part  is  void, 
but  like  a  nnrsing  father,  making  void  only  that  port  where  the  fault  la,  and 
preserving  the  rest,  if  he  can." 

[12]  In  construing  a  will,  a  full  knowledge  of  the  facts  and  circum- 
stances surrounding  the  testator  and  the  making  of  the  will  is  necessary 
— ^the  relation  that  the  testator  bore  to  his  family,  the  scheme  of  his 
disposition,  the  nature  and  extent  of  his  property,  and  his  knowledge 
thereof.  Ely  v.  Ely,  163  App.  Div.  320,  148  N.  Y.  Supp.  691,  affirmed 
219  N.  Y.  112,  113  N.  E.  800.  The  matter  to  be  determined  in  the 
construction  of  a  will  is :  What  did  the  testator  intend  at  the  time  of 
its  execution?  And,  when  that  intention  is  ascertained,  it  must  have 
effect,  if  not  in  conflict  with  any  law.    ' 

The  testator  had  specifically  and  firmly  in  mind  to  provide  for  his 
wife,  Annie  B.  Allen,  now  75  years  old,  a  person  of  about  his  own 
age,  to  whom  he  had  been  married  for  many  years,  and  further  to 
keep,  as  a  going  concern,  the  successful  business  which  he  had  created 
and  was  conducting  in  New  York  City  under  the  name  of  William  Al- 
len &  Co.,  a  corporation,  at  least  during  her  lifetime.  The  gift  to 
his  only  heir  and  next  of  kin  was  $250.  He  evidently  was  not  heedful 
for  his  kinsfolk.  He  did  not  know  the  married  name  of  his  nfece. 
There  is  no  other  reference  in  the  will  to  her,  and  there  is  no  room 
for  inference  that  he  intended  to  leave  the  remainder  of  his  estate  un- 
disposed of. 

The  scheme  of  the  will  is  simple  enough,  and  evidences  the  solicita- 
tion that  he  had  for  his  wife.  The  expressed  intention,  as  written 
in  the  will  by  the  testator,  was  for  the  wife  and  her  maintenance.  He 
gave  her  the  income  of  his  real  estate.  He  gave  her  the  income  of  a  $5,- 
000  life  insurance.  It  is  true  he  disposed  of  these  two  assets  in  his  life- 
time. He  gave  her  the  income  upon  the  value  of  the  stock  of  the 
business,  when  sold,  and,  before  its  sale,  he  gave  her  one-half  of  the 
profits  earned  by  the  shares  of  stock,  and  then,  in  addition,  gave  ample 
discretion  to  the  trustees  to  pay  any  amount  from  the  corpus  of  the 
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-estate  for  her  proper  support  and  maintenance.  Her  share  in  the  prof- 
its of  the  business  has  amounted  to  at  least  $7,500  or  more  per  annum. 
The  income  upon  an  amount  realized  from  the  sale  of  the  business 
would  not  exceed  $1,500  per  annum.  The  twelfth  clause,  therefore, 
made  open  way  for  the  exercise  of  the  prudent  discretion  of  the  execu- 
tors to  advance  to  the  widow  various  amounts  of  money  from  the 
•corpus  of  the  estate  for  her  proper  support  and  maintenance. 
•  Just  so  long  as  the  business  continues,  certain  men,  in  the  employ  - 
of  the  concern  for  many  years,  will  control  the  activity  and  success 
of  the  business,  and  they  are  given  part  of  the  profits  ot  the  busi- 
ness. These  men  are  still  in  the  employ  of  the  corporation ;  certainly  a 
sagacious  move  and  a  praiseworthy  thing  to  do  on  the  part  of  the  tes- 
tator. The  principle  of  profit  sharing,  nov/  being  indulged  in  to  cause 
labor  and  capital  to  become  more  closely  allied,  had  been  well  thought 
out  by  William  Allen.  Upon  Mrs.  Allen's  death,  the  stepdaughter 
becomes  the  beneficiary  of  the  entire  estate,  subject  to  certain  charges 
in  favor  of  a  maidservant  and  in  favor  of  the  Men's  Club  of  Trinity 
Parish  of  Mt.  Vernon  and  of  Trinity  Church  itself,  with  ultimate  re- 
mainder of  the  entire  estate  to  Trinity  Episcopal  Church,  to  which 
religious  body  testator  belonged.  I  think  this  is  a  fair  statement  as  to 
what  he  intended  to  do  with  his  property.  Because  of  the  very  in- 
artificial framing  of  the  will,  did  the  testator  bring  his  intentions  for 
the  disposition  of  his  property  within  the  law  of  the  state  of  New 
York? 

[13]  The  first  and  one  of  the  most  important  questions  to  be  de- 
termined relates  to  the  validity  of  the  trust  created  by  the  will  and 
codicil  dealing  with  the  shares  of  the  stock  in  William  Allen  &  Co., 
a  corporation,  which  was  owned  in  its  entirety  by  the  testator. 

[14]  Is  the  trust  under  the  eighth  paragraph  of  the  will  for  the 
widow,  and  subsequently  for  Eva  B.  Graham,  and  the  provision  for  the 
widow,  under  paragraph  twelfth  of  the  will,  and  the  gift  over  to  the 
ultimate  remaindermen,  independent  and  separable?  In  my  opinion, 
these  provisions  are  clearly  separable  and  distinct.  They  are  inde- 
pendent of  each  other.  Kennedy  v.  Hoy,  105  N.  Y.  134,  11  N.  E.  390; 
Van  Schuyver  v.  Mulford,  59  N.  Y.  426;  Greer  v.  Chester,  62  Hun, 
329,  17  N.  Y.  Supp.  238.  They  do  not  fall  within  the  ruling  in  Central 
Trust  Co.  V.  Egleston,  185  N.  Y.  23,  77  N.  E.  989.  If  the  entire  eighth 
paragraph  is  held  void,  the  twelfth  paragraph  would  operate  to  pro- 
vide amply  and  fully  for  the  widpw  as  a  separate  provision  for  her. 
Davis  V.  MacMahon,  161  App.  Div.  458,  146  N.  Y.  Supp.  657,  affirmed 
214  N.  Y.  614, 108  N.  E.  1092. 

The  trust  under  the  eighth  paragraph  is  of  the  shares  of  the  capital 
stock  of  a  corporation,  a  portion  of  the  estate  only,  limited  upon  the 
measuring  lives  of  the  widow  and  the  stepdaughter,  Eva  B.  Graham, 
with  a  vested  remainder  in  the  Trinity  Episcopal  Church  of  Mt.  Ver- 
non. 

[15]  A  future  estate  is  vested  when  there  is  a  person  in  being 
who  would  have  an  immediate  right  to  the  possession  of  the  property 
on  the  determination  of  all  the  intermediate  or  precedent  estates. 
Real  Property  Law  (Consol.  Laws,  c.  50)  §  40.    There  is  no  distinction 
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between  remainder  interests  in  personal  and  real  property.  And,  too, 
a  vested  gfift,  otherwise  valid,  will  not  fail  merely  because  it  is  limited 
to  take' effect  at  the  expiration  of  a  trust  which  is  void  under  the  stat- 
ute of  perpetuities.  Real  Property  Law,  §  42 ;  Personal  Property  Law 
(Consol.  Laws,  c.  41)  §  IL 

The  eighth  paragraph  directs  the  trustees  to  continue  the  business 
of  the  testator  as  they  may  deem  expedient,  and  also  confers  upon 
the  trustees  the  power  to  sell  and  dispose  of  said  business  in  their* 
discretion.  It  is  contended  by  the  next  of  kin  that  this  is  a  void  trust, 
created  for  the  purpose  of  maintaining  William  Allen  &  Co.  in  busi- 
ness as  long  as  it  should  be  profitable,  necessarily  suspending  the  pow- 
er of  alienation  beyond  the  term  provided  by  law.  Personal  Property 
Law,  §  n. 

[16]  A  testator  may  suspend  the  power  of  alienation  of  personal 
property  for  a  period  of  two  selected  lives  in  being  at  the  creation  of 
the  estate.  During  that  time  he  may  make  such  distribution  of  the 
annual  income  thereof  among  as  many  persons  as  he  sees  fit,  provided 
the  whole  term  must  end  with  the  death  of  the  survivor  of  the  two 
lives.  Dodge  v.  Pond,  23  N.  Y.  69,  81 ;  Underwood  v.  Curtis,  127  N. 
Y.  523,  28  N.  E.  585 ;  Schermerhorn  v.  Cotting,  131  N.  Y.  48,  29  N. 
E.  980;  Ripley  v.  Guaranty  Trust  Co.,  165  App.  Div.  481,  151  N-  Y. 
Supp.  12. 

A  trust  estate  is  composed  of  three  component  parts :  Trust  prop- 
erty, in  this  case  the  shares  of  stock  of  the  corporation  of  William 
Allen  &  Co.;  trust  objects,  here  the  primary  object  being  the  wife 
and  the  secondary  object  the  stepdaughter;  trust  term,  measured 
by  the  lives  of  the  widow  and  the  stepdaughter.  These  two  lives  are 
the  yardstick  measuring  the  legal  trust. 

In  the  eighth  paragraph,  and  subsequent  paragraphs  connected  there- 
with, and  in  the  codicil,  the  testator  is  made  to  frequently  use  the 
words,  *'I  direct  my  executors,"  etc.  In  Matter  of  Lynch,  102  Misc. 
Rep.  650,  169  N.  Y.  Supp.  321,  Surrogate  Ketcham  found  it  necessary 
to  hold  that  the  word  "direct,"  used  to  give  authority  to  the  executors, 
was  merely  precatory,  and  said: 

"A  construction  that  the  direction  is  precatory  only  should  be  preferred  to 
any  process  which  would  inyalidate  the  testamentary  purpose." 

In  a  case  in  which  it  was  sought  to  impose  a  trust  upon  words  sus- 
ceptible of  a  precatory  meaning,  it  was  said : 

'•Where  to  Impose  such  a  trust  would  be  to  nullify  previous  expressions  in 
the  win  and  to  create  a  repugnancy  between  its  different  parts,  then  the 
rules  of  construction  forbid  the  attempt."  Clay  y.  Wood,  153  N.  Y.  134,  142, 
47  N.  B.  274. 

The  direction  to  carry  on  the  business  is  limited  by  the  discretion  to 
sell  the  business.  While  the  business  is  being  continued,  the  will  di- 
rects that  the  profits  upon  52  shares  of  stock  shall  be  paid  to  the  widow 
and  the  profits  upon  44  shares  of  the  stock  to  certain  named  employes, 
if  in  the  employ  of  the  business  at  testator's  death,  and  in  the  further 
event  of  their  continued  employment.  These  provisions  for  employes 
create  a  gift  of  the  profits  of  the  trust  oroperty,  and,  of  course,  cease 
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according  to  the  nonemployment  as  expressed  in  the  provisions  of  the 
codicil,  or  cease  upon  a  sale  of  the  business  by  the  executors  and  trus- 
tees, and  finally  cease  upon  the  death  of  the  surviving  measuring  Uf  e. 
In  tiie  will  these  gifts  are  spoken  of  as  "in  addition  to  their  present 
salaries."  This  clause  is  omitted  from  the  codicil.  These  gifts  may  be 
denominated  as  legacies,  or  additional  salary,  or  as  successive  pay- 
ments of  sums  in- gross,  and  they  are  releasable  and  assignable,  and  do 
not  occasion  suspension.  Cochrane  v.  Schell,  140  N.  Y.  516,  531-535, 
35  N.  E.  971.  They  are  not  in  the  nature  of  an  annuity,  creating  a 
trust  No  specific  sum  is  set.  The  gift  varies  with  the  profits  upon 
the  shares  of  the  stock.  It  may  be  great,  or  small,  or  none,  each  year. 
Davis  V.  MacMahon,  supra. 

The  provisions  for  employes  are  not  technical  trusts,  and  the  interest 
of  the  employe  is  not  inalienable.  The  testator  lacked  clarity  of 
thought  respecting  his  own  relations  to  the  business  and  property  of 
William  Allen  &  Co.,  but  he  was  not  confused  as  to  facts,  and  his 
substantive  intentions  are  clearly  expressed.  He  recognized  that  the 
corporation  existed,  and  clearly  intended  it  to  continue  to  operate  the 
business.  Beyond  that,  as  was  not  unnatural  under  the  circumstances, 
his  mind  went  directly  to  matters  of  management  and  control,  conduct- 
ed and  exercised,  as  he  doubtless  was  accustomed  to  do,  without  much 
attention  to  the  technicalities  of  corporate  ownership  or  the  formalities 
of  corporate  action.  He  knew  what  he  wanted,  and  thought  of  it  as 
being  done ;  not  as  the  books  say  it  should  be  done,  not  as  it  must  have 
been  done,  had  the  stock  been  widely  held,  but  simply  and  directly,  as 
he  would  have  done  it  in  his  lifetime.  Therefore,  instead  of  directing 
that  his  executors  vote  for  or  consent  to  certain  thingSi  he  directs  them 
to  do  certain  things,  as  though  he  (William  Allen)  in  his  individual 
capacity  owned  and  operated  the  business,  without  the  intervention  of 
a  corporation. 

There  being  nothing  illegal  in  his  purpose,  and  nothing  which  could 
not  be  lawfully  brought  about  by  the  executors  through  their  stock 
control,  there  is  nothing  fatal  or  consequential  in  his  oversight  of  any 
of  the  legal  essentials  of  corporate  action,  or  of  the  machinery  essen- 
tial to  connect  his  intentions  with  the  management  of  the  corporate 
business  and  the  disposition  of  the  corporate  property.  If  his  execu- 
tors chose  to  follow  in  his  footsteps  and  run  the  business,  employ  and 
pay  the  force,  and  divide  the  profits  by  direct  action,  there  would  be 
none  who  could  complain,  if  creditors  were  provided  for.  If,  on  the 
other  hand,  the  executors  preferred  to  be  scrupulous  as  to  forms,  they 
could  elect  as  directors  either  themselves  or  others,  who,  under  their 
direction,  would  carry  out  the  testator's  plans.  If  an  exigency  should 
arise,  such,  for  instance,  as  obstinacy  on  the  part  of  the  directors,  the 
will  of  the  testator  could  and  must  be  enforced  and  accomplished  by 
the  executors  by  resort  to  their  voting  power  as  stockholders.  There- 
fore, whenever  due  regard  for  legal  forms  of  procedure  requires  it, 
the  directions  of  the  testator, must  be  considered,  not  as  attempted  testa- 
mentary dispositions  of  his  own  property,  but  as  directions  annexed  to 
the  testamentary  disposition  of  the  stock,  respecting  the  exercise  of 
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the  power  to  vote  or  consent,  or  to  call  directors  to  account,  which 
follows  the  stock. 

It  was  the  testator's  purpose  that  the  business  should  be  continued 
during  the  discretion  of  the  executors  and  should  be  sold  or  other- 
wise liquidated  at  the  will  of  the  executors ;  that  the  accounts  of  the 
business  should  be  audited  periodically  by  a  public  accountant;  that 
each  year's  profits  should  be  held  in  the  corporation  for  a  full  year 
before  being  divided ;  that,  subject  to  that  restriction,  all  profits  should 
be  divided.  It  was  also  his  purpose  that  each  of  the  employes  mention- 
ed in  his  will  should  be  retained  or  discharged  by  the  corporation  at 
the  will  of  his  executors.  It  cannot  be  conceived  that  he  intended  that 
a  man  whom  his  executors  considered  unfit,  or  desired  for  any  reason 
to  discharge,  should,  at  the  will  of  a  board  of  directors,  continue  to 
receive  benefit  under  the  will.  None  of  these  things  could,  in  strict 
law,  be  done  by  direct  action.  Any  board  of  directors  having  interest 
and  courage  to  obstruct  any  of  them,  or  pursue  a  diflferent  line  of 
action,  could  make  it  necessary  for  the  executors  to  resort  to  the 
voting  power.  As  matter  of  law,  therefore,  it  is  on  the  voting  power 
that,  in  the  last  analysis,  the  ability  of  the  executors  to  carry  out  each 
of  these  instructions  rests.  Therefore  none  of  them,  in  legal  effect, 
can  be  a  test^imentary  disposition  of  property.  Each  of  them  is,  and 
must  be  ultimately,  effectual  only  as  an  instruction  to  executors  re- 
specting the  exercise  of  powers  incidental  to  the  ownership  of  the 
stock  bequeathed.  Hughes  v.  Hiscox,  105  Misc.  Rep.  521,  174  N.  Y. 
Supp.  564;  Id.,  110  Misc.  Rep.  141,  181  N.  Y.  Supp.  395.  Each  of 
them  is  of  the  same  legal  nature  precisely  as  would  be  a  provision  tnat 
the  executors  vote  for  or  consent  to  a  merger,  consolidation,  or  in- 
crease or  decrease  of  stock. 

It  is  clear  that  the  provisions  for  the  employes  were  directed  to  the 
benefit  of  the  estate,  not  to  the  protection  of  the  employe.  It  was  the 
services  of  these  men  that  gave  to  the  corporation  its  large  returns  on 
small  capital  investment.  It  was  to  keep  these  services  that  these  men 
were  provided  for.  The  provision  was  pay  for  services  to  be  rendered 
to  the  corporation.  It  was  to  arise  out  of  the  fruits  of  those  services. 
It  was  to  cease  when  those  services  ceased.  The  executors  could  dis- 
charge, or  cause  the  discharge,  of  any  of  them,  with  or  without  reason, 
at  any  moment    It  was  pay,  pure  and  simple. 

I  therefore  can  see  no  difficulty  in  treating  this  provision  for  pay- 
ment to  employes  as  of  precisely  the  same  legal  nature  as  the  provision 
that  they  should  be  employed  by  the  corporation  during  the  pleasure 
of  the  executors,  and  discharged  by  the  corporation  at  the  pleasure  of 
the  executors ;  that  is  to  say,  not  as  a  testamentary  disposition  of  the 
testator's  own  property,  or  of  dividends  that  should  be  declared  to  his 
executors  on  the  stock,  but  as  a  direction  to  the  executors  to  so  use  the 
control  of  the  corporation  through  voting  power  as  to  cause  the  cor- 
poration to  employ  these  men  on  a  profit-sharing  basis.  That  is  the 
substance  of  the  intent,  and  it  does  not  run  counter  to  any  of  the  tes- 
tator's direct  expressions.  He  did  not  mention  dividends.  He  did  not 
direct  his  executors  to  collect  or  receive  the  income  from  the  stock. 
It  is  true  that  he  directs  them  to  "pay"  these  profits  to  these  employes. 
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but  he  also  speaks  of  his  executors  as  "paying  for  all  merchandise  and 
all  other  indebtedness  of  the  said  corporation."  Evidently  he  had  no 
idea  of  any  different  mechanics,  or  different  legal  effect,  in  the  one 
case  than  in  the  other.  Finally,  he  speaks  of  * 'allotments,"  to  be  "cred- 
ited" and  retained  in  the  corporation  for  an  interval,  and  then  paid. 
Here,  it  seems  to^me,  we  get  a  direct  glimpse  of  the  mental  picture  that 
these  shares  of  profits  should  be  allotted  to  the  employes  by  the  cor- 
poration, credited  to  the  employes  on  the  books  of  the  corporation,  and 
paid  to  them  directly  by  the  corporation. 

The  testator  has  not  expressly  said  that  this  provision  for  employes 
is  first  to  be  paid  over  as  dividends  to  the  executors  and  then  to  be 
distributed  by  them  as  trustees.  On  the  contrary,  so  far  as  I  can  dis- 
cover at  all  his  mental  picture,  it  seems  rather  t^at  he  conceived  that 
these  payments  should  be  made  directly  out  of  the  funds  of  the  cor- 
poration by  the  executors,  as  managers  of  the  business  of  the  corpora- 
tion, or  procured  to  be  so  paid  through  the  exercise  of  voting  control. 

Of  course,  this  theory  can  have  no  application  to  the*  payments  to 
the  wife,  and  if  it  be  applied  to  the  case  of  payments  to  employes,  it 
involves  drawing  a  distinction  in  le^al  effect  between  the  provision  for 
the  wife  and  the  provisions  for  the  employes,  where  there  is  no  differ- 
ence in  language;  but  it  seems  to  me  that  offers  no  obstacle.  It  is 
certain  that  the  language  cannot  be  applied  directly  to  the  subject- 
matter  to  determine  the  method.  It  must  be  supplemented  by  applying 
the  clearly  defined  substantive  intent  to  the  subject-matter  to  be  oper- 
ated upon.  The  testator  has  expressed  no  other  or  different  intent  than 
if  he  had  said : 

"I  give  my  stock  to  my  executors.  I  want  each  of  the  employ^,  so  long  as 
he  is  contlBued  In  associate  employment,  to  receive,  in  addition  to  his  salary, 
a  share  in  the  profits  of  the  business.  I  want  my  wife  to  receive  the  rest  of 
the  profits  of  the  business.'* 

If  that  had  been  the  language,  it  seems  to  me  that  the  court  could 
not  have  hesitated  to  hold  that  the  provision  for  the  employes  was 
intended  to  be  and  take  effect  as  a  mere  direction  to  be  observed  in  the 
management  of  the  business,  and  the  provision  for  the  wife  was  in- 
tended and  took  effect  as  a  trust. 

[17]  If  this  reasoning  is  correct,  it  follows  that  the  provisions  for 
the  employes  were  not  testamentary  dispositions  resulting  in  trusts,  but 
mere  directions  or  authorizations  to  the  executors  respecting  their 
conduct  in  the  management  of  the  business,  either  directly  or  through 
stock  control.  He  was  not  disposing  of  his  own  property,  but  merely 
directing  the  executors  as  to  what  he  wanted  done  with  property  of  the 
corporation.    Hence  they  were  not  trusts. 

Even  if  we  must  consider  and  interpret  these  provisions  as  though 
they  were  all  intended  to  operate  directly  on  the  business ;  even  if  we 
must  exclude  from  consideration  the  thought  that  the  directions  must 
operate  simply  as  instructions  respecting  exercise  of  voting  power — the 
result  seems  to  me  to  be  the  same.  The  intent  was  that  the  employes 
should  get  pay  for  work  to  be  done  so  long  as  they  continued  to  do 
the  work,  or  were  wanted  to  do  the  work,  and  no  longer.  I  see  no 
reasonable  ground  for  distinguishing  this  from  any  other  case  in  which 
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a  testator,  in  leaving  his  business  to  his  executors  to  be  carried  on  by 
them,  should  see  fit  to  recommend  and  authorize  them  to  retain  certain 
employes  on  a  specified  salary  or  a  prbfit-sharing  basis.  I  cannot  see 
how  such  a  provision  savors  of  a  technical  trust,  or  has  any  of  the 
features  essential  to  a  technical  trust. 

Broadly  speaking,  it  is  an  insuperable  obstacle  to  treating  these  pro- 
visions as  creating  a  trust  that  they  do  not  bestow  on  the  employe  any- 
thing of  which  he  cannot  bar  himself,  or  anything  that  the  executors 
are  bound  to  give  him  any  longer  than  they  see  fit,  or  create  a  provi- 
sion which  the  executors  and  employe  cannot  alter  by  mutual  consent. 
The  employe  is  free  to  resign,  and  thus  terminate  his  interest.  The 
executors  are  free  to  discharge  him,  and  thus  terminate  his  interest. 
If  he  resign,  or  the  executors  discharge  him,  he  can  be  re-employed  on 
any  terms  that  may  be  agreed  upon.  Other  beneficiaries  might  object, 
if  the  executors  took  him  back,  on  a  profit-sharing  basis  or  otherwise, 
at  too  large  a  salary,  or  hold  the  executors  accountable  if,  by  wanton 
discharge  of  a  necessary  employ 6,  they  wrought  injury  to  the  estate ; 
but,  as  between  executors  and  employe,  no  question  could  arise.  It 
follows  that,  without  going  through  the  form  of  resignation  or  dis- 
charge and  re-engagement,  the  profit-sharing  scheme  could  be  done 
away  with  by  mutual  consent  between  the  executors  and  employe  at 
any  time. 

If  the  employe,  fearing  lean  years,  demanded,  under  threat  of  resig- 
nation, the  substitution  of  a  flat  increase  in  salary  for  the  profit  shar- 
ing, would  he  thereafter,  if  the  profits  exceeded  his  expectations,  be 
heard,  in  repudiation  of  his  bargain,  to  say  that  his  interest  in  profits 
was  inalienable?  If,  on  the  other  hand,  the  executors,  anticipating 
heavy  profits,  were,  under  threat  of  discharge,  to  compel  the  employe 
to  accept  a  flat  sum  in  lieu  of  profits,  would  they  thereafter,  if  profits 
were  small,  be  heard  to  say  that  the  bargain  was  void,  as  in  contraven- 
tion of  the  trust?  That  which  was  given  as  compensation,  of  which 
the  one  party  can  say,  "I  am  not  satisfied;  I  withdraw,  unless  I  get 
something  different  or  more,"  and  of  which  the  other  party  can  say,  "I 
will  no  longer  pay ;  you  iire  discharged,  unless  you  accept  something 
less,"  lacks  every  essential  feature  of  a  trust  provision.  It  sounds  alto- 
gether in  contract.  A  will  cannot  be  termed  a  contract.  Brearlev 
vSchool  v.  Ward,  201  N.  Y.  358,  94  N.  E.  1001, 40  L.  R.  A.  (N.  S.)  1215, 
Ann.  Cas.  1912B,  251.  Hence  these  provisions  of  the  will  for  em- 
ployes can  have  no  other  force  or  legal  effect  than  a  warrant  to  the 
executors  to  contract,  or  to  sanction  contracts,  with  employes  on  a 
profit-sharing  basis  up  to  a  specified  limit. 

[16]  Even  if  the  provisions  for  employes  are  technical  trusts,  they 
do  not  suspend  or  contribute  to  the  suspension  of  the  absolute  owner- 
ship. The  test  of  the  suspension  of  absolute  ownership  of  personalt)' 
is  the  same  as  the  test  of  the  power  of  alienation  of  realty.  The  owner- 
ship is  suspended  only  so  long  as  there  are  no  persons  in  being  who 
can  by  their  joint  act  confer  an  absolute  title  to  the  personalty  and  to 
the  proceeds  of  its  sale  or  disposition.  The  validity  of  a  suspension 
of  the  absolute  ownership,  or  of  the  power  of  alienation,  does  not 
depend  on  the  number  of  lives  of  beneficiaries  that  may  run  their 
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course  while  the  suspension  lasts,  but  only  upon  the  number  of  lives 
by  which  the  duration  of  the  suspension  is  measured. 

[IB]  So,  also,  mere  administrative  provisions,  though  they  may  op- 
erate to  suspend  indefinitely,  in  the  discretion  of  a  trustee,  the  actual 
possession  by  the  ultimate  absolute  owner,  do  not  invalidate  the  dis- 
position,  if  the  ultimate  absolute  ownership  be  so  limited  that  it  must 
vest  witfiin  the  sfatutory  period.  I  may  even  interpose  beneficial  in- 
terests to  endure  until  the  administrative  provision  is  performed,  so 
long  as  I  do  not  give  to  those  beneficiaries  a  right  to  demand  or  en- 
force its  postponement.  Thus  I  may  authorize  my  executors  to  sell 
my  real  estate  whenever  in  their  discretion  they  see  fit,  and  until  sale 
to  lease  it  and  pay  the  rents  to  as  many  beneficiaries  in  succession  as 
I  please,  and  to  pay  the  proceeds  of  sale  to  A.  and  B.,  or  to  the  sur- 
vivor of  them,  or  to  the  issue  of  the  survivor  living  at  lus  death.  Rob- 
ert V.  Coming,  89  N.  Y.  225.  Here  the  provision  would  be  good,  for 
the  reason  that  the  power  of  sale  may  be  exercised  at  any  time  that 
the  trustee  so  wills,  and  the  ownership  of  the  fund  to  arise  from  the 
sale  must  vest  absolutely  not  later  than  the  death  of  the  survivor  of 
A.  and  B. 

So,  in  the  instant  case,  even  if  we  admit  that  the  executors  can  con- 
tinue the  business  indefinitely  without  relation  to  lives,  and  can  con- 
tinue during  that  time  to  pay  profits  to  the  employes,  or  even  that  they 
can  continue  the  business  for  the  sole  purpose  of  paying  profits  to 
the  employes,  neither  that  power  nor  the  accompanying  interest  of  em- 
ployes suspends  the  absolute  ownership.  The  executors  may,  in  their 
uncontrolled  volition,  terminate  the  interest  of  any  employe  by  dis- 
charging him,  or  terminate  the  interest  of  all  by  winding  up  the  busi- 
ness. Therefor^,  if  and  whenever  the  absolute  ownership  of  the  pro- 
ceeds to  arise  from  liquidation  or  sale  of  the  business  becomes  fixed, 
the  executors  and  such  absqlute  owners  can  at  any  moment  unite  to 
absolutely  dispose  of  and  transfer  the  business  and  its  proceeds.  If 
we  regard  the  lives  of  the  wife  and  stepdaughter  as  the  measuring  ones, 
we  can  apply  the  rule  stated  in  Schermerhorn  v.  Cotting,  supra ;  Smith 
V.  Havens  Relief  Fund  Society,  44  Misc.  Rep.  594,  90  N.  Y.  Supp. 
168,  affirmed  190  N.  Y.  557,  83  N.  E.  1132;  Chaplin  on  Suspension  of 
the  Power  of  Alienation,  §  233. 

Paragraph  9  reflects  to  some  degree  the  intention  of  the  testator  as 
to  the  time  when  the  business  should  be  sold,  and  that  period  is  with- 
in the  measuring  life  of  the  wife.  This  paragraph  empowers  the 
executors  to  loan  money  to  William  Allen  &  Co.  "for  a  period  not  long- 
er than  the  natural  life  of  my  beloved  wife."  It  is  quite  clear  that  the 
testator  had  in  mind  the  large  yearly  profits,  amounting  to  about  $20,000 
per  annum,  earned  in  the  business,  and  that,  if  it  was  continued  for 
the  life  of  the  widow,  the  discretion  given  under  paragraph  12  woulo 
possibly  not  have  to  be  exercised,  and,  if  at  all,  only  in  some  measure. 
After  her  death,  the  testator  had  no  great  care  for  those  who  took  as 
beneficiaries.  Again,  the  fifteenth  clause  reflects  possibly  his  intention 
as  to  the  duration  of  the  business.  Upon  the  death  of  the  wife,  the 
executors  are  directed  to  sell  32  of  the  52  shares  of  stock  held  in 
trust  for  her,  and  the  money  therefrom  is  to  revert  to  his  residuary 
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estate.  The  other  20  shares,  being  part  of  the  52  shares  held  in  trust 
for  the  widow,  fall  into  the  residuary  estate  by  the  terms  of  the  third 
clause  of  the  codicil.  When  he  directed  the  sale  of  the  32  shares,  did 
he  not  mean  a  breakup  of  the  business?  His  duty  to  a  wife  and 
widow  had  been  met  and  fully  performed. 

[20]  I  know  of  no  rule  of  law  that  prohibits  a  testator  from  direct- 
ing the  continuation  of  his  going  business  and  making  it  a  part  of  a 
trust  estate,  provided  it  is  not  used  as  the  measure  of  the  life  of  the 
trust.  In  Matter  of  Frbelich,  122  App.  Div.  440,  107  N.  Y.  Supp.  173, 
affirmed  192  N.  Y.  566,  85  N.  E.  1110,  a  trust  was  created  for  the  life 
of  the  wife,  and  upon  the  further  trust  to  continue  the  business  until 
the  youngest  child  shall  arrive  at  the  age  of  21  years,  or  as  long  as  the 
net  profits  of  said  business  shall  yield  10  per  cent,  upon  an  investment 
of  $50,000.    The  court  said : 

"We  thiuk  the  fair  construction  of  this  clause  made  it  the  duty  of  the 
trustees  to  close  out  the  business  when  it  became  apparent  that  the  business 
would  not  earn  the  10  per  cent,  profit  specified.  At  the  same  time  reasonable 
latitude  should  be  allowed  the  trustee  in  determining  whether  or  not  the 
business  was  capable  of  making  the  10  per  cent  profit  anticipated." 

In  Matter  of  Jones,  103  N.  Y.  621,  9  N.  E.  493,  57  Am.  Rep.  775, 
a  direction  was  given  to  carry  on  the  business,  being  part  of  the  trust 
property.    The  court  said : 

"The  provision  under  the  will,  authorizing  the  executors  to  discontinue  the 
business  when  it  was  no  longer  advantageous  to  continue  it,  bears  strong  in- 
dication of  the  intention  of  the  testator  that,  when  the  body  of  the  estate 
fails  to  yield  a  sufficient  income,  ♦  ♦  ♦  then  the  occasion  arrives  men- 
tioned in  the  will,  when  it  becomes  the  duty  of  the  executors  to  discontinue'* 
it. 

In  Costello  v.  Costello,  209  N.  Y.  252,  103  N.  E.  148,  the  wiU  cre- 
ated a  trust  of  the  rest,  residue,  and  remainder  of  the  property  (which 
included  the  business  of  the  testator)  for  a  son  for  life,  with  remainder 
to  the  son's  children,  and  made  the  following  direction  as  to  the  busi- 
ness : 

"But  I  order  and  direct  that  part  of  my  estate  as  shall  be  in  the  business 
of  P.  C.  Costello  &  CJo.  shall  be  allowed  to  so  remain  by  the  trustees  so  long 
as  they  [the  trustees]  think  fit" 

In  Matter  of  Toch,  178  App.  Div.  544,  165  N.  Y.  Supp.  559,  the 
stock  of  the  testator  and  that  of  a  brother  controlled  the  business,  and 
the  will  gave  the  stock  to  the  executors,  in  trust  for  the  widow,  with 
direction  to  hold  "so  long,  as  my  brother  may  hold  all  the  stock  now 
held  by  him."    The  court  said : 

"The  testator  distinguished  between  the  trust  that  he  created  and  the  reser- 
vation that  the  trustees  were  to  make  of  the  stock."  In  re  Rumsey's  Will,  18 
N.  Y.  Supp.  402  ;i  Willis  v.  Sharp,  113  N.  Y.  586,  21  N.  E.  105,  4  L.  R.  A  493; 
Manhattan  Oil  Co.  v.  Gill,  118  App.  Div.  17,  103  N.  Y.  Supp.  384. 

The  question  of  these  trusts  being  void,  because  they  were  trusts 
to  continue  a  business,  was  not  even  raised. 

1  Reported  in  full  in  the  New  York  Supplement ;  reported  as  a  memorandmn 
decision  without  ophilon  In  63  Hun,  635. 
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The  shares  of  stock  of  William  Allen  &  Co.  are  trust  property. 
The  corporation,  and  not  the  trustees  under  the  will,  would  make  the 
income.  Justice  Cullen,  in  Matter  of  Rogers,  22  App.  Div.  428, 
437,  48  N.  Y.  Supp.  175,  181,  affirmed  161  N.  Y.  108,  55  N.  E.  393, 
said : 

•'Technically,  though  also  legally,  the  specific  thing  which  Is  the  subject  of 
the  trust  is  not  an  Interest  in  the  property  of  the  corporation,  but  in  the 
shares  of  the  corporation." 

The  profits  produced  by  the  shares  of  the  stock  of  the  corporation 
are  to  be  treated  as  income.  Matter  of  Slocum,  169  N.  Y.  153,  62 
N.  E.  130;  Matter  of  McCollujn,  80  App.  Div.  362,  80  N.  Y.  Supp. 
755.  In  Thorn  v.  De  Breteuil,'  179  N.  Y.  64,  71  N.  E.  470,  the  will 
created  a  trust  for  the  wife  and  children.  The  executors  were  di- 
rected to  carry  on  the  business  engaged  in  by  the  testator.  The  court, 
by  Judge  Gray,  said : 

"Such  an  accumulation  ♦  ♦  ♦  was  planned,  ♦  ♦  ♦  not  uppn  the 
theory  that  his  extensiye  business  was  to  be  maintained  thereby,  but  because 
his  children  would  not  require  ♦  ♦  ♦  aU  of  the  income.  ♦  ♦  ♦  *The 
paramount  consideration,'  as  was  said  by  Mr.  Justice  Jenks  [when  he  wrote  in 
this  case  (86  A.  D.  405i  83  N.  Y.  Supp.  849)],  'was  the  provision  for  his  children^ 
not  the  maintenance  of  the  business.'  •  ♦  •  A  testator  may  competently 
direct  that  his  business  shall  be  carried  on;  but  such  a  direction,  simpUciter^ 
will  be  construed  as  an  authority  to  carry  it  on  with  the  funds  already  in- 
Tested  in  it  at  the  time  of  [his]  death."    Willis  v.  Sharp,  supra. 

The  contention  of  the  next  of  kin  that  the  trust  under  the  eighth 
paragraph  is  void,  because  it  was  for  the  purpose  of  keeping  William 
Allen  '&  Co.  in  business  as  long  as  it  should  be  profitable,  is  unten- 
able. Steinway  v.  Steinway,  163  N.  Y.  183,  57  N.  E.  312.  The  trust 
is  limited  and  measured  by  the  lives  of  Annie  B.  Allen  and  Eva  B. 
Graham.  The  measure  of  sitspension  is  strictly  the  two  lives  of  the 
wife  and  Eva  B.  Graham.  The  provision  for  employes  is  a  mere  sub- 
sidiary provision,  terminable  at  any  time,  so  that,  if  absolute  owner- 
ship vested  on  the  death  of  the  wife  and  Eva  B.  Graham,  the  provi- 
sions for  the  employes  would  impose  no  obstacle  to  the  absolute  aliena- 
tion of  the  stock  or  the  business.  The  provision  in  the  instant  case 
is  not  similar  to  the  facts  of,  nor  does  it  fall  within  the  ruling  of, 
Hagemeyer  v.  Saulpaugh,  97  App.  Div.  535,  90  N.  Y.  Supp.  228,  cited 
in  Matter  of  Berry,  154  App.  Div.  509,  139  N.  Y.  Supp.  186,  And  Da- 
vis V.  MacMahon,  supra.  The  estate  is  limited  so  that,  in  every  pos- 
sible contingency,  it  will  absolutely  terminate  at  the  death  of  the  sur- 
vivor of  the  two  life  tenants,  as  required  in  Matter  of  Wilcox,  194  N. 
Y.  288,  87  N.  E.  497.  If  an  appellate  court  should  disagree  with  this 
conclusion,  I  assume  the  principle  of  rescuing  a  portion  of  a  trust  so 
well  developed  in  Re  Colegrove,  221  N.  Y.  455,  117  N.  E.  813,  would 
be  applied.  Matter  of  Zimmermann,  104  Misc.  Rep.  699,  168  N.  Y. 
Supp.  729,  affirmed  Second  Department  183  App.  Div.  939,  171  N.  Y. 
Supp.  1103 ;  Matter  of  Thaw,  182  App.  Div.  368,  169  N.  Y.  Supp.  430. 

[21]  The  widow  contends  that  paragraph  twelfth  of  the  will  is  a 
separate  paragraph,  with  a  separate  idea  back  of  it,  and  is  meant  to  au- 
thorize the  executors  to  give  a  set  sum  of  money  in  gross  absolutely 
to  the  widow  for  her  proper  support  and  maintenance  **in  addition"  to 


Digitized  by 


Google 


414  181  NBW  YOBK  SUPPLBHBNT  (Sur.  Ct 

any  other  provision  in  the  will  for  her.  It  is  claimed  that  the  mortality 
tables  should  be  used  in  ascertaining  the  amount  due  her,  and  that  the 
amount  would  be  about  $70,000.  I  cannot  accede  to  this.  This  is 
making  too  free  with  the  direction  of  the  will.  If  the  testator  had 
intended  to  give  the  major  part  of  his  estate  to  the  widow  absolutely, 
after  providing  for  her  in  paragraph  eighth,  he  would  have  said  so  in 
simple,  direct  and  clear  language.  In  my  opinion,  paragraph  twelfth 
creates  a  power  in  trust  (section  137  of  the  Real  Property  Law),  of 
which  the  executors  are  the  trustees  of  the  power.  The  provisions  of 
the  Real  Property  Law  apply  equally  to  the  creation  of  powers  dealing 
with  personal  property.  Cutting  v.  Cutting,  86  N.  Y.  522.  In  Stein- 
way  V.  Steinway,  supra,  the  Court  of  Appeals  said : 

"The  court    •    •    ♦    wlU  construe  any  authority  and  duty  conferred  or  . 
iosposed  upon  executors,  where  it  is  i>ossible  to  do  so,  as  a  mere  power  in 
trust,  although  the  duty  Imposed,  or  the  authority  conferred,  may  require 
that  the  executors  shaU  have  control,  possession  and  actual  management  of 
the  estate.*' 

The  mere  omission  to  name  executors  as  trustees,  or  to  use  formal 
words  to  clothe  them  with  the  power  of  trustees,  is  not  controlling. 
''The  scheme  of  the  testator  is  the  touchstone,"  says  Justice  Jenks  in 
Thorn  v.  De  Breteuil,  86  App.  Div.  405,  423,  83  N.  Y.  Supp.  849, 
861,  affirmed  179  N.  Y.  64,  71  N.  E.  470;  Matter  of  Griffin,  167  N. 
Y.  71,  60  N.  E.  284;  Central  Trust  Co.  v.  Egleston,  185  N.  Y.  23, 
n  N.  E.  989. 

The  testator  created  this  power  in  trust  to  be  "in  addition"  to  what 
he  had  theretofore  given  to  the  widow,  arming  the  trustees  with  dis- 
cretion to  pay  from  the  corpus  of  the  estate  such  a  sum  as  they  may 
deem  necessary  from  year  to  year,  for  her  proper  support  and  main- 
tenance during  her.  natural  life.  He  iiy;ended  to  have  his  widow  live 
in  the  same  station  in  life  as  she  did  when  he  was  living.  He  intended 
to  be  liberal  with  her.  The  only  other  eflfective  provision  for  her  was 
the  trust  of  the  stock  in  the  business.  The  words  "during  the  term 
of  her  natural  life"  create  a  limitation  as  to  the  duration  of  the  en- 
joyment of  the  gift;  therefore  it  does  not  fall  within  the  decisions 
of  Hatch  V.  Bassett,  52  N.  Y.  359,  362,  Matter  of  Dibble,  76  Misc. 
Rep.  413,  137  N.  Y.  Supp.  86,  Matter  of  IngersoU,  95  App.  Div.  211, 
88  N.  Y.  Supp.  698,  and  Matter  of  Goldmark,  186  App.  Div.  447,  174 
N.  Y.  Supp.  595,  vesting  the  corpus  of  a  gift  in  the  beneficiary.  Such 
a  limitation  is  inconsistent  with  absolute  ownership. 

The  next  of  kin  have  attacked  the  exercise  of  the  use  of  the  discre- 
tion granted  in  paragraph  twelfth.  It  is  also  claimed  that  the  property 
of  the  widow  must  first  aid  in  her  support.  The  executors,  on  Septem- 
ber 8,  1915,  and  January  16,  1917,  filed  their  intermediate  accounts. 
Decrees  followed,  dated  October  8,  1915,  and  March  16,  1917.  All 
parties  interested  were  before  the  court  upon  the  final  accounting. 
The  next  of  kin  was  not  cited  upon  the  second  intermediate  accounting. 
These  decrees  approve  the  accounts,  showing  payments  to  the  widow 
of  her  part  of  the  earnings  upon  52  shares  of  the  stock,  amounting  to 
$5,200,  and  payments  under  paragraph  twelfth  of  $3,000.  They  like- 
wise approve  of  payments  made  to  the  employes  under  paragraph 
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eighth  and  the  codicil.  Such  judicial  settlements  are  binding  upon  the 
parties  thereto  of  whom  jurisdiction  was  obtained,  and  they  are  con- 
cluded by  the  decrees  of  the  surrogate.  Section  2550,  Code  of  Civil 
Procedure;  Section  2742,  Code  of  Civil  Procedure;  Matter  of  Elting, 
93  App.  Div.  516,  87  N.  Y.  Supp.  833;  Weintraub  v.  Siegel,  133  App. 
Div.  677,  118  N.  Y.  Supp.  261;  Culross  v.  Gibbons,  130  N.  Y.  447, 
29  N.  E.  839;  Thorn  v.  De  Breteuil,  supra;  Bailey  v.  Buffalo  U 
T.  &  S.  D.  Co.,  213  N.  Y.  525,  107  N.  E.  1043. 

[22]  The  accounting  proceeding  now  pending  in  this  court  indi- 
cates further  payments  to  the  widow  and  the  employes.  It  is  my 
opinion  that  the  discretion  of  the  trustees  in  making  the  pajrments 
under  paragraph  twelfth  has  not  been  abused,  and  that  such  payments 
have  been  made  in  good  faith.  The  testator  evidences  no  intention, 
which  I  am  able  to  find  in  the  will,  that  his  executors  and  trustees 
should  show  a  niggardly  policy  toward  his  wife  and  widow.  The 
will  indicates  in  almost  every  paragraph  an  intention  for  them  to 
be  liberal.  I  am  further  of  the  opinion  that  the  provisions  of  the 
twelfth  paragraph  are  for  her  support,  in  exoneration  of  her  own 
estate,  and  in  addition  to  whatever  else  she  may  be  entitled  to  re- 
ceive under  the  provisions  of  testator's  will.  Matter  of  Reed,  22  App. 
Div.  328,  47  N.  Y.  Supp.  971,  affirmed  160  N.  Y.  702,  57  N.  E.  1123; 
Holden  v.  Strong,  116  N.  Y.  471, 475,  22  N.  E.  960. 

[23]  The  court  may  act  when  trustees  abuse  discretion  or  act  in 
bad  faith,  but  not  otherwise.  Jones  v.  Jones,  8  Misc.  Rep.  660,  30  N. 
Y.  Supp.  177;  Matter  of  Van  Decar,  49  Misc.  Rep.  39,  98  N.  Y.  Supp 
309;  Ireland  v.  Ireland,  84  N.  Y.  325. 

[24]  It  is  also  urged  on  behalf  of  the  next  of  kin  that  the  will  un- 
duly and  unlawfully  accumulates  income  beyond  a  period  which  vio- 
lates section  16  of  the  Personal  Property  Law.  The  profits  upon  4 
shares,  or  parts  of  the  stock,  of  William  Allen  &  Co.  which  the  testator 
failed  to  attach  to  the  trust,  the  profits  upon  20  shares  of  the  52 
shares  held  for  the  widow,  and  the  profits  given  to  employes,  who  may 
surrender  them  under  the  terms  of  the  will,  and  any  other  income 
which  does  not  pass  directly  to  a  beneficiary  of  a  trust,  or  power  in 
trust,  will  go  to  the  persons  presumptively  entitled  to  the  next  eventual 
estate.  Section  63,  Real  Property  Law.  The  rule  laid  down  by  section 
63  applies  equally  to  personal  property.  Matter  of  Harteau,  204  N. 
Y.  292,  97  N.  E.  726.  It  must  be  recalled  that  paragraph  twelfth 
operates  as  a  power  in  trust  for  the  life  of  the  wife  upon  all  the  estate 
other  than  that  which  is  given  by  paragraph  eighth.  If  any  accumu- 
lation obtains,  it  merely  results  incidentally  from  the  administration 
»  of  the  trust,  or  from  faulty  will  drafting.  The  testator  never  intend- 
ed, and  the  will  does  not  expressly,  or  impliedly,  authorize,  the  same, 
and  it  only  invalidates  the  trust  to  the  extent  that  such  accumulations 
are  unlawful.  Matter  of  Martinus,  65  Misc.  Rep.  135,  121  N.  Y.  Supp. 
106;  Pruyn  v.  Sears,  96  Misc.  Rep.  200,  161  N.  Y.  Supp.  58;  Camp 
V.  Presbyterian  Society,  105  Misc.  Rep.  139,  173  N.  Y.  Supp.  581 ; 
in  re  Armstrong,  109  Misc.  Rep.  472,  179  N.  Y.  Supp.  186;  In  Re 
Cronk,  109  Misc.  Rep.  516,  179  N.  Y,  Supp.  191 ;  St.  John  v.  Andrews 
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Institute,  191  N.  Y.  254,  83  N.  E.  981,  14- Ann.  Cas.  708;  Matter  of 
Ossman  v.  Von  Roemer,  221  N.  Y.  381,  117  N.  E.  576. 

[25]  The  four  shares  of  stock  which  the  testator  failed  to  annex 
to  the  trust  and  the  20  shares  of  the  52  shares  of  stock  held  in  trust 
for  the  widow  upon  her  death  pass  to  the  trust  of  the  residuum  in 
favor  of  Eva  B.  Graham,  If  there  had  been  a  lapsed  legacy  or  void 
provision  in  this  will,  it  would  have  passed  on  to  the  persons  taking  the 
residuary  estate  (Morton  v.  Woodbury,  supra;  Langley  v.  West- 
chester Trust  Co.,  180  N.  Y.  326,  73  N.  E.  44;  Albany  Hospital  v. 
Albany  Guardian  Society,  214  N.  Y.  435,  108  N.  E.  812;  Endress  v. 
Willey,  122  App.  Div.  110, 106  N.  Y.  Supp.  726,  affirmed  197  N.  Y.  541. 
91  N.  E.  1112;  Matter  of  Sayre,  179  App.  Div.  269,  166  N.  Y.  Supp. 
499;  Real  Property  Law,  §  63),  which  rule  is  equally  applicable  to  fu- 
ture interest  in  personal  property.  Under  a  general  residuary  clause, 
should  any  part  of  the  will  be  declared  illegal,  such  void  bequests  will 
fall  into  the  residuum  and  only  a  void  bequest  of  the  residuum  passes  to 
the  next  of  kin.  Spencer  v.  Hay  Library  Association,  36  Misc.  Rep. 
398,  73  N.  Y.  Supp.  712 ;  Utica  Trust  &  S.  D.  Co.  v.  Thomson,  87  Misc. 
Rep.  31, 149  N.  Y.  Supp.  392;  Riker  v.  Cornwell,  113  N.  Y.  115,  20  N. 
E.  602;  Booth  v.  Baptist  Church,  126  N.  Y.  215,  28  N.  E.  238. 

The  gift  to  May  Sadler,  brought  into  existence  by  the  death  of  the 
widow,  may  be  sustained  as  a  trust,  or  an  annuity.  The  trustees  must 
set  aside  a  sufficient  sum  to  produce  the  annuity.  Upon  May  Sadler's 
death,  the  principal  will  pass  to  the  ultimate  remainderman. 

[26]  The  gifts  to  the  Trinity  Episcopal  Church  of  $150  per  annum 
for  a  period  of  10  years  and  to  the  Men's  Club  of  Trinity  Parish  of 
$100  per  annum  for  a  period  of  5  years  may  be  sustained,  because  they 
are  gifts  in  the  nature  of  an  annuity  or  trust  in  favor  of  charity.  The 
testimony  shows  that  the  Men's  Club  is  an  unincorporated  organiza- 
tion of  men  of  the  narish,  with  certain  religious  activities  and  duties 
in  connection  with  the  church.  The  rector  is  the  president  of  the  club. 
The  testator  was  a  member  of  the  club,  and  knew  its  purposes,  ac- 
tivities, and  needs.  It  will  be  treated  as  a  part  of  the  Trinity  Fplsco- 
pal  Church,  and,  in  order  to  make  the  gift  effective,  the  church  w?ll 
be  permitted  to  take.  Kemochan  v.  Farmers'  L.  &  T.  Co.,  187  App. 
Div.  668,  175  N.  Y.  Supp.  831,  affirmed  227  N.  Y.  658,  126  N.  E. 
912;  In  re  Deming  (Sup.)  112  N,  Y.  Supp.  170;  Matter  of  Re- 
formed Episcopal  Church,  98  Misc.  Rep.  145,  163  N.  Y.  Supp.  1042; 
Matter  of  Hochhalter,  106  Misc.  Rep.  419, 424, 176  N.  Y.  Supp.  264;  In 
re  Isbell,  1  App.  Div.  158,  37  N.  Y.  Supp.  919.  These  gifts  will  con- 
tinue for  the  several  periods  in  the  event  of  the  falling  in  of  the  meas- 
uring lives.  Peoples'  Trust  Co.  v.  Flynn,  188  N.  Y.  385,  80  N.  E.  1098 ; « 
Orr  v.  Orr,  147  App.  Div.  753,  133  N.  Y.  Supp.  48,  affirmed  212  N.  Y. 
615, 106  N.  E.  1037.  These  gifts  to  May  Sadler,  and  to  the  Men's  Club, 
and  to  the  church,  are  carved  out  by  the  will  before  the  balance  is 
directed  to  be  held  in  trust  for  Eva  B.  Graham. 

That  part  of  the  third  paragraph  of  the  codicil  which  authorizes 
the  trustees,  upon  the  expiration  of  the  second  life  estate,  to  pay  the 
profits  upon  the  shares  of  stock  to  William  Allen  &  Co.,  is  admit- 
tedly illegal.    No  one  contends  otherwise.    Thorn  v.  De  Breteuil,  179 
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N.  Y.  64,  78,  71  N.  E.  470.  This  void  provision  will  be  tift  off,  zAi 
it  will  not  be  allowed  to  invalidate  the  other  dispositi<Mls  of  the  will? 
Matter  of  Abbey,  98  Misc.  Rep.  506,  164  N.  Y.  Supp.  934;  Matter 
of  Berry,  154  App.  Div.  509,  139  N.  Y.  Supp.  186;  Kalish  v.  Kalish, 
166  N.  Y.  368,  59  N.  E.  917;  Matter  of  Colegrove,  supra;  Matter 
of  Hitchcock,  222  N.  Y.  57,  118  N.  E.  220;  Carrier  v.  Carrier,  226 
N.Y.  114,  123N.E.  135. 

[271  Following  the  void  provision  is  the  gift  of  the  residuary  es- 
tate to  Trinity  Episcopal  Church,  preceded,  however,  by  this  clause: 

"In  the  event  of  the  sale  of  the  William  Allen  ft  Co.,  or  liquidation  there- 
of, wherehy  it  ceases  to  be  a  going  concern  or  ceases  to  do  business  in  the 
stationery  trade  in  New  York  City." 

In  my  opinion,  this  clause  should  be  eliminated  from  the  will  for 
two  reasons :  First,  because  it  is  a  part  of  the  preceding  void  provi- 
sion ;  secondly,  it  is  an  ulterior  limitation  without  potency  in  express- 
ing the  intent  of  the  testator.  There  is  no  force  in  the  words  "in 
the  event"  or  in  the  position  that  those  words  occupy  in  the  codicil 
as  would  necessitate  the  absurd  interpretation  that  the  ultimate  dis- 
position of  "the  income"  after  the  deaths  of  the  wife  and  Eva  B. 
Graham  was  intended  to  depend  upon  the  question  whether  the  busi- 
ness was  sold  during  the  life  of  the  wife  or  afterward.  He  has  pro- 
vided in  express  terms  for  the  sale  of  the  business,  and  he  could  not 
have  intended  that  his  testamentary  disposition  respecting  "the  income" 
from  the  resulting  fund  should  not  go  into  effect  in  case  a  purchaser 
should  elect  to  continue  the  business.  I  think  that  what  he  probably  had 
in  mind  was  to  distinguish  between  a  sale  or  liquidation  which  ter- 
minated the  interest  of  his  estate,  and  a  transaction  such  as  merger  or 
other  consolidation  which  left  his  estate  with  a  continuing  interest. 
This  clause  falls  within  the  ruling  of  Mr.  Justice  Woodward,  who, 
writing  for  the  Appellate  Division  of  the  Second  Department  in  Matter 
of  Murray,  75  App.  Div.  246,  78  N.  Y.  Supp.  165,  said : 

"In  such  a  case  the  role  is  quite  well  settled  that  an  ulterior  Umitatlon« 
though  Invalid,  will  not  be  allowed  to  invalidate  the  primary  dispositions 
of  the  will,  but  will  be  cut  off  in  the  case  of  a  trust  which  is  not  an  entirety, 
as  well  as  in  the  case  of  a  limitation  of  a  legal  estate."  Tiers  v.  Tiers,  98 
N.  Y.  568,  573,  and  authorities  there  cited. 

"When  a  will  contains  separate  trusts,"  says  the  court  in  Haynes  v.  Sher* 
man,  117 'N.  Y.  433,  437,  22  N.  E.  938,  939,  "some  of  which  are  legal  and 
some  illegal,  or  various  limitations  of  estates  not  dependent  upon  each  other 
or  essentially  connected,  some  of  which  are  legal  and  some  illegal,  the  illegal 
portions  may  be  stricken  out  knd  the  other  portions  permitted  to  stand,  and ' 
the  books  are  full  of  illustrations  of  such  cases." 

[28]  The  main  testamentary  purpose  of  the  testator  should  not  be 
frustrated  because  of  its  existence.  The  will  was  carelessly  drawn. 
Words,  sentences,  and  paragraphs  were  loosely  fltmg  together ;  incon- 
sistencies were  created.  But  a  failure  to  use  appropriate  and  techni- 
cal language,  or  a  misapplication  of  legal  terms,  will  not  defeat  an 
intention  clearly  manifested  by  a  careful  examination  of  the  will. 
Bliven  v.  Seymour,  88  N.  Y.  470.  Grammatical  rules  may  be  disre- 
garded and  words  and  limitations  transposed,  supplied  or  rejected. 
ISl  N.Y.S.— 27 
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Matter  of  Wardwell's  Will,  N.  Y.  L.  J.  June  11,  1914.  Bearing  in 
mind  these  rules  and  also  the  rule  of  construction  as  to  intestacy,  this 
clause  should  not  be  allowed  to  prevail,  when,  by  cutting  it  off  as  a 
void  direction  interpolated  in  the  instrument,  the  will  of  the  testator 
can  be  effectuated  according  to  a  plain  intent  Denison  v.  Denison, 
185  N.  Y.  438,  78  N.  E.  162 ;  Matter  of  U.  S.  Trust  Co.,  86  Misc.  Rep. 
603,  148  N.  Y.  Supp.  762;  Fulton  Trust  Co.  v.  Phillips,  supra;  Mat- 
ter of  Colegrove,  supra. 

When  tlie  last  life  estate  ends,  the  trust  terminates,  and  William  Al- 
len &  Co.  must  cease  doing  business  under  the  direction  of  the  trus- 
tees, except  for  the  purpose  of  winding  up  its  business  career,  and 
therefore  the  sale,  or  liquidation,  or  ceasing  to  be  a  going  concern, 
must  all  take  place  in  law  before,  or  at  the  time.  Trinity  Church  is  en- 
titled to  take  as  vested  remainderman.  The  event  cannot  take  place 
thereafter,. and  consequently  there  is  no  force  to  this  inconsistent  ul- 
terior limitation.  Harrison  v.  Harrison,  36  N.  Y.  543 ;  Tiers  v.  Tiers, 
supra;  Henderson  v.  Henderson,  113  N.  Y.  1,  20  N.  E.  814.  All 
trusts  end  when  the  purposes  for  which  they  were  created  have  been 
performed.  Burke  v.  O'Brien,  115  App.  Div.  574,  100  N.  Y.  Supp. 
1048;  Hopkins  v.  Kent,  145  N.  Y.  363,  40  N.  E.  4;  Matter  of  Finck, 
103  Misc.  Rep.  526,  170  N.  Y.  Supp.  510;  Appell  v.  Appell,  177  App. 
Div.  570,  164  N.  Y.  Supp.  246,  affirmed  221  N.  Y.  602,  117  N.  E. 
1060.  Whether,  upon  the  termination  of  the  trusts,  the  church,  as  a 
charitable  donee  and  owner,  may  continue  the  business,  is  another  ques- 
tion, which  need  not  be  here  discussed  nor  decided.  Should  the  trust 
of  the  stock  under  paragraph  eighth  be  eliminated  as  void,  the  twelfth 
paragraph,  and  the  trust  of  the  residuum  of  the  estate  for  Eva  B.  Gra- 
ham survive  as  valid.  Certainly  in  that  event  the  contingency  relating 
to  the  sale  of  the  business  will  fail,  being  fclearly  without  value  to  the 
will,  and  the  church  would  take  as  residuary  legatee. 

[291  The  sixteenth  paragraph  of  the  will,  revoked  by  the  codicil, 
gave  the  residue  of  the  estate  to  charity.  When  William  Allen  ^e- 
cuted  the  codicil,  his  intention  had  only  changed  as  to  the  ultimate 
beneficiary.  The  gift  to  charity  still  obtained  in  his  mind.  The  pur- 
pose to  omit  his  own  blood  relatives  from  his  will,  as  he  had  from  his 
life,  was  quite  uppermost  in  his  mind.  This  brings  us  to  the  charac- 
ter of  the  gift  to  the  Trinity  Episcopal  Cliurch,  which  follows  the 
limitation  just  discussed,  in  these  words : 

"I  direct  the  said  income  from  my  residuary  estate  to  be  paid  to  Trinity 
Episcopal  Cliurch  of  Mt  Vernon,  New  York,  of  which  Rev.  W.  H.  Owen,  Jr., 
is  at  this  time  rector." 

This  is  the  clause  giving  the  residue.  Is  the  bequest  of  the  residue  a 
direct  gift  to  the  church,  or  is  it  a  trust  to  be  executed  by  the  trus- 
tees under  the  will  for  charitable  uses?  A  gift  of  income  tends  to 
vest  in  the  beneficiary  the  capital  of  which  the  income  is  given.  Cam- 
mann  v.  Bailey,  210  N.  Y.  19,  103  N.  E.  824. 

'*It  is  a  well-settled  rule,  both  in  this  Jurisdiction  and  in  England,  that  a 
gift  of  income  of  property  without  limitation  with  respect  to  the  time  of 
enjoyment,  with  no  other  disposition  of  the  corpus,  is  intended  as  a  gift  of  the 
corpus."    Matter  of  Goldmark,  186  App.  Div.  447,  174  N.  Y.  Supp.  595,  FIret 
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Department,  1919,  dtlng  Hatch  v.  Badaett,  62  N.  T.  862;  Lodce  v..FariiierB' 
Loan  &  Trust  Co..  140  N.  Y.  146,  35  N.  B.  578;  Tabernacle  Church  ▼.  Fifth 
Avenue  Church,  60  App.  Dlv.  327,  70  N.  Y.  Supp.  181 ;  Matter  of  Dibble,  76 
Misc.  Rep.  413,  137  N.  Y.  Supp.  86. 

[30]  No  particular  mode  of  expression  is  necessary  to  constitute  a 
residuary  legatee.  It  is  sufficient  if  the  intention  of  the  testator  be 
plainly  expressed  in  the  will.  2  Williams  on  Executors  (7th  Am.  Ed.) 
801,  quoted  with  approval  in  Morton  v.  Woodbury,  supra.  The  Trinity 
Episcopal  Church  of  Mt.  Vernon  was  incorporated  October  21,  1856, 
pursuant  to  chapter  60  of  the  Revised  Laws  of  1813,  relating  to  reli- 
gious corporations,  the  certificate  of  incorporation  being  filed  in  the 
Records  of  Religious  Societies,  liber  B,  page  209,  Westdiester  county 
clerk's  office.  This  revision  embraced  the  whole  subject  of  religious 
corporations.  People  v.  Keese,  27  Hun,  483.  Religious  bodies  are  now 
governed  by  the  present  Religious  Corporations  Law  (Consolidated 
Laws,  c.  51),  and  the  General  Corporation  Law  (Consolidated  Laws, 
c.  23).  The  object  of  its  corporate  powers  is  the  promulgation  of  re- 
ligion for  the  benefit  of  mankind  and  the  general  welfare  of  society 
and  the  government.  Section  3  of  the  Religious  Corporations  Law, 
chapter  53  of  the  Laws  of  1909,  relates  to  the  filing  and  recording  of 
certificates  of  incorporation  of  religious  corpofations,  and  section  6 
relates  to  their  acquisition  of  proF>erty.  By  the  General  Corporation 
Law,  chapter  28,  Laws  of  1909,  §•  9,  the  certificate  of  incorporation 
shall  be  presumptive  evidence  of  their  incorporation  and,  by  section 
11,  every  such  corporation  shall  have  power  to  acquire  property  by  gift, 
devise,  or  bequest. 

[311  Religion  is 'a  public  charity.  Ki  Matter  of  Robinson,  203  N. 
Y.  380,  96  N.  E.  925,  37  L.  R.  A,  (N.  S.)  1023,  Judge  Chase  said: 

"Hie  spirit  of  love  and  religion,  which  is  the  basis  of  charity,  sboulcl  be 
exercised  in  condtruing  the  provisions  of  such  acts." 

Charity  is  also  defined  in  Jackson  v.  Phillips,  14  Allen  (Mass.)  539, 
556;  Matter  of  Moore,  66  Misc.  Rep.  116,  122  N.  Y.  Supp.  828;  Utica 
Trust  Co.  V.  Thompson,  87  Misc.  Rep.  31,  47,  149  N.  Y.  Supp.  392. 
The  use  must  be  public  in  its  nature. 

[32]  The  church  is  authorized  to  take  property  by  devise  or  bequest, 
and  it  may  hold  it  for  the  purposes  and  objects  for  which  it  was  in- 
corporated. A  gift  to  trustees  of  a  corporation  is  a  gift  to  a  corpora- 
tion. Chamberlain  v.  Chamberlain,  43  N.  Y.  424 ;  Johnston  v.  Hughes, 
187  N.  Y,  444,  80  N.  E.  373 ;  Rector,  etc.,  v.  Morgan,  88  Misc.  Rep. 
702,  152  N.  Y.  Supp.  497;  Fowler  on  Charitable  Uses  and  Donations, 
p.  120. 

[33]  A  direct  gift  to  a  charitable  corporation  is  not  a  trust  in  the 
eye  of  the  law.  It  is  a  charitable  donation.  Fowler* on  Charitable  Uses, 
Trusts  &  Donations,  72  and  84;  Wetmore  v.  Parker,  52  N.  Y.  459; 
Coggeshall  v.  Pelton,  7  John's  Ch.  292, 11  Am.  Dec.  471 ;  Bird  v.  Merk- 
lee,  144  N.  Y.  544,  39  N.  E.  645,  27  L.  R.  A.  423;  Matter  of  Griffin, 
167  N.  Y.  71,  60  N.  E.  284;  Matter  of  Durand,  194  N.  Y.  477,  87  N. 
E.  677;  Sherman  v.  Richmond  Hose  Co.,  186  App.  Div.  417,  175  N. 
Y.  Supp.  8;  Johnston  v.  Hughes,  187  N.  Y.  453,  80  N.  E.  373 ;  Fralick 
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V.  Lyford,  107  App.  Div.  543,  95  N.  Y.  Supp.  433,  affinned  187  N.  Y. 
524,  79  N.  E.  1105 ;  Congregational  Unitarian  Society  v.  Hale,  29  App. 
•  Div.  396,  51  N.  Y.  Supp.  704;  Kingsbury  v.  Brandegee,  113  App.  Div. 
606,  100  N.  Y.  Supp.  353;  Warburton  Avenue  Baptist  Church  v. 
Clark  (2d  Dept.)  158  App.  Div.  230,  142  N.  Y.  Supp.  1089. 

During  the  struggle,  in  the  period  from  the  year  1830  to  the  time 
when  Holmes  v.  Mead,  52  N.  Y.  332,  was  decided,  the  courts  differed 
as  to  whether  the  law  of  charitable  trusts  still  obtained  in  this  state,  but 
the  law  of  charitable  donations  always  obtained  and  was  considered  in 
Yates  v.  Yates,  9  Barb.  324,  343,  approved  in  Bascom  v.  Albertson, 
34  N.  Y.  584,  as  being  the  better  way  to  effectuate  a  testator's  chari- 
table wishes.  A  perfect  charitable  donation  to  corporations  now  in- 
volves a  donor  who  is  capable  and  a  donee  having  capacity  to  take 
and  hold  the  donation.  The  charter  of  the  corporate  donee  is  the 
usual  criterion  of  its  power  or  capacity  to  take  and  hold  the  donation. 
Riker  v.  Leo,  115  N.  Y.  93,  102,  21  N.  E.  719.  A  corporation,  having 
capacity  to  take,  may  take  as  a  residuary  legatee.  Rainey  v.  Laing, 
58  Barb.  453;  Burrill  v.  Boardman,  43  N.  Y.  254,  3  Am.  Rep.  694; 
Cruikshank  v.  Home  for  Friendless,  113  N.  Y.  337,  21  N.  E.  64,  4  L. 
R.  A.   140. 

Because  charitable  donations  do  not  fall  within  chapter  701  of  the 
Laws  of  1893,  which  re-established  charitable  uses  and  trusts,  the  ques- 
tion arises  whether  there  is  any  authority  lodged  in  the  state,  through 
its  officers,  or  its  courts,  to  control  the  use  of  the  charity  given  in 
this  direct  manner.  Fowler,  In  his  wprk  on  Charitable  Uses,  Trusts  and 
Donations,'  page  72,  says: 

"So,  while  the  property  donated  to  a  corporation  is  impreased  in  the  hands 
of  a  charitable  corporation  with  a  permanent  trust  character,  such  character 
is  impressed  by  the  state  in  the  instrument  of  incorporation,  and  not  by  a 
private  donor — a  distinction  of  some  consequence  where  the  state  assumes  to 
regulate  charitable  donations  on  the  basis  of  common  trusts."  Fosdick  t. 
Town  of  Hempstead,  125  N.  Y.  595,  26  N.  E.  801,  11  L.  R.  A.  716;  Matter  of 
WiU  of  Ingersoll,  131  N.  Y.  573,  30  N.  E.  47;  Bird  v.  Merklee,  supra. 

Again,  Fowler  says,  at  page  123 : 

"As  most  permanent  and  indefinite  charitable  donations  are  by  the  past 
policy  of  the  state  now  required  to  be  made  to  charitable  corporations,  me 
remedies  for  a  breach  of  the  terms  of  the  founders'  or  donors'  gifts  are  gener- 
ally to  be  sought  in  the  laws  of  the  state  regulating  charitable  corporations, 
or  in  the  law  relating  to  a  breach  of  common-law  conditions.  The  terms  of 
the  gifts  ordinarily  merge,  as  it  were,  in  the  charter  of  the  donee  corpora- 
tion. If  the  true  intent  and  purpose  of  the  franchise  of  such  a  corporation 
is  violated,  the  state  has  an  interest  in  suppressing  the  corporation,  and  may 
take  away  its  charter."  Buell  v.  Gardner,  83  Misc.  Rep.  513,  144  N.  Y.  Supp. 
945 ;  affirmed  168  App.  Div.  278. 149  N.  Y.  Supp.  803, 153  N.  Y.  Supp.  1108;  Peo- 
ple V.  North  River  Sugar  Refining  Co..  121  N.  Y.  582,  24  N.  E.  834,  9  L.  K. 
A.  33,  18  Am.  St.  Rpp.  843;  People  v.  Powers,  8  Misc.  Rep.  628,  29  N.  Y. 
Supp.  950,  affirmed  81^  Hun,  440,  31  N.  Y.  Supp.  1131,  reversed  on  other 
grounds  in  147  N.  Y.  104,  41  N.  B.  432,  35  Lu  R.  A.  502;  chapter  79,  Laws  of 
1875 ;   chapter  176,  Laws  of  1876. 

The  amendment  of  1893  (chapter  701,  now  section  12  of  the  Per- 
sonal Property  Law)  re-established  charitable  uses  and  trusts  and  again 
tolerated  inalienability.  The  distinction  between  a  trust  for  charitable 
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uses  and  a  gift  for  charity,  however,  seems  still  to  be  recognized. 
Matter  of  Griffin,  ^upra ;  Fralick  v.  Ly f ord,  supra ;  Matter  of  Freud- 
enheim,  108  Misc.  R^p.  528,  177  N.  Y.  Supp.  795.  All  the  recent  de- 
cisions of  the  courts  tend  to  make  effectual  public  and  charitable  gifts 
when  it  is  possible.  Matter  of' Robinson,  203  N.  Y.  380,  96  N.  E.  925, 
37  L.  R.  A.  (N.  S.)  1023;  Matter  of  Cunningham,  206  N.  Y.  601,  100 
N.  E.  437;  Matter  of  MacDowell.  217  N.  Y.  457,  112  N.  E.  177,  L- 
R.  A.  1916E,  1246,  Ann.  Cas.  1917E,  853;  Butterworth  v.  Keeler,  219 
N.  Y.  446,  114  N.  E.  803;  Matter  of  Norton,  165  App.  Div.  787.  151 
N.  Y.  Supp.  292 ;  Matter  of  Groot,  173  App.  Div.  436, 159  N.  Y.  Supp. 
1003,  affirmed  226  N.  Y.  576,  123  N.  E.  867 ;  Torrey  v.  Day,  81  Misc. 
Rep.  39,  141  N.  Y.  Supp.  814;  Buell  v.  Gardner,  supra;  Utica  Trust 
&  Deposit  Co.  V.  Thompson,  87  Misc.  Rep.  31,  149  N.  Y.  Supp. 
392.  In  Morris  v.  Edwards,  227  N.  Y.  141,  124  N.  E.  724,  a  recent 
case,  a  gift  was  made  for  masses  in  the  Roman  Catliolic  Church.  Judge 
Pound  said : 

"The  test  of  reasonableness  has  no  place  as  between  the  next  of  kin  and 
the  charitable  trust,  *  *  *  but  wUl  *ln  a  broad  and  liberal  spirit'  uphold 
the  will  as  it  was  written." 

The  will  of  the  testator  gives  the  whole  estate  to  the  executors,  upon 
trust  to  pay  the  income,  and,  if  need  be,  the  corpus,  to  the  wife ;  to 
pay  the  income  to  Eva  B.  Graham ;  to  pay  the  income  to  the  Trinity 
Episcopal  Church.  It  is  my  opinion  that  the  legal  construction  of  the 
will  is  that  the  trusts  terminated  at  the  death  of  the  life  beneficiaries, 
that  a  charitable  trust  was  not  intended  nor  created  by  the  testator,  and 
that  the  gift  of  the  income  to  the  church  is  a  gift  of  the  principal, 
vesting  the  absolute  ownership.  Adams  v.  Perry,  43  N.  Y.  487,  497 ; 
Locke  V.  F.  L.  &  T.  Co.,  140  N,  Y.  135,  145,  35  N.  E.  578;  Hatch  v. 
Bassett,  supra ;  Bird  v.  Merklee,  supra ;  Smith  v.  Havens  Relief  Fund, 
44  Misc.  Rep.  594,  90  N.  Y.  Supp.  168,  affirmed  118  App.  Div.  678, 
103  N.  Y.  Supp.  770.  If  I  am  wrong  in  this,  the  appellate  court  will 
correct  it.  The  question  is  relatively  unimportant,  except  as  to  ac- 
curacy, since  the  income  flowing  from  the  gift  will  reach  the  charity, 
either  as  a  charitable  use  through  the  trustees  under  the  will,  or  as  a 
charitable  donation  through  the  care  and  control  by  the  corporation 
itself. 

By  section  17  of  the  Decedent  Estate  Law  (formerly  chapter  360, 

Laws  of  1860  [Consol.  Laws,  c.  13]): 

"No  person  ha\ing  a  husband,  wife,  child  or  parent,  shall,  by  bis  or  her 
last  will  and  testament,  devise  or  bequeath  to  any  benevolent,  charitable, 
literary,  scientific,  religious  or  missionary  society,  association  or  corporation 
In  trust  or  otherwise,  more  than  one-half  part  of  his  or  her  estate,  after  the 
payment  of  his  or  her  debts,  and  such  devise  or  bequest  shall  be  valid  to  the 
extent  of  one-half,  and  no  more." 

Matter  of  Tone,  186  App.  Div.  361,  366,  174  N.  Y.  Supp.  391,  394: 

"The  act  of  1860  imposed  a  limitation  on  the  right  of  the  testator  to  devise, 
under  the  circumstances  named,  more  than  one-half  of  his  estate  to  the  cor- 
porations therein  specified.  This  statute  was  not  a  mortmain  act.  Amherst 
College  V.  Ritch,  151  N.  Y.  282,  333  [45  N.  E.  876,  37  L.  R.  A.  305].  'It  is  not 
against  public  policy  to  allow  gifts  to  charitable,  benevolent,  sctentLflc,  or 
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educational  institutions.     The  law  allows  and  encourages  such  gifts,  and 
those  who  make  them  are  commended  as  the  benefactors  of  their  race.' " 

The  provisions  of  this  statute  may  be  insisted  upon  by  any  person 
who  would  derive  a  benefit  therefrom  although  not  one  of  the  per- 
sons designated  in  the  section.  Robb  v.  W.  &  J.  College,  185  N.  Y. 
485,  78  N.  E.  359.  In  the  instant  case,  the  direct  gift  to  the  church 
brings  it  within  this  statutory  law  of  limitation.  Decker  v.  Vreeland, 
220  N.  Y.  332,  115  N.  E.  989;  Barber  v.  Terry,  224  N.  Y.  334,  120 
N.  E.  732.  In  Allen  v.  Stevens,  161  N.  Y.  122,  55  N.  E.  568,  the  gift 
was  to  individuals  in  trust  for  a  charitable  purpose,  and  the  court 
held  this  law  did  not  apply.  Applying  this  rule  of  limitation  to  the  in- 
stant case,  if  no  trusts  had  intervened,  we  would  have  the  following  re- 
sult: The  entire  estate  at  death  of  testator,  less  debts,  is  valued  at 
about  $100,000,  and  must  be  the  basis  of  computation.  The  church  may 
have  $50,000,  and  no  more.  Where  there  is  a  residuary  estate,  the  ex- 
pense of  administration  must  fall  upon  that.  Matter  of  Brooklyn 
Trust  Co.,  179  App.  Div.  262,  166  N.  Y.  Supp.  513. 

Therefore  the  effect  of  the  statute  is  to  limit  the  amount  of  the  gift 
to  cliarity.  The  church  may  take  a  fixed  sum,  measured  by  half  of 
the  estate,  less  the  debts.  It  becomes  a  general  legatee,  for  the  purpose 
of  casting  the  expenses  of  administration  on  the  next  of  kin.  Matter 
of  Brooklyn  Trust  Co.,  supra.  What  is  left  is  the  residuary  estate. 
It  must  bear  the  expense  of  the  administration.  The  testator  died  in- 
testate as  to  that  part,  and  it  is  vested  in  the  next  of  kin  and  in  the 
widow  under  the  statutes  of  distribution,  each  taking  a  half  part 
thereof. 

The  leading  case  of  Hollis  v.  Drew  Theological  Seminary,  95  N.  Y. 
166,  was  brought  to  construe  a  will,  where  the  life  estate  was  not  ter- 
minated. It  treats  of  the  manner  of  ascertaining  whether  more  than 
one-half  of  an  estate  was  devised  in  violation  of  the  law  of  1860.  The 
Northampton  or  Carlisle  Tables  of  Mortality  are  accurate,  but  proble- 
matical in  the  instant  case,  as  the  trusts,  if  valid,  are  still  running,  and 
may  continue  for  years,  while  the  discretionary  power  under  the 
twelfth  paragraph  permits  the  corpus  of  the  estate  to  be  used  for  the 
support  and  maintenance  of  the  widow.  To  what  extent  the  corpus 
may  be  depleted  will  remain  uncertain.  A  computation  must  be  defer- 
red until  the  time  of  distribution  and  settlement  of  the  final  accounts  of 
the  trustees,  when  there  will  be  no  uncertainty,  under  the  authority  of 
Hollis  V.  Eh-ew  Theological  Seminary,  supra ;  Matter  of  Ehirand,  194 
N.  Y.  477,  87  N.  E.  677;  Rich  v.  Tiffany,  2  App.  Div.  25,  37  N.  Y. 
Supp.  330;  Matter  of  Strang,  121  App.  Div.  112,  105  N.  Y.  Supp. 
566. 

The  widow  was  71  years  of  age  at  the  death  of  testator.  The  evi- 
dence fails  to  show  Mrs.  Graham's  age  at  that  period,  but,  if  she  had 
been  under  52  years  of  age,  her  expectancy  of  life  would  result  in  the 
church  taking  the  whole  estate.  The  following  cases  also  write  upon 
the  subject:  Matter  of  Teed,  59  Hun,  63,  12  N.  Y.  Supp.  642;  Matter 
of  Hamilton,  100  Misc.  Rep.  72,  165  N.  Y.  Supp.  71 ;  Matter  of  Brook- 
lyn Trust  Co.,  92  Misc.  Rep.  695,  157  N.  Y.  Supp.  671;   Matter  of 
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Runk,  55  Misc.  Rep.  478, 106  N.  Y.  Supp.  851 ;  Garvey  v.  Union  Trust 
Co.,  29  App.  Dm  513,  52  N.  Y.  Supp,  260;  In  re  Colbura,  157  N.  Y. 
Supp.  676;  Frost  v.  Emanuel  (2d  Dept.)  152  App.  Div.  687,  137  N. 
Y.  Supt).  559;  Matter  of  Franklin  Trust  Co.,  190  App.  Div.  575,  180 
N.  Y.  Supp.  293. 

There  is  nothing  in  the  will  to  prevent  the  life  beneficiary  of  income, 
who  is  alsa  the  widow  of  decedent,  from  taking  a  distributive  share  of 
the  corpus  as  to  which  the  decedent  died  intestate.  Greer  v.  Chester, 
supra;  Mount  v.  Mount,  108  Misc.  Rep.  156,  164,  178  N.  Y.  Supp.  168. 
The  final  judicial  settlement  of  the  trustees  will,  of  course,  undertake 
to  make  a  proper  distribttfion  of  the  estate  between  the  charity,  the 
next  of  kin,  and  the  widow,  or  her  legatees  or  next  of  kin. 

No  testimony  was  offered  by  the  next  of  kin  in  support  of  the  ob- 
jections relating  to  the  accuracy  of  the  sums  of  money  accounted  for 
in  the  pending  accounting  proceeding  received  by  the  trustees  as  the 
net  profits  of  the  business  of  William  Allen  &  Co,,  and  consequent- 
ly they  are  dismissed. 

As  to  the  item  of  $500,  advanced  by  the  trustees  to  the  widow 
for  the  purpose  of  paying  her  personal  attorney  in  the  matter  of  the 
construction , of  the  will;  he  appearing  specially  in  support  of  para- 
graph twelfth  thereof:  This  payment  is  objected  to  by  the  next  of 
kin.  Payment  will  be  approved,  under  the  ruling  in  Re  Delaplaine's 
Estate,  3  N.  Y.  Supp.  202. 

[34]  The  only  other  question  relates  to  a  certain  mortgage  made  by 
said  Annie  B.  Allen  to  the  testator.  Is  it  an  asset  of  the  estate? 
The  mortgage  was  for  $10,000,  dated  December  1,  1906,  and  recorded 
in  the  office  of  the  register  of  Westchester  county  on  the  8th  day  of 
December,  1906,  in  Liber  1430  of  Mortgages,  at  page  275.  It  purports 
to  mortgage  the  home  plot  of  Annie  B.  Allen,  No.  341  South  Third 
avenue,  Mt.  Vernon.  A  portion  of  the  mortgaged  property  was, 
from  time  to  time,  released  by  William  Allen.  The  executors  ac- 
count for  it.  No  interest  was  ever  paid  upon  it.  The  account  of  the 
executors  shows  that  they  have  received  $1,400  and  released  a  certain 
portion  of  the  mortgaged  property. 

The  next  of  kin  contend  that  the  mortgage  is  a  valid  and  exist- 
ing indebtedness  still  owing  by  Annie  B,  Allen.  She  asserts  the  mort- 
gage never  had  legal  inception,  because  there  never  was  a  valid  con- 
sideration passing ;  that  Uie  mortgage  never  came  into  existence ;  that 
it  was  delivered  conditionally;  and  that,  if  there  was  a  mortgage,  it 
has  been  paid,  or  forgiven,  or  discharged  by  the  terms  of  the  will. 
Section  840  of  the  Code  of  Civil  Procedure  says: 

"A  seal  upon  an  executory  Instrument,  •  ♦  ♦  Is  only  presamptlve  evl- 
dence    •    ♦    •    wbicb  may  be  rebutted." 

Under  the  rule  in  Baird  v.  Baird,  145  N.  Y.  659,  40  N.  E.  222,  28 
L.  R.  A.  375;  Smith  v.  Dotterweich,  200  N.  Y.  299,  93  N.  E.  985, 
33  L.  R.  A.  (N.  S.)  892;  Niblock  v.  Sprague,  200  N.  Y.  390,  93  N.  E. 
1105,  and  Grannis  v.  Stevens,  216  N.  Y.  583,  111  N.  E.  263,  evidence 
was  offered  to  contradict  the  legal  import  of  the  mortgage.  The  evi- 
dence, other  than  a  self-assertive  statement  of  the  testator,  was  meager 
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and  unsatisfying.  A  paper  writing  was  offered  in  evidence  in  suj^rt 
of  the  claim  of  Annie  B.  Allen  that  the  mortgage  lacked  consideration, 
and  further  in  support  of  the  claim  that,  if  it  was  ever  a  valid  mort- 
gage, it  had  been  paid.  This  writing  was  apparently  prepared  and 
signed  by  the  testator  and  witnessed  in  a  formal  manner.  It  gave  va- 
rious reasons  for  the  consideration  of  the  mortgage,  and  concludes  with 
the  remark  that — 

"The  mortgage  only  becomes  an  asset  of  my  estate  upon  death  of  my  wife, 
jvhen  it  begins  to  draw  interest  therefrom.** 

William  Allen  predeceased  his  wife.  It  is  argued  that  the  mortgage 
never  came  into  being,  because,  he  says,  it  shall  only  "become  an  asset 
upon  the  death  of  my  wife."  The  same  paper  writing  has  indorsed 
upon  it,  in  the  handwriting  of  the  testator,  under  date  of  January,  1914, 
a  further  statement  relating  to  the  receipt  by  William  Allen  of  certain 
mortgages  made  by  purchasers  of  portions  of  the  home  plot  of  Mrs. 
Allen,  testified  to  as  having  been  given  at  the  time  of  the  sale  of  por- 
tions of  the  property  covered  by  the  mortgage  in  question.  The  whole 
written  statement  of  the  testator  is  confusing.  It  may  indicate  that  he 
was  trying  to  state  the  reasons  for  the  consideration  when  none  existed, 
as  well  as  trying  to  tell  how  he  got  his  money  back  in  the  event  that  the 
mortgage  was  ever  a  valid  one.  He  also  indorsed  upon  the  same  in- 
strument these  words : 

"Whether  to  cancel  this  mtge.  as  paid  off  is  questionable.  If  upon  death  .of 
my  wife  the  property  341  South  3d  Aye.  would  sell  better  with  this  mtge. 
thereon." 

The  bond  and  mortgage  and  statement  were  found  among  the  pa- 
pers of  the  testator,  and  those  of  Annie  B.  Allen,  in  a  safe  deposit  box, 
inclosed  in  an  envelope,  which  had  the  following  indorsement  thereon 
in  the  handwriting  of  the  testator : 

"Bond  and  mortgage — ^Annie  B.  Allen  to  Wm.  Allen,  341  South  3d  Ave.  not 
considered  an  asset  $10,000— Put  in  Mt  V.  T.  Co.  safe.'* 

Annie  B.  Allen  contends  that  this  statement  and  indorsement  on 
envelope  means  that  the  mortgage,  if  ever  a  valid  one,  had  been  paid 
off.  She  further  contends  that,  if  it  was  a  valid  and  enforceable  obliga- 
tion, and  not  paid  off  as  above  stated,  that  then  the  testator  forgave  it 
in  his  lifetime,  as  indicated  by  the  paper  writing  and  envelope.  Brinck- 
erhoff  V.  Lawrence,  2  Sandf.  Ch.  400;  Leask  v.  Dew,  102  App.  EHv. 
533,  92  N.  Y.  Supp.  891,  affirmed  184  N.  Y.  599,  77  N.  E.  1190.  There 
is  a  further  contention,  which  to  my  mind  is  the  most  important  and 
controlling  one :  That  the  debt,  if  it  ever  existed,  was  discharged  by 
testamentary  disposition.  We  find  in  the  thirteenth  paragraph  of  the 
will  this  provision : 

"I  direct  my  executors  hereinafter  named  to  discharge  and  pay  off  all 
moneys  in  the  ledger  of  William  Allen  &  Co.  as  advanced  upon  real  property 
held  in  the  name  of  William  Allen  or  Annie  B.  Allen ;  that  the  moneys  de- 
rived by  me  from  the  profits  of  the  business  in  previous  years  are  entered  in 
said  ledger  only  as  a  personal  memorandum  and  do  not  represent  any  ad- 
vances of  money  and  are  neither  a  charge  against  William  Allen  or  Annie  B. 
Allen." 
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There  was  introduced  in  evidence  a  book — a  ledger, .  so  called — 
found  in  the  office  of.  William  Allen  &  Co.,  containing  many  entries, 
all  in  the  handwriting  of  decedent,  and  all  regarding  his  several  prop- 
erties and  assets.  The  entries  are  in  detail,  extending  over  a  period 
of  years,  tod  relate  to  many  mortgages  held  by  him  upon  property  of 
various  persons.  On  page  177  of  this  book  is  found  the  following 
entry  in  the  handwriting  of  the  testator : 

**341  South  8d  avenue,  owned  by  A.  B.  Allen.  No  interest  collected.  This 
mortgage  given  by  Annie  B.  Allen  to  Wm.  Allen  to  cover  snms  of  money  used 
!n  building  340  South  Second  avenue  and  paying  off  mortgages — held  only  as  a 
memorandum.*' 

This  is  followed  by  reference  to  fire  insurance  policies,  apparently 
upon  the  building  upon  said  plot  of  ground,  341  South  Third  avenue. 
It  is  urged  by  the  next  of  kin  that  this  particular  book  is  not  a  ledger, 
and  was  not  the  book  referred  to  in  the  thirteenth  paragraph  of  the 
will.  It  is  my  opinion  that  the  book  produced  in  evidence  was  the 
"ledger"  to  William  Allen,  and  is  the  book  referred  to  in  the  thirteenth 
paragraph  of  the  will.  Suppose  no  ledger  had  been  found,  or  produc- 
ed ;  could  it  then  be  well  argued  that  the  legacy  given  by  the  thirteenth 
paragraph  fails  ?    I  think  not. 

The  will  was^  dated  August,  1905.  This  particular  entry  was  ap- 
parently made  in  1907.  It  is  said  that  the  will  was  made  prior  to  the 
enti-y  in  the  book;  but  in  January,  1914,  the  testator  made  a  codicil 
to  his  will,  which  amounted  to  a  republication  of  the  will  as  of  the  date 
of  the  codicil.  Van  Alstyne  v.  Van  Alstyne,  28  N.  Y.  375.  Wills  and 
codicils  speak  from  testator's  death.  In  re  Werlich's  Will,  190  App. 
Div.  353,  179  N.  Y.  Supp.  692.  In  Matter  of  Twombly,  24  Misc.  Rep. 
51,  53  N.  Y.  Supp.  385,  the  court  held  that  entries  in  books  of  account 
became,  by  a  reference  thereto  in  the  will,  a  part  of  the  will,  while  also 
holding  that  the  accounts  had  been  canceled  and  discharged.  Webster 
V.  Gray,  54  Hun,  113,  7  N.  Y.  Supp.  266;  Tonnele  v.  Hall,  4  N.  Y. 
140;  Locke  v.  F.  L.  &  T.  Co.,  140  I^.  Y.  146,  35  N.  E.  578. 

Section  2667  of  the  Code  relates  to  the  contents  of  inventory  and 
says : 

"Tbe  inventory  must  contain  a  particular  statement  of  all  ♦  ♦  ♦  se- 
curities •  ♦  ♦  and  of  all  debts  owing  by  such  executor  or  administrator  to 
the  deceased,  whether  discharged  by  the  will  or  not." 

This  particular  mortgage,  if  a  valid  one,  must  be  inventoried  (Mat- 
ter of  Consalus,  95  N.  Y.  340),  and  treated  as  an  asset  for  the  time 
being.  An  inventory  was  filed  March  16,  1915.  It  included  the  mort- 
gage in  question.    It  was  not  sworn  to  by  Annie  B.  Allen. 

Section  2673  of  the  Code  relates  to  "Assets  Due  from  Executor  to 
Testator,  Effect  of  EHscharge  by  Will,  and  says : 

.  "The  naming  of  a  person  executor  in  a  will  does  not  operate  as  a  discharge 
or  bequest  of  any  Just  claim  due  or  to  become  due  which  the  testator  had 
against  him.  ♦  ♦  '  •  Tlie  discharge  or  bciquest  In  a  will  of  a  debt  or  de« 
mand  of  the  testator  against  an  executor  named  therein,  or  against  anj 
other  person,  is  not  valid  as  against  the  creditors  of  the  deceased,  but  must 
be  construed, ouly  at^  a  spedQc  bequest  of  such  debt  ot  demand.    *    *    **> 
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The  debt  of  Mrs.  Allen  must  be  applied  to  her  legacy.  It  is  a  legal 
offset  in  this  case.  Matter  of  Burdick,  79  Misc.  Rep.  168,  140  N.  Y. 
Supp.  582.  The  executors  and  trustees  have  accounted  for  it,  and 
it  now  comes  under  section  2679  of  the  Code,  relating  to  the  deter- 
mination of  issues  arising  between  representatives  and  the  estate, 
which  says: 

"Where  a  contest  arises  between  the  accounting  party  and  any  of  the  other 
parties  respecting  property  alleged  to  belong  to  the  estate,  but  to  which  the 
accounting  party  lays  claim  individually,  or  respecting  a  debt  alleged  to 
be  due  by  the  accounting  party  to  the  decedent,  or  by  the  decedent  to  the  ao- 
coimting  party,  the  contest  must  be  tried  and  determined  in  the  same  manner 
as  any  other  issue  arising  in  the  Surrogate's  Court" 

Therefore  the  direction  to  discharge  and  pay  off  all  moneys  ad- 
vanced upon  real  property  set  forth  in  the  thirteenth  paragraph  of 
the  will  of  the  testator  must  be  construed  as  a  specific  bequest  of 
the  mortgage  in  question.  The  will  gave  the  bequest.  It  took  effect 
at  the  death  of  the  testator. 

[351  It  is  urged  by  the  next  of  kin  that  in  all  the  prior  accounts, 
as  well  as  th^  pending  account,  the  mortgage  is  scheduled  as  an  asset 
of  the  estate,  and  that,  therefore,  Annie  B.  Allen  is  estopped  from 
claiming  the  mortgage  as  paid,  or  claiming  that  the  amount  due  thereon 
is  a  bequest  to  her.  It  was  not  necessary  for  the  widow  to  set  up  a 
defense.  The  will  creates  an  offset.  The  testator  meant  to  give  and 
forgive  the  indebtedness,  and  it  does  not  lie  in  the  power  of  Annie  B. 
Allen,  an  executor  and  trustee,  to  deny  it,  or  estop  herself  by  de- 
claring the  mortgage  an  asset  in  any  of  the  proceedings  in  the  matter 
of  an  accounting.  Any  reference  to  it  whatsoever  is  for  accuracy.  It 
was  her  duty  to  account  for  it.  In  the  instant  case  creditors  do  not 
intervene.  There  are  none.  I  am  willing  to  assume  that  the  affidavit 
required  by  section  2732  of  the  Code,  to  be  annexed  to  the  several 
accounts,  stating  the  fact  of  the  possession  of  the  bond  and  mortgage, 
.was  coupled  with  the  right  given  by  the  Code  and  retained  by  Annie . 
B.  Allen  to  dispute  the  fact  that  the  mortgage  was  a  lawful  asset  of 
the  estate,  or  that  it  was  offset  by  the  bequest,  to  be  heard  and  deter- 
mined on  the  settlement  of  the  accounts.  Morris  v.  Morris,  172  App. 
Div.  719,  158  N.  Y.  Supp.  361.  Thus  the  situation  is  this :  The  mort- 
gage, if  valid  and  an  asset,  is  a  debt  against  Annie  B.  Allen ;  the  will 
gives  to  her  a  sum  equal  to  the  amount  of  the  mortgage,  by  directing 
the  discharge  of  all  indebtedness.    One  hand  washes  the  other. 

A  queistion  relating  thereto  arises.  The  Code  states  how  and  when 
the  contest  shall  be  determined.  The  contest  is  being  tried  in  this 
proceeding.  The  court,  under  the  powers  contained  in  section  2510 
of  the  Ccxle,  has  the  right  to  determine  the  issue.  Matter  of  Holz- 
worth,  166  App.' Div.  ISO,  151  N.  Y.  Supp.  1072,  affirmed  215  N.  Y. 
700,  109  N.  E.  1079;  Matter  of  Watson,  215  N.  Y.  209,  109  N.  E. 
86;  Matter  of  Malcomson,  188  App.  Div.  600,  177  N.  Y.  Supp.  238; 
Matter  of  Coombs,  185  App.  Div.  312,  173  N.  Y.  Supp.  58;  Sexton 
v.  Sexton,  64  App.  Div.  385,  72  N.  Y.  Supp.  213,  affirmed  174  N.  Y. 
516,  66  N.  E.  1116;  Matter  of  Cavanagh,  121  App.  Div.  200,  105 
N.  Y.  Supp,  850.    It  is,  however,  limited  to  finding  whether  or  not  the 
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mortgage  is  an  asset  of  the  estate,  and  cannot  proceed  to  decree  its 
satisfaction.  Matter  of  Clyne,  72  Misc.  Rep.  593,  131  N.  Y.  Supp. 
1090;  Matter  of  Ammarell,  38  Misc.  Rep.  399,  11  N.  Y.  Supp.  932; 
Cromwell  v.  Kirk,  1  Dem.  Sur.  599. 

I  am  of  the  opinion  that  the  mortgage  is  not  an  asset  of  the  es- 
tate, because  it  is  offset  by  the  bequest  given  by  the  thirteenth  para- 
graph of  the  will.  The  mortgage  abates.  There  is  a  difference  be- 
tween a  defense  and  a  set-off.  Lloyd  v.  Lloyd,  1  Redf .  Sur.  399.  The 
mortgage  should  be  discharged  by  the  executors  of  the  will,  and  Annie 
B.  Allen  should  give  a  receipt  for  the  bequest  under  the  thirteenth 
paragraph  of  the  will.  The  sum  of  $1,400,  received  by  the  trustees 
for  a  release  of  a  part  of  the  mortgaged  property,  should  be  repaid  to 
Annie  B.  Allen. 

Submit  decrees  according  to  this  opinion,  relating  to  the  construc- 
tion of  the  will,  and  the  approval  of  the  account,  upon  two  days'  no- 
tice to  all  attorneys  appearing.  Costs  to  be  allowed  to  all  parties 
who  have  appeared  in  the  matter  of  the  construction  of  the  will.  Mat- 
ter of  Sayre,  179  App.  Div.  269,  166  N.  Y.  Supp.  499;  Matter  of  Bush, 
106  Misc.  Rep.  227,  175  N.  Y.  Supp.  653.  Costs  and  allowance  to  the 
petitioner  in  the  accounting  proceeding  to  be  fixed  in  the  decree,  when 
entered,  to  be  paid  out  of  the  estate. 


In  re  GINDLEB'S  ESTATE. 

(Surrogate's  Ck)urt,  New  York  County.    April  13,  1920.) 

ExECtrroBs  and  adminibtbatobs  ^=»816 — Subbooate's  Ooxtbt  mat  not  dibect 

.  PAYMENT  or  UEGACT,  80  AS  TO  7B0TECT  ATTOBNETS. 

A  Surrogate's  Court  has  no  power,  on  application  by  a  legatee  tinder 
Code  Civ.  Proc.  §  2687,  for  the  payment  of  a  preferred  legacy,  to  order  that 
any  money  payable  to  the  petitioner  be  paid  in  a  manner  which  will  pro- 
tect attorneys  who  represented  the  petitioner  in  the  probate  proceeding; 
such  attorneys  asserting  no  Hen  under  Judiciary  Law,  §  475,  and  not  rep- 
resenting the  petitioner  in  the  special  proceeding,  and  no  assignm^it  hav- 
ing been  made,  although  they  hold  a  percentage  contract  retainer. 

In  the  matter  of  the  estate  of  Wilhelraina  Gindler.  Application  for 
payment  of  a  preferred  legacy.    Granted  as  to  part  of  legacy. 

William  C.  Morton,  of  White  Plains,  for  petitioner. 
Peter  Cook,  of  New  York  City,  for  executor. 

FOLEY,  S.  This  is  an  application  by  a  legatee  under  section  2687, 
C.  C.  P.,  for  the  payment  of  a  preferred  legacy  in  the  sum  of  $4,000, 
together  with  a  portion  of  the  interest  on  a  certain  mortgage  directed 
to  be  paid  to  petitioner  by  the  will. 

The  petitioner's  legacy  of  $4,000  is  in  the  same  class  with  other  pre- 
ferred legacies,  amounting  to  $13,000.  These  legacies  are  directed  by 
the  eighth  paragraph  of  the  will  to  be  "paid  in  full  before  the  payment 

of  any  of  the  other  legacies  herein  directed  to  be  paid  by  my  executor 

'  -■     ■.■-..    —  -  -  ,  . 
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SO  soon  after  my  decease  as  is  permitted  by  law,  out  of  any  money  then 
in  his  hands." 

Letters  were  issued  in  July,  1919.  Publication  of  notice  to  creditors 
has  been  completed,  but  the  executor  has  not  yet  accounted.  The  ex- 
ecutor shows  that  he  has  not  in  his  hands  at  the  present  time.sufl&cient 
funds  to  pay  the  preferred  legacies  in  full.  He  has  $13,318  in  cash.  A 
claim  in  the  amount  $2,400  has  been  filed  against  the  estate.  Funds 
must  also  be  reserved  for  administration  expenses.  It  appears,  there- 
fore, that  not  more  than  half  of  the  preferred  legacies  can  properly  be 
paid  at  this  time.  I  am  of  the  opinion  that  the  rights  of  all  persons  in- 
terested, who  are  not  parties  herein,  will  t>e  amply  protected  if  the 
executor  is  directed  to  pay  one-half  of  the  petitioner's  preferred  legacy 
upon  the  petitioner's  giving  a  bond  as  provided  in  section  2688,  C.  C. 
P.  The  petitioner  is  also  entitled,  by  the  express  terms  of  the  will,  to 
his  proportionate  share  of  the  interest  on  the  mortgage  collected  by  the 
executor  since  the  death  of  the  testator. 

Former  attorneys  for  the  petitioner  in  the  probate  proceeding  file 
an  affidavit  and  request  the  court  to  order  that  any  money  payable  to 
the  petitioner  be  paid  in  a  manner  which  will  protect  said  attorneys. 
This  court  has  no  power  to  make  such  a  direction.  These  attorneys  do 
not  represent  the  petitioner  in  this,  a  separate  proceeding,  and  assert 
no  lien  under  section  475  of  the  Judiciary  Law  (Consol.  Laws,  c.  30). 
No  assignment  by  the  petitioner  to  them  is  alleged.  Any  rights  they 
may  have  under  the  percentage  contract  of  retainer  can  be  determined 
in  the  proper  tribunal.  Incidentally  the  balance  of  legacy  remaining  un- 
paid is  amply  sufficient  to  protect  the  attorneys'  lien  should  it  be  estab- 
lished. 

The  application  for  payment  of  the  preferred  legacy  and  for  payment 
of  part  of  the  interest  collected  on  the  mortgage  is  granted  as  indicated. 
Settle  order  on  notice. 


(110  Misc.  Rep.  257) 

MECIIANICVILLB  WAR  CHEST,  tnc,  v.  BUTTERFIELD. 

(Saratoga  Comity  Court.    January,  1920.) 

1.  Clubs  C=»7 — Subscriptions  €=>10 — Signer  of  pledge  card  of  incorporat- 

ed LOCAL  War  Chest  liable  for  part  of  pledge  not  paid. 

The  signer  of  a  **pledge  card"  issued  by  an  incorporated  association 
pursuant  to  a  "war  chest"  plan,  who  thereby  enlisted  as  a  member  of 
the  local  War  Chest,  and  agreed  to  make  monthly  payments  of  $1  for  a 
year,  became  a  member  of  the  corporation,  bound  by  implied  knowledge 
of  its  certificate  and  by-laws,  and  the  signer  of  a  contract  In  fact  and  in 
law,  and  liable,  either  on  the  theory  of  a  contract  to  pay  dues,  or  on  the 
theory  of  an  enforceable  subscription  contract  in  good  faith  relied  and 
acted  upon. 

2.  CoRroBATioNS  <©=»4.^)3 — 0>fiPsioN  OF  letters  "Inc.,"  on  pledge  card,  held 

NOT  TO   invalidate  OBLIGATION. 

That  a  pledge  obtained  by  the  Mechanicvllle  War  Chest,  Inc.,  did  not 
contain  the  letters  "Inc."  in  its  designation  on  the  card,  had  no  effect 
upon  the  validity  and  enforceability  of  the  promisor's  obligation,  where 
there  was  no  question  of  the  identity  of  the  corporation  intended,  and 
where  the  omission  could  not  have  deceived  any  contributor. 
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8.   St7B8CBZFTIOZf8   ^S»21(5) — ^UNdEVflTANDINO   WHKN' SICmiNG   PUEIIO^,,ANJ)  I€k 
NOBANOE  OF  CONTENTS  HELD  INADMISSIBLE,  WHERE  FRAUD  NOT  ASSERTEfD. 

In  an  action  by  the  Mechanicville  War  Chest,  Inc.,  for  a  balance  due  on 
a  pledge  to  it,  defendant's  testimony  as  to  his  understanding  when  he 
signed  the  pledge  and  his  ignorance  of  its  conditions  and  meaning  was  in- 
admissible, where  there  was  no  real  claim  of  fraud  asserted,  and  as  such 
testimony  was  not  necessary,  either  to  prove  the  consideration  for  the 
promise  or  to  explain  any  ambiguous  terms  therein. 
4.  Witnesses  ^=5>270(2) — Cross-examination  as  to  MATiXBfl  not  in  issue 

IMPROPER. 

Ip  action  by  Mechanicville  War  Chest,  Inc.,  for  a  balance  due  on  a 
pledge  to  it,  wherein  its  officers  and  employ^  testified  that  certain  of  the 
funds  were  expended  and  liabilities  incurred  on  the  stroigth  of  defend- 
ant's pledge  and  other  pledges,  defendant's  right  to  cross-examine  as  to 
when  and  how  such  funds  were  expended  could  not  be  limited,  but  ques- 
tions of  waste  and  mismanagement  oould  not  be  inquired  into^  because  not 
relevant  to  the  issue. 

Appeal  from  City  Court  of  Mechanicville. 

Action  by  Mechanicville  War  Chest,  Inc.,  against  W.  H.  Butter- 
field.    Judgment  for  defendant,  and  plaintiff  appeals.    Reversed. 

Robert  W.  Fisher,  of  Mechanicville,  for  appellant. 
H.  A.  Gordon,  of  Schenectady,  for  respondent. 

McKELVEY,  J.  The  plaintiff  in  this  action  appeals  to  the  County 
Court  of  the  county  of  Saratoga  from  a  judgment  in  favor  of  the 
defendant  which  was  rendered  by  the  City  Court  of  Mechanicville 
after  a  trial  by  jury. 

While  the  amount  here  involved  is  comparatively  small,  the  ques- 
tions of  law  which  shall  determine  the  issue  are  nevertheless  of  rath- 
er far-reaching  importance,  because  of  the  fact  that  many  similar 
controversies  will  necessarily  be  affected.  In  fact,  other  cases  are 
now  pending  in  which  the  same  questions  arise,  and  still  others,  I 
understand,  are  about  to  be  brought.  I  have  therefore  considered  it 
proper  that  I  should  state,  in  brief  form  at  least,  the  main  reasons 
which  have  prompted  the  decision  about  to  be  made. 

During  the  great  World  War,  which  has  just  terminated,  constant 
and  unusual  demands  were  made  upon  the  patriotism  and  the  gener- 
osity of  our  people  for  the  aid  and  support  of  its  numerous  so-called 
"war  charities,"  which  were  active  in  the  work  of  humanity.  To  an 
extent  never  before  known  in  its  history,  the  loyal  and  devoted  men 
and  women  of  the  nation  answered  these  demands  with  open  hand  and 
willing  heart,  but  at  times  with  the  feeling  that  the  petitions  present- 
ed were  too  numerous  and  too  frequent,  and  with  some  natural  ques- 
tion as  to  whether  all  these  charities  were  in  truth  worthy  of  consid- 
eration. 

It  was  to  systematize  this  extensive  charitable  enterprise,  if  it 
may  be  so  called,  and  to  assure  the  public  that  their  gifts  and  subscrip- 
tions would  be  disbursed  by  competent  local  authorities,  that  a  plan, 
generally  known  as  the  "War  Chest,"  was  adopted,  in  many  of  oui 
cities  and  communities,  the  general  scheme  of  which  was  to  provide 
a  local  committee,  which  should  solicit  yearly  or  monthly  subscrip- 
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lions  to  a  single  fund,  that  fund  to  be  fairly  apportioned  in  the 
war  work,  thus  relieving  the  community  of  the  annoyance  and  the  dan- 
ger of  promiscuous  and  repeated  solicitation.  The  plaintiff  is.  an 
incorporated  association  formed  for  this  purpose  in  the  city  of  Me- 
(chanicville,  N.  Y.  Its  charter,  filed  May  9,  1918,  bearing  the  appro- 
val of  a  justice  of  the  Supreme  Court,  stated  the  objects  of  the  incor- 
poration as  follows: 

"To  receive  dues  and  subscriptions  from  its  members,  and  contributions 
from  individuals,  corporations,  associations,  firms,  aild  otliers,  an<^^  to  use 
such  funds  and  property  for  the  following  purposes : 

"1.  For  the  relief  of  sufferers  from  the  war  in  which  the  United  States 
arc  now  engaged,  and  their  dependents. 

"2.  For  the  aid  and  comfort  of  the  members  of  the  Army  and  Navy  of  the 
United  States,  or  of  any  'country  allied  with  'the  United  States  in  the  present 
war. 

"3.  For  the  equipment  of  ambulances,  hospitals,  and  auxiliary  units  of  any 
description  for  use  in  such  war. 

"4.  For  any  other  similar  or  related  purposes  incident  to  the  war. 

"Any  of  such  purposes  may  be  carried  out  either  directly  by  this  corporation 
or  by  contributions  to  other  corporations,  associations,  or  agencies  organized 
for  the  same  or  similar  purposes  or  engaged  in  carrying  on  the  same  or  similar 
work ;  and  the  funds  of  this  corporation  available  for  such  purposes  shaU  be 
expended  or  contributed  at  such  times  and  in  such  proportions  or  amounts  as 
between  different  agencies  or  purposes,  as  may  be  determined  from  time  to 
time  by  the  board  of  directors  of  this  corporation." 

By-laws  adopted  by  the  corporation,  and  still  in  force,  rfead  in  part 
as  follows: 

"1.  The  dues  of  members  are  $1  per  month,  payable  monthly.  There  is  no 
limitation  upon  the  number  of  memberships  that  may  be  taken  by  any  member. 

**In  addition  to  the  monthly  dues  all  members  will  be  expected  to  contribute 
to  the  war  chest  according  to  t^clr  means  and  in  proportion  to  their  earnings 
and  Income. 

"2.  A  person  or  corporation  by  filling  out,  signing  and  delivering  to  the 
Mechanlcville  War  Chest,  or  one  of  its  representatives,  a  form  provided  for 
that  purpose,  and  by  paying  a  first  monthly  installment  of  dues  on  the  num- 
ber of  memberships  subscribed  for.  Is  thereby  duly  enlisted  as  a  member  of  the 
War  Chest." 

After  its  incorporation,  the  plaintiff,  through  the  formation  of 
suitable  committees  and  the  appointment  of  responsible  agencies,  en- 
tered upon  a  systematic  method  of  soliciting  membership  and  sub- 
scriptions from  the  citizens  of  Mechanicville,  and  a  printed  card  was 
used  for  that  purpose  and  signed  by  the  defendant  reading  as  fol- 
lows : 

"W.  H.  Butterfleld,  Amount  $12.00. 

"313  Broadway.  Obtained  by  Packer 

&  Van  Doren. 
"I  hereby  enlist  as  a  member  of  the  Mechanlcville  War  Chest. 
"I  agree  to  pay  monthly  for  one  year  to  F.  S.  Clute,  treasurer,  or  his  succes- 
sor in  oflite,  the  sum  of  twelve  dollars,  to  be  used  by  the  Mechanicville  War 
Chest  for  the  purpose  for  which  it  was  organized. 
"I  agree  to  make  my  i>ayments  monthly. 
"The  first  installment  is  to  be  due  June  1, 1918. 

•'Signature:   W.  H.  Butterfleld." 

When  the  card  was  signed  the  defendant  paid  the  sum  of  $1  as 
his  first  monthly  installment,  and  later   made  other  payments,   all 
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aggregating  $4.  The  balance  of  $8  was  never  paid,  and  it  is  for  the 
recovery  of  that  amount  that  this  action  is  brought.  The  answer  is 
a  general  denial,  and  after  a  protracted  trial  before  a  jury  in  the  City 
Court,  a  verdict  of  no  cause  of  action  was  rendered. 

From  the  record  of  the  trial  in  the  court  below,  as  well  as  by  the 
remarks  of  counsel  upon  the  argument  before  me,  it  would  appear 
that  there  has  been  much  of  feeling  and  considerable  dissatisfaction 
among  the  various  subscribers,  both  upon  the  question  whether,  in 
a  moral  sense,  the  balance  due  should  be  collected,  and  also  concerning 
the  management  and  distribution  of  the  fund  bv  those  having  it  in 
charge.  With  such  matters,  of  course,  this  court  has  nothing  whatev- 
er to  do  in  the  present  action,  and  may  properly  express  no  opinion 
thereon. 

If  the  fund  has  been  improperly  managed  or  distributed,  or  if  there 
has  been  improvidence  or  waste,  on  the  part  of  the  directors  or 
managers  of  the  corporation,  there  must  be  an  appropriate  remedy,  for 
the  Supreme  Court  has  the  power  of  visitation  over  all  such  cor- 
porations and  associations ;  and  if  it  be  true  as  urged  by  the  defend- 
ant, that. the  purpose  of  the  corporation  has  been  fulfilled,  and  the 
reason  for  its  existence  passed,  then  there  must  also  be  a  way  for 
the  closing  of  its  affairs  and  the  equitable  distribution  of  its  assets. 
Such  matters,  however,  canncft  be  litigated  in  this  action,  either  by 
the  plaintiff  or  by  the  defendant. 

The  ,sole  nuestion  here  presented  is  whether  or  not,  upon  the  legal 
and  competent  evidence  which  was  presented  in  the  court  below,  3ic 
promise  of  the  defendant  is  a  binding  and  enforceable  obligation; 
and  this  is  purely  a  question  of  law,  for  upon  the  competent  and 
relevant  evidence  there  is  no  real  issue  of  fact. 

[i]  I  decide  this  question  of  law  in  favor  of  the  plaintiff,  and  I 
hold  and  determine  that  the  judgment  appealed  from  must  be  rer 
versed,  for  the  following  reasons : 

By  signing  the  so-called  "pledge  card"  the  defendant  became  a 
member  of  the  corporation,  bound  with  implied  knowledge  of  its  cer- 
tificate and  its  by-laws,  and  his  act  became  a  contract  in  fact  and  in 
law,  which  was  acted  upon  in  good  faith  by  the  corporation,  the  tes- 
timony of  whose  officers  fairly  shows,  and  without  contradiction, 
that  the  funds  realized  and  to  be  realized  from  this  and  like  promises, 
were  set  apart  for  the  general  uses  stated  in  the  act  of  incorpora- 
tion and,  pa|J;iklly  at  least,  distributed  among  the  charities  intended. 
Moreover,  €34)enses  were  incurred  in  reliance  upon  such  pledges. 

It  can  make  but  little  difference  in  the  determination  of  the  pres- 
ent case  whether  such  liability  shall  be  predicated  upon  the  contract 
of  a  member  to  pay  his  dues  (Thompson  v.  Wyandanch  Club,  70 
Misc.  Rep.  299,  127  N.  Y.  Supp.  195),  or  upon  a  consideration  of 
the  promise  as  an  enforceable  subscription  contract  (Keuka  College 
Case,  167  N.  Y.  97,  60  N.  E.  325 ;  Richmondville  Unipn  Seminary  v. 
McDonald,  34  N.  Y.  379;  Barnes  v.  Ferine,  12  N.  Y.  18).  Upon 
either  theory,  I  think,  the  defendant's  contention  must  fail,  and  none 
of  the  cases  cited  by  his  attorney  appear  to  be  in  point. 

[2]  This  seems  to  be  a  clear  and  well-established  principle  of  the 
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law;  but  at  first  glance  the  situation  is  confused  by  the  fact  that, 
while  the  plaintiff's  corporate  name  is  "MechanicviUe  War  Chest, 
Inc.,"  upon  the  subscription  or  pledge  card,  the  last  three  letters, 
"Inc.,"  were  omitted  from  the  designation.  This  was  an  unfortunate 
error,  in  the  sense  that  it  has  probably  been  one  of  the  main  causes 
of  an  erroneous  conception  of  the  legal  effect  of  the  promise  made  by 
the  citizens  of  the  community ;  but  in  reality  it  has  no  effect  whatever 
upon  the  validity  and  enforceability  of  the  obligation. 

There  is  no  question  of  the  identity  of  the  corporation  intended, 
and  the  omission  of  this  legal  and  technical  appellation  could  not, 
even  in  the  slightest  degree,  have  deceived  any.  of  the  members  or 
subscribers.  Seldom,  if  ever,  is  the  term  "Inc."  used  by  laymen  in 
the .  mention  of  the  name  of  a  corporation,  although  hundreds,  if 
not  thousands,  are  thus  technically  described  in  their  charters. 

If  there  had  been  more  than  one  body  or  association  similarly 
named  or  designated,  engaged  in  similar  work  at  the  same,  or  in  a 
nearby  city,  the  rule  might  be  different ;  but  such  is  not  the  fact  here, 
and  it  would  not  be  a  very  proud  commentary  upon  our  judicial 
system  if  such  a  technical  objection  could  prevail  in  a  case  of  this 
character.  A  ruling  to  that  effect  would  not  be  right  in  morals  nor 
would  it  accord  with  the  settled  practice  of  the  law.  Hammond  v. 
Shephard,  29  How.  Prac.  189;  People  ex  rel.  Haines  v.  Smith,  45 
N.  Y.  772. 

It  is  unnecessary  to  pass  upon  all  tlie  questions  argued  in  the  briefs 
of  opposing  counsel  for  enough  has  been  said  here  to  indicate  the 
general  grounds  upon  which  the  decision  about  to  be  made  is  intended 
to  rest ;  but  in  view  of  the  probability  that  this  or  similar  cases  may 
be  tried  at  some  future  time,  it  is  perhaps  proper  that  this  court  should 
mention  briefly  some  of  the  more  important  matters  of  evidence  which 
were  erroneously  received  upon  the  trial  in  the  City  Court,  and  the 
improper  consideration  of  which  undoubtedly  misled  the  jury  in  the 
attempted  performance  of  which  must  have  been  a  most  distasteful 
and  embarrassing  duty. 

Among  other  things,  in  view  of  the  general  form  of  the  answer, 
I  doubt  the  right  of  the  defendant  in  this  action  to  question  the  regu- 
larity and  validity  of  the  proceedings  for  the  incorporation  of  the 
plaintiff.     Code  Civ.  Proc.  §  1176. 

[3]  I  also  hold  that  the  testimony  offered  by  the  defendant  as  to 
his  understanding  at  the  time  of  signing  the  pledge  arf^Jiis  ignorance 
of  its  conditions  and  meaning  was  inadmissible;  there^being  no  real 
claim  of  fraud  asserted,  and  such  testimony  being  wholly  unnecessary, 
either  to  prove  the  consideration  for  the  promise  or  to  explain  any 
ambiguous  or  doubtful  terms  therein. 

[4]  I  also  decide  that  in  view  of  the  affirmative  evidence  of  the  of- 
ficers and  employes  of  the  association  that  certain  of  the  funds  were 
expended  and  liabilities  incurred  upon  the  strength  of  this  and 
similar  pledges,  the  field  of  cross-examination  was  broad  and  unlimit- 
ed as  to  when,  where  and  how  the  funds  were  expended;  and  if  upon 
any  subsequent  trial  such  evidence  shall  be  offered  by  the  plaintiff,  the 
defendant's  right  to  test  its  truth  cannot  be  unduly  curtailed.    But» 
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as  I  have  already  observed,  the  questions  of  waste  and  mii^mand^e- 
ment  cannot  be  tried  in  an  action  of  this  character,  and  any  debate 
as  to  the  propriety  of  the  various  items  of  expenditure  must  there- 
fore be  irrelevant  to  the  issue  involved. 

For  these  reasons,  I  have  determined  that  the  judgment  appealed 
from  must  be  reversed;  but,  in  view  of  the  small  amount  originally 
involved,  I  will  not  award  the  amount  of  costs  demanded  by  plaintiff's 
counsel,  unless  I  shall  be  fully  convinced  that  there  is  no  escape 
from  so  doing.  The  order  proposed  by  plaintiff's  attorney  demands 
$75.25  costs,  and  that  feature  of  the  case  is  not  fully  argued  in  the 
defendant's  brief.  I  desire  to  hear  both  sides  upon  the  question 
whether  the  costs  are  absolute  or  discretionary;  and,  if  absolute, 
whether  there  is  any  legal  method  by  which  a  smaller  allowance  may 
be  fixed.  To  this  end  I  direct  that  the  order  of  reversal  shall  he 
settled  before  me  upon  notice. 

Judgment  reversed 


In  re  WERNER'S  WILIi. 
(Surrogate's  Court,  Nassau  County,    November,  1919.) 

1.  Chabities    €=»21(2)-- Trust  held  not  void  fob  uncertainty  of  bene- 

ficiaries. 

Bequest  to  "the  Rev.  J.  C,  In  trust,  nevertheless,  to  devote  the  same 
to  the  use  and  benefit  of  any  church  or  charitable  institution  as  he  sees 
fit,  or  in  his  discretion,"  held  not  void  for  indeflniteness  or  uncertainty 
of  the  persons  designated  as  beneficiaries,  tn  view  of  Personal  Property 
Law,  S  12,  and  Real  Property  Law,  §  113. 

2.  Charities    ^=»22(2) — ^Trubt  to  the  use  of  ant  church  or  charitable 

institutiow  held  valid. 

Bequest  to  "the  Rev.  J.  O.,  in  trust,  nevertheless,  to  devote  the  same 
to  the  use  and  benefit  of  any  church  or  charitable  institution  as  he  sees 
fit,  or  in  his  discretion,"  held  valid  as  against  contention  that  the  trust 
is  indefinite  and  uncertain  in  its  purposes,  and  that  there  is  no  such 
limitation  placed  on  the  use  of  the  fund  as  will  insure  its  application 
to  religious  or  charitable  purposes;  the  use  of  the  fund  being  limited 
to  reUgious  or  charitable  purposes,  and  the  church  or  charitable  in- 
stitutions being  limited  in  the  use  of  such  funds  to  their  general  uses 
and  purposes. 

In  the  matter  of  proving  the  last  will  and  testament  of  Jacob  Wer- 
ner, deceased.  Proceeding  for  determination  of  the  validity  of  a 
paragraph  of  the  will.    VaJidity  upheld. 

Andrew  C.  Linn,  of  Brooklyn,  for  petitioner. 
George  M.  Bode,  of  Freeport,  special  guardian. 

HOWELL,  S.  In  this  proceeding  the  special  guardian  asks  a 
determination  as  to  the  validity  of  the  third  paragraph  of  the  will 
herein  offered  for  probate,  which  reads  as  follows : 

*'AU  the  rest,  residue,  and  remainder  of  my  property  I  give,  devise  and 
bequeath  to  the  Rev.  John  Oppel,  In  trust,  nevertheless,  to  devote  the  same 
to  the  use  and  benefit  of  any  church  or  charitable  institution  as  he  sees  fit  or 
in  his  discretion.** 

^s»For  other  cases  see  same  topic  A.  KEY-NUMBER  in  all  Ke7-Number id  Digests  &  Indexes 
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[1]  This  bequest  cannot  be  deemed  invalid  by  reason  of  the  in- 
definiteness  or  uncertainty  of  the  persons  designated  as  beneficiaries. 
Personal  Property  Law  (Consol  Laws,  c.  41)  §  12;  Real  Property 
Law  (Consol.  Laws,  c.  50),  §  113. 

[2]  The  special  guardian,  however,  contends  that  the  trust  is  in- 
valid, because  it  is  indefinite  and  uncertain  in  its  purpose,  as  dis- 
tinguished from  its  beneficiaries,  and  because  there  is  no  such  limi- 
tation placed  by  the  terms  of  the  will  upon  the  use  of  the  fund  as  will 
insure  its  application  to  religious  or  charitable  purposes. 

I  have  given  careful  consideration  to  the  points  set  forth  in  the 
excellent  brief  of  the  special  guardian.  In  the  Matter  of  Shattuck, 
193  N.  Y.  446,  86  N.  E.  455,  upon  which  the  special  guardian  mainly 
relies,  the  entire  gift  was  pronounced  invalid,  on  the  groimd  that  it 
was  possible,  under  the  terms  of  the  trust,  that  it  might  be  devoted  in 
whole  or  in  part  to  private  use.  See  Matter  of  Cunningham,  206 
N.  Y.  601,  606,  100  N.  E.  437,  438.  The  opinion  shows  that  a  chari- 
table use  must  be  public  in  its  nature,  and  it  clearly  indicates  what 
is  and  what  is  not  a  charitable  institution.  In  the  will  now  under 
consideration,  the  gift  is,  in  terms,  to  any  "charitable  institution." 
Of  course,  this  must  be  interpreted  to  mean  such  an  institution  as  is 
defined  to  be  "charitable"  in  the  Shattuck  Case. 

On  established  and  familiar  principles  governing  the  interpretation 
of  wills,  it  must  be  held  that  testator's  use  of  the  word  "church"  in- 
tends a  religious  use.  One  of  the  definitions  of  the  word  in  the  Stand- 
ard Dictionary  is  "any  religious  society  or  body,"  and  that  is  a  sense 
in  which  the  word  is  commonly  understood.  It  cannot  be  fairly  said 
that  thi^  testator  does  not  limit  the  use  of  the  fund 'to  religious  or 
charitable  purposes.  The  trustee  is  directed  "to  devote  the  same  to 
the  use  and  benefit  of  any  church  or  charitable  institution."  I  think 
the  intention  is  clear,  and  that  the  clause  should  be  considered  as  if 
it  contained,  in  terms,  the  further  direction  that  the  institutions  should 
apply  the  funds  to  their  general  uses  and  purposes.  As  said  in  Mat* 
ter  of  Cunningham,  supra,  206  N.  Y.  607,  100  N.  E.  439: 

"A  charitable  purpose  pervades  and  dominates  the  whole  bequest.  •  •  • 
Where  a  testamentary  paragraph  Is  susceptible  of  more  than  one  construc- 
tion, that  construction  is  to  be  preferred  which  is  fairly  within  the  rulea 
of  law,  and  sustains  the  trust,  and  devotes  the  fund  •  •  •  to  purposes 
promoting  the  good  of  humanity." 

I  hold  that  the  paragraph  in  question  is  valid. 
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In  re  WENTWOBTH. 

In  re  ABMSTRONG'S  WILU 

(Surrogate's  Court,  Chemung  County.    May  2D,  1919.) 

1.  Trusts  «c3»1G7 — One  thbough  whom  testa mentaby  tbusxeb  attemftbd  to 

exrbcxsb  his  functions  deemed  his  aqent. 

Where  a  will  did  not  authorize  a  testamentary  tru9tee,  who  was  to 
collect  the  Income  and  pay  it  to  named  beneficiaries,  to  name  a  suc- 
cessor, etc.,  one  to  whom  the  trustee  sold  the  premises  under  an  agree- 
ment -that  the  purchaser  would  protect  the  rights  of  another  beneficiary 
must  be  deemed  in  that  respect  the  agent  of  the  trustee. 

2.  WrTNEssES  <©=»171 — ^Testimony  by  beneficiaby  of  tbust  held  not  con- 

TBABY  to  own  INTEBEST,  SO  AS  TO  BE  ADMIS8IBUB  AGAINST  ESTATE  OF  OTHER 
BENEFICIABY. 

Where  land  was  devised  in  trust,  and  a  beneficiary,  who  bought  the 
premises  from  the  trustee,  who  was  empowered  to  sell,  Is  not,  under  Code 
Civ.  Proc.  I  829,  competent  to  testify  as  against  the  estate  of  a  deceased 
beneficiary,  where  it  was  claimed  that  the  transaction  was  for  his  benefit; 
such  beneficiary  being  largely  involved,  it  not  appearing  that  the  purchas- 
ing beneficiary  was  liable  to  the  estate  of  the  deceased,  and  the  transaction 
resulting  in  deceased's  loss  of  all  interest  in  the  property. 

3.  Tbusts  €=>305 — Evidence  insufficient  to  show  that  deceased  benefi- 

ciaby CONSENTED  TO  SALE  OF  TBUST  PBOPEBTT  TO  ANOTHEB  BENENCIARY. 

In  a  suit  by  the  executrix  of  a  deceased  beneficiary,  who  was  entitled  to 
receive  part  of  the  Income  from  a  trust  estate,  evidence  held  insufficient 
to  show  that  the  deceased  beneficiary  was  a  party  to  or  consented  to  a 
transaction  whereby  the  other  beneficiary  acquired  the  trust  property. 

4.  Tbusts  ^=>305 — Teustee  has  bubden  of  establishing  that  beneficiaby 

Vjonsented  to  tbansfeb  of  tbust  pboperty. 

In  a  suit  by  the  personal  representative  of  a  deceased  beneficiary,  who 
was  entitled  to  part  of  the  income  from  a  trust  estate,  held  that,  where 
the  trufltee  claimed  that  such  beneficiary  was  a  party  to  a  transaction 
whereby  the  other  beneficiary  acquired  the  property,  the  trustee  has  the 
burden  of  establishing  that  fact. 

5.  Tbusts  €=»271 — ^Trustee  cannot  change  nature  and  objects,  and  vaby 

tqe  bights  of  the  beneficiary. 

A  trustee  cannot  change  the  nature  and  objects  of  a  trust,  and  vary 
the  rights  of  a  beneficiary  by  his  acts. 

6.  Tbusts  ^=>219(2) — Obdinabily  a  tbustee  is  chabged  with  intebest  at 

legal  bate. 

The  general  rule  is  that  a  trustee,  who  fails  to  pay  over  the  Income  to 
the  beneficiary,  is  chargeable  with  interest  at  the  legal  rate. 

7.  Trusts  <©=»219(2) — ^Whebe  trustee  sold  pbopebty  to  one  beneficiaby, 

and  anotheb  beceivbd  nothino,  teustee  chargeable  with  intebest  at 

FOUB  FEB  CENT. 

Where  a  trustee  sold  trust  property  to  one  beneficiary,  and  as  a  result 
of  the  arrangement  another  beneflelary  received  none  of  the  Income  to 
which  he  was  entitled  after  the  death  of  his  mother,  the  property  being 
lost  on  foreclosure  of  mortgage  given  by  the  purchasing  beneficiary,  held 
that  the  trustee  should  be  chargeable  with  Interest  on  one-quarter  of  the 
value  of  the  property,  the  decedent  being  entitled  to  receive  one-quarter  of 
the  rents ;  but,  where  the  return  would  have  been  very  small,  the  Interest 
should  be  computed  at  the  rate  of  4  per  cent 

In  the  matter  of  the  application  of  Grace  H.  Wentworth,  executrix 
of  the  last  will  and  testament  of  John  W.  Wentworth,  deceased,  to 

^s»For  other  cases  seo  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Dlsests  ft  Indez'ss 
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•compel  Henry  L.  Armstrong,  as  executor  and  trustee  under  the  last 
will  of  Mary  Emma  Armstrong,  deceased,  to  render  and  file  an  account 
of  his  proceedings  as  such  executor  and  trustee.  Decree  for  applicant 
For  opinion  of  Appellate  Division  affirming  decree,  see  190  App. 
Div.  829,  181  N.  Y.  Supp.  442. 

This  Is  a  proceeding  to  compel  Henry  L.  AmMtrong  to  aeoovnt,  as  testap 
mentary  trustee  utider  tbe  will  of  his  wife,  Mary  Bmma  Armstrong;  deceased, 
for  proceeds  of  the  trust  estate  created  by  said  will  for  the  benefit  of  John 
W.  Wentworth.  The  proceeding  was  originaUy  instituted  by  John  W.  Went- 
worth.  beneficiary  of  the  trust,  by  petition  filed  January  18»  1917.  An  an- 
swer to  the  petition  was  filed,  but  before  the  matter  was  brought  on  for  a 
hearing  said  John  W.  Wentworth  died,  <m  or  about  the  17th  day  of  September, 
1917.  Thereafter  Grace  H.  Wentworth,  the  executrix  of  his  will,  was,  upon 
her  motion,  substituted  as  petitioner  in  this  proceeding,  and  an  amended 
petition  filed,  to  which  the  trustee  has  filed  an  answer  setting  up  matters  of 
•defense. 

Powell  Crichton,  of  New  York  City,  and  MandeviUe,  Personius  & 
Newman,  of  Elmira  (B.  L.  Newman,  of  Elmira,  of  counsd),  for  peti- 
tioner. 

Lynch  &  Clifford,  of  Owego,  for  trustee. 

SWARTWOOD,  S.  By  the  last  will  and  testament  of  Mary  Emma 
Armstrong,  deceased,  which  was  duly  probated  in  the  Surrogate's 
Court  of  Chemung  County  on  the  28th  day  of  September,  1901,  the 
house  and  lot  known  as  No.  46  West  Thirty-Sixth  street,  in  the  city  of 
New  York,  was  devised  to  Henry  L.  Armstrong,  as  trustee,  subject 
to  the  dower  interest  therein  of  Mary  E.  Wentworth,  the  mother  of  the 
testatrix,  for  the  following  uses  and  purposes :  To  pay  two-thirds  of 
the  income  of  said  property,  which  belonged  to  the  testatrix,  to  her 
mother,  and  to  pay  to  himself  the  remaining  one-third  during  the  life- 
time of  said  Mary  E.  Wentworth.  At  the  death  of  said  Mary  E. 
Wentworth,  the  testatrix  directed  that  the  property  be  sold  and  the 
proceeds  of  the  sale  be  divided  into  four  equal  shares;  two  of  said 
shares  the  trustee  was  directed  to  pay  to  himself  for  his  own  use,  one 
share  to  Lizzie  C.  Wright,  the  sister  of  the  testatrix,  and  the  re- 
maining one  share  the  trustee  should  retain  in  his  hands  during  the 
lifetime  of  John  W.  Wentworth,  the  brother  of  the  testatrix — 

'*and  that  he  keep  the  same  invested  and  pay  over  to  my  said  brother  from 
time  to  time  as  his  needs  require,  the  income  thereof  and  such  p<Mrtions  of  the 
principal  as  he  may  think  best  from  time  to  time  to  give  him  for  his  support 
and  maintenance  and  personal  needs  and  uses  and  at  his  death  to  pay  over  to 
himself,  my  said  husband,  for  his  own  personal  use  and  enjoyment  any  unex- 
pended portion  of  said  trust  fund  thus  held  in  trust  by  him  for  the  benefit  ot 
my  said  brother." 

There  were  two  mortgages  on  the  said  house  and  lot,  one  for  $5,000 
and  one  for  $10,000;  the  payment  of  the  latter  the  testatrix  charged 
against  the  share  of  her  husband,  the  trustee,  in  case  he  survived  her 
mother.    The  will  then  provides  that — 

•*In  the  event  that  my  husband  does  not  survive  my  mother,  I  direct  that 
his  successor  in  trust,  after  paying  said  mortgage  and  providing  for  the  un- 
impaired payment  of  my  mother's  said  dower  during  her  lifetime,  keep  the 
balance  of  said  proceeds  of  said  real  estate  invested  and  pay  over  the  entire 
net  proceeds  thereafter  to  my  said  mother  during  her  life  and  at  her  death  if 
both  my  said  sister  and  brother  survive,  then  divide  said  proceeds  thus  in- 
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vested  into  two  equal  parts  and  pay  over  one  part  to  my  aaid  sister  and  bold 
the  otiier  part  in  trust  for  my  said  brother  as  hereinafter  recited  and  at  his 
death  pay  over  any  unexpended  portion  of  the  share  thus  held  In  trust  for  him 
to  my  said  sister."  ' 

The  will  then  provides  for  other  contingencies  in  case  the  brother 
or  sister  should  not  survive  the  mother,  ^tc.  It  will  thus  be  seen  that, 
so  long  as  the  mother  lived,  Henry  L.  Armstrong  has  a  vested  interest 
in  remainder  in  the  trust  property,  subject  to  be  divested  should  he  pre- 
decease her.  It  will  also  be  observed  that  the  interest  of  John  W.  Went- 
worth  would,  in  such  event,  be  increased  to  the  use  of  a  one-half 
interest  in  remainder.  The  will  also  empowered  the  trustee  to  sell, 
mortgage,  or  exchange  the  said  real  estate  whenever  in  his  judgment 
the  interests  of  the  estate  would  be  promoted  thereby. 

The  trustee  took  possession  of  the  real  property  and  collected  the 
rents  and  income  therefrom,  paid  the  taxes,  etc.,  and  turned  the  differ- 
ence over  to  Mary  E.  Wentworth,  the  mother  of  the  testatrix,  except 
one  interest  payment  on  the  $10,000  mortgage,  until  about  January  5, 
1909 — that  is,  for  a  period  of  about  eight  years — at  which  time  he  con- 
veyed the  premises  to  Lizzie  C.  Wright,  a  sister  of  the  testatrix.  Mary 
E.  Wentworth,  the  mother  of  the  testatrix,  died  February  28,  1914, 
five  years  after  the  transfer  of  the  property  by  the  trustee  to  Lizzie 
C.  Wright.    John  W.  Wentworth  died  September  17,  1917. 

The  real  property,  46  West  Thirty-Sixth  street,  was  a  private  house 
("brown-stone  front")  16  feet  and  8  inches  wide,  four  stories  high  and 
a  basement,  and  was  rented  as  a  one- family  house,  usually  as  a  board- 
ing house.  This  property  came  to  the  testatrix  from  her  father's 
estate,  and  her  mother  had  a  dower  interest  therein.  The  trustee's 
deed,  conveying  the  property  to  Lizzie  C.  Wright,  recites  the  con- 
sideration as  $60,000,  and  also  recites  that  it  conveys  all  the  estate 
in  the  premises  "which  the  party  of  the  first  part  has  or  has  power  to 
dispose  of,  whether  individually  or  by  virtue  of  said  will  or  other- 
wise," and  contains  no  conditions  whatsoever. 

The  parties  to  this  transfer  seem  to  have  taken  the  position  that 
Henry  L.  Armstrong  was  at  that  time  the  absolute  owner  of  a  half 
interest  in  the  property,  although  Mary  E.  Wentworth  was  still  living, 
because  immediately  upon  the  delivery  of  the  deed  Lizzie  C.  Wright 
mortgaged  the  whole  premises  for  $40,000  and  $30,000  of  the  avails 
of  the  mortgage  (being  one-half  of  the  consideration  named  in  the 
deed)  was  turned  over  to  Mr.  Armstrong.  Out  of  this  $30,000  he  paid 
the  two  mortgages  on  the  premises,  together  with  the  interest  thereon, 
and  the  taxes  and  received  in  cash  $13,686.43  to  his  own  use.  The 
remaining  $10,000  was  retained  by  Mrs.  Wright  to  her  own  use,  ex- 
cept that  she  paid  an  insurance  bill  of  $60  and  an  attorney's  bill  of 
$890,  which  left  the  net  amount  for  her  of  $9,050.  John  W.  Went- 
worth received  nothing  out  of  the  avails  of  this  mortgage,  although  his 
interest  in  the  premises  was  covered  by  it,  and  Mrs.  Wright  testifies 
that  he  consented  to  it.  At  the  time  of  the  giving  of  the  deed  and 
mortgage,  neither  Mr.  Armstrong  nor  Mrs.  Wright  were  entitled  to 
any  part  of  the  corpus  of  the  property,  except  upon  the  theory  ad- 
vanced by  them  upon  the  trial  that  Mary  E.  Wentworth  and  John  W. 
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Wentworth  consented  to  the  whole  transaction.  It  was  only  in  the 
event  that  Mr.  Armstrong  survived  Mary  E.  Wentworth  that  he  would 
have  been  etititled  to  any  part  of  the  corpus.  On  the  foreclosure  of 
the  mortgage,  the  property  did  not  sell  for  enough  to  pay  it  and  Mr. 
Armstrong  paid  the  deficiency. 

The  trustee  in  this  proceeding  takes  the  position  that  he  made  the 
transfer  to  Lizzie  C.  Wright  upon  the  request  of  Mary  E.  Wentworth 
and  John  W.  Wentworth,  and  that  any  interest  which  John  W.  Went- 
worth had  in  said  trust  property  was  left  therein  and  thereafter  held 
by  Lizzie  C.  Wright  by  Wentworth's  request,  and  that  he  in  his  life- 
time was,  and  his  executrix  now  is,  estopped  from  making  any  claim 
for  an  accounting  against  him  as  trustee.  In  other  words,  the  trustee 
takes  the  position  that,  the  trust  property  in  question  having  been 
turned  over  by  him  to  Lizzie  C.  Wright  by  Wentworth's  consent,  she 
is  the  person  to  whom  the  petitioner  herein  must  look  for  an  account- 
ing. 

This  alleged  request  on  the  part  of  John  W.  Wentworth  was  not  in 
writing.  No  written  evidence  of  such  request  has  been  offered,  unless  it 
can  be  spelled  out  of  the  correspondence  passing  between  Wentworth 
and  the  trustee.  In  this  connection  it  should  be  remembered,  however, 
that  no  letters  are  offered  that  passed  between  the  parties  at  or  prior 
to  the  time  of  this  transfer.  The  earliest  letter  offered  was  from  John 
W.  Wentworth  to  the  trustee,  dated  July  1,  1914,  a  short  time  after 
the  death  of  Mary  E.  Wentworth,  the  life  tenant  so  to  speak  of  the 
trust  property.  This  correspondence  continues  between  the  parties 
from  that  time  until  the  commencement  of  this  proceeding.  There  is 
nothing  in  any  of  these  letters  to  prove  that  John  W.  Wentworth  had 
any  knowledge  of  the  transfer  of  this  property  at  the  time  it  was 
made;  so  that  the  trustee  must  rely  solely  on  the  testimony  of  Mrs. 
Wright  and  himself  to  establish  his  contention  herein. 

[1,  2]  On  the  hearing  Mrs.  Wright's  testimony,  as  well  as  that  of  the 
trustee,  was  objected  to  on  the  ground  that  under  section  829  of  the 
Code  of  Civil  Procedure  they  were  incompetent  to  testify.  Counsel 
for  the  trustee  took  the  position  that  Mrs.  Wright  was  testifying 
against  her  own  interest;  also  that  she  was  the  agent  of  John  W. 
Wentworth.  By  the  consent  of  counsel,  decision  of  this  question  was 
reserved  until  the  evidence  was  all  in  and  the  whole  case  submitted  for 
determination. 

As  to  Mrs.  Wright's  interest,  she  testified  that  she  and  her  brother 
arranged  with  the  trustee  to  sell  them  the  property ;  that  her  brother, 
having  judgments  standing  against  him  at  the  time,  could  not  assume 
ownership  of  it  and  so  it  was  turned  over  to  her ;  that  the  imderstand- 
ing  between  her  and  John  was  that  they  were  to  buy  Henry's  share, 
and  they  would  then  own  the  property  in  the  proportion  of  three  shares 
for  herself  and  one  share  for  John;  that  they  paid  Henry  off  and 
were  to  get  the  balance  of  everything  that  was  left;  that  in  order 
to  pay  Henry  off  they  negotiated  a  mortgage  on  the  property  of  $40,- 
000.  This  mortgage  was  afterwards  foreclosed  and  the  property  did 
not  sell  for  enough  to  pay  it,  together  with  the  accumulated^  interest, 
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taxes,  etc.,  and  Mr.  Armstrong  came  forward  with  enough  to  make  up 
the  deficit,  so  that  there  would  not  be  a  deficiency  judgment  entered 
against  Mrs.  Wright.  Under  these  circumstances,  it  is  difficult  to  see 
how  Mrs.  Wright  was  in  any  way  bound  to  respond  to  her  brother 
John.  Consequently  her  testimony  was  not  against  her  interest  She 
did  not  agree  to  become  responsible  to  her  brother  John  for  his  prop- 
erty. According  to  her  version  of  the  transaction,  they  were  entering 
into  a  speculation  together  and  lost  the  property  through  no  fault  of 
hers.  Of  course  John's  interest  was  principally  imperiled  by  the  trans- 
action, but  she  testifies  that  he  consented  to  it.  The  trustee  testified 
that  when  he  deeded  the  property  to  Mi's.  Wright  "she  agreed  to  take 
my  place  as  trustee  for  John."  The  will  does  not  give  any  power  to 
the  trustee  to  name  a  successor,  nor  substitute  another  in  his  place  and 
stead,  and  it  would  therefore  seem  that  Mrs.  Wright,  under  the  trus- 
tee's view,  was  acting  as  his  agent. 

My  conclusion,  fterefore,  is  that  the  facts  testified  to  by  Mrs. 
Wright  neither  make  her  liable  to  Wentworth's  estate  nor  to  the  trus- 
tee. If,  as  she  testifies,  Wentworth  consented  to  the  whole  transac- 
tion, when  the  mortgage  was  foreclosed  and  his  interest  wiped  out, 
neither  she  nor  the  trustee  were  liable  to  him.  She  therefore  was  testi- 
fying, not  only  in  her  own  interest,  but  in  the  interest  of  the  trustee, 
whose  agent  she  was  because  her  testimony  clears  them  both  of  liabil- 
ity for  the  trust  property,  and  her  testimony  was  inadmissible  under 
the  objection  taken. 

[3-5]  HoweveF,  aside  from  the  question  of  competency,  Mrs. 
Wright's  testimony,  when  examined  carefully,  does  not,  to  my  mind, 
go  far  enough,  and  is  not  sufficiently  specific,  to  sustain  the  contention 
of  the  trustee  herein  that  John  W.  Wentworth  was  in  his  lifetime,  and 
his  executrix  now  is,  estopped  from  making  any  claim  against  him  on 
account  of  the  trust  property  transferred  to  Mrs,  Wright.  To  succeed 
in  his  contention,  the  trustee  has  the  burden  of  establishing  by  a  fair 
preponderance  of  competent  evidence  and  proofs  that  John  W.  Went- 
worth did  in  fact  request  that  the  property  be  deeded  to  his  sistei",  with 
full  knowledge  of  the  facts  and  the  legal  effect  thereof,  and  that  he 
retained  the  benefits  derived  from  such  transfer  (Underbill  on  Trusts, 
492;  Lewin  on  Trusts,  297;  Smith  v.  Howlett,  29  App.  Div.  182, 
51  N.  Y.  Supp.  910;  Jones  v.  Jones,  50  Hun,  603,  2  N.  Y.  Supp.  844), 
or  that,  such  transfer  having  taken  place,  he  ratified  and  confirmed 
the  act  of  the  trustee  in  making  it  after  having  been  fully  apprised 
of  the  eflfect  of  the  acts  ratified,  and  of  his  legal  rights  in  the  matter 
(Adair  v.  Brimmer,  74  N.  Y.  539).  In  other  words,  one  who  seeks 
to  invoke  what  in  some  cases  may  be  terrned  the  harsh  rule  of  estoppel 
has  the  burden  cast  upon  him  of  affirmatively  establishii^  that  the 
beneficiary  dealt  with  him  with  full  knowledge  of  the  facts  and  their 
legal  effect,  and  that  he  has  had  and  retains  the  benefits,  and  this  rule 
applies,  whether  the  estoppel  is  claimed  to  have  arisen  from  agreement 
or  by  ratification.  It  will  thus  be  seen  that  the  trustee  must  establish 
each  and  every  term  of  the  agreement  between  him  and  John  W. 
Wejitworth  clearly  and  convincingly. 
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Aside  from  the  trustee's  testimony  that  Mrs.  Wright  agreed  to  act  in 
his  place  as  trustee  for  John,  and  the  facts  testified  to  by  Mrs.  Wright, 
in  effect,  that  she  was  to  hold  the  property  and  resell  it,  and  supposed- 
ly divide  the  proceeds  in  the  proportion  of  three  to  one  no  terms  of 
this  alleged  agreement  are  proven,  Mrs.  Wright  does  not  give  the 
conversations  between  her  and  John  with  reference  to  this  agreement, 
nor  with  reference  to  the  trust  property.  She  simply  states  her  un- 
derstanding of  what  was  talked  over  between  them.  In  other  words,  she 
testifies  to  her  conclusions.  If  John  W.  Wentworth  were  here  to  speak 
for  himself,  his  construction  of  these  conversations  might  be  entirely 
different,  and,  judging  from  'the  attitude  taken  by  him  in  his  letters 
to  the  trustee,  I  think  the  presumption  is  fair  that  he  would  dispute 
the  testimony  of  Mrs.  Wright  and  the  trustee.  Certain  it  is  that 
John  W.  Wentworth  received  no  benefits  from  the  transaction.  Mrs. 
Wright,  however,  testifies  that  she  advanced  him  some  little  money. 
But  it  is  difficult  to  harmonize  her  seeming  generosity  in  this  respect 
with  the  fact  that  she  refused  to  advance  him  the  small  amount  re- 
quired to  put  him  through  bankruptcy,  so  that  he  would  be, in  a  posi- 
tion to  take  title  with  her.  It  does  not  even  appear  that  John  W. 
Wentworth  knew  at  the  time  of  the  transfer  that  the  trustee  received 
over  $13,000  and  Mrs.  Wright  over  $9,000  out  of  the  property. 

At  the  time  the  property  was  turned  over  to  Mrs.  Wright,  it  would 
rent  for  only  about  $1,.SOO  a  year,  according  to  her  testimony.  The 
taxes  had  just  increased  to  about  $1,125  a  year.  The  interest  charge 
on  the  large  mortgage  of  $40,000  would  be  $2,000  a  year,  both  of 
which,  together  with  water  rates,  insurance,  and  repairs  would  necessi- 
tate an  income  of  about  $3,500  a  year  to  carry  the  property.  The  trus- 
tee knew  this,  and  he  must  have  known  that,  if  he  left  the  trust  fund 
in  the  property  under  such  conditions,  it  would  be  lost;  yet  he  did 
nothing  to  preserve  it.  He  did  not  even  have  the  agreement  with  Mrs. 
Wright  reduced  to  writing.  He  apparently  took  no  security  from  Mrs. 
Wright  for  the  performance  of  her  agreement  to  take  his  place  as 
trustee  for  John,  although  there  is  in  some  of  the  correspondence  an 
occasional  allusion  to  property  of  Mrs.  Wright  that  he  held  for  some 
purpose. 

The  will  gives  the  trustee  power  to  sell  real  property  "whenever  in 
his  judgment  the  interests  of  my  estate  will  be  promoted  thereby."  It 
will  be  noted  that  the  testatrix  speaks  of  "interests,"  and  it  is  fair  to 
assume  that  the  interest  of  her  brother  John  was  one  of  the  interests 
she  had  in  mind.  Can  it,  then,  fairly  be  said  that  it  was  for  the  best 
interest  of  John  W.  Wentworth  to  turn  the  trust  created  for  his  bene- 
fit over  to  some  one  else,  without  entering  into  a  binding  written  agree- 
ment, that  could  be  enforced  by  the  trustee,  or  his  successor  in  trust, 
or  by  the  beneficiary  of  the  trust  ?  I  think  not.  A  trustee  should  not 
be  permitted  to  change  the  nature,  objects,  and  purposes  of  the  trust 
and  vary  the  rights  of  the  beneficiary  by  his  acts.  Of  course,  such  a 
charge  could  have  been  legally  accomplished,  if  the  trustee  had  gone 
about  it  as  he  should  have;  but  to  my  mind  he  failed  in  that  respect 
under  the  proofs  offered.    By  accepting  the  trust,  he  became  bound 
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to  execute  it,  without  any  further  request  from  anybody,  and  he  could 
not  be  relieved  from  all  or, part  of  his  duties,  except  by  the  consent  of 
all  the  beneficiaries  or  by  putting  the  administration  of  the  trust  into 
the  hands  of  the  court.  He  did  not  attempt  to  do  the  latter,. and  he 
has  failed  in  his  proof  qf  his  attempt  to  do  the  former.  Even  as  late 
as  March  8,  1917,  m  his  letter  of  that  date  to  Mr.  Wentworth,  the 
trustee  states : 

"X  don't  understand,  Jack,  that  you  ever  waived  any  right  or  rights  as  to 
the  personal  property  under  Emma's  will,  for  you  never  had  any  right  or 
rights  to  a  penny's  worth  of  it" 

The  letter  referred  to,  from  Wentworth  to  the  trustee,  has  not  been 
put  in  evidence.  It  is  evident,  however,  that  in  that  letter  Wentworth 
had  taken  the  position  that  he  had  never  waived  any  of  his  rights  to 
the  provisions  made  for  him  by  his  sister's  will.  This  letter  was  writ- 
ten after  Wentworth  had  employed  an  attorney,  who  had  doubtless 
advised  him  that  the  provisions  of  the  will  with  reference  to  the  power 
of  sale  of  the  property  worked  an  equitable  conversion  of  it.  Mr. 
Armstrong  was  a  lawyer,  and  is  presumed  to  have  known  this,  also; 
yet  he  admits  in  this  letter  that  he  did  not  understand  that  Wentworth 
had  ever  waived  any  right  or  rights  to  the  property.  Even  though  he 
considered  it  real  property,  he  did  not  here  state  his  understanding 
to  be  that  Wentworth  had  waived  any  rights  to  it.  In  all  the  letters 
written  by  the  trustee  there  is  not  a  word  to  indicate  that  he  had  or 
claimed  any  such  defense  as  was  set  up  in  his  answer  herein.  Running 
through  all  the  letters  of  Wentworth  to  the  trustee,  there  is  the  ex- 
pression of  affection  and  ccMifidence  on  his  part  toward  Mr.  Armstrong  ; 
but  in  nearly  every  one  of  the  letters  he  was  insisting  that  he  have  his 
rights  as  provided  in  the  will.  This  correspondence  commenced  shortly 
after  the  death  of  Wentworth's  mother,  when  he  became  entitled  to 
the  income  of  the  trust  property.  i 

The  clause  in  the  will  covering  the  provision  for  John  W.  Went- 
worth is  that  the  trustee  keep  the  funds  invested— 

"and  pay  over  to  my  said  brother  from  time  to  time  as  his  needs  require  the 
income  thereof  and  such  portions  of  the  principal  as  he  may  think  best  from 
time  to  time  to  give  him  for  his  support  and  maintenance  and  personal 
needs  and  uses.'' 

Counsel  for  the  trustee  takes  the  position  that  under  this  clause  the 
trustee  need  never  have  turned  anything  over  to  John  W.  Wentworth. 
Can  it  he  fairly  said  that  this  was  the  intention  of  the  testatrix  when 
she  put  that  clause  in  her  will?  If  it  were,  then  she  might  just  as 
well  never  have  put  it  in.  It  is  fair  to  presume  that  the  testatrix 
wanted  to  make  some  provision  for  her  brother.  I  think  the  fair  con- 
struction of  this  clause  would  be  that  she  intended  that  he  should  have 
the  income  from  the  fund  and  that  the  trustee  should  use  his  judgment 
about  turning  over  any  portion  of  the  principal.  If  the  turning  over 
to  him  of  the  income,  or  any  portion  thereof,  were  dependent  upon 
his  needs,  then  I  think  there  is  ample  proof  of  his  needs,  expressed  in 
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nearly  every  letter  written  by  him  to  the  trustee  after  the  death  of 
his  mother  when  he  became  entitled  to  the  u^e  of  the  property. 

[8,  7]  If  he  were  entitled  to  this  property  from  his  mother's  death 
until  his  death,  then  his  executrix  may  recover.  I  believe  that  he  was 
entitled  to  this  income.  The  value  of  the  property  at  the  time  of  the 
transfer,  as  recited  in  the  deed,  was  $60,000.  The  charges  against  it 
were  the  mortgage  and  interest,  $5,409.96;  taxes,  $897.07 ;  insurance, 
$60;  attorney's  charges,  $890— making  a  total  of  $7,257.03,  leaving 
the  net  value  of  the  property  $52,742.97.  The  income  to  which  the 
petitioner  is  entitled  should  be  calculated  for  3  years  6  months  and  20 
days  on  one-quarter  of  that  sum.  While  the  general  rule  seems  to  be 
that  a  trustee  should  be  charged  interest  at  the  legal  rate,  the. cir- 
cumstances of  .each  particular  case  should  be  taken  into  consideration 
in  arriving  at  whether  it  is  an  exception  to  the  general  rule  which 
permits  the  trustee  being  charged  at  a  lesser  rate.  It  is  apparent  that, 
if  tlie  property  in  this  case  had  not  beei\  sold,  the  income  to  be  derived 
from  it  would  have  been  very  small,  and  for  that  reason  I  think  the 
trustee  should  only  be  charged  at  the  rate  of  4  per  cent.,  which  is  a 
fair  return  on  trust  estates.  From  the  amount  of  this  income  there 
should  be  deducted  his  commissions  to  which  he  is  entitled  on  this  ac- 
counting. 

A  decree  may  be  prepared  accordingly. 


(190  App.  Div.  829) 

In  re  WENTWOBTH. 

In  re  ARMSTRONG'S  WILL. 

(Supreme  Court,  AppeUate  Division,  Third  Department.    March  3,  1920.) 

1.  Witnesses  €=»140(12),  171— Testimony  by  one  beneficiaby  of  a  trust 

admissible  against  estate  of  otbeb  beneficiaby. 

Where  land  was  devised  in  trust  one  of  the  beneficiaries,  who  bought  in 
the  trust  property  \mder  an  arrangement  made  for  the  benefit  of  the 
other  beneficiary,  since  deceased,  who  was  largely  involved,  may  testify  as 
against  the  estate  of  such  beneficiary  and  in  favor  of  the  trustee;  such 
person  not  being  a  party  Interested,  and  the  testimony  being  against  inter- 
est, because  tending  to  make  the  witness  liable. 

2.  Tbusts  4g=>147(l),  151(2) — Beneficiary  of  express  trust  to  beceivk  rents 

AND   PBOFIIB  CANNOT  ALIENATE  HIS  INTEREST. 

Under  Real  Property  Law,  §  103,  declaring  that  the  right  of  a  bene- 
ficiary of  an  express  trust  to  receive  rents  and  profits  of  real  property 
and  apply  them  to  the  use  of  any  person  cannot  be  transferred  by  assign- 
ment or  otherwise,  a  cestui  que  trust  cannot,  as  at  common  law,  alienate 
his  interest,  and  the  rents  and  profits  cannot  be  reached  by  his  creditors, 
and  the  trust  continues,  even  when  the  cestui  que  trust  becomes  entitled  to 
the  estate  In  remainder. 

8.  Trusts  «=»147  (1) — ^Prohibition  of  alienation  applies  to  trust  for  pay- 
ment OF  INCOME  from  PERSONAL  PROPERTY. 

Under  Personal  Property  Law,  §  15,  the  prohibition  against  the  benefi- 
ciary's alienation  of  right  to  income  is  the  same  as  In  case  of  real  prop- 
erty trust. 

^=»For  other  cases  f^ee  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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4.  BSTOPFEI.   ^S9M(1)— No    EQUITABLE    ESTOPPEL    AGAINST    BENEnOIABT    EN- 
TITLED TO  INCOME  OP  TRUST  ESTATE   WHO  PABTIOIPATED  IN   SALE   OF  TBU8T 
'•    PBOPEBTT. 

As,  under  Beal  Pn^erty  Law,  (  103,  and  Personal  Property  Lew,  |  15, 
a  beneficiary  of  a  trust  for  the  payment  of  income  cannot  alienate  his 
rights,  nor  can  the  income  be  reached  by  creditors,  such  a  beneficiary, 
though  he  consented  to  an  arrangement  whereby  the  trust  property  was 
sold  to  another  haying  an  interest  therein,  and  such  sale  was*  intended  to 
benefit  the  beneficiary,  who  was  deeply  involved,  held,  that  no  estoppel  can 
arise  as  against  the  beneficiary,  so  as  to  free  the  trustee  from  his  obligation 
to  pay  over  the  rents  and  profits,  etc 

Kiley,  J.,  dissenting. 

Appeal  from  Surrogate's  Court,  Chemung  County. 

In  the  matter  of  the  application  of  Grace  H.  WentwQrth,  executrix 
of  the  last  will  and  testament  of  John  W.  Wentworth  deceased,  to 
compel  Henry  I/.  Armstrong,  as  executor  and  trustee  under  the  last 
will  and  testament  of  Mary  Emma  Armstrong,  deceased,  to  render  and 
file  an  account  of  his  proceedings  as  such  executor  and  trustee.  From 
the  decision  and  order  of  the  Surrogate's  Court  in  fayor  of  the  ap- 
plicant  (181  N.  Y.  Supp.  435)  appeal  is  taken.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE;  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Powell  Crichton,  of  New  York  City  (B.  L.  Newman,  of  Elmira,  of 
counsel),  for  petitioner  appellant. 

Lynch  &  Clifford,  of  Elmira  (Martin  S.  Lynch,  of  Ovvego,  of  coun- 
sel), for  respondent. 

HENRY  T.  KELLOGG,  J.  Mary  E.  Armstrong  was  the  owner  of 
a  parcel  of  land  in  New  York  City,  subject  to  the  dower  interest  of 
her  mother,  Mary  E.  Wentworth.  She  died  in  the  year  1901,  and  de- 
vised the  parcel  in  trust  to  her  husband,  Henry  L.  Armstrong.  He 
was  required  during  the  life  of  the  mother  to  pay  to  her  two-thirds 
of  the  income  therefrom,  and  the  remaining  third  to  himself.  At  the 
death  of  the  mother  he  was  directed  to  sell  the  parcel,  and,  dividing 
the  proceeds  into  four  parts,  to  pay  over  to  himself  two  parts  there- 
of, and  one  part  to  Lizzie  C.  Wright,  a  sister  of  the  testatrix.  He  was 
to  keep  the  fourth  share  invested  during  the  life  of  John  W.  Went- 
worth, a  brother  of  the  testatrix,  and  to  pay  over  the  income  thereof 
to  him  from  time  to  time,  as  he  might  think  his  needs  required,  as  well 
as  such  portion  of  the  principal  as  he  might  "think  best  from  time  to 
time  to  give  him  for  his  support  and  maintenance  and  personal  needs 
and  uses."  At  the  death  of  John  W.  Wentworth  the  remainder  in  this 
share  was  to  pass  to  the  trustee.  Out  of  the  share  of  the  principal 
passing  to  him,  the  trustee  was  to  pay  oflf  a  mortgage  of  $10,000  which 
rested  upon  the  property.  There  was  another  mortgage  thereon  for 
$5,000,  but  this  was  charged  against  no  particular  share.  The  trus- 
tee was  further  empowered  to  sell  the  property  whenever  in  his  judg- 
ment the  interest  of  the  estate  would  be  promoted  thereby.  He  entered 
into  possession,  and  paid  all  the  net  income  from  the  property  to  the 
mother,  Mary  E,  Wentworth,  until  January  5,  1909.    On  this  date  the 

^=9For  otber  cases  see  same  topic  &  KBY-N UMBER  In  all  Key-Numbered  Dlge^  it  Indexes 


Digitized  by 


Google 


^4ti  181   NEW  TORK  8t7PPLEU&N!V  (Sup.  Ct 

trustee  arid  the  mother  conveyed  the  parcel  to  Lizzie  C.  Wright  for  an 
apparent  consideration  of  $60,000.  Of  this  sum  $40,000  was  raised  by 
Lizzie  on  a  mortgage  upon  the  premises,  and  $30,000  was  paid  to  the 
trustee.  From  this  amount  he  paid  off  the  two  mortgages,  together 
with  the  taxes  upon  the  property,  so  that  the  net  amount  received  by 
him  was  $13,686.43.  Lizzie  C.  Wright  also  paid  certain  charges,  so 
that  the  net  amount  received  by  her  was  $9,050.04.  The  mother,  Mary 
E.  Wentworth,  continued  to  live  until  February  28,  1914,  and  no  com- 
plaint seems  to  have  been  made  that  she  was  not  paid  her  income  from 
the  date  of  the  sale  to  the  date  of  her  death.  Lizzie  C.  Wright  had 
possession  of  the  property  and  rented  it  until  the  summer  of  1914, 
when,  default  being  made  on  the  $40,000  mortgage,  foreclosure  was 
begun,  and  the  property  was  subsequently  sold  for  a  sum  insufficient 
to  pay  the  debt  against  it.  Thereafter,  on  September  17,  1917,  John 
W.  Wentworth  died,  and  the  widow,  as  executrix  of  his  will,  then 
brought  these  proceedings  to  compel  the  trustee,  Henry  L.  Armstrong, 
to  account  for  the  income  upon  one-quarter  of  the  proceeds  of  the 
trust  property  from  the  date  of  the  death  of  Mary  E.  Wentworth  to 
the  date  of  the  death  of  John  W.  Wentworth. 

[1]  According  to  the  testimony  given  before  the  surrogate  by  the 
trustee  and  Lizzie  C.  Wright,  the  parcel  devised  was  sold  by  the  former 
to  the  latter  for  the  purpose  of  making  a  division  of  the  proceeds  in 
such  a  way  that  the  trustee  would  have  one-half  of  the  principal,  less 
the  two  mortgages  and  taxes,  Lizzie  C.  Wright  would  get  one  quarter, 
and  John  W.  Wentworth,  through  the  agency  of  his  sister,  would 
eventually  obtain  the  other  quarter.  Lizzie  was  to  receive  possession 
of  the  share  of  her  brother  John  and  use  it  for  his  benefit,  since,  being 
heavily  in  debt  and  having  many  judgments  filed  against  him,  he  was 
not  so  circumstanced  that  he  could  receive  a  direct  transfer.  These 
witnesses  testified  that  the  arrangement  was  agreed  to  with  the  full 
knowledge  of  John,  and  was  in  fact  made  largely  at  his  instigation 
and  for  his  benefit.  Their  testimony  is  borne  out  by  the  probabilities, 
by  the  surrounding  facts,  and  by  the  actions  and  letters  of  John  which 
are  in  evidence.  It  is  said  that  Lizzie  C.  Wright  was  incompetent  to 
testify  against  the  estate  of  her  deceased  brother;  but  this  does  not 
appear  to  be  so,  for  she  was  not  a  paity  to  the  proceedings,  nor  a  per- 
son interested  in  the  event  thereof.  Moreover,  she  did  not  testify  in 
her  own  behalf,  but  in  very  evident  antagonism  thereto.  Thus,  if  the 
transaction  to  which  she  testified  were  valid  to  relieve  the  trustee,  it 
was  equally  valid  to  create  an  obligation  on  her  part  to  pay  to  John 
one-half  the  moneys  received  by  her  therefrom,  an  amount  far  exceed- 
ing the  sum  which  she  might  be  called  upon  to  pay  in  the  event  that  the 
trustee  were  held  liable  in  these  proceedings.  We  think,  therefore, 
that  the  trustee  was  entitled  to  findings  that  John  W.  Wentworth  was 
wholly  cognizant  of  the  entire  transaction  and  fully  acquiesced  therein. 
We  also  think  that,  notwithstanding  his  acquiescence,  the  trust  duty  of 
Henry  L.  Armstrong  continued,  and  that  he  was  accountable  for  un- 
paid income,  as  the  surrogate  has  found  him  accountable. 

[2,  3]  It  is  provided  in  section  103  of  the  Real  Property  Law  (Con- 
sol.  'Laws,  c.  50) : 
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"The  light  of  a  benefklary  of  an  express  trust  to  receive  rents  and  profitB  of 
real  property,  and  apply  them  to  tbe  use  of  any  person,  cannot  be  transferred 
by  assignment  or  otherwise,  but  the  right  and  interest  of  the  beneficiary  of  any 
other  trust  In  real  property  may  be  transferred." 

This  enactment  was  in  derogation  of  the  common  law,  by  virtue  of 
which  an  adult  cestui  que  trust  could  always  alienate  his  trust  interest,, 
even  in  defiance  of  the  terms  of  the  instrument  creating  the  trust.  Ha- 
vens V.  Healy,  15  Barb.  296:  Bryan  v.  Knickerbocker,  1  Barb.  Ch. 
409.  The  statute  has  been  construed  in  a  multitude  of  cases,  which 
have  condemned  alienation  in  all  its  forms,  and  pronounced  trusts  of 
rents  and  profits  wholly  "indestructible  and  absolutely  inalienable." 
Douglas  V.  Cruger,  80  N.  Y.  IS.  It  has  been  held  that  by  force  thereof 
the  income  required  for  the  maintenance  of  the  cestui  que  trust  is  now 
unavailable  to  creditors  (Bramhall  v.  Ferris,  14  N.  Y.  41,  67  Am.  Dec. 
113;  Tolles  v.  Wood,  99  N.  Y.  616,  1  N.  E.  251 ;  Rome  Exch.  Bank  v. 
Eames,  4  Abb.  Dec.  83) ;  that  the  trust  continues,  even  when  the  cestui 
que  trust  becomes  entitled  to  the  estate  in  remainder,  and  that  he  may 
not  acquire  possession  of  the  subject  of  the  trust  (Asch  v.  Asch,  47 
Hun,  285;  Douglas  v.  Cruger,  80  N.  Y.  15;  Oviatt  v.  Hopkins,  20 
App.  Div.  168,  46  N.  Y.  Supp.  959);  that  the  beneficiary  may  not 
authorize  the  trustees  to  sell  the  trust  property,  or  pledge  his  future 
interest  therein  to  the  trustees  in  satisfaction  of  a  debt  to  them  (Van 
Epps  V.  Van  Epps,  9  Paige,  237) ;  that  the  trustee  cannot,  at  the  re- 
quest of  the  cestui  que  trust,  witn  the  consent  of  those  entitled  to  the 
fee  in  remainder-,  mortgage  the  subject  of  the  trust,  nor  can  the  courts 
authorize  such  a  transfer  (Cruger  v.  Jones,  18  Barb.  467)  ;  that  the 
beneficiary  qannot  release  his  interest  to  the  trustee  fOviatt  v.  Hop- 
kins, 20  App.  Div.  168,  46  N.  Y.  Supp.  959) ;  that  the  express  con- 
sent of  the  cestui  que  trust  is  not  sufficient  to  empower  a  trustee  of 
rents  and  profits  to  make  a  sale  of  the  trust  property  for  the  purpose 
of  division,  even  though  under  the  terms  of  fiie  trust  a  power  of  sale 
is  given  to  the  trustee  (Champlin  v.  Haight,  7  Hill,  245).  Thus  it  will 
he  seen  from  these  cases,  as  well  as  from  numerous  others,  that  neither 
the  trustee,  the  cestui  que  trust,  the  remaindermen  in  fee,  nor  the  courts 
of  the  state,  acting  separately  or  in  conjunction,  by  means  of  releases, 
assignments,  deeds,  mortgages,  decrees,  or  any  other  form  of  writing 
or  words,  can  destroy  a  trust  interest  to  pay  rents  and  profits,  nor  can 
a  trustee  be  released  from  a  continuing  duty  to  make  payment  of  the 
same  in  accordance  with  the  terms  of  his  trust. .  The  law  in  relation  to 
trusts  for  the  payment  of  income  from  personal  property  is  the  same. 
Lent  v.  Howard,  89  N.  Y.  169;  section  15,  Personal  Property  Law 
(Consol.  Laws,  c.  41). 

[4]  Conceding  the  law  to  be  as  thus  stated,  the  trustee  nevertheless 
argues  that,  although  an  alienation  by  express  writing  is  in  itself  ab- 
solutely void,  it  indirectly  becomes  effective  by  the  application  of  the 
doctrine  of  estoppel,  through  which  a  cestui  que  trust  is  prevented 
from  disputing  its  validity.  In  substantiation  of  this  contention  he 
quotes  a  statement  made  in  Butterfield  v.  Cowing,  112  N.  Y.  at  page 
492,  20  N.  E.  373,  as  follows: 
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"It  iB  quite  <dear  tbat  no  cestui  que  tnist  can  allege  that  to  be  a  breach  ot 
trust  which  has  been  done  under  his  own  sanction,  whether  by  previous  con- 
sent or  subsequent  ratification.  The  general  rule  Is  that  either  concurrence  In 
the  act  or  acquiescence  without  original  concurrence  will  release  the  trustee*." 

A  similar  statement  had  previously  been  made  in  Sherman  v.  Parish, 
53  N.  Y.  483,  and  was  afterwards  made  in  Woodbridge  v.  Bockes,  59 
App.  Div.  503,  69  N.  Y.  Stipp.  417,  affirmed  in  170  N.  Y.  596,  63. 
N.  E.  362.  It  will  be  seen  by  an  examination  of  the  opinion  of  Mr. 
Justice  lyaughlin  in  the  last-named  case  that  the  all-inclusive  form  of 
words  used  in  these  cases  to  express  the  doctrine  of  estoppel  relied 
upon  is  borrowed  from  the  English  authorities,  opinions  in  many  of 
which  are  there  quoted  at  some  length.  Under  the  common  law  of 
England  the  interest  of  a  beneficiary  in  any  form  of  trust,  including  a 
trust  for  the  payment  of  rents,  profits,  and  income,  was  alienable.  Gray, 
citing  many  authorities,  states  the  English  law  to  be  as  follows : 

"If  the  income  of  trust  property  is  to  be  paid  to  A.  during  his  life,  the  di- 
rection that  it  shall  be  paid  Into  his  own  hands,  or  that  he  shall  not  alienate  or 
anticipate  it,  or  that  it  shall  not  be  liable  for  his  debts,  is  void."  Restraints 
on  the  AUenation  of  Property  (2d  Ed.)  p.  159. 

Since  in  that  jurisdiction  the  power  of  trust  alienation  is  universally 
possessed,  it  is  entirely  consistent  that  a  cestui  que  trust  should  always 
be  estopped  by  his  acquiescence  in  a  transfer.  The  English  cases, 
therefore,  aifford  no  justification  for  a  holding  in  this  jurisdiction  that 
an  estoppel  will  bind  the  beneficiary  of  a  trust  of  rents  and  profits, 
since  our  statute  makes  a  trust  of  that  character  absolutely  inalienable,"^ 
and  it  cannot  be  that  a  rule  created  by  the  courts  will  make  that  valid 
which  by  statute  is  absolutely  void.  Indeed,  there  is  a  qualification  of 
the  English  doctrine  itself,  which  is  given  in  our  own  case  of  Sherman 
V.  Parish,  supra,  as  follows : 

"This  generality  is  stated  to  be  so  limited  as  that  the  cestula  que  trust  must 
be  sui  juris  and  capable  of  acting  for  themselves;  so  that  married  women, 
minors,  and  others  thus  under  disability  cannot  be  bound  by  alleged  ac- 
quiescence, or  even  by  urgent  requests." 

It  is  apparent  that,  if  under  the  law  of  England  spendthrift  trusts 
obtained  as  they  do  here,  the  doctrine  of  estoppel  would  he  further 
limited  to  exclude  all  persons,  to  whom  rents  and  profits  are  given  in 
trust,  since  all  such  persons  are  under  disability  as  great  as  that  of 
minors  or  other  incompetents.  Many  New  York  cases  are  also  cited 
in  Woodbridge  v.  Bockes,  as  reported  in  59  App.  Div.  503,  69  N.  Y. 
Supp.  417,  in  support  of  the  doctrine;  but  an  examination  of  these 
cases  will  disclose  that  in  almost  every  instance  the  question  involved 
related  to  a  consent  by  a  beneficiary  to  an  illegal  or  unwise  investment 
of  the  trust  fund.  In  such  case  there  is  no  forbidden  aHenation  by  the 
cestui  que  trust.  The  fund  merely  suffers  destruction  or  diminution, 
and  is  in  no  sense  the  subject  of  alienation.  Sherman  v.  Parish,  supra, 
is  itself  such  a  case.  Butterfield  v.  Cowing,  from  which  the  particular 
quotation  is  made,  involves  the  execution  of  a  trust  for  bondholders, 
not  a  trust  of  rents,  profits,  and  income  for  life,  as  to  which  alone  the 
prohibition  against  alienation  applies. 
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Woodbridge  v.  Bockes  was  a  case  where  the  beneficiary  had  "for  25 
years  been  in  possession  of  the  entire  principal  fund  of  the  trust,  had 
annually  taken  therefrom  a  greater  sum  for  maintenance  than  per- 
mitted, and  then,  with  the  fund  in  her  possession,  having  herself  be- 
come trustee,  brought  an  action  for  an  accounting  against  the  original 
trustee,  whom  she  had  previously  released  from  liability.  The  court 
held  that  the  equities  of  the  case  were  such  that  no  relief  should  be 
granted,  stating  that  the  liability  of  the  original  trustee  to  remainder- 
men was  not  a  question  involved.  It  seems  clear  that  as  to  all  income 
previously  payable  to  the  beneficiary  that  obligation  had  been  satisfied 
by  the  beneficiary  herself.  If  in  so  doing  she  had  used  the  principal, 
that  was  a  grievance  of  the  unrepresented  remaindermen,  not  of  the 
beneficiary.  As  to  all  future  trust  duties  she  was  riot  in  a  position  to 
re-establish  the  original  trust  as  created,  since,  at  the  moment,  she  was 
herself  the  trustee  in  possession  of  all  trust  funds,  and  had  neither  re- 
signed nor  surrendered  the  funds.  The  question  involved  was  not  as 
to  the  validity  of  an  alienation,  hut  solely  as  to  a  remedy  to  be  afforded 
or  withheld.  That  case  does  not  support  the  doctrine  of  estoppel  in 
the  comprehensive  form  in  which  it  has  so  often  been  stated,  nor  have  - 
I  been  able  to  find  a  case  which  militates  against  the  view  that  the 
doctrine  is  subject  to  the  limitation  that  it  does  not  apply  to  a  trust  of 
rents  and  profits  to  make  effective  an  alienation  of  that  which  is  le- 
gally incapable  of  alienation.  That  the  doctrine  is  not  applicable  to ' 
such  a  case  has  been  held  in  tjie  two  cases  of  Douglas  v;  Cruger,  supra, 
and  Matter  of  Brennan,  21  App.  Div.  236,  47  N.  Y.  Supp.  661. 

In  Douglas  v.  Cruger  a  husband  conveyed  to  a  trustee  all  his  interest 
in  lands,  the  fee  in  which  was  owned  by  his  wife,  in  trust  to  receive 
the  rents  and  profits  and  apply  them  to  her  use  during  their  joint  lives. 
The  trustee  thereafter,  pursuant  to  an  order  of  the  Supreme  Court, 
•  conveyed  the  trust  interest  to  the  wife.  Husband  and  wife  thereupon 
executed  a  mortgage  upon  the  lands,  and  an  action  was  brought  to 
foreclose  the  mortgage,  in  which  the  plaintiff  obtained  a  decree.  The 
Court  of  Appeals  modified  the  decree  to  exclude  the  trust  interest  of 
the  wife.    Earl,  J.,  said : 

"The  further  claim  Is  made  that  Mrs.  Cruger  Is  estopped  by  her  mortgage 
from  claiming  any  interest  under  the  trust.  ♦  ♦  ♦  Besides,  she  could 
not  be  estopped  from  asserting  that  her  mortgage,  so  far  as  it  could  affect  her 
trust  interest,  was  in  contravention  of  the  statute.  If  she  could  be,  the  statute 
could  be  easily  evaded,'  and  its  restrictions  would  be  weak  indeed." 

In  Matter  of  Brennan  there  was  a  trust  to  pay  rents  and  profits  of 
real  estate  to  a  husband  for  life,  remainder  to  his  children.  The  hus- 
band and  three  children,  who  were  then  of  age,  joined  in  a  request  to 
the  trustee  to  convey  the  land  to  the  wife,  and  signed  releases  discharg- 
ing him  from  all  liability  for  so  doing.  The  conveyance  was  made,  and 
hustend  and  wife  signed  the  mortgage  in  suit.    Bradley,  J.,  said: 

"Having  no  estate  in  the  property,  he  could  not  assign  or  dispose  of  his 
Interest  in  the  income,  rents,  and  profits  which  he  as  the  beneficiary  of  the 
trust  was  entitled  to  receive.  1  R.  S.  730,  %  63 ;  Noyes  v.  Blakeman,  6  N.  Y. 
667.  How,  then,  could  he  bar  or  estop  himself  from  asserting  his  right  to 
require  the  execution  of  the  trust  in  his  behalf  by  any  voluntary  ^ct  on  his 
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part?  ^  ^  ^  We  now  see  no  sattefactory  answer  to  tiie  proposition  tbat 
the  beneficiary  may,  notwithstanding  anything  appearing  In  the  papers  pre- 
sented on  this  review,  Insist  upon  the  execatl<Mi  of  the  trust  created  In  his 
behalf  by  the  wIlL" 

We  think  that  under  all  the  authorities  the  trustee  was  not  relieved 
of  his  trust  duty,  after  the  death  of  Mary  E.  Wentworth,  to  pay  in- 
come to  John  W.  Wentworth  during  life  upon  one-quarter  of  the  net 
proceeds  of  the  parcel  devised  in  trust;  that  the  surrogate  was  cor- 
rect in  determining  that  the  amount  of  such  proceeds  was  the  sum 
named  in  the  deed  to  Lizzie  C.  Wright,  less  certain  charges  deter- 
mined by  him ;  that  the  surrogate  has  correctly  measured  the  account- 
ability of  the  trustee  for  a  violation  of  his  trust  duty;  and  that  the 
order  should  he  affirmed. 

Order  should  be  affirmed,  with  costs. 

All  concur  (JOHN.  M.  KELLOGG,  P.  J.,  in  the  result,  on  the  find- 
ings and  opinion  of  the  surrogate),  except  KILEY,  J.,  dissenting. 

The  court  disapproves  of  findings  18,  19,  and  20;  and  finds  that 
John  W.  Wentworth  consented  to  3ie  sale,  the  execution  of  the  mort- 
gage, and  the  disposition  of  the  moneys  raised  thereby,  and  acquiesced 
in  an  arrangement  by  which  one-quarter  of  the  parcel  conveyed  or  its 
proceeds  should  be  held  by  the  grantee  for  his  benefit  or  used  for  or 
paid  over  to  him  in  lieu  of  its  retention  by  the  grantor  under  the 
terms  of  the  trust  created  for  his  benefit  by  the  will. 
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COHEN  T.  HOLMES. 

(Supreme  Ckrart,  Appellate  Diyision,  First  Department.    AptH  0,  1920.) 

1.  Pleading  ^=»261 — Pboposed  amended  answeb  held  inconsistent  with 

original. 

In  action  for  breach  of  two  contracts  to  deliver  goods,  where  by  origi- 
nal answer  defendant  admitted  he  made  the  contracts,  amendment  that 
contracts  were  not  his,  and  that  he  was  acting  as  agent  for  a  disclosed 
principal,  was  properly  excluded  as  wholly  inconsistent 

2.  Pleading  ^s>262 — Countebclaim  not  interposed  because  of  pendency 

OF  ACTION  allowable  BT  WAT  OF  AMENDMENT. 

Where  defendant  did  not  Interpose  his  claim  against  plaintiff  as  a 
counterclaim  in  his  original  answer,  because  he  had  brought  action 
thereon  against  plaintiff,  which  was  pending  in  the  Municipal  Court  when 
plaintiff's  action  was  commenced,  but  which  was  afterwards  discontinued, 
he  should  be  permitted  to  plead  his  proposed  counterclaim  as  an  amend- 
ed answer. 

Appeal  from  Special  Term,  New  York  County 

Action  by  Jacob  Cohen  against  Francis  H.  Holmes.  Prom  an  order 
denying  motion  for  leave  to  serve  an  amended  answer,  defendant  ap- 
peals.   Ordered  modified,  and,  as  modified,  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
and  MERRELL,  JJ. 

Bennett  E.  Siegelstein,  of  New  York  City  (William  L.  Stone,  of 
New  York  City,  on  the  brief),  for  appellant. 
Isaac  Steinhaus,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  [1,2]  The  order  recites  that  the  motion  was 
denied  for  laches  and  on  the  ground  that  the  defendant  failed  to  satis- 
fy the  court  that  the  additional  defense  and  counterclaim  sought  to 
he  pleaded  are  meritorious.  The  action  was  commenced  on  the  23d  of 
August,  1918,  and'  issue  was  joined  by  the  service  of  an  answer  on 
the  30th  of  September  of  that  year.  The  action  is  brought  to  re- 
cover damages  for  breaches  of  two  contracts.  The  breaches  alleged 
are  that  the  defendant  failed  to  deliver  to  the  plaintiff  all  of  the  goods 
he  agreed  to  deliver.  By  the  original  answer,  the  defendant  admitted 
that  he  made  the  contracts  with  the  plaintiff  and  he  pleaded  modifi- 
cation^ thereof.  The  proposed  answer  with  respect  to  the  defenses 
is  wholly  inconsistent  with  the  original,  for  tliereby  defendant  pro- 
poses to  plead  that  the  contracts  were  not  his,  and  that  he  was  acting 
as  agent  for  a  disclosed  principal.  The  order,  therefore,  in  so  far 
as  it  denies  the  motion  to  allow  the  service  of  an  amended  answer 
with  respect  to  the  new  defenses  was  proper;  but  the  defendant 
should  be  permitted  to  plead  the  proposed  counterclaim,  which  is  for 
the  difference  between  the  original  contract  purchase  price  of  the 
goods  delivered  to  the  plaintiff  and  the  alleged  purchase  price  thereof 
under  a  modification  of  the  contracts  which  amount,  it  is  alleged, 
plaintiff  agreed  to  pay  to  L,.  F.  Dommerich  &  Co.,  the  jg^arantors  of  the 
accounts.    It  is  alleged  that  that  claim  was  duly  assigned  to  the  de- 
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f endant  by  L.  F.  Dommerich  &  Co.  before  the  commencement  of  this 
action. 

It  appears  that  the  defendant  had  brought  an  action  against  the 
plaintiff  thereon,  which  was  pending  in  the  Municipal  Court  when  this 
action  was  commenced,  and  that  for  that  reason  it  was  not  interposed 
as  a  counterclaim  herein  in  the  original  answer.  It  further  appears, , 
however,  that  after  the  action  in  the  Municipal  Court  was  tried,  and 
judgment  was  rendered  in  favor  of  the  defendant  therein,  the  judg- 
ment was  opened  in  order  to  enable  the  plaintiff  to  make  further 
proof,  and,  instead  of  doing  so,  the  action  was  discontinued,  with  a 
view  to  pleading  that  cause  of  action  as  counterclaim  herein.  We 
think,  therefore,  that  the  defendant  should  be  permitted  to  plead  the 
counterclaim,  not,  however,  in  the  form  proposed,  but  by  adding  it 
at  the  end  of  the  defense  to  the  second  cause  of  action  as  originally 
pleaded. 

The  order  is  therefore  modified,  by  allowing  the  defendant  to  serve 
an  amended  answer,  consisting  of  the  provisions  of  the  original  an- 
swer, with  the  counterclaim  added  thereto  as  aforesaid,  upon  pay- 
ment of  $10  costs  of  the  motion,  the  date  of  issue  to  remain  the  same, 
and  without  prejudice  to  the  position  of  the  cause  on  the*  calendar, 
and,  as  so  modified,  the  order  is  affirmed,  without  costs.  Settle  order 
on  notice.    All  concur. 


SHANDLING  v.  BISBNBBRG. 
(Supreme  Court,  Appellate  Term,  First  Department    AprU  1,  1920.) 

1.  Ck)URTs    <S=>189(10) — Affidavit  fob  adjoubnment  should   not  bk  sub- 

mitted WITH  KNOWLEDGE  THAT  CIBCUMSTANCES  HAD  CHANGED  SINCE  PBKP- 
ABATION  OF  AFFIDAVIT. 

An  attorney  had  no  right  to  submit  an  affidavit  requesting  an  adjourn- 
ment In  Municipal  Court  on  ground  of  other  engagement,  prepared  two 
days  previous  to  submissioni  when  he  knew  that  the  circumstances 
concerning  his  other  engagement  had  changed  substantially  during  the 
two  days. 

2.  CouBTs  ^=»189(16) — ^Unintentional  default  opened,  whebe  defendant 

ENTITLED  TO  ADJOUBNMENT. 

Where  a  default  in  Municipal  CJourt  was  unintentional,  and  where,  If 
defendant  had  taken  the  trouble  and  consideration  to  present  to  the  court 
the  true  state  of  facts,  he  would  have  been  entitled  to  an  adjournment, 
the  default  wiU  be  opened. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Adolph  Shandling  against  Herbert  L.  Eisenberg.  From 
an  order  denying  a  motion  to  open  his  default,  defendant  appeals. 
Reversed,  and  default  opened  upon  terms. 

'  Argued   March  term,    1920,   before   GUY,   BIJUR,   and   MULr 
LAN,  JJ. 

S.  C.  Sugarman,  of  New  York  City,  for  appellant. 
Benjamin  Marcus,  of  New  York  City,  for  respondent. 
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PER  CURIAM.  [1,  2]  Appellant's  attorney  had  no  right  to  sub- 
mit on  February  13th  an  affidavit  prepared  on  February  Uth  request- 
ing an  adjournment,  when  he  knew  that  the  circumstances  concern- 
ing his  other  engagement  had  changed  substantially.  Moreover,  even 
his  affidavit  on  the  motion  to  open  the  default  must  appear  to  him  to 
be  insufficient,  because  he  attempts  to  help  it  out  by  numberless  state- 
ments of  fact  in  his  brief  that  are  not  even  hinted  at  in  his  affida- 
vit. By  his  conduct  he  has  brought  about  a  situation  under  which 
it  was  almost  embarrassing  to  the  court  to  try  to  afford  him  any  re- 
lief. Nevertheless,  as  we  are  convinced  that  the  default  was  not  in- 
tentional, and  that,  had  he  taken  the  trouble  and  consideration  to 
present  to  the  court  the  true  state  of  facts  as  they  had  changed,  he 
would  have  been  entitled  to  an  adjournment,  we  think  the  default 
should  be  opened,  but  only  upon  the  payment  pf  cpsts  and  4isburse- 
ments  of  the  plaintiff  and  $10  costs  of  the  motion. 

Order  appealed  from  reversed  accordingly. 


EUBIN  et  al.  v.  FORWARDER^'  AUTO  TRUCKING  CORPORATION. 
(Supreme  Court,  Appellate  Term,  First  Department.    April  1,  192a) 

LiVKBT-STABIf  AND  GABAGK  KEEPERS  ^=^6 — GaBAOE  KEEPEBS  LIABLE  FOB  LOSS 
OF  PROrtaTT  LEFT  IN  omCE  ON  DELIVERY  TO  TTNIDBNTIPIED  MAN. 

Where  automobile  truck  owner  left  quicksilyer  of  the  value  of  $600  in  ga- 
rage keepers'  private  office  with  their  consent,  notifying  the  custodian 
of  the  garage  that  he  would  take  the  truck  out  at  5:30  o'clock  the 
next  morning,  and  where  before  5:30  o'clock  the  following  morning  a 
different  custodian  delivered  the  quicksilver  to  an  unidentified  man,  who 
asked  for  the  truck  and  quicksilver,  without  requiring  him  to  give  evi- 
dence of  authority,  the  garage  keepers  wer&  liable  for  tl^e.loss,  even 
though  the  service  of  storing  the  quicksilver  be  considered  a  mere  gratuity ; 
they  not  having  taken  adequate  measures  to  guard  against  such  loss. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Nathan  Rubin  and  another  against  the  Forwarders'  Auto 
Trucking  Corporation.  Judgment  for  plaintiffs  on  the  verdict  of  a 
jury  directed  by  the  court,  and  defendant  appeals.  Reversed,  and 
judgment  directed  for  defendant. 

Argued  March  term,  1920,  before  GUY,  BIJUR,  and  MULI.AN,  JJ. 

Martin  H.  Latner,  of  Brooklyn  (Louis  Kunen,  of  New  York  City, 
of  counsel),  for  appellant. 

Nathaniel  H.  Kramer,  of  New  York  City,  for  respondents. 

MULLAN,  J.  The  claim  of  the  plaintiffs,  garage  owners,  for  sup- 
plies and  car  storage  furnished  the  defendant,  the  owner  of  an  auto- 
mobile truck,  is  admitted,  and  the  issue  here  arises  under  the  cotmter- 
claim.  One  evening,  when  the  tnick  was  brought  into  the  garage  by 
the  defendant's  chauffeur,  there  were  upon  it  five  flasks  of  quicksilver, 
of  the  value  of  $500.    The  chauffeur,  for  the  greater  safety  of  this 
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readily  removable  property,  placed  it,  with  plaintiffs*  consent,  in  the 
private  office,  notifying  the  custodian  of  the  garage  that  he  would  take 
the  truck  out  at  S  :30  the  next  morning,  which  was  an  unusually  early 
hour.  On  the  following  morning,  before  5:30,  an  unidentified  man 
called  at  the  garage  for  the  truck,  and  also  for  the  quicksilver,  which 
he  knew,  somehow,  was  in  the  office,  and  the  custodis^n  at  that  time, 
who  was  tiot  the  custodian  in  charge  the  night  before,  helped  the  man 
put  the  quicksilver  on  the  truck,  and  assisted  him  in  driving  the  truck 
out  of  the  garage. 

No  representation  was  made  in  any  form  by  the  thief,  for  such  he 
was  conceded  to  be,  that  he  was  connected  with,  or  came  on  behalf  of, 
the  defendant;  nor  was  any  evidence  of  authority  to  take  away  the 
truck  and  quicksilver  asked  for  by  the  man  in  charge  of  the  garage. 
The  thief,  when  at  some  little  distance  from  the  garage,  abandoned 
the  automobile,  after  removing  the  quicksilver,  which  has  never  been 
recovered.  The  court  below  dismissed  the  counterclaim,  upon  the 
ground  that  the  placing  of  the  quicksilver  in  the  plaintiffs'  office  put 
the  risk  of  its  loss  upon  the  defendant. 

It  seems  to  us  that  that  was  an  erroneous  view,  and  that  the  facts, 
IS  to  which  there  was  no  dispute,  show  that  the  plaintiffs  did  not 
exercise  sufficient  care  to  protect  the  property  of  their  customer.  We 
do  not  think  it  would  serve  any  pt^rpose  to  decide  whether  the  plain- 
tiffs were,  as  to  the  quicksilver,  gratuitous  bailees,  or  whether  the  bail- 
ment was  coupled  with  an  interest  Regarding  the  service  of  storing 
*e  quicksilver  as  a  mere  gratuity,  we  are  of  the  opinion  that,  in  view 
of  the  nature  of  the  plaintiffs'  business,  they  did  not  take  adequate 
measures  to  guard  against  the  very  sort  of  thing  that  occurred  here, 
and  occasioned  the  loss  of  which  defendant  complains.  McKillop  v. 
Reich,  76  App.  Div.  334,  78  N.  Y.  Supp.  485;  Wilson  v.  Wyckoff, 
Church  &  Partridge,  133  App.  Div.  92,  117  N.  Y.  Supp.  783.  affirmed 
without  opinion  200  N.  Y.  561,  93  N.  E.  1135.  As  the  facts  are  ad- 
mitted, and  the  plaintiffs  have  conceded  that  the  value  of  the  stolen 
quicksilver  was  $500,  there  is  no  need  of  a  new  trial. 

Judgment  reversed,  with  $30  costs,  and  judgment  directed  for  the 
defendant  for  $308.16,  being  the  difference  between  plaintiffs'  claim 
and  defendant's  counterclaim,  with  appropriate  costs  in  the  court  be- 
low.   All  concur. 


ROSENBAUM  ▼.  PABNES. 

(Supreme  Court,  Appellate  Term,  First  Department    April  1,  1920.) 

liANDLOBD  AND  TENANT     <=s>94(3) — TCBIONATION  OF  IJ&ASB  ON  TSN   DATS*   NO- 
TICB  NOT  SEQUIRINO  END  OF  UONTH  AS  SUSBBNDEB  DAT. 

Under  lease  allowing  landlord  to  terminate  by  giving  10  days*  notice 
though  rent  was  payable  in  monthly  Installments  in  advance,  landlord's 
10-day  notice  of  termination,  to  be  effectual,  did  not  need  to  fix  end  of 
calendar  month  as  surrender  day. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  *  First  Dis- 
trict.' 
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Summary  dispossess  proceeding  by  Jacob  Rosenbaum  against  Her- 
man Parnes.  From  a  final  order  dismissing  the  landlord's  petition,  he 
appeals.  Reversed,  and  final  order  directed,  awarding  possession  to 
the  landlord. 

Argued  March  term,  1920,  before  GUY,  BIJUR,  and  MULLAN,  JJ, 

Goldman  &  Novick,  of  New  York  City  (Charles  Goldman,  of  New 
York  City,  of  counsel),  for  appellant. 

Samuel  A.  Langfur,  of  New  York  City,  for  respondent  _ 

MUULAN,  J.  The  tenant  was  in  under  a  lease  for  years,  which 
contained  a  provision  allowing  the  landlord  to  terminate  the  lease  by 
the  giving  of  a  lO-day  notice  and  the  doing  of  certain  other  things. 
That  the  landlord  did  everything  necessary  to  work  a  valid  condi- 
tional limitation,  except  in  respect  of  the  matter  hereinafter  referred 
to,  is  conceded.  The  rent  was  payable  in  monthly  installments,  in  ad- 
vance. On  December  17th*  the  10-day  notice  was  sent,  fixing  Decem- 
ber 27th  as  the  day  of  surrender.  Prior  to  the  giving  of  the  notice,  the 
tenant  had  paid  the  December  rent.^. 

The  tenant's  sole  point  below  was,  and  is  here,  that  the  cancellation 
clause  ought  to  be  so  construed  as  to  require  that  the  10-day  notice, 
to  be  effectual,  should  fiix  the  end  of  a  calendar  month  as  the  surren- 
der day.  The  only  reason  suggested  as  warranting  such  a  construction 
is  that  the  landlord,  by  accepting  rent  for  a  given  month,  should  not 
be  permitted  to  recapture  his  property  at  any  time  thereafter  during 
that  month.  We  see  no  merit  in  the  argument.  The  tenant  agreed,  in 
the  plainest  language,  to  allow  the  landlord  to  cause  the  termination 
of  the  lease  in  Sie  precise  manner  here  adopted.  There  is  nothing  in 
any  other  part  of  the  lease  that  touches  llie  matter.  The  very  length 
of  the  10-day  period  of  itself  suggests  that  the  surrender  day  was  not 
necessarily  to  be  any  particular  day  of  a  month.  The  question  of 
what  shall  be  done  about  the  unearned  rent  from  December  27th  to 
the  end  of  December  is  not  before  us. 

The  final  order  is  reversed,  with  $30  costs  in  this  court,  and  a  final 
order  is  directed,  awarding  to  the  petitioner  the  delivery  of  the  posses- 
sion of  the  premises,  with  costs  to  the  petitioner.    All  concur. 
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BLOCK  V.  ISRAEJL. 
(Supreme  Gonrt,  Appellate  Terra,  First  Department    March  11,  1919.) 

1.  OouBTS  ^=»190(4) — Clebx  of  Municipal  Coubt  hay  BiamsB  to  hub  notice 

OF  APPEAL  WITHOUT  PBEPAYMENT  OF  FEES. 

As  Municipal  Court  Code,  §  143,  subd.  7,  and  section  173,  subd.  7,  re- 
quire the  clerk  to  account  to  the  city  treasury  monthly  for  fees  received, 
and  declare  that  all  fees  shall  be  prepaid,  the  derk  of  the  Municipal  Court 
is  justified  in  refusing  to  file  notice  of  appeal  where  fee  was  not  prepaid. 

2.  Courts    ^=>190(4) — ^Though  fee  not  paid  when  notice  of  appeal  rnsD, 

OLERK  OF  Municipal  Court  may  be  required  to  accept  fee  and  felb 
notice  as  of  date  beceived. 

Where  appellant's  attorney  duly  filed  notice  of  appeal  with  clerk  of 
Municipal  Court,  but  through  Inadvertence  the  fee  did  not  accompany  the 
notice,  held  that,  under  Municipal  Court  Code,  f  158,  providing  that  de- 
fects or  omissions  may  be  supplied  by  the  appellate  court,  and  as  notice 
of  appeal  was  seasonably  filed  in  good  faith,  within  Code  Civ.  Proc.  f  1303, 
the  clerk  may  be  required  to  accept  the  fee  tendered  after  expiration  of 
the  time  for  appealing,  and  required  to  file  the  notice  of  appeal  as  of  the 
date  received ;  the  appellant  having  complied  with  Municipal  Court  Code, 
§  157,  providing  that  an  appeal  must  be  taken  l^  filing  notice  with  the 
clerk. 

Action  between  one  Bteck  and  one  Israel,  in  which  there  was  judg- 
ment for  plaintiff.  Oil  motion  by  defendant  for  order  directing  the 
derk  of  the  Municipal  Court  to  accept  the  fee  for  filing  notice  of  appeal 
and  to  file  same  as  of  the  day  notice  was  received.    Motion  granted. 

Argued  March  term,  1919,  before  GUY,  BIJUR,  and  PENDLEr 
TON,JJ. 


PER  CURIAM.  [1]  This  is  a  motion  for  an  ,order  directing  the 
clerk  of  the  Municipal  Court  to  accept  the  fee  for  filing  a  notice  of  ap- 
peal and  to  file  the  same  as  of  the  day  such  notice  was  received  by  him. 
Judgment  was  rendered  against  the  defendant  on  the  18th  day  of  Janu- 
ary, 1919.  On  January  21,  1919,  the  appellant's  attorney  directed  his 
stenographer  to  mail  a  notice  of  appeal  to  the  clerk,  with  the  fee  for 
filing  the  same.  The  clerk  duly  received  the  notice,  but  the  filing  fee 
did  not  accompany  the  notice,  and  the  clerk  did  not  file  the  same.  The 
clerk  was  justified  in  refusing  to  file  the  notice,  as  he  is  required  to 
account  to  the  city  treasury  monthly  for  all  fees  received  by  him  (sec- 
tion 143,  subd.  7,  Municipal  Court  Code  [Laws  1915,  c.  279]),  and  "all 
fees  shall  be  prepaid  before  the  service  shall  be  performed"  (section 
173,  subd.  7,  Municipal  Court  Code). 

[2]  Upon  ascertaining  that  the  fee  had  not  been  paid,  the  appel- 
lant immediately  tendered  the  amount  to  the  clerk,,  who  refused  to 
accept  the  same,  as  the  time  in  which  to  appeal  had  then  expired.  Sec- 
tion 157  of  the  Municipal  Court  Code  provides  that — 

"An  appeal  Is  taken  by  fiUng  with  the  clerk  of  the  court  •  •  •  a  writ- 
ten notice  of  appeal.    ♦     ♦    ♦  »♦ 
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As  the  clerk  is  the  only  one  who  can  "file"  the  notice  of  appeal,  the 
phrase  *'file  with  the  clerk"  can  only  mean  that  the  appellant  must 
deliver  the  notice  of  appeal  to  the  clerk  for  filing  by  him.  The  duty  of 
the  clerk  to  thereupon  file  it  is  imperative  if  the  fee  for  doing  that 
duty  is  paid. 

Section  158,  Municipal  Court  Code,  provides  that — 

''Defects  or.  omissions  in  the  proceeding  necessary  to  perfect  an  appeal 
•  '  •  ♦  may  be  supplied  ♦  ♦  ♦  by  the  appellate  court  In  like  manner  as 
tbongh  tbe  appeal  was  taken  from  a  Judgment,  final  order  or  order  of  the 
Supreme  Court" 

In  the  case  at  bar  the  appellant  ''seasonably  and  in  good  faith"  (sec- 
tion 1303,  C.  C.  P.)  served  the  notice  of  appeal  upon  the  clerk,  but 
"omitted"  to  pay  the  requisite  fee  for  filing  the  same.  It  has  frequent- 
ly been  held  that  where  an  imdertaking  was  necessary  to  perfect  an 
appeal,  and  none  had  been  given,  the  neglect  could  be  excused  if  the 
notice  of  appeal  had  been  seasonably  served.  Architectural  Iron  Works 
V.  City  of  Brooklyn,  85  N.  Y.  652-  Lane  v.  Humbert  (Com.  PL)  9  N. 
Y.  Supp.  744. 

Motion  granted,  and  clerk  of  Municipal  Court  directed  to  accept  the 
filing  fee  and  to  file  the  notice  of  appeal  as  of  February  1,  1919. 


HUNTEB  WAIOT  CO.,  Ina,  ▼.  BOTHMAN. 

(Supreme  Court,  AppeUate  Term,  First  Department.    April  8, 1920.) 

CtotTBTs  ^=s>190(4) — Clebs  or  MnNioiPAi.  Court  not  bequibbd  to  hue  nuno 

PRO  TUNC  notice  OF  APPEAL  MAILED,  BUT  NOT  BECEIYBD. 

Where  notice  of  appeal  from  Judgment  of  Municipal  Court  was  mailed 
to  the  clerk,  but  was  not  received,  the  clerk  cannot,  under  Municipal 
Court  Code,  §  158,  providing  that  omissions  may  be  perfected  in  the  appel- 
late court,  be  required  to  file  the  notice  as  of  the  date  received,  for  section 
157  provides  that  an  appeal  can  be  taken  by  filing  with  the  derk  written 
notice  of  appeal,  and  there  is  no  provision  for  service  of  notice  on  the 
clerk  as  was  contained  In  the  former  act;  hence  to  compel  the  clerk  to 
file  notice  nunc  pro  tunc  when  In  fact  he  received  none  would  be  to  ex- 
tend the  time  for  appealing. 

Action  by  the  Hunter  Waist  Company,  Inc.,  against  Samuel  Roth- 
man,  in  which  there  was  judgment  for  defendant  on  motion  by  plain- 
tiff for  an  order  directing  the  clerk  of  the  Municipal  Court  to  file  no- 
tice of  appeal  nunc  pro  tunc.    Motion  denied. 

Aigued  April  term,  1920,  before  GUY,  FINCH,  and  WAGNER,  JJ. 

Lawrence  I.  Gerber,  of  New  York  City,  for  plaintiff. 

Charles  Warner,  of  New  York  City,  for  defendant 

GUY,  J.  This  is  a  motion  made  by  the  plaintiff  for  an  order  direct- 
ing the  clerk  of  the  Municipal  Court  to  file  a  notice  of  appeal  nunc  pro 
tunc  as  of  January  24,  1920.  It  appears  that  on  January  21,  1920,  the 
defendant  obtained  a  judgment  in  that  court  against  the  plaintiff.  The 
plaintiff's  attorney  alleges  that  on  January  24,  1920,  he  "personally 
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mailed  a  notice  of  appeal  in  this  action,  together  with  the  sum  of  $2,  the 
filing  fee."  This  letter  he  swears  was  addressed  to  the  clerk  of  the 
court,  and  he  "presumed  that  it  had  arrived  there."  On  February  16, 
1920,  several  days  after  the  time  in  which  to  appeal  had  expired,  he 
filed  an  undertaking  and  served  a  copy  upon  the  defendant's  attorney, 
who  returned  the  same,  stating  that  no  notice  of  jppeal  had  been  filed 
with  the  clerk.  Plaintiff's  attonjey  then  made  search  in  the  officQ  o{ 
the  clerk  and  "finds  that  the  notice  had  not  been  filed." 

Section  157  of  the  Municipal  Court  Code  (Laws  1915,  c.  279)  pro- 
vides that  an  appeal  is  taken  "by  filing"  with  the  clerk  of  the  court 
a  written  notice  of  appeal,  etc.  There  lis  no  provision  for  "service" 
upon  the  clerk  of  a  notice  of  appeal,  as  was  contained  in  the  former 
Municipal  Court  Act  (Laws  1902,  c.  580),  §  311,  and  it  is  clear  that  the 
mere  mailing  of  a  notice  of  appeal  addressed  to  the  clerk,  in  the  absence 
of  proof  of  its  receipt  by  him,  is  not  a  compliance  with  the  statute  re- 
quiring the  "filing"  of  such  notice. 

This  court  held,,  in  the  case  of  Block  v.  Israel,  181  N.  Y.  Supp. 
454,  that  where  the  clerk  had  received  tlie  notice  of  appeal  within 
the  proper  time,  although  the  same  was  not  accompanied  by  the 
requisite  fee  for  filing,  that  the  appellant  might  be  relieved  under 
section  158  of  the  Municipal  Court  Code.  In  this  case,  however, 
the  affirmative  proof  is  that  the  clerk  did  not  receive  the  notice. 
To  grant  this  motion  would,  in  effect,  extend  the  time  in  which  to 
appeal  and  this  a  court  cannot  do.  Royal  Palace  Realty  Co.  v.  Whitci, 
96  Misc.  Rep.  678,  161  N.  Y.  Supp.  97. 

Motion  denied.    All  concur. 


(191  App.  Div.  255) 

PEOPUBJ  ex  reL  PIBROE-ABROW  MOTOR  OAR  CO.  T.  KNAPP  et  al. 

(Supreme  Court,  Appellate  Dlrision,  Third  Department.    March  11,  1920.) 

1.  Taxation  ^=»493(7)— When  Suprkme  Coubt  icat  look  to  pubmo  bsoobdb 

in  detebminino  excessiveness  of  tax. 

Where  assessors  by  their  public  records  have  made  it  plain  what  they 
assessed,  and  for  what  each  part  of  the  property  was  assessed,  the  Su- 
preme Court  may  go  beyond  the  assessment  roll  and  observe  such  records, 
for  the  purpose  of  determining  whether  an  unjust  or  excessive  tax  has 
been  impost. 

2.  Taxation  <&=»535— Manufactubing  gobpobation  entitled  to  cbewt  fob 

LOCAL  TAXES  PAID   ON  PROPEBTT  SUBJECT  TO  INCOME  TAX. 

Where  manufacturing  corporation  was  compelled  to  pay  a  city  tax  and 
a  general  tax  on  property  on  whldh  it  had  paid  the  Income  tax  Imi^sed 
by  Tax  Law,  |{  20S-219k,  as  added  by  Laws  1917,  c.  726,  by  reason  of  the 
assessment  of  such  property  prior  to  the  amendment  of  such  statute  by 
Laws  1918,  c.  271,  enacted  to  prevent  double  or  unequal  taxation  of  prop- 
erty subject  to  such  income  tax,  the  corporation  is  entitled  to  credit  for 
the  city  and  county  taxes  paid  upon  such  property  during  the  period  for 
which  it,  in  addition  thereto,  paid  the  income  tax. 

Henry  T.  Kellogg  and  KUey,  JJ.,  dissenting. 

Certiorari  by  the  People  of  the  state  of  New  York,  on  the  relation 
of  the  Pierce-Arrow  Motor  Car  Company,  against  Walter  H.  Knapp 
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and  others,  members  of  the  State  Tax  Commission,  and  another,  to 
review  the  tax  assesse4  by  the  Tax  Commission  against  the  relator 
for  the  fiscal  year  beginning  November  1,  1917.  Order  reversed,  and 
the  matter  remitted  to  Tax  Commission,  with  directions. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KEULOGG,  and  KILEY,  J  J. 

Dudley,  Stowe  &  Sawyer,  of  Buffalo  (Charles  P.  Spooner,  of  New 
York  City,  and  Ansley  W.  Sawyer,  of  Buffalo,  of  counsel),  for  relator. 

Charles  D.  Newton,  Atty.  Gen.  (C.  T.  Dawes,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondents. 

JOHN  M.  KELLOGG,  P.  J.  Article  9a  of  the  Tax  Law  (Consol. 
Laws,  c.  60),  added  by  chapter  726  of  the  Laws  of  1917,  effective 
June  4th  of  that  year,  fixed  a  new  franchise  tax  against  manufacturing 
and  mercantile  corporations  of  3  per  cent,  on  net  income.  Section  219j 
provided  that  personal  property  of  such  corporations  should  not  be 
assessed  otherwise  for  taxation,  which  exemption  included  the  ma- 
chinery and  equipment  affixed  to  buildings  (with  certain  exceptions), 
which  theretofore  for  purposes  of  taxation  had  been  considered  as 
part  of  the  realty.  It  was  discovered  that  the  section  assumed  that 
assessments  for  all  taxation  under  the  laws  of  the  state  were  made 
upon  a  uniform  date  to  raise  a  tax  for  a  uniform  period.  This  as- 
sumption was  wrong,  witfi.  the  result  that  certain  corporations  would 
be  required  to  pay  local  and  county  taxes  for  the  same  period  for 
which  they  were  paying  this  income  tax,  and  chapter  271  of  the  Laws 
of  1918  amended  the  section,-  the  amendment  to  he  considered  as  be- 
ing in  force  at  the  time  of  the  enactment  of  article  9a.  This  amend- 
ment was  made  with  the  obvious  intent  of  making  it  clear  that  it  was 
not  the  intention  that  the  new  law  should  impose  double  or  unequal 
taxation  of  the  same  property.  People  ex  rel.' Iroquois  Door  Co.  v. 
Knapp,  186  App.  Div.  172,  173  N.  Y.  Supp.  641. 

The  assessment  for  city  purposes  in  the  city  of  Buffalo  for  the  fiscal 
year  beginning  July  1,  1917,  and  ending  June  30,  1918,  was  made  in 
January,  1917,  and  before  article  9a  of  the  Tax  Law  became  a  law, 
and  the  charter  of  the  city  of  Buffalo  in  effect  required  that  the  city 
assessment  lioU  should  be  the  basis  upon  which  the  general  or  county 
tax  should  be  levied  for  the  fiscal  year  beginning  January  1,  1918, 
and  ending^  December  31,  1918,  with  the  result  that  from  November 
1,  1917,  to  June  30,  1918,  the  relator  was  compelled  to  pay  a  city  tax 
and  this  income  tax  upon  the  same  property  for  the  same  period,  and 
from  January  1,  1918,  until  December  31,  1918,  it  was  paying  a  gen- 
eral tax  and  the  income  tax  upon  the  same  property.  The  relator 
now  claims  that  under  the  real  spirit  of  the  amendment  it  is  entitled 
to  credit  for  the  city  and  county  taxes  upon  personal  property  paid 
by  it  for  those  periods  of  time.    The  amended  section  provides : 

"Nothing  herein  shaU  ^e  construed  to  impair  the  obligation  to  pay  franchise 
taxes  due  on  or  before  the  15th  day  of  January,  1917,  or  taxes  on  personal 
property  or  capital  stock  assessed  as  specifically  provided  in  this  section, 
whether  such  taxes  have  been  or  may  hereafter  be  assessed.  Bat  if  any  cor- 
poration taxed  under  this  .article  shall  have  paid  or  shall  hereafter  pay  taxes 
on  personal  property  or  capital  stock  assessed  as  specifically  provided  in  this 
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section,  tor  any  part  of  tbe  calendar  year  nineteen  bundred  and  elghte^, 
such  corporation  shall  be  entitled  to  credit,  with  interest,  as  hereinafter  pro- 
vided, for  the  amount  of  such  part  of  the  taxes  66  paid  locully  as  the  portion 
of  the  year  1918  for  which  such  taxes  shall  have  been  paid  bears  to  the  en- 
tire calendar  year.  And  If,  In  any  taxing  district,  by  reason  of  the  proyisions 
of  this  section  as  originally  enacted  by  chapter  726  of  the  Laws  of  1917,  any 
such  corporation  shall  have  paid  or  shall  hereafter  pay  taxes  on  personal  prop- 
erty or  capital  stock  f#r  the  year  ending  December  31,  1918,  such  corporation 
shall  be  entitled  to  credit,  with  interest,  as  hereinafter  provided,  for  ine 
amount  of  taxes  89.  paid  locally.'* 

The  important  question  under  it  is  whether  the  taxpayer  is  paying 
taxes  upon  personal  property  under  other  laws  for  the  same  period  of 
time.  When  the  assessment  roll  for  the  city  was  piade  the  assessors 
were  required  to  assess  the  real  estate  and  the  personal  property  sep- 
arately, and  under  the  law  existing  at  the  time  of  the  assessment  the 
machinery  and  appliances  were  included  within  the  real  estzfte.  It 
was  impossible  at  that  time  to  assess  them  otherwise,  and  as  the  as- 
sessment for  general  taxation  was  required  to  be  based  upon  the  city 
roll  the  same  rule  applied  to  that  assessment.  It  must  be  conceded 
that  in  an  ordinary  case  it  would  be  difficult  to  determine  how  njuch 
of  an  assessment  made  under  the  old  law  was  upon  exempt  equip- 
ment and  machinery,  as  distinguished  from  the  real  estate,  as  contem- 
plated by  the  section  under  review.  But  here  there  is  no  uncertainty. 
The  assessors  in  making  the  assessment  in  January,  1917,  of  industrial 
plants,  assessed  the  land,  the  buildings,  and  each  item  of  the  equip- 
ment separately,  as  the  assessment  on  file  shows.  But  in  making  out 
the  roll  the  amount  assessed  against  the  machinery  and  appliances  was 
added  to  the  real  estate  and  stated  as  the  real  estate  assessment.  By 
the  Tax  Law  the  state  does  not  seek  to  get  money  from  the  taxpayer 
by  a  sharp  practice  or  the  doubtful  construction  of  a  Tax  Law,  but 
as  the  curative  act  indicates,  it  intended  to  treat  every  locality  and 
every  taxpayer  justly,  without  any  discrimination. 

[1]  Justice  requires  that  we  should  go  beyond  the  assessment  roll, 
and  where  the  assessors  hy  their  public  records  have  made  it  plain 
what  they  assessed  and  for  what  each  part  of  the  property  was  as- 
sessed, we  may  observe  it  for  the  purpose  of  determining  whether  an 
unjust  or  excessive  tax  has  been  imposed.  The  fact  that  the  equip- 
ment and  machinery  were  included  in  the  taxation  of  the  real  estate 
should  not  prejudice  the  relator,  because  the  laws  of  the  state  exist- 
ing at  the  time  the  assessment  roll  was  made  required  that  action, 
and  in  determining  the  rights  of  the  parties  here  we  are  to  read  the 
various  statutes  together,  and  give  them  such  construction  as  justice 
.and  fair  dealing  require. 

[2]  It  is  evident  that  the  relator  was  paying  a  double  tax  on  certain 
property  for  many  months,  and  that  an  unjust  burden  has  been  cast 
upon  it.  The  spirit  of  the  amendatory^  act,  in  my  judgment,  requires 
that  credit  be  given  to  it  for  the  taxes  paid  upon  exempt  properly  for 
the  period  for  which  the  income  tax  was  levied. 

The  order  should  therefore  be  reversed,  and  the  matter  remitted  to 
the  commission,  with  direction  to  give  the  credits  indicated  herein. 
All  concur,  except  HENRY  T.  KELLOGG  and  KILEY,  JJ.,  who 
dissent 
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(191  App.  DlT.  504) 

KLINK  V.  HERSHOK. 

(SnpVeme  Ooiurt,  Appellate  Division,  First  Department    April  0,  1920.) 

1.  Discoveb:t  ^=»90 — Ordkb  to  exakine  ehplote&*8  books  to  dxtebmirs 

oomfenbation  shouli>  coveb  period  of  empirotlcent. 

In  an  action  for  breach  of  (K>ntract  of  employment,  where  the  damages 
depended  on  the  employer's  profits  for  the  year,  it  was  error  to  restrict  an 
order  for  inspection  of  employer's  books  to  detei^ine  the  damages  to  the 
period  preceding  the  wrongful  discharge. 

2.  Disco VEBT  <@=s>84— DiscnABOEo  emplot£,  wobetno  tdb  coicpbtttob,  wnx 

ROT  BE  QIVBN  OBDEB  TO  EXAMINE  BOOKS. 

In  an  action  for  breach  of  contract  of  employment,  wh^re  the  damages 
depended  on  employer's  profits,  but  it  appeared  that  the  employ^  was  then 
employed  by  a  competitor  of  defendant,  an  order  permitting  employ^  to 
examine  defendant's  books  should  not  be  granted ;  his  remedy  being  by  an 
examination  of  the  defendant  before  trial  and  a  production  of  books  by 
subpoena  duces  tecum.  * 

8.  DisoovEBT  «=s>34 — ^Failube  to  fubnisb  statement  as  agbeed  entitles 

FLAINTIFT  TO  ANOTHEB  EXAMINATION. 

Where  plaintiff  abandoned  the  examination  of  defendant  before  trial, 
in  reliance  on  defendant's  promise  to  furnish  statement  showing  his 
profits,  on  which  plaintiiTs  damages  depended,  and  the  statement  was 
never  furnished,  plaintiff  could  apply  for  and  receive  an  order  for  another 
examination  of  defendant. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Max  Klink  against  Karl  Hershon.  From  an  order  grants 
ing,  in  part  only,  plaintiff's  motion  for  discovery  and  inspection  of  de- 
fendant's books  for  a  limited  period,  plaintiff  appeals.    Affirmed. 

Argued  before  DOWLING,  IJ^UGHUN,  SMITH,  PAGE,  and 
MERRELL,  JJ. 

Maurice  Neckritz,  of  New  York  City  (I.  Gainsburg,  of  New  York 
City,  of  counsel),  for  appellant. 
Louis  B.  Brodsky,  of  New  York  City,  for  respondent. 

PAGE,  J.  The  complaint  alleges  two  causes  of  action — ^the  first 
to  recover  the  weekly  compensation  agreed  to  be  paid  this  plaintifiF 
as  a  salesman  from  the  date  of  his  employment,  June  1,  1918,  to 
the  date  on  which  he  claims  he  was  wrongfully  discharged,  June  22, 
1918;  the  second,  to  recover 'as  damages  for  the  breach  of  the  con- 
tract of  hiring  a  sum  equal  to  5  per  cent,  of  the  net  profits  of  the  de- 
fendant's business  during  the  agreed  period  of  employment,  which 
it  is  alleged  he  was  entitled  to  receive  under  the  contract.  The  answer 
is  a  general  denial. 

The  plaintiff  obtained  an  order  for  the  examination  of  the  defend- 
ant before  trial.  During  the  examination  a  stipulation  was  entered 
into,  whereby  the  defendant  agreed  to  deliver  to  the  plaintiff  a  veri- 
fied statement  containing  schedules  of  sales,  purchases,  discounts, 
expenses,  and  all  other  matters  essential  to  the  ascertainment  of  profits 
of  the  defendant's  business.  The  defendant  failed  to  comply  with  this 
stipulation,,  and  plaintiff  thereupon  made  a  motion  for  an  order  for 
defendant  to  produce  and  discover  his  books.     In  opposition,  it  is 
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alleged  that  the  plaintiff  is  in  the  employ  of  a  competitor  of  the  de- 
fendant. 

[1]  The  court  granted  the  order,  liniiting  the  inspection  '  of  the 
books  to  the  period  from  June,  1918,  to  June  22,  1918.  This  order 
was  erroneous.  If  the  plaintiff  was  entitled  to  any  inspection  of  the 
books,  he  was  entitled  to  it  for  the  entire  period  of  the  contract  of 
employment.  His  damage  will  be  measured  by  the  profits  of  the  busi- 
ness for  the  year. 

[2]  It  has  not,  however,  been  the  policy  of  the  courts  of  this  de- 
partment to  grant  to  discharged  employes,  who  are  employed  by  com- 
petitors of  their  former  employer,  the  right  to  roam  at  will  through 
the  books  of  the  defendant.  We  have  consistently  held  that  the  proper 
remedy  under  such  circumstances  was  an  examination  of  the  defend- 
ant before  trial  and  a  production  of  the  books  by  a  subpoena  duces 
tecum.  ,Harbaugh  v.  Middlesex  Securities,  110  App.  Div.  633,  97 
N.  Y.  Supp.  350;  Strauss  v.  Von  Tobel,  131  App.  Div.  823,  116  N. 
Y.  Supp.  95;  Ortman  v.  Beiley,  160  App.  Div.  258,  145  N.  Y.  Supp. 
541. 

[3]  If  the  plaintiff  abandoned  the  examination  before  trial  in  re- 
liance upon  the  defendant's  stipulation  to  furnish  him  with  a  verified 
statement,  he  should  have  applied  for  a  second  order  for  the  exami- 
nation of  the  defendant,  alleging  the  facts  with  relation  to  the  former 
order.    This  he  may  still  do. 

The  defendant  not  having  appealed,  the  order  will  be  affirmed, 
without  costs.    All  concur. 


(Ill  Misc.  Rep.  294)  ^ 

Application  of  BOWN  BROS.,  Inc. 

(Supreme  Oourt,  Special  Term,  Monroe  County.    Mardi  18,  1920.) 

{Syllabus  hy  the  Court,) 

Corporations  ^s»592 — Dissolution  granted  where  stocet  is  owned  by  two 
stockholders,  who  cannot  agree. 

An  application  to  dissolve  a  corporation,  under  section  172  of  the  Gen- 
eral Corporation  Law,  will  be  granted  on  an  application  of  a  majority  of 
record  stockholders,  where  the  stock  is  actually  owned  equally  by  two 
stockholders,  and  they  are  deadlocked  .over  a  matter  of  business  policy, 
such  as  selling  unissued  stock  to  increase  the  capital,  in  order  to  avoid  the 
personal  obligation  incident  to  the  Indorsement  of  corporation  paper. 

Application  by  Bown  Bros.,  Incorporated,  for  a  voluntary  dissolu- 
tion of  the  corporation.  Application  entertained,  and  a  suitable  order 
to  be  prepared,  as  provided  by  the  statute. 

Warren,  Shuster  &  Case,  of  Rochester,  for  the  motion. 
Morrison  H.  McMath,  of  Rochester,  opposed. 

RODENBECK,  J.  The  application  for  dissolution  should  be  grant- 
ed. The  application  is  properly  made,  since  the  stock  is  equally  divided 
into  not  more  than  two  independent  ownerships  or  interests.  General 
Corporation  Law  (Consol.  Laws,  c.  23)  §  172.    These  ownerships  are 

^=>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  lodexet 
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deadlocked;  one  desiring  to  sell  the  stock  unissued,  and  the  other 
refusing  to  join.  The  record  owners  are  not  the  actual  owners 
of  the  stock,  but  this  fact  would  not  prevent  the  actual  owner  of  one- 
half  of  the  stock. from  blocking  any  attempt  to  sell  the  stock  against 
his  wishes.  The  facts  show  the  necessity  for  an  increase  of  the  capi- 
tal stock  to  avoid  the  borrowing  of  money  upon  the  personal  indorse- 
ment of  the  owners  of  the  stodc.  The  stockholders  are  therefore  at 
variance  upon  a  vital  program  of  business  management.  It  is  for  the 
interest  of  Mrs.  Bown,  the  owner  of  one-half  of  the  stock,  that  the 
corporation  should  be  dissolved  now,  rather  than  be  continued,  if 
there  is  to  be  a  substantial  disagreement  with  the  owner  of  the  other 
half  of  the  stock,  with  the  possibility  of  a  refusal  to  indorse  corporate 
paper  and  actively  manage  the  business.  It  is  unreasonable  to  require 
the  business  to  be  continued  in  its  present  form,  without  the  acquies- 
cence of  the  owner  of  either  half  of  the  stock.  Section  172  of  the 
General  Corporation  Law  presents  a  ground  for  the  application  in- 
dependent of  section  170.  Matter  of  McLoughlin,  176  App.  Div.  653, 
163  N.  Y.  Supp.  547. 

The  application  to  dissolve  the  corporation  is  entertained,  and  a 
suitable  order  may  be  prepared  as  provided  by  statute. 

So  ordered. 


(191  App.  Div.  898) 

GRANT  y.  ABRASH. 

(Supreme  Court,  Appellate  Division,  First  Department    April  9,  1920.) 

1.  Pbincipai.  and  agent  4$=»41 — Sai.es  icade  by  pbinoxpal  held  to  be  consid- 

ered IN  COMPUnNG  DAMAGES  FOB  BBEACH  OP  OONTBACfr. 

Sales  made  by  silk  manufacturer,  in  violation  of  contract  giving  factors 
an^J  sales  agent  ezdusiye  right  to  handle  and  sell  his  goods,  held  to  af- 
ford a  proper  basis  for  the  computation  of  damages  to  the  factors  and 
sales  agent. 

2.  Pbincipal  and  agent  ^=>41 — Salesman,  afteb  notitioation  or  bepttdia- 

TION,    not  entitled   TO   INCUB   FUBTHEB   EXPENSE. 

Where  a  silk  manufacturer  notified  his  factors  and  sales  agent  that  they 
•   were  not  to  receive  any  more  goods  on  consignment,  they  were  not  entitled 
to  remain  prepared  to  perform  the  repudiated  contract,  and  to  incur 
thereby  expenses,  to  augment  their  recoverable  damages. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Edmund  M.  Grant,  Jr.,  against  Alex  Abrash,  From  a 
judgment  for  plaintiff,  and  from  ah  order  denying  his  motion  for  new 
trial,  defendant  appeals.  Judgment  and  order  reversed,  and  new  trial 
granted,  unless  plaintiff  stipulates  to  reduce  recovery. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
and  MERRELL,  JJ. 

Samuel  J.  Rawak,  of  New  York  City  (George  Edwin  Joseph,  of 
New  York  City,  of  counsel),  for  appellant. 

Gleason,  Vogel  &  Proskauer,  of  New  York  City  (Joseph  M.  PrOS- 
kauer,  of  New  York  City,  of  counsel,  and  Charles  F.  Bailey,  of  New 
York  City,  on  the  brief),  for  respondent. 

^=»For  other  cases  see  same  topic  ft  KET-NUMBER  in  aU  Key-Numbered  Digests  ft  Indexes 
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LAUGHIrIN,  J.  Defendant  is  a  manufacturer  of  silk  goods.  On 
the  2d  day  of  May,  1916,  he  entered  into  an  agreement  with  the  firm 
of  Schefer,  Schramm  &  Vogel,  by  which  he  constituted  them  his 
exclusive  factors  for  the  sale  of  all  of  the  products  of  his  mills  for  the 
period  commencing  on  the  30th  day  of  May,  1916,  and  ending  on  the 
31st  day  of  December  that  year.  The  contract  was  to  be  automatical- 
ly renewed  from  year  to  year,  unless  one  of  the  parties  gave  notice 
on  or  before  October  1st,  any  5''ear,  including  the  first,  of  his  election 
to  have  it  terminate  on  the  31st  of  December  thereafter.  The  de- 
fendant at  the  same  time  employed  one  Lang  as  a  selling  agent.  The 
selling  prices  of  the  goods  were  to  be  fixed  by  the  defendant.  Lang, 
on  the  said  2d  day  of  May,  1916,  wrote. the  defendant,  confirming  a 
conversation  between  them  to  the  effect  that  he  was  to  sell  no  goods 
under  the  invoiced  prices  without  "the  specified  consent"  of  the  de- 
fendant, The  parties  entered  upjon  the  performance  of  the  contract 
as  contemplated,  but  about  the  middle  of  August,  1916,  the  defendant 
refused  to  consign  any  more  goods  to  the  factors  pursuant  to  his  con- 
tract with  them.  The  factors  and  Lang  assigned  their  claims  against 
the  defendant  for  breaches  of  their  respective  contracts  to  the  plain- 
tiff, who  brought  this  action  to  recover  therefor.  A  question  of  fact 
arose  under  the  pleadings  and  on  the  evidence  as  to  whether  Lang 
breached  his  agreement  not  to  sell  goods  below  the  prices  at  which 
they  were  invoiced  to  the  factors  without  the  specific  consent  of  the 
defendant.  That  he  did  sell  goods  below  the  invoiced  prices  thereof 
was  conceded,  but  there  was  evidence  that  defendant  admitted  to  Lang 
that  they  had  been  invoiced  above  the  market  price  thereof  and  that 
he  consented  to  .and  ratified  such  sales.  That  issue  was  submitted  to 
the  jury,  and  they  found  in  favor  of  the  plaintiff.  We  have  examined 
th^  record  in  the  light  of  the  contention  made  in  behalf  of  .the  ap- 
pellant that  the  evidence  was  insufficient  to  show  that  the  defendant 
so  consented  to  such  sales,  and  we  are  of  opinion  that  the  evidence 
was  ample  to  sustain  the  verdict  on  that  issue. 

The  evidence  on  the  part  of  the  plaintiff  showed  that  the  defendant 
refused  to  live  up  to  his  contract,  for  the  reason  that  the  demand 
for  the  goods  was  such  that  he  could  sell  them  at  the  mills  without  em- 
ploying either  factors  or  a  sales  agent,  and  that  he  sold  considerable 
of  the  output  of  his  mills  in  violation  of  his  contract  to  sell  exclusive- 
ly through  his  factors  and  Lang.  The  defendant  duly  exercised  his 
option  to  terminate  the  contract  at  the  end  of  the  year  1916,  but  never- 
theless the  factors  and  Lang  had  the  exclusive  right  under  the  con- 
tract to  handle  all  the  products  of  the  defendant's  mills  until  the 
end  of  the  year.  The  factors  and  Lang  together  were  to  receive  8  per 
cent,  on  the  amount  of  the  sales  each  month,  and  they  divided  this 
equally.  The  recovery  has  been  had  on  the  theory  that,  if  the  defend- 
ant had  not  breached  the  contract,  his  factors  and  sales  agent  would 
have  sold  the  same  amount  of  goods  for  that  year  that  he  sold  in 
violation  of  the  contract.  The  evidence  shows  that  there  was  an 
increasing  demand  for  the  goods,  and  although  the  contract  did  not 
expressly  provide  that  he  should  invoice  the  goods  to  the  factors  at 
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the  market  price  thereof,  that  was  the  intention  of  the  parties.  Lang 
was  an  experienced  and  well-known  sales  agent  of  that  class  of  goods. 

[1,2]  In  the  circumstances,  the  sales  made  by  the  defendant,  in 
violation  of  the  contract  giving  the  factors  and  sales  agent  the  exclu- 
sive right  to  handle  and  sell  the  goods,  afford  a  proper  basis  for  the 
computation  of  the  damages.  Caffe  v.  Newark  Automobile  Mfg.  Co., 
78  Misc.  Rep.  152,  137  N.  Y.  Supp.  906.  The  verdict  was  rendered 
on  that  theory,  but  without  any  deduction  for  the  cost  of  performance 
by  the  factors  and  Lang  for  the  balance  of  the  year.  The  trial  court 
left  it  to  the  jury  to  determine  whether  or  not  the  defendant  unequivo- 
cally repudiated  the  contract  before  the  end  of  the  year,  with  instruc- 
tions that,  if  they  found  that  he  did,  then  the  cost  of  performance,  from 
which  the  assignors  were  thereby  relieved,  should  be  deducted.  The 
jury  made  no  deduction.  This  point  was  not  very  clearly  presented  to 
the  jury,  and  it  is  doubtful  whether  they  fully  understood  it,  for  we 
regard  the  evidence,  although  not  wholly  uncontroverted,  as  fairly 
preponderating  to  the  effect  that  the  assignors  knew  by  the  middle  of 
August  that  the  defendant  did  not  intend  to  consign  any  more  goods 
under  the  contract.  Lang  testified  that  the  defendant  definitely  and 
unequivocally  so  informed  him,  and  assigned  as  a  reason  that  he 
could  save  the  commissions  by  selling  at  the  mills  without  employing 
factors  or  a  sales  agent.  The  factors,  by  correspondence  with  de- 
fendant shortly  thereafter,  were  given  to  understand  that  he  would 
not  consign  any  more  goods  on  the  ground  that  Lang,  without  his  con- 
sent, had  been  selling  goods  at  prices  lower  than  those  at  which  they 
were  invoiced. 

There  is  some  testimony  to  the  effect  that  the  defendant  promised 
after  the  middle  of  August  to  consign  more  goods,  but  it  is  controvert- 
ed, and  he  did  not  consign  them.  The  evidence  shows  that  the  cost 
to  the  factors  of  carrying  the  defendant's  account  during  the  period 
during  which  he  did  not  consign  any  goods  to  them  was  $1,000,  and 
Lang  testified  that  the  cost  to  him  of  carrying  defendant's  account 
was  $25  per  month.  With  notice  from  defendant  that  they  were  not 
to  receive  any  more  goods  on  consignment,  there  was  no  occasion  for 
the  assignors  remaining  prepared  to  perform  the  contract,  which  they 
knew  the  defendant  had  repudiated,  and  thereby  incurring  these  ex- 
penses. Dunham  v.  Hastings  Pavement  Co.,  95  App.  Div.  360,  88 
N.  Y.  Supp.  835;  >rapier  v.  Spielmann,  127  App.  Div.  721,  HI  N.  Y. 
Supp.  1009. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  appellant  to  abide  the  event,  unless  the  plaintiff  shall 
stipulate  to  reduce  the  recovery  by  $1,112.50,  and,  if  he  shall  so  stipu- 
late, the  judgment  will  be  modified  accordingly,  and  affirmed  as  modi- 
fied, with  costs  to  appellant.    Settle  order  on  notice.    All  concur. 
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(191  App.  DiT.  424) 

NATIONAL  CITY  BANK  OF  NEW  YORK  v.  PARTOLA  MFG.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    April  9,  1920.) 

Payment  ^=»89(4) — Complaint,  alleging  payment  by  mistake,  held  not  to 
allege  money  beceived  to  plaintiff's  use. 

A  complaint  alleging  tbat  a  bank  was  authorized  by  ite  corresponaent 
to  pay  defendant  a  certain  sum  on  surrender  of  shipping  documents^  and 
that  by  mistake  it  paid  more  than  the  sum  authorized,  but  not  alleging 
that  defendant  had  agreed  to  surrender  the  documents  on  payment  of  au- 
thorized sum,  or  would  have  done  so,  does  not  allege  a  cause  of  action  for 
money  received  by  defendant  to  plaintiff's  use. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  National  City  Bank  of  New  York  against  Ihe  Partola 
Manufacturing  Company.  From  an  order  denying  defendant's  motion 
for  judgment  on  the  pleadings,  defendant  appeals.  Order  reversed, 
and  motion  granted,  with  leave  to  amend. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH, 
PAGE,  and  MERRELL,  JJ. 

Hovell,  McChesney  &  Clarkson,  of  Brooklyn  (Sidn^  A.  Clarkson, 
of  Brooklyn,  of  counsel,  and  Albert  A.  Hovell,  of  Brooklyn,  on  the 
brief),  for  appellant. 

Shearman  &  Sterling,  of  New  York  City  (Charles  A.  Vilas,  of  New 
York  City,  of  counsel),  for  respondent. 

LAUGHLIN,  J.  The  pleadings  consist  of  a  complaint  and  an  an- 
swer, which  puts  in  issue  the  material  facts  alleged.  The  plaintiff  al- 
leges that  on  or  about  the  8th  of  May,  1917,  it  was  instructed  by  the 
V.  Lo  Faro  &  Co.,  of  Genoa,  Italy,  to  pay  to  the  defendant  for  the 
account  of  said  company^  upon  the  delivery  to  it  by  defendant  of 
shipping  documents  covenng  the  shipment  to  Genoa  of  100  tons  of 
caustic  soda,  a  sum  equal  to  $26  for  each  100  kilograms  of  the  said 
soda,  amounting  in  all  to  $26,608.67 ;  that  on  or  about  May  23,  1917, 
defendant  delivered  the  shipping  documents  to  the  plaintiflF,  and  the 
plaintiff  "thereupon  paid  to  the  defendant  by  mistake  a  sum  equal  to 
$30  for  each  100  kilograms  of  said  soda,  amounting  in  all  to  $30,702.- 
27,  and  that  the  plaintiff  has  duly  demanded  repayment  of  the  sum 
of  $4,093.67,  "so  paid  under  mistake,"  but  that  no  part  of  same  has 
been  repaid,  and  judgment  is  demanded  for  that  amount. 

The  learned  counsel  for  the  plaintiff  attempts  to  sustain  the  com- 
plaint on  the  theory  that  it  is  for  money  had  and  received.  It  is  un- 
necessary to  consider  or  to  decide  whether  on  a  transaction  such  as 
is  disclosed  by  the  allegations  of  the  complaint,  a  recovery  could  be 
had  on  the  theory  of  money  had  and  received  by  the  defendant  to  the 
use  of  the  plaintiff,  if  the  plaintiff  had  simply  alleged  that  at  the  time 
and  place  specified  the  defendant  received  the  amount  in  question 
to  the  use  of  the  plaintiff,  for  the  complaint  shows  what  the  trans- 
action was  which  the  plaintiff  claims  gives  rise  to  its  cause  of  ac- 
tion for  the  money  as  having  been  had  and  received  to  its  use,^and 
the  transaction,  as  thus  shown,  does  not  support  the  conclusion  that 

^s^For  other  cases  see  same  topic  &  KET-^NUMBER  in  all  Key-Numbered  DIsoBti  A  Indezee 
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the  money  was  had  and  received  by  the  defendant  to  the  use  of  the 
plaintiff.  The  complaint  merely  shows  that  the  plaintiflf  paid  more 
to  the  defendant  for  the  shipping  documents  than  it  was  authorized 
by  the  Italian  company  to  pay,  but  does  not  show  that  the  Italian 
company  was  entitled  to  receive  the  shipping  documents  from  the 
defendant  on  the  pajrment  of  the  amount  which  it  alleges  it  was  au- 
thorized to  pay,  or  tiiat  the  defendant  would  have  surrendered  them 
on  payment  of  that  amount.  It  merely  alleges  a  mistake  on  the  part 
of  the  plaintiff  in  departing  from  the  instructions  of  the  Italian  com- 
pany, but  does  not  allege  mistake  or  fraud  on  the  part  of  the  defend- 
ant in  receiving  the  money.  The  terms  of  the  contract  between  the 
Italian  company  and  the  defendant  are  not  alleged.  It  would  be  en- 
tirely consistent  with  tlie  allegations  of  the  complaint  if  the  Italian 
company  had  agreed  to  pay  the  defendant  for  the  shipping  documents 
the  amount  which  was  actually  paid,  but  changed  its  intention  and 
contemplated  offering  through  the  plaintiiBF,  less  than  the  amount  it 
had  agreed  to  pay.  For  aught  that  appears,  defendant  would  not  have 
surrendered  the  shipjring  documents  without  the  payment  of  the 
itmount  which  was  paid,  and  no  facts  are  alleged  tending  to  show 
that  the  payment  was  made  under  duress  or  tending  to  support  a 
right  of  recovery  on  that  theory. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  defendant's  motion  for  judgment  on  the  plead- 
ings, dismissing  the  complaint,  granted,  with  $10  costs,  but  with  leave 
to  plaintiff  to  amend  on  payment  of  said  costs.   All  concur. 


(191  App:  Dlv.  406) 

W.  N.  STEVB3NS0N  &  CO.,  Inc.,  v.  HAKTMAN.* 
(Supreme  Ck>urt,  AppeUate  Division,  First  Department.    April  9,  1920.) 

1.  BaILIIBNT  ^=:»11 — ^LlABIUTT  OF  BAIUUB  FOB  LOSS  DEPENDS  ON  NEGLIGENCE. 

The  liability  of  a  bailee  for  loss  of  goods  depends  on  negligence. 

2.  BAII.UENT  ^=»31(1) — BaIUBE  having  shown  theft,  BUBDEN  was  T7P0N  BAIL- 

OB  TO  SHOW  negligence. 

While  one,  suing  a  bailee  for  hire  for  the  value  of  goods,  makes  out  a 
prima  facie  case  by  proof  of  demand  and  failure  to  deliver,  the  defendant, 
by  proving  that  the  goods  were  lost  by  fire  or  theft,  rebuts  the  plaintiff's 
piima  facie  case,  and  plaintiff  must  assume  the  burden  of  presenting  fur- 
ther evidence  of  negligence. 

3.  Evidence  ®=»32 — Courts  now  take  judicial  notice  of  ordinances. 

The  courts  now  take  judicial  notice  of  city  ordinances. 

4.  lilCENSES  ^S»6(12) — GlTT  MAT  BE  AUTHOBIZBO  TO  BEQUIBE  LIOBNSES  FOE  VE- 

HICLES ENGAGED  IN   CABTING. 

It  is  competent  for  the  Lcglslj^ture  to  authorize  municipal  authorities 
to  require  that  a  license  shall  be  obtained  for  all  vehicles  engaged  in  cart- 
ing for  hire,  whether  under  special  contracts,  or  where  the  employment  is 
publicly  solicited. 

5.  Cabriebs  $=>4 — Public  carbieb  becohes  sttoh  by  statute  ob  bt  hold- 

ino  self  out  as  one. 

Whether  a  carrier  of  goods  is  a  common  or  public  carrier  depends  on 
whether  he  becomes  such  under  a  statute  or  ordinance,  or  holds  himself 
out,  either  expressly  or  by  course  of  conduct,  as  ready  to  carry  for  hire 
the  goods  of  all  persons  indifferently. 
•Rcargument  denied  —  App.  Dlv.  — ,  181  N.  Y.  Supp.  959. 
181  N.Y.S.-^O 
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6.  Gabbiebs  «=»4 — Licensed  citt  public  tbuckman  not  ••common  oabbieb." 
One  operating  a  truck  for  hire  under  a  license  Issued  by  the  dty  of 
New  York  was  not  a  common  carrier,  although  he  kept  his  vehicle  at  a 
stand  In  a  public  street,  where  he  made  his  own  choice  of  customers,  and 
had  no  uniform  rate  of  charges,  in  view  of  Cosby's  CJode  of  Ordinances 
of  New  York  City  1919,  p.  364,  Greater  New  York  Charter,  |  51,  and  Code 
of  Ordinances,  art  11,  §  144. 

DSd.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Common  Carrier.] 

Action  by  W.  N.  Stevenson  &  Co.,  Incorporated,  against  Herman 
Hartman.  Motion  by  plaintiff  for  a  new  trial  on  exceptions  taken  on 
a  jury  trial  in  the  City  Court,  ordered  to  be  heard  by  the  Appellate  Di- 
vision in  the  first  instance.  Exceptions  overruled,  and  judgment  di- 
rected on  general  verdict  in  favor  of  defendant. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  BOWLING, 
and  MERRELL,  JJ. 

James  E-  Bennet,  of  New  York  City  (A.  P.  Bachman,  of  New  York 
City,  of  counsel),  for  plaintiff. 

Charles  Frankel,  of  New  York  City,  for  defendant 

LAUGHLIN,  J.  The  trial  court  took  a  special  verdict  on  two  issues 
and  then  directed  a  general  verdict  for  the  defendant.  The  plaintiff 
was  engaged  in  manufacturing  and  selling  umbrellas,  and  the  defend- 
ant was  engaged  in  trucking,  with  a  horse  and  truck  which  he  rented 
for  $3.50  a  day,  and  of  which  he  had  personal  charge  as  driver.  The 
plaintiff  employed  the  defendant  on  the  7th  of  February,  1919,  to  de- 
liver eight  packages  of  umbrellas  to  various  railroad  freight  stations 
in  the  borough  of  Manhattan  for  transportation  to  its  customers.  The 
goods  were  loaded  onto  the  truck  by  the  defendant  and  plaintiff's 
chief  shipping  clerk  at  the  plaintiff's  place  of  business  in  the  borough 
of  Manhattan,  and  were  secured  in  place  on  the  truck  by  a  rope.  The 
loading  was  completed  and  defendant  was  about  ready  to  start  to 
deliver  the  goods  at  noon,  when  he  was  informed  by  one  of  plain- 
tiff's employes  that  the  head  clerk  of  the  plaintiff,  whose  office  was 
upstairs,  wished  to  see  him.  He  thereupon  requested  the  driver  of 
a  railway  express  wagon,  which  was  standing  near  the  truck,  "to  keep 
his  eye"  on  the  truck  until  he  returned  from  upstairs,  stating  that  it 
would  only  take  him  five  minutes.  He  then  went  upstairs  as  requested, 
and  when  he  returned  in  about  ten  minutes  the  horse  and  truck  were 
not  where  he  had  left  them,  and  on  inquiry  he  ascertained  the  direc- 
tion in  which  they  had  gone,  and  followed,  but  was  unable  to  find 
them.  He  then  telephoned  to  the  police  station,  and  called  there,  and 
gave  the  necessary  information.  He  also  telephoned  the  plaintiff  that 
the  goods  had  been  stolen.  He  searched  that  day  until  late  at  night, 
but  was  unable  to  find  the  horse,  truck,  or  goods.  He  repeatedly  tele- 
phoned the  police  authorities  with  respect  to  whether  the  stolen  prop- 
erty had  been  found,  and  at  midnight  was  informed  by  them  that  the 
horse  and  wagon  had  been  found  under  the  Williamsburg  Bridge,  but 
neither  he  nor  the  police  could  find  ary  trace  of  the  goods.  The  jury 
by  their  special  verdict  found  that  the  goods  were  stolen  from  the 

^s^For  otber  casea  see  same  topic  A  KEnr-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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possession  of  the  defendant  and  that  he  was  not  guilty  of  n^ligence 
or  want  of  ordinary  care  in  the  discharge  of  his  duty  with  respect  to 
the  care  and  delivery  thereof. 

[1,  2]  One  ground  upon  which  a  reversal  is  asked  relates  to  the 
charge  on  which  the  special  verdict  was  rendered.  The  court  instruct- 
ed the  jury  that  the  burden  of  proof  was  on  the  defendant  to  show  by 
a  fair  preponderance  of  evidence  that  the  goods  were  stolen,  and  that 
the  burden  was  on  the  plaintiff  to  satisfy  them  by  a  fair  preponder- 
ance of  evidence  that  defendant  failed  to  use  the  degree  of  care  to 
prevent  their  being  stolen  which  an  ordinarily  prudent  truckman 
would  have  exercised.  Counsel  for  the  plaintiff  excepted  to  the  charge 
that  the  burden  was  on  his  client  to  show  that  the  defendant  was  neg- 
ligent in  this  respect,  and  thereupon  the  court  further  instructed  the 
jury  that,  where  it  appears  that  the  merchandise  has  been  lost  by 
robbery,  the  burden  is  on  the  plaintiff  seeking  to  recover  for  the  goods 
to  show  affirmatively  that  the  robbery  was  occasioned  or  was  not  pre- 
vented by  some  negligence  or  omission  of  due  care  on  the  part  of 
the  trucfanan. 

Assuming  that  the  truckman  was  merely  a  bailee  for  hire,  which  is 
the  theory  on  which  the  general  verdict  was  directed,  I  think  there 
was  no  error  in  the  charge,  for  the  rule  then  applicable  is  that  the 
liability  depends  on  negligence,  and,  while  the  plaintiff  makes  out  a 
prima  facie  case  by  proof  of  demand  and  failure  to  deliver,  the  de- 
fendant, by  proof  that  the  goods  were  lost  by  fire  or  theft,  rebuts  the 
plaintiff's  prima  facie  case,  and  the  plaintiff  must  resume  the  burden 
of  presenting  further  evidence  of  negligence.  Claflin  v.  Meyer,  75 
N.  Y.  260,  31  Am.  Rep.  467;  Allen  v.  Fulton  Motor  Co.,  71  Misc. 
Rep.  190,  128  N,  Y.  Supp.  419;  Grant  v.  Miller,  159  N.  Y.  Supp.  829; 
Pike  V.  Nash,  *40  N.  Y.  335. 

[3]  The  plaintiff  further  contends  that  the  defendant  was  a  com- 
mon carrier,  and  became  an  insurer  of  the  goods,  and  is  therefore 
liable,  and  on  that  theory  that  a  verdict  should  have  been  directed  for 
the  plaintiff.  The  plaintiff  alleged  and  proved  that  the  defendant  ob- 
tained a  license  as  a  "public  cartman."  The  ordinance  it  quotes  is 
section  310,  which  evidently  is  from  some  former  codification  of  the 
ordinances.  The  courts  now,  however,  take  judicial  notice  of  ordi- 
nances, and  the  ordinances  relating  to  public  carts  and  cartmen  are 
contained  in  article  11  of  the  Ordinances.  Cosby's  Code  of  Ordi- 
nances 1919,  p.  364.    Section  140  thereof  provides  as  follows : 

"Every  vehicle  of  whatever  construction  drawn  by  animals  or  propelled  by 
any  motor,  power  which  Is  kept  for  hire  or  used  to  carry  merchandise,  house- 
hold or  office  furniture  or  other  bulky  articles  within  the  city  of  New  York,  for 
pay,  ^hall  be  deemed  to  be  a  public  cart,  and  the  owner  thereof  shall  be  deemed 
a  public  cartman" 

— and  a  license  therefor  must  be  obtained  by  the  owner.  Defendant 
testified  that  prior  to  the  1st  of  February,  1919,  he  had  been  in  the 
employ  of  the  plaintiff  for  a  period  of  10  months  as  shipping  clerk, 
and  had  followed  that  occupation  with  another  employer  for  IS  years 
before ;  that  on  said  1st  day  of  February  he  hired  the  horse  iand  truck 
and  obtained  a  license  as  a  pubRc  truckman;   that  his  stand  was  at 
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Fifteenth  street  and  Sixth  avenue,  and  his  customers  were  in  that 
vicinity  and  were  engaged  in  diflferent  lines  of  business ;  that  he  made 
deliveries  from  the  Battery  to  Fifty-Ninth  street,  having  no  special 
route,  and  took  all  the  goods  he  could  carry,  and  when  he  obtained  a 
load  proceeded  to  deliver,  and  that  he  was  not  required  to  and  did 
not  work  for  any  one  in  particular,  and  made  his  own  choice  of  cus- 
tomers, and  had  no  uniform  rate  of  charges. 

[4,  5]  No  statute  having  any  bearing  on  the  point  has  been  drawn 
to  our  attention,  and  no  ordinance,  other  than  the  one  the  substance 
of  which  has  been  stated,  is  relied  on  by  the  plaintiff;  but  there  is 
a  statute,  and  there  are  other  ordinances,  which  we  think  have  some 
bearing  on  the  case.  Section  51  of  the  Greater  New  York  Charter 
(Laws  1901,  c.  466)  authorizes  the  board  of  aldermen  to  provide  for 
licensing  and  otherwise  regulating  the  business,  among  others,  of  "pub- 
lic cartmen"  and  "public  truckmen."  Section  144  of  article  11  of 
the  Code  of  Ordinances  purports  to  regulate  the  compensation  of 
public  cartmen,  and  provides  that  the  amount  to  be  charged  by  them 
may  be  agreed  upon  in  advance,  and  in  such  case  the  contract  or  agree- 
ment shall  control  and  regulate  the  employment,  and  it  requires  the 
public  cartman  to  furnish  the  person  with  whom  he  contracts  a  writ- 
ten memorandum  to  be  signed  by  both,  or  by  their  authorized  repre- 
sentatives, setting  forth  clearly  the  terms  of  the  contract  on  blanks  to 
be  approved  by  the  license  department,  and  it  fixes  the  rate  to  be 
charged  where  a  special  agreement  is  not  made  in  advance. 

We  find  no  provision  with  respect  to  stands  in  the  public  streets  or 
places  for  public  cartmen,  and  therefore  we  can  attach  no  importance 
to  the  testimony  of  the  defendant  with  respect  to  where  he  stands  be- 
fore proceeding  to  procure  a  load  of  goods  for  delivery.  It  does  not 
appear  that  he  publicly  solicits  employment  or  makes  his  contracts  in 
public  places.  His  use  of  the  street  as  a  stand,  therefore,  is  at  suffer- 
ance, without  imposing  upon  him  any  obligation  to  accept  any  goods 
tendered  to  him.  It  is  to  be  inferred  that  he  acts  for  business  ac- 
quaintances only.  That  it  is  competent  for  the  Legislature  to  authorize 
the  municipal  authorities  to  require  that  licenses  shall  be  obtained  for 
all  vehicles  engaged  in  carting  for  hire  whether  under,  special  con- 
tracts or  where  the  employment  is  publicly  solicited  has  long  since 
been  adjudicated.  City  of  Brooklyn  v.  Breslin,  57  N.  Y.  591 ;  Ferdon 
V.  Cunningham,  20  How.  Prac.  154.  But,  while  those  licensed  are  de- 
clared public  cartmen,  it  is  quite  clear  that  they  do  not  all  become 
common  carriers.  They  may,  or  may  not,  depending  upon  whetlier  or 
not  they  hold  themselves  out  as  sucl). 

The  learned  counsel  for  the  defendant  relies  on  certain  authorities, 
which  recognize  a  distinction  between  puUic  and  private  carriers  and 
hold  that  those  compelled  by  law  to  carry  indiscriminately,  or  so  hold 
themselves  out,  are  public  or  common  carriers  (Allen  v.  Sackrider,  37 
N.  Y.  341 ;  Jackson  v.  Huribut,  158  N.  Y.  Z7,  52  N.  E.  665,  70  Am. 
St.  Rep.  432;  10  Corpus  Juris,  49;  Electric  Supply  Stores  v.  Gar- 
wood, 100  L.  T.  Rep.  N.  S.  855),  and  those  who  select  their  own  cus- 
tomers and  carry  for  hire  or  reward,  who  are  private  carriers  (Allen 
V.  Sackrider,  supra;   Jackson  v.  Huribut,  supra;    Fish  v.  Clark,  49 


Digitized  by 


Google 


Sup,  Ct.)  DAVIS  ▼.  PBIXDIEAK  469 

<1«1N.T.B.) 

N.  Y.  122;  O'Routke  v.  Bate,  73  Misc.  Rep.  414,  133  N.  Y.  Supp. 
392).  The  general  rule  by  which  it  is  to  be  decided  whether  the  car- 
rier of  goods  is  a  common  or  public  carrier  depends  upon  whether  he 
becomes  such  under  statute  or  ordinance,  or  holds  himself  out,  either 
expressly  or  by  course  of  conduct,  as  ready  to  carry  for  hire  the 
goods  of  all  persons  indifferently  (Jackson  v.  Hurlbut,  supra;  Heyman 
V.  Stryker,  116  N.  Y.  Supp.  63&;  Fein  v.  Weir,  129  App.  Div.  307, 
114  N.  Y.  Supp.  426,  aiBnned  199  N.  Y.  540,  92  N.  E,  1084;  Robin- 
son V.  Cornish  [City  Ct]  13  N..Y.  Supp.  577);  but  it  has  been  re- 
cently stated  by  this  court  and  by.  the  Court  of  Appeals,  without  any 
discussion  of  the  point,  however,  that  a  truckman  transporting  goods 
for  hire  under  a  special  c#ntracl  is  a  common  carrier  and  liable  as 
such  (Heuman  v.  Powers,  175  App.  Div.  627,  162  N.  Y.  Supp.  590, 
reversed  on  another  point  226  ».  Y.  205,  123  N.  E.  373).  The  record 
in  that  case  shows  that  it  was  conceded  that  the  defendant  was  a  com- 
mon carrier,  and  the  point  litigated  was  whether  it  could  lawfully 
limit  its  liability,  as  it  had  attempted  to  do.  That  decision,  therefore, 
is  not  decisive  or  controlling  in  tbe  case  at  bar. 

[I]  I  am  of  opinion,  therefore,  that  the  defendant  was  not  a  com- 
mon carrier,  that  the  exceptions  shoidd  be  overruled,  with  costs,  and 
judgment  directed  on  the  general  verdict  in  favor  of  the  defendant, 
with  costs.    Settle  order  on  notice.    All  conciu:. 


•<191  App.  Div.  393) 

DAVIS  T.  FRIEDMAN  et  al, 

(Supreme  Court,  Appellate  Division,  First  Department.    April  9,  1920.) 

Joint  advsntobss  ^s>5(2)-!-Co]fPLAiNT  fob  8b;abb  or  pbofits  held  bad  in 

NOT  SHOWING  THBT  WEBE  MADE  ON  OBDEBS  OBTAINED  BT  PLAINTIFF. 

Complaint  In  aqtlon  for  share  of  profits  made  on  contracts  for  manu- 
facturing uniforms  for  the  government  held  bad  in  not  showing  they  were 
made  on  orders  procured  by.  plaintiff,  in  which  case  alaae,  under  the  con- 
tract between  the  partleai,  plaintiff  was  entitled  to  share  in  the  profits; 
allegation  that  he  fully  performed  the  contract,  if  sufficient  under  Code 
Civ.  Proc,  §  633,  without  statement  of  the  facts,  being  satisfied  by  his  hav- 
ing made  reasonable  efforts  to  procure  orders,  though  he  obtained  none. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Jacob  B,  Davis  .against  Jacob  Friedman  and  others. 
From  an  order  overruling  a  demurrer  to  the  complaint,  defendants 
appeal.    Reversed,  and  demurrer  sustained,  with  leave  to  amend. 

.Argued  before  CLARKE,  P.  J.,  and  I^UGHUN,  SMITH, 
PAGE,  and  MERRELL,  JJ. 

Francis  J.  Berman,  of  New  York  City,  for  appellants. 

Jacob  B.  Davis  and  Ivins,  Wolff  &Hoguet,  of  New  York  City 
(Robert  Louis  Hoguet,  of  New  York  City,  of  counsel),  for  respond- 
ent. 

LAUGHLIN,  J.  The  demurrer  was  interposed  on  the  ground  that 
the  complaint  fails  to  state  facts  sufficient  to  constitute  a  cause  of  ac- 
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tion.  The  action  is  brought  for  an  accounting  and  for  a  recovery  of 
the  plaintiff's  share  of  profits  under  a  contract  in  writing  made  be- 
tween him  and  the  defendants  on  the  21st  of  Februanr,  1917.  By 
the  contract  the  defendants  agreed  to  pay  to  the  plaintiff  one-half  the 
net  profits  made  by  them  in  manufacturing  for  or  selling,  to  the 
United  States  government,  or  any  officer  or  department  thereof,  or 
any  foreign  government,  officer,  or  department  thereof,  uniforms, 
clothing,  or  other  equipment,  or  in  manufacturing  for  or  selling  to 
any  person  or  corporation  having  a  contract  or  accepted  bid  for  the 
manufacture  or  sale  to  any  such  government,  dficer,  or  department, 
"provided  that"  the  plaintiflF  "shall  obtain  the  order  of  the  manufac- 
ture or  sale  of  the  same"  by  defendants  or  cause  the  order  to  be  ob- 
tained by  them  "directly  or  indirectly."  They  agreed  to  pay  one-half 
of  such  profits  from  time  to  time  as  they  received  payments  for  de- 
liveries made  "under  said  orders'*  and  the  balance  when  they  received 
payment  in  full  for  the  order.  It  was  agreed  that  in  ascertaining  the 
net  profits,  an  appropriate  part  of  oveiiiead  charges  of  the  defend- 
ants' business  should  "be  treated  as  expenses."  It  was  further  pro- 
vided that  the  agreement,  should  apply  to  any  such  contract  entered 
into  by  the  defendants,  or  by  any  person  in  their  behalf  or  for  their 
benefit,  and  the  plaintiff  was  authorized  to  conduct  correspondence  in 
their  name  in  negotiating  orders,  or  in  his  own  name  or  in  the  name 
of  any  other  person,  and  he  was  at  liberty  to  have  his  mail  and  tele- 
grams "as  well  as  any  requisite  samples"  sent  to  their  office. 

The  plaintiff,  however,  was  not  authorised  to  sign  their  name  to  any 
bid  or  contract,  and  it  was  provided  that  all  offers  or  orders  procured 
by  any  negotiations  in  the  name  of  the  defendants  should  first  be 
presented  to  them  for  their  rejection  or  acceptance.  The  plaintiff 
evidently  intended  to  and  attempted  to  kllege  that  orders  were  pro- 
cured by  him  directly  or  indirectly  for  the  defendants  pursuant  to  the 
terms  of  the  agreement  and  that  they  accepted  the  same  and  have 
earned  profits  thereon  to  a  share  in  which  he  is  entitled;  but  these 
material  facts  are  not  alleged.  It  is  merely  alleged  that  the  plaintiff 
obtained  samples  of  uniforms  and  clothing  from  the  United  States 
government  and  assisted  the  defendants  in  preparing  their  bid  and 
fully  performed  the  provisions  of  said  contract  on  his  part  to  be 
performed,  and  that  the  defendants  "filled  or  cause  to  be  fflled  large 
orders  from  the  United  States  government,  and  manufactured  or 
caused  to  be  manufactured  large  qirantities  of  uniforms,  clothing,  and 
other  equipment  for  said  government,  and  made  delivery  of  such  ar- 
ticles, and  received  in  payment  for  same  large  sums  of  money,  and 
is  still  filling  or  causing' to  he  filled  orders  for  the  manufacture  of  large 
quantities  of  said  articles."  It  is  then  alleged  that  the  net  profits  de- 
rived from  the  sale  and  manufacture  of  "said  uniforms,  clothing,  and 
equipment  have  been  in  the  aggregate  large  and  there  is  now  due  and 
owing  to  the  plaintiff  a  large  sum  6i  money  as  his  share  in  the  profits 
for  the  said  partnership,"  and  that  the  plaintiff  has  demanded  that 
the  defendants  account  to  him  under  the  terms  of  the  agreement, 
but  that  the  defendants  have  disregarded  his  demands.  The  prayer 
for  relief  is  that  an  account  be  taken  "of  all  the  partnership  transac- 
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lions  and  of  the  moiifeys  received  and  paid  by  the  defendants,  or  by 
any  person  on  their  behalf  or  for  their  benefit  in  relatidn  thereto,  arid 
that  the  surplus,  if  any,  be  divided  between  tbe  plaintiff  and  the  de- 
fendants according  to  their  respective  interests**' • 

The  difficulty  with  the  con^laint  is  that  all  of  the  facts  therein  al- 
leged may  be  true,  without  the  jdaintiflf  having  directly  or  indirectly 
procured  a  single  order  under  the  contract  Ddiendants  did  not  agree 
not  to  accept  orders  from  or  tboroufi^  othe^^,  and  t^efore  plaintiff 
is  not  entitled  to  share  in  profits  on  ell  orders  taken  by  them.  His 
right  ,to  share  in  the  profits  inade  by.  the  defendants  is  confined  to  or- 
ders procured  directly  or  indirectly  by  him. .  He  allies  that  he  fully 
performed  the  contract,  but  if  tfiat  were  suJIficient  under  section  533 
of  the  Code  of  Civil  Procedure,  without  stating  the  facts  constituting 
performance,  it  would  not  entitle  him  to  recover,  for  he  could  perform 
the  contract  on  his  part  by  making  reasonable  efforts  to  obtain  orders 
for  the  defendants,  even  though  he  obtained  no  order.  He  was  only 
entitled  to  share  in  the  profits  on  orders  obtained  directly  or  indirectly 
by  him.  The  mere  fact  that  hie  assisted  theto  in  preparing  some  bid, 
which  is  not  otherwise  described,  even  though  it  was  a  bid  accord- 
ing to  samples  received  by  him  from  the  government,  is  insufficient, 
for  he  does  not  allege  that  they  received  an  order  or  contract  on  any 
bid  which  he  assisted  in  prepitring. 

It  is  not  to  be  presumed  that  the  attorney  for  the  plaintiff  would 
have  attempted  to  collect  for  his  cKent  a  share  in  profits  on  orders 
not  obtained  for  the  defendants  by  his  client  within  the  terms  of  tihe 
contract,  and  therefore  it  is  to  be  Inferred  that  the  defect  in  the  com- 
plaint was  due  to  the  failure  of  the  attorney  to  plead  that  his  client  ob- 
tained the  orders. 

It  follows  that  the  order  diould  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  demurrer  sustained,  with  $10  costs,  but  with 
leave  to  the  plaintiff  to  amend  on  payment  of  such  costs.    All  concur. 


(11)1  App.  Dlv.  402) 

KAJMAS  ▼.  REUBEL  et  al. 
(Supreme  Gonrt,  Appellate  Division,  First  Department    AprU  9,  1920.) 

1,  COBPORATIONS  €=»121(5) — ^PLAINTIFF,   BUIRO  FOB  PSICB  OF  STOCK,   HAS  BUR- 
DEN OF  SHOWING  NONPAYMENT. 

Plaintiif,  suing  personal  representatives  for  purchase  prloe  of  corporate 
stock  in  possession  of  deceased  at  time  of  his  death,  sold  and  delivered 
to  him  under  a  contract  providing  that  delivery  should  not  be  matie  untn 
payment,  has  burden  of  showing  that  stock  had  not  been  paid  for. 

t*  WiTNESSEB  4S=»140(19) — ^TsSTncONT   OF  FOBMEB  STOCKHOLDEB   NOT  INCOtfPE- 
TENT  AB  THAT  OF  A  PEBSON  **INTEBE8TBD  IN  THE  EVENT." 

In  action  for  purchase  price  of  corporate  stock,  defended  on  ground  of 
payment,  testimony  by  former  president  and  stockholder,  who  had  issued 
the  certificates,  and  who  at  time  of  the  sale  of  the  stock  had  been  plaln- 
tiff*B  special  representative  in  financial  transactions,  but  who  had  sold 
his  stock  prior  to  the  trial,  as  to  the  circumstances  of  the  sale,  and  as  to 
an  admission  of  nonpayment  by  buyer,  held  competent,  notwithstanding 
Code  Civ.  Proc.  §  829,  prohibiting  a  person  who  is  •*lnterested  in  the  event" 
from  testifying  against  the  representative  of  a  deceased  person. 

^s>For  other  cases  see  same  topic  ft  KEY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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Appeal  from  Trial  Term,  New  York  County.  -    • 

Action  by  Leo  Kalman  against  Henry  Reubel  and  Johanna  Kro<kr, 
as  executor  and  executrix,  ^c.  From  a  judgment  dismissing  the  com- 
plaint, pursuant  to  the  direction  of  tthe  court,  at  the  close  of  plain- 
tiff's case,  plaintiff  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  attd  LAUGHLIN,  DOWLING, 
and  MERRELL,  JJ. 

Walter  Jeffreys  Carlin,  of  New  York  City,  for  appellant. 

Strauss,  Reich  &  Boytr,  of  New  York  City  (Eugene  D.  Boyer,  of 
New  York  City,  of  counsel,  and  Charles  Strauss,  of  New  York  City, 
on  the  brief),  for  respondents. 

LAUGHLIN,  J.  The  action  is  brought  to  recover  $4,000  on  a 
claim  assigned  to  the  plaintiff  by  the  Pensacola  Fertilizer  &  Oil  Com- 
pany and  one  Munger,  its  fiscal  agent,  for  the  purchase  price  of  capital 
stock  sold  and  delivered  to  one  Kroder,  whose  estate  the  defendants 
represent,  and  for  $5^000,  being  the  purchase  price  of  Interocean 
Marine  &  Navigation  Company  capital  stock  sold  and  delivered  to 
Kroder  by  the  plaintiff.  The  answer  puts  in  issue  the  allegations  of 
the  complaint  with  respect  to  the  sale  and  delivery  of  the  stock  and 
the  failure  of  the  decedent  to  pay  therefor. 

It  was  conceded  on  the  trial  tluit  the  certificates  of  stock  for  which 
recovery  is  sought  were  found  in.  the  saf fi  deposit  box  of  decedent  aft- 
er his  death,  and  they  were  produced  ]^y  his  executors  and  put  in  evi- 
dence by  the  plaintiff.  The  decedent  die^  on  the  28th  of  Sq)tembcr, 
1918.  The  certificate  for  the  stpck  in  the  Pensacola  Company  was  is- 
sued in  the  name  of  the  decedent  on  the  23d  day  of  October^  1917, 
and  the  certificate  for  the  stock  of  the  Interocean  Company  was  is- 
sued in  his  name  on  the  22d  of  October,  1917.  The  agreement  under 
which  the  decedent  purchased  the  stock  of  the  Pensacola  Company 
was  in  writing,  and  it  was  put  in  evidence  by  the  plaintiff.  It  was  dated 
the  18th  of  September,  1917,  and  the  decedent  thereby  agreed  to  pur- 
chase 500  shares  at  $10  per  share,  which  was  its  par  value.-  He  paid 
$1,000  on  the  purchase  price  at  the  time  the  contract  was  made, 
and  agreed  to  pay  the  balance  "about  January,  1918."  The  contract 
provided  that  the  stock  was  to  be  delivered  as  soon  as  it  was  paid  for 
in  cash.  Plaintiff  proved  the  assignment  of  the  contract  to  him  for 
the'  purchase  of  the  stock. 

[1j  The  stock  having  been  issued  to  the  decedent  and  having  been 
in  his  possession  at  the  time  of  his  'death,  plaintiff,  I  think,  in  view 
of  the  provisions  of  the  contract  by  which  the  decedent  was  not  to 
receive  it  until  it  was  paid  for,  had  the  burden  of  showing  that  it  had 
not  been  paid  for.  He  called  one  Miller,  who  was  a  stockholder  in 
both  companies  at  the  time  of  the  transactions  in  question  and  the 
president  of  the  Pensacola  Company,  but  ceased  to  be  a  stockholder 
in  both  in  March,  1918,  before  the  trial.  He  testified  that  he  signed 
the  certificate  of  stock  in  the  Pensacola  Company  issued  in  the  name 
of  the  decedent  and  delivered  it  to  the  plaintiff.  He  was  then  asked 
what  consideration  the  company  received  for  the  certificate  when 


Digitized  by 


Google 


Sup.  Ct)  EAliItAN  V.  BEUBXL  473 

(181N.T.B.) 

it  was  issued  and  from  whom  it  received  the  consideration,  The  ques- 
tion was  objected  to  as  incompetent,  immaterial,  and  irrelevant,  and 
calling  for  a  -conclusion,  and  an  attempt  to  vary  the  terms  of  the  con- 
tract. The  objection  was  sustained,  and  plaintiff  excepted.  He  was 
then  asked  the  circumstances  under  which  the  certificate  was  issued, 
and  this  was  excluded  uhdc/  like  objection,  and  an  exception  was 
taken  to  the  ruling.  He  testified  that  he  was  ftoiiliar  with  the  affairs 
of  the  company  at  that  time.  He  was  then  asked  whether  Kroder  ever 
gave  the  company  any  consideration  for  the  certificate.  That  was  ex- 
cluded under  like  objection,  and  an  exception  was  taken  to  the  ruling. 
The  witness  was  then  shown  the  certificate  of  stock  in  the  Interocean 
Company,  which  he  had  also  signed  when  it  was  issued,  and  he  tes- 
tified that  he  delivered  it  to  the  plaintiff.  He  further  testified  that  he 
was  familiar  with  the  affairs  of  the  company  at  that  time  and  prior 
thereto,  and  that  the  decedent  never  paid  any  cash  to  the  company  for 
the  stock.  He  then  testified  that  he  was  present  at  a  luncheon  in  the 
latter  part  of  September,  1917,  and  that  the  plaintiff  and  the  dece- 
dent were  present.  He  was  asked  to  state  the  conversation  between 
the  plaintiff  and  the  decedent  at  that  time  with  respect  to  these  cer- 
tificates of  stock,  and  he  testified  that  plaintiff  informed  decedent  that 
he  expected  to  go  abroad  any,  day  and  thiat  he  would  deputize  the  wit- 
ness to  collect  from  decedent  the  payment  for  the  stock.  The  witness 
was  then  asked  whether  plaintiff  in  the  presence  of  decedent  ever 
requested  the  witness  to  collect  the  $9,000  from  decedent  on  account 
of  the  purchase  price  of  the  stock.  This  was  objected  to  as  incompe- 
tent, irrelevant,  and  immaterial,  and  inadmissible  under  section  829 
of  the  Code  of  Civil  Procedure,  and  the  objection  was  sustained,  and 
plaintiff  excepted. 

[2]  The  witness  had  already  stated  that  plaintiff  and  he  were  financ- 
ing the  two  companies,  but  he  qualified  this  by  saying  that  the  plaintiff 
was  the  financial  backer  of  both  corporations,  and  he  was  the  plaintiff's 
special  representative  in  all  financial  transactions.  The  evidence  thus 
offered  was  clearjy  competent.  The  witness,  having  sold  his  stock  in 
both  companies,  was  no  longer  financially  interested  in  either;  and 
the  fact  that  he  was  at  the  time  of  the  transactions  the  special  repre- 
sentative of  the  plaintiff  in  all  financial  transactions  did  not  render  his 
testimony  incompetent  under  section  829.  Gilbert  v.  Manchester  Iron 
Mfg.  Co.,  11  Wend.  627;  Keller  v.  West,  Bradley  &  Gary  Mfg..  Co., 
39  Hun,  348.  See,  also,  Abbott  v.  Doughan,  204  N.  Y,  223.  97  N.  E. 
599;  Ketchum  v.  Holden,  88  Hun,  482,  34  N.  Y.  Supp.  870;  Warth 
V.  Kastriner,  114  App.  Div.  766,  100  N.  Y.  Supp.  279;  McCarthy  v. 
Stanley,  151  App.  Div.  358,  136  N..Y.  Supp.  386;  Nearpass  v.  Oilman, 
104  N.  Y.  506,  10  N.  E.  894;  Whitman  v.  Foley,  125  N.  Y.  657,  26  N. 
E.  725 ;  Savercool  v.  Wilsey,  5  App.  Div.  562,  39  N.  Y.  Supp,  413. 

The  question  excluded  was  general  and  indefinite  as  to  the  time, 
but  no  objection  was  made  thereto  on  that  ground.  If  the  witness  had 
been  permitted  to  answer,  his  testimony  might  have  shown  that  he 
was  requested  to  collect  this  money  after  the  stock  had  be^  delivered 
to  the  decedent,  and  that  the  decedent  did  not  claim  that  it  had  been 
paid  for.    The  witness  further  testified  that  in  the  month  of  Decem- 
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ber,  1917,  which  was  after  the  stock  had  been  issued,  he  had  a  conver- 
sation with  the  decedent  at  Aronsberger's  restaurant.  He  was  asked 
to  state  the  conversation.  The  question  was  objected  to  as  incompe- 
tent, immaterial,  and  irrelevant,  and  on  the  ground  that  the  witness, 
was  not  competent  to  testify  under  section  829  of  the  Code  of  Civil 
Procedure.  The  objection  was  sustained,  find  plaintiff  excepted.  This 
ruling  was  clearly  errotleous.  The  witness  was  competent  to  testify, 
and  it  was  competent  and  material  evidence,  for  it  might  have  been 
shown  thereby  that  decedent  admitted  that  he  had  not  paid  for  be 
stock. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event.    All  concur. 


(191  App.  Div.  390) 

FAIRFAX  HOTEL  CO.,  Inc.,  ▼.  BARRIOS. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  9,  1920.) 

Appeal  and  erbob  ^=»173(6)^-AppeiX4Te  Tebm  oaknot  bbvebss  on  issxtb  nov 

RAISED  below. 

Where  the  only  issue  raised  by  tHe  pleadings  and  contested  before  the 
jury  was  whether  a  written  contract  was  procured  by  fraud,  a  verdict  and 
judgment  for  plaintiff  could  not  be  seft  aside  by  the  appellate  court  on  the 
ground  that  the  written  contract  \isas  unenforceable. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  the  Fairfax  Hotel  Company,  Incorporated,  against  Ber- 
nabe  Barrios.  A  j.udgtnent  of  the  City  Court  for  plaintiff  was  reversed 
by  the  Appellate  Term  (175  N.  Y.  Supp.  553),  and  plaintiff  appeals. 
Reversed,  and  judgment  and  order  of  the  City  Court  reinstated. 

Ai^ed  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
and  MERRELL,  JJ. 

Bernard  I.  Kamen,  of  New  York  City,  for  appellant. 

Oscar  Wagner,  of  New  York  City  (Charles  Weishaupt,  of  New 
York  City,  on  the  brief),  for  respondent. 

DOWLING,  J.  This  action  was  Iwrought  to  recover  the  siun  of 
$1,200  on  an  assigned  olaim  from  Hubert  Georgin  and  Arthur  Lam- 
bert for  payments  of  $300  due  to  each  of  tliem,  on  December  1,  1917, 
and  on  January  1,  1918,  under  an  agreement  in  writing  between  them 
and  the  defendant.  The  complaint  alleges  that  in  consideration  of  the 
invention  by  said  Georgin  and  Lambert  of  a  process  for  the  manu- 
facture of  soda  products,  and  an  agreement  on  their 'part  to  assist  in 
the  exploitation  of  said  process  in  a  company  to  be  thereafter  or- 
ganized, the  defendant  agreed  to  finance  the  said  proposed  company, 
and,  until  sufficient  capital  had  been  raised,  to  pay  to  said  Georgin  and 
Lambert  the  sum  of  $300  each  on  the  lOth  day  of  August,  1917,  and 
the  same  sums  on  the  1st  day  of  each  and  every  month  thereafter.  It 
is  further  alleged  that  at  none  of  the  times  mentioned  in  the  complaint 
had  the  defendant  financed  the  said  company  or  raised  sufficient  capir 

^=9For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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taL  for  die  exploitatioo  of  the  aforesaid  process  of  manufacture,  and 
that  he  was  therefore  obligated  by  virtue  of  the  agreement  to  pay  to 
each  of  said  parties  the  sum  of  $300  on  December  I,  1917,  and  on 
January  1,  1918.  It  is  further  alleged  that  the  said  Georgin  and 
Lambert  had  duly  performed  and  complied  with  all  the  conditions  of 
the  said  agreement  on  their  part  to  be  performed  or  complied  with. 

The  answer  admits  the  making  of  an  agreement  in  writing,  but  de- 
nies practically  all  the  other  allegations  of  the  complaint.  For  a  sep- 
arate and  distinct  defense  it  is  alleged  that  the  said  Georgin  and  Lam- 
bert induced  the  making  of  the  agreement  in  question  by  false  and 
fraudulent  representations,  which  are  set  forth  at  length  in  the  sep- 
arate defense. 

Upon  the  trial  of  the  action  the  sole  question  litigated  was  that  of 
the  alleged  fraud  of  Georgin  and  Lambert.  The  court  in  its  charge 
to  the  jury  submitted  to  them  as  the  sole  question  for  their  determina- 
tion whether  plaintiff  was  entitled  to  recover  the  full  amount  claimed 
by  reason  of  the  assignment  to  it  of  the  claims  of  Georgin  and  Lambert 
for  the  two  monthly  payments  under  the  agreement,  or  whether  the 
defendant  was  entitled  to  a  verdict  in  his  favor  because  of  the  fraudu- 
lent misrepresentations  made  by  them  as  to  the  ownership  of  the  op- 
tion and  the  possession  and  ownership  of  a  certain  United  States  pat- 
ent. No  other  issue  was  suggested  by  the  defendant,  either  by  ex- 
ception, or  by  any  request  to  charge,  or  by  an  intimation  that  ^any 
other  or  further  issue  was  involved  in  the  trial.  At  the  close  of  the 
plaintiff's  case  the  defendant's  counsel  said: 

*1  think  they  have  made  oat  a  prima  fade  case.  I  don't  think  I  wiU  waste 
any  Itme  making  a  motlqp;  to  dimiss." 

At  the  close  of  the  defendant's  case  a  motion  to  dismiss  the  defense 
of  fraud  was  made  and  denied.  At  the  close  of  the  whole  case,  plain- 
tiff's counsel  moved  for  the  direction  of  a  verdict  upon  the  ground 
that  there  had  been  no  proof  of  fraud,  and  that  motion  was  denied. 
No  motion  for  the  direction  of  a  verdict  was  made  by  the  defendant's 
GOtmsel.  The  jury  found  in  favor  of  the  plaintiff.  Upon  appeal  to 
the  learned  Ap^late  Term,  the  judgment  was  reversed,  although  the 
court  said  in  its  opinion:   r^ 

'The  Issues  raised  by  the  separate  defense  were  submitted  to  the  Jury,  and 
we  do  not  find  that  the  judgment  In  favor  of  the  plaintiff  on  these  issues  is  • 
against  the  weight  of  evidence." 

That  court,  however,  reversed  the  judgment  and  ordered  a  new 
trial,  upon  the  ground  that  the  contract  itself  was  unenforceable.  It 
is  sufficient  to  say,  in  response  to  the  ground  assigned,  that  such  an  is- 
sue never  was  presented,  either  by  the  pleadings  or  upon  the  trial  of 
the  action..  The  sole  issue  raised,  and  the  sole  question  litigated,  was 
whether  Georgin  and  Lambert  had  been  guilty  of  fraud  in  inducing 
the  making  of  the  contract  in  question  by  the  defendant.  Concededly 
the  finding  of  the  jury  in  favor  of  the  plaintiff  was  not  against  the 
weight  of  the  evidence. 

It  is  too  late  to  raise  for  the  first  time  upon  appeal  an  issue  by  way 
of  defense,  which  has  not  been  properly  presented  by  plea,  and  which 
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has  never  even  been  suggested  to  the  trial  court.  Orderly  procedure 
in  the  administration  of  justice  requires  that  the  issues  which  the  par- 
ties desire  to  litigate  shall  be  tried  out,  and  it  would  be  both  unwise 
and  unfair  to  permit  an  issue  to  be  presented  for  the  first  time  in  an 
appellate  court.  For  this  reason  I  do  not  discuss  the  answer  which 
upon  the  facts  exists  to  the  reasons  assigned  by  the  learnjed  Appellate 
Term  for  its  action,  but  prefer  to  assign  the  ground  that  the  issue 
of  unenforceability  of  the  contract  was  not  raised  in  an  appropriate 
manner  or  at  the  proper  time. 

The  determination  appealed  from  should  therefore  be  reversed^ 
with  costs  to  the  appellant,  and  the  judgment  and  order  of  the  City^ 
Court  reinstated.    All  concur. 


(191App.Dlv.5pO)  i^pp,.i.0PP.. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  9,  1020.) 

1.  PUSADINQ    ^=»11 — ^EVIDENTIABT    MATTER    IN    EXPUkNATION    OF    DENIALS    IM- 

PBOPER. 

A  Statement  of  evidentiary  matter,  designed  to  explain  denials,  lias  no- 
proper  place  in  a  pleading. 

2.  Px^EADiNQ  ^=5>112 — ^Denial  not  a  defense. 

A  denial  is  not  a  defense,  but  merely  puts  in  issue  the  allegations  of* 
tfle  complaint. 

3.  Evidence  ^=>91 — ^Plaintiff  itust  prove  facts  alleged. 

Plaintiff  has  the  burden  of  proving  facts  that  he  has  alleged. 

4.  Pleading  ^s»4 — Designation  of  denials  as  defenses  imuatbrial. 

It  is  immaterial  that  defendant  has  unscientifically  termed  his  denials- 
defenses. 
6.  Pleading  ^s»355 — ^Denials  labeled  as  defenses  will  not  be  stricken. 
Denials  lab^ed  as  defenses  wiU  not  be  stricken  on  plaintifTs  motion, 
therefor,  since  to  strike  oat  the  denials  would  result  in  an  admission  of 
plaintiff's  causes  of  action. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Clara  Dolores  Machain  Lopp  against  George  Washing- 
ton Lopp.  From  an  order  striking  out  denials  contained  in  the  first 
and  second  defenses  of  the  answer,  defendant  appeals.  Reversed,  and. 
motion  denied. 

Argued  before  DOWLING,  LAUGHUN,  PAGE,  MERRELL, 
and  GREENBAUM,  JJ. 

Worcester,  Williams  &  Saxe,  of  New  York  City  (John  Godfrey 
Saxe,  of  New  York  City,  of  counsel),  for  appellant. 
Mayer  C.  Goldman,  of  New  York  City,  for  respondent. 

PAGE,  J.  [1]  Instead  of  containing  denials  of  the  material  alle- 
gations of  the  causes  of  action  in  the  complaint  in  the  usual  manner,, 
the  answer  set^  up  these  denials  under  the  captions  of  a  "First  De- 
fense" and  a  "Second  Defense,"  coupled  with  a  statement  of  evi- 
dentiary matter,  designed  to  explain  the  denials,  which  have  no  prop- 
er place  in  a  pleading. 

^=9For  other  cases  see  same  topic  A  KEY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indezee. 
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[2-4]  Strictly  speaking,  a  denial  is  not  a  defense.  It  merely  puts 
in  issue  the  allegations  of  the  complaint. .  Thereby  the  defendant  says 
the  facts  you  allege  are  not  true.  The  issue  is  then  simply  are  the 
facts  alleged  by  the  plaintiff  true.  The  burden  of  proving  the  facts 
he  has  alleged  is  upon  the  plaintiff.  If  he  fails  to  sustain  this  burden, 
judgment  goes  against  him  because  he  never  had  a  cause  qI  action 
against  the  defendant,  and  not  because  the  defendant  has  a  defense  to 
the  cause  of  action  that  at  one  time  existed.  New  matter  constituting 
a  defense  would  be  facts  set  forth  by  the  defendant,  which  tend  to 
defeat  the  plaintiff's  right  to  recover,  even  if  the  facts  he  allies  in 
his  complaint  are  true.  It  is  a  matter  of  little  moment  whether  the 
defendant  unscientifically  terms  his  denials  defenses.  Judges  have 
differed  on  this  question  of  terminology  in  pleading.  This  case,  how- 
ever, g^ves  point  to  the  opinion  of  Mr.  Justice  Chase: 

"While  a  denial  is  sometimes  called  a  defense  (Staten  Island  M.  R.  R.  Ck).  y. 
Hinchliffe,  170  Is.  T.  473  [63  N.  E.  54pl),  it  remains  a  denial  only,  although  it 
is  caUed  by  another  name.  If  a  denial  is  called  a  defense,  it  does  not  for 
that  reason  become  a  defense  under  the  second  snbdiyision  of  section  600  of 
the  Code  of  Giyll  Procedure,  and  the  use  of  the  word  'defense'  in  connection 
with  a  denial  is,  in  my  Judgment,  unfortunate  and  confusing."  Eells  v.  Du- 
mary,  84  App.  Div.  105,  106,  82  N.  Y.  Supp.  531,  532. 

[6]  General  or  specific  denials,  which  are  intended  siitiply  to  tra- 
verse the  allegations  of  the  complaint,  cannot  be  stricken  out.  To 
strike  out  the  denials,  which  the  pleader  labeled  as  a  defense,  would 
result  in  an  admission  of  the  plaintiff's  causes  of  action. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  de- 
nied, with  $10  costs.    All  concur. 


(191  App.  Div.  312) 

NESTOR  V.  PABST  BREWING  00.  et  al. 

(Supreme  Court,  Appellate  Division,  Tliird  Department.    March  11,  1920.) 

1.  KviDENCE   €=»3«S3(4) — Certificate    only    pbesumjpi'ive    evidence    as    to 

CAUSE  OF  death. 

A  death  certificate  is  only  presumptive  evidence  of  the  cause  of  the 
death  therein  stated. 

2.  Evidence  ^=:»89 — Stjbstantiai.  bvidencb  dispels  pbebumption. 

A  presumption  disapx>ears  in  the  presence  of  substantial  evidence  to  the 
contrary. 
8.  Master  and  servant  ^=>405(1)— Award  under  OoiiPENaATiON  Act  must 

REST  ON  LEGAL  FOUNDATION,  NOT  PRESUMPTION. 

A  finding  of  the  Industrial  Commission  in  favor  of  claimant,  under  the 
Workmen's  Compensation  Act,  as  to  the  cause  of  an  injury  to  a  workman, 
must  rest  on  legal  foundation,  and  not  on  presumption. 
4.  Master  and  servant  ^=>405(4) — Findinq  that  death  was  caused  bt  dis- 
ease INCREASED  BT  ACCIDENT  WITHIN  COMPENSATION  AOT  HELD  NOT  WAR- 
RANTED. 

In  a  proceeding  \mder  the  Workmen's  Compensation  Act,  a  finding  of 
the  Industrial  Commission  that  a  deceased  employ^,  who  never  resumed 
work  after  an  Injury  and  died  after  a  fall  in  the  street,  died  as  a  result 
of  valvular  heart  disease,  which  condition  was  aggravated  by  previous 
injury,  held  not  warranted. 

John  M.  Kellogg,  P.  J.,  dissenting. 
^9Fo>  other  eases  see  sftme  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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Appeal  from  State  Industrial  Commission. 

In  the  matter  of  the  claim  of  Delia  Nestor,  under  the  Workmen's 
Compensation  Act,  for  the  death  of  Andrew  Nestor,  against  the  Pabst 
Brewing  Company,  employer,  and  the  Standard  Accident  Insurance 
Company,  insurance  carrier.  From  an  award  of  the  Industrial  Com- 
mission for  claimant,  the  employer  and  insurance  carrier  appeal 
Award  reversed,  and  matter  remitted  to  Commission. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Neile  F.  Towner,  of  Albany,  for  appellants. 
Charles  D.  Newton,  Atty.  Gen.,  and  E.  C  Aiken,  Deputy  Atty.  Gen., 
for  State  Industrial  Commission. 

COCHRANE,  J.  The  question  in  this  case  is  whether  any  causal 
relation  between  the  injury  and  death  of  the  deceased  has  been  estab- 
lished. On  June  1,  1918,  Andrew  Nestor,  the  husband  of  the  claim- 
ant, sustained  injuries  consisting  of  a  dislocated  shoulder  and  con- 
tusions. The  dislocation  was  immediately  reduced,  and  he  remained 
under  the  care  and  treatment  of  a  physician  until  July  5,  1918.  He 
never  resumed  work.  On  July  21,  1918,  he  fell  in  the  street  and  was 
assisted  to  his  home,  where  he  died  the  same  day,  with()ut  medical  at- 
tendance. The  death  certificate  filed  in  the  department  of  health  of 
the  city  of  New  York  recited  that  "the  chief  and  determining  cause 
of  his  death  was  chronic  cardiac  valvular  disease."  The  finding  of  the 
commission,  connecting  the  death  with  the  accident,  is  as  follows : 

"The  cause  of  death  Is  given  as  *chronIc  cardiac  valvular  disease.'  The  in- 
juries sustained  on  June  1,  1918,  so  aggravated  a  previously  existing  heart 
lesion  as  to  bring  about  deoompeosation  and  an  acute  condition  which  resulted 
in  the  death  of  Andrew  Nestor  on  July  21,  1918." 

[1-4]  There  is  absolutely  no  evidence  that  the  deceased  had  a  heart 
lesion  at  the  time  of  the  accident.  There  is  no  evidence  that  the  cause 
of  death  was  heart  disease,  unless  it  he  the  death  certificate.  It  is 
stated  that  this  constituted  some  evidence  of  such  fact;  but,  if  so, 
it  was  only  presumptive  evidence  of  the  facts  therein  stated  And  a 
presumption  disappears  in  the  presence  of  substantial  evidence  to  the 
contrary.  Rose  v.  Balfe,  223  N.  Y.  486,  119  N.  E.  842,  Ann.  Cas. 
1918D,  238;  Potts  v.  Pardee,  220  N.  Y,  431,  116  N.  E.  78;  Fallon 
V.  Swackhamer,  226  N.  Y.  447,  123  N.  E.  737.  The  only  physician 
called  as  a  witness  was  Dr.  Smith,  who  treated  the  deceased  from  June 
3v  1918,  until  July  5,  1918,  always  at  his  office,  where  the  deceased 
went  to  receive  such  treatment.  He  examined  his  heart  twice  during 
that  time  and  found  no  difficulty  tl^erewith.  On  the  latter  date  he  dis- 
charged the  patient.  When  he  discharged  him,  he  did  not  think  the 
deceased  had  any  condition  which  would  cause  death  in  a  short  timp. 
When  the  death  certificate  was  called  to  the  attention  of  the  physician, 
he  testified  that  he  did  not  think  the  injury  had  anything  to  do  with 
his  death.    He  further  testified : 

•*I  don't  think  he  died  with  the  cause  of  death  as  written  on  that  death 
certificate.    I  don't  think  that  is  the  real  cause  of  deatli.    •    •    ^    There  is 
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nothing  in  this  Injniy,  as  far  as  I  coiUd  see,  that  could  have  ai^thlng  to  do 
with  it" 

The^widow  of  deceased  testified  that  he  never  had  heart  trouble  or 
was  siek  before  the  injury.  It  appears  that  the  person  who  signed  the 
death  certificate  had  never  seen  the  deceased  during  life.  He  was 
not  present  at  death,  nor  for  three  hours  thereafter.  No  physician 
saw  him  within  16  days  of  his  death.  No  autopsy  was  performed 
after  death.  Nor  do  fiie  circumstances,  reasons,  or  facts  appear  on 
which  was  based  the  statement  that  the  cause  of  death  was  cardiac 
valvular  disease.  And,  furthermore,  the  certificate  bears  qn  its  face 
a  notice  that — 

•*The  department  of  health  of  the  city  of  New  York  does  not  ccrUfy  to  the 
truth  of  the  statements  made  thereon,  as  no  Inquiry  as  to  the  facts  has  been 
provided  for  by  law.'* 

The  certificate,  being  at  most  presumptive  evidence  only,  is  entirely 
destroyed  by  the  tiestin^ony  of  Dr.. Smith  and  the  circumstances  under 
which  it  was  made.  The  finding  above  set  forth,  in  order  to  sustain 
the  award,  must  rest  on  a  legal  foundation.  It  cannot  be  presumed, 
but  must  be  proved.  Matter  of  Belcher  v.  Carthage  Machine  Co., 
224  N.  Y.  326,  120  N.  E.  735;  Matter  of  Carroll  v.  Knickerbocker 
Ice  Co.,  218  N.  Y.  435,  113  N.  E.  507,  Ann.  Cas.  1918B,  540;  Mat- 
ter of  Eldridge  v.  Endicott,  Johnson  &  Co.,  228  N.  Y.  21,  126  N. 
E.  254.  The  error  of  the  commission  consists  in  basing  its  conclusion 
solely  on  the  unsupported  and  uncorroborated  death  certificate,  which 
certificate,  constituting  only  presumptive  evidence,  was  conclusively 
overcome  by  the  other  evidence  in  the  case,  under  the  authorities  cited. 

The  chief  medical  examiner  of  the  commission  rendered  an  opinion, 
but  it  does  not  supply  the  deficiency,  first,  because  his  opinion  was  not 
given  as  evidence,  with  an  opportunity  for  cross-examination,  but  was 
furnished  to  the  commission  outside  of  the  hearing;  and,  second,  be- 
cause his  opinion  assumes  the  cause  of  death  as  stated  in  the  death 
certificate,  and  is  based  thereon.  The  commission  accepted  this  opin- 
ion and  made  its  findings  accordingly.  The  commission  and  its  chief 
medical  examiner  both  fell  into  the  same  error. 

If  the  commission  had  disregarded  the  death  certificate,  and  had 
merely  found  that  death  resulted  from  the  accident,  basing  such  find- 
ing on  the  fact  that  the  deceased  was  in  good  health  at  the  time  of 
the  accident,  and  was  in  poor  health  from  that  time  until  the  time 
of  his .  death,  a  different  question  would  be  presented.  The  diflSculty 
is  that  the  commission  has  not  adopted  that  theory,  but,  on  the  con- 
trary, has  foimd  as  a  fact  inconsistent  therewith  that  he  was  not  in 
good  health  at  the  time  of  the  accident. 

The  award  should  be  reversed,  and  the  matter  remitted  to  the 
conmiission. 

WOODWARD,  HENRY  T.  KELLOGG,  and  KILEY,  JJ.,  con- 
cur. 

JOHN  M.  KELLOGG,  P.  J.  (dissenting).  I  fear  we  are  overlook- 
ing sections  20  and  68  of  the  Workmen's  Compensation  Law  (Consol. 
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Laws,  c.  67).  The  former  provides,  in  substance,  that  the  decision  of 
the  commission  shall  be  final  as  to  all  questions  of  fact;  the  latter 
that  the  commission  is  not  bound  by  common-law  or  statutory  rules' 
of  evidence,  or  by  technical  or  formal  rules  of  procedure,  except  as 
provided  in  that  law,  *'but  may  make  such  investigation  or  inquiry  or 
conduct  such  hearing  in  such  a  manner  as  to  ascertain  the  substan- 
tial rights  of  the  parties." 

We  cannot  say  that  the  certificate  of  death  is  entirely  hearsay  evi- 
dence. It  is  a  certificate  required  by  law  (Public  Health  Law  [donsol. 
Laws,  c.  45]  §§  373,  377,  394,  and  Greater  New  York  Charter  [Laws 
1901,  c.  466]  §§  1179,  1203,  1238,  1570  et  seq.),  and  is  evidence  even 
in  an  ordinary  action  (Code  Civ.  Proc.  §  922).  We  are  not  acting  up- 
on a  mere  presumption  created  hy  the  statute,  which  may  disappear 
when  evidence  to  the  contrary  is  produced,  but  upon  a  certificate  of 
death,  made  and  filed  according  to  law,  and  which  is  legal  evidence 
in  all  courts.  Since  the  origin  of  the  Workmen's  Compensation  Law 
such  certificates  have  always  been  given  probative  force  by  the  com- 
mission. If  the  company's  physician,  by  paid  testimony  which  the 
commission  does  not  credit,  can  absolutely  annihilate  the  death  certifi- 
cate which  the  cominission  believes  to  be  true,  it  is  a  startling  prop- 
osition. The  commission,  when  the  case  is. closed,  may  consider  all 
the  evidence,  and  is  to  weigh  the  evidence,  and  any  evidence  legally 
received  may  be  given  such  force  and  effect  as  it  deserves,  especially 
since  this  law  provides  that  the  commission's  findings  of  fact  are 
final.  We  cannot  repeal  any  part  of  the  statute,  but  must  enforce 
every  part  of  it  according  to  its  real  spirit. 

The  certificate  was  complete  in  itself  and  was  properly  certified. 
After  the  assistant  registrar  of  records  certified  the  certificate  to  be  a 
true  copy  of  the  one  on  file,  there  was  printed  upon  the  blank  below 
his  signature  a  statement  that  the  department  of  health  does  not  cer- 
tify to  the  truth  of  the  statements  made  in  the  death  certificate,  as 
no  inquiry  as  to  the  facts  had  been  provided  for  by  law.  This  means 
that  it  was  the  certificate  of  the  physicians  making  it,  and  that  the 
board  itself  was  not  responsible  for  the  facts  certified.  That  note  did 
not  belittle  in  any  way  the  force  which  the  statute  gave  to  the  death 
certificate. 

The  question  before  the  commission  was  not  whether  the  death 
was  the  result  of  a  chronic  cardiac  valvular  disease,  but  was  whether 
death  was  the  result  of  the  injury  sustained.  The  facts  are  very 
simple.  The  employe  was  leading  three  horses  from  the  stable ;  one 
'*got  wild,"  and  they  pushed  him  down  and  trampled  upon  him,  in- 
juring him  severely  in  several  places,  dislocating  his  shoulder,  frac- 
turing his  arm,  and  injuring  him  about  the  chest,  leaving  a  black  mark 
thereon  about  the  size  of  a  small  plate,  indicating  that  a  horse  had 
jumped  upon  it.  There  were  several  other  black  marks  upon  his  body, 
and  upon  one  arm  the  mark  of  a  horse's  shoe  was  apparent.  He 
had  worked  continuously  up  to  that  time,  and  was  apparently  in 
good  health.  After  the  injury  he  was  unable  to  do  anything,  suffer- 
ing pain  all  the  while,  especially  in  the  chest,  and  complaining  that  he 
was  injured  internally,  and  wanting  an  X-ray  taken,  so  that  he  could 


Digitized  by 


Google 


Sup.  Ct)  VESSXT  V.  Y0X7N0  181 

(181  N.T.S.) 

see  what  was'tHe  matter  inside  his  chest.  The  cbmt>anJr'sTphysiciaii, 
who  examined  him  shortly  after  the  injury,  swears  Aat  he  found  no 
trouble  with  the  heart,  and  he  thinks  the  death  certificate  does  not 
properly  state  the  cause  of  death.  He  is  unaUe,  however,  to  give  any 
cause  himself.  The  widow  testified  that  the  doctor  made  no  exam- 
ination of  the  chest  or  heart,  but  simply  came  in  and  looked  at  the 
patient  and  told  him  he  wobld  be  all  right  in  a  few  days,  giving  him 
no  medicine.  He  apparently  was  there  as  a  witness  for  the  insurer, 
and  not  as  a  doctor  for  the  patient.  Dr.  Smith's  evidence  is  discred- 
ited by  the  death  certificate,  the  testimony  of  the  widow,  and  by  the 
death  under  circumstances  which  seem  to  show  that  the  death  cer- 
tificate was  right  and  the  doctor  wrong.  It  is  difficult  to  see  how  the 
commission  could  have  found  otherwise  than  that  the  death  resulted 
from  the  injury.  But  we  are  not  interested  in  that  question;  the  sole 
question  before  us  is :  Was  there  some  evidence  which  tends  to  sus- 
tain the  award  ?    If  so,  it  is  conclusive. 

The  commission,  in  its  findings,  refers  to  the  cause  of  death  as  stated 
in  the  certificate ;  but  its  conclusion  is  that  the  injuries  sustained  "so 
aggravated  a  previously  existing  heart  lesion  as  to  bring  about  de- 
compensation and  an  acute  condition,  which  resulted  in  the  death." 
The  fact  that  he  was  in  apparent  good  health  prior  to  the  injury,  and 
that  the  wife  knew  of  no  heart  trouble,  is  not  of  much  significance. 

I  favor  an  affirmance. 


(191  App.  Div.  501) 

rBBNBY  V.  YOUNG. 

(Supreme  Court,  AppeUate  Division,  First  Department     April  9,  1920.) 

Evidence  ^»177 — That  motion  pictubb  bepresbntbd  plaintifi-  suino  un- 
der Civil  Rights  Law  admissibue. 

In  woman's  action  under  Civil  Rights  Law  for  damages  for  exhibition 
without  written  consent  of  motion  picture  of  Csesarean  operation  under- 
gone by  her  in  giviug  birth  to  a  child,  testimony  of  witnesses  who  nad 
seen  the  picture  as  thrown  on  the  screen  in  theaters  held  admissible  to 
show  it  represented  plain  tiff  and  could  be  identified  as  her  picture,  over 
objection  that  this  constituted  secondary  evidence,  in  view  of  smallness  of 
film  itself  and  impermanent  character  of  its  representation. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Katherine  M.  Feeney  against  John  Van  Doren  Young. 
From  a  judgment  dismissing  the  complaint  at  the  close  of  her  evidence, 
plaintiff  appeals.    Reversed,  and  new  trial  granted. 

Argued  before -DOWLING,  LAUGHUN,  SMITH,  PAGE,  and 
MERRELL,  JJ. 

Spoor  &  Russell,  of  New  York  City  (John  Ambrose  Goodwin,  of 
New  York  City,  of  counsel),  for  appellant. 

O'Gorman,  Battle  &  Vandiver,  of  New  York  City  (J.  Joseph  Lilly, 
of  New  York  City,  of  counsel,  and  Almuth  C.  Vandiver,  of  New  York 
City,  on  the  brief),  for  respondent. 

^S9For  other  caaos  see  same  topic  ft  KET-NnMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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SMITH,  J.  This  action  is  brought  under  the  Civil  Rights  Law 
(Consol.  Laws,  c.  6)  for  damages  for  the  exhibition  of  plaintiff's  pic- 
ture without  her  written  consent.  The  plaintiff,  itt  giving  birth  to  a 
child,  was  compelled  to  undergo  a  "Cesarean  section"  operation.  The 
defendant  was  her  physician.  She  consented  orally  with  the  defendant 
that  a  moving  picture  might  be  taken  of  the  operation,  to  be  exhibited 
for  medical  societies  and  in  the  interest  of  medical  science.  The  pic- 
ture was  taken  by  one  Warman,  who  was  the  operator.  Thereafter 
the  defendant  and  Warman  exhibited  the  picture  publicly  in  two  of 
the  leading  moving  picture  houses  in  New  York  as  part  of  a  picture 
which  was  named  "Birth."  The  exhibition  was  mtide  clearly  for  the 
purposes  of  trade.  Thereupon  this  action  was  brought  to  recover 
damages  under  the  civil  rights  statute. 

Upon  the  trial  the  plaintiff  sought  to  prove  her  cause  of  action  by 
presenting  witnesses  who  had  seen  the  picture  as  thrown  upon  the 
screen,  and  sought  to  show  by  their  testimony  that  such  picture,  as  it 
appeared  upon  the  screen,  represented  the  plaintiff,  and  could  be 
identified  as  her  picture.  This  the  court  rejected,  as  not  being  the  best 
evidence.  The  court  held  that  the  film  used  to  throw  the  picture  upon 
the  screen  was  the  best  evidence  of  what  was  there  exhibited.  That 
film  was  produced  in  court,  but  the  picture  naturally  could  not  be 
there  thrown  upon  a  screen.  The  film  itself,  representing  a  single 
exposure,  is  only  about  an  inch  and  a  half  square,  and  when  thrown 
upon  a  screen  it  magnifies  from  10  to  12  times  its  dimensions  in  the 
film  itself.  Little  could  be  ascertained  from  this  film  as  produced,  and 
the  plaintiff  sought  to  show,  both  by  her  own  evidence  and  that  of  her 
husband,  and  still  another  witness,  that  the  picture  as  presented  upon 
the  screen  was  capable  of  identification  as  her  picture.  The  ruling  re- 
jecting this  evidence  is  the  principal  and  only  question  presented  upon 
this  appeal.  As  an  a  priori  question  the  evidence  would  seem  to  be 
admissible.  The  picture,  as  presented  on  the  screen,  constitutes  the 
offense  under  the  statute.  If  that  were  a  permanent  photograph,  the 
photograph  itself  might  probably  be  the  better  evidence ;  but  it  is  not 
It  is  a  flash  picture,  presented  only  for  a  moment.  There  is,  therefore, 
no  permanent  print  of  that  presentation  upon  that  screen  which  can 
be  deemed  the  best  evidence,  and,  in  the  absence  of  such  permanent 
print,  the  evidence  of  eyewitnesses,  who  have  seen  the  representation, 
must  be  competent  evidence  of  the  presentation  itself.  The  film  itself, 
on  account  of  its  size,  could  not  represent  the  picture  there  shown,  and 
the  fihn  cannot  be  used  to  reproduce  the  picture,  either  in  the  trial 
court  or  in  the  appellate  court.  It  would  seem,  therefore,  that  the 
evidence  of  eyewitnesses,  who  had  seen  this  representation  presented 
only  for  a  moment,  would  be  competent  evidence  of *the  fact  of  public 
cation.  The  appellant's  counsel  has  apparently  with  diligence  found 
authorities  to  Sustain  this  reasoning. 

In  Frolich  and  Schwartz,  Law  of  Motion  Pictures,  p.  598,  it  was 
held: 

"The  proper  method  of  proving  the  exhibition  of  a  motion  picture  la  Lot 
by  the  production  of  the  film,  but  by  witnesses  who  saw  It  reproduced.** 
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This  is  based  upon  the  case  of  Glyn  v.  Western  Feature'  Film  Com- 
pany, Ltd.,  114  Law  Times  Reports,  354.  There  are  authorities  hold- 
ing that  the  rule  as  to  the  best  evidence  applies  only  to  written  docu- 
ments, and  there  are  even  authorities  which  hold  that  a  photograph 
itself  is  not  necessarily  the  best  evidence  of  a  representation.  It  is 
not  necessary  here  to  go  to  that  extent,  because  there  is  no  printed 
photograph  as  the  result  of  this  representation,  which  could  be  used 
as  better  evidence  than  the  evidence  of  eyewitnesses  who  saw  it. 
That  a  chattel  or  an  article  need  not  be  produced  as  the  best  evidence, 
but  may  be  proven  by  description,  is  held  in  Queen  v.  Francis,  L.  R.  2 
C.  C.  R.  128;  Lucas  v.  Williams,  66  L.  T.  Supp.  206;  R.  v.  Hunt,  3 
B.  &  Aid.  566;  Commonwealth  v.  Morrell,  99  Mass.  542;  Common- 
wealth V.  Welch,  142  Mass.  473,  8  N.  E.  342;  2  Elliott  on  Evidence,  § 
1230. 

Both,  therefore,  upon  reason  and  upon  authority,  the  plaintiff  should 
have  been  allowed  to  show  the  publication  of*  this  picture  by  eyewit- 
nesses who  saw  such  publication,  and  for  error  in  excluding  such  evi- 
dence this  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event.    All  concur. 


(191  App.  Dlv.  477) 

In  re  TOPLITZ'S  WILIi. 

(Supreme  Ck)Tirt,  Appellate  Division,  First  Department.    April  0,  1920.) 

1.  Wuxs  ^3;>€94 — On  dkatq  of  beneficiabt  having  powbb  of  disposition 

HZXD  THAT  PBOPEBTY  PASSED  AS  INTESTATE. 

Where  a  mother  by  her  will  gives  all  her  property  to  her  executors, 
in  tmst  for  her  son,  who  is  given  the  power  of  disposition  by  will,  and 
the  son  predeceases  testatrix  without  having  exercised  such  power,  de^ 
cedent  died  Intestate  as  to  all  her  property,  beyond  such  part  thereof  as 
might  be  necessary  to  pay  her  lawful  debts  and  funeral  expenses. 

2.  ExECXTToaa  and  adhinistratobs  ^=»138(4) — Existence  of  debts  cannot 

KEEP  ALIVE  POWEB  OF  SALE  GIVEN  TO  EXECUTORS. 

That  there  may  be  debts  existing  against  a  decedent's  estate  is  not  in 

itself  sufficient  to  sustain  a  power  of  sale  given  by  decedent  in  a  wUl  to 

her  executors,  since  such  power  cannot  be  exercised  for  the  payment  of 

debts  and  obligations. 

&  Executors  and  administrators  ^=»138(1) — ^Poweb  of  sale  in  executobs 

CEASES,  where  PROPERTY  PASSES  AS  INTESTATE  ESTATE. 

Where  a  mother  gave  all  her  property  to  her  executors,  in  thist  to  jpay 
the  income  to  her  son  for  life,  and  gave  him  the  power  of  disposal  of 
the  remainder  by  wlU,  and  the  son  predeceased  testatrix,  the  executors 
were  without  power  to  sell  decedent's  real  property;  they  never  having 
had  any  interest  therein. 

Dqwling,  J.,  dissenting. 

Appeal  from  Surrogate's  Court,  New  York  County. 

Application  by  Samson  h.  Toplitz  and  another  for  construction  of 
the  last  will  and  testament  of  Emma  Ida  Toplitz,  deceased.  From  a 
decree  of  the  Surrogate's  Court  (109  Misc.  Rep.  401,  179  N.  Y.  Supp. 
876),  construing  the  will,  petitioners  appeal.    Affirmed. 

^S9For  otbcr  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
and  MERRELL,  JJ. 

Goldman  &  Unger,  of  New  York  City  (William  F.  Unger,  of  New 
York  City,  of  counsel,  and  Samuel  Rubin,  of  Brooklyn,  on  the  brief), 
for  appellants.    • 

MERRELlr,  J.  ^  Emma  Ida  Toplitz  died  April  29,  1916,  a  resident 
of  New  York  county,  leaving  a  last  will  and  testament,  which  was 
thereafter  duly  admitted  to  probate  by  the  Surrogate's  Court  of  said 
county,  and  letters  testamentary  thereon  issued  to  the  executors  there- 
in named,  who  were  also  named  as  trustees  of  said  will.  Said  execu- 
tors thereafter  duly  qualified  as  such  and  entered  upon  the  dis- 
charge of  their  duties,  and  have  petitioned  the  Surrogate's  Court  for 
a  judicial  construction  of  said  will,  particularly  as  to  the  power  of  the 
petitioners,  as  such  executors,  to  sell  and  convey  certain  real  property 
of  which  the  testatrix  died  seized.  .  Under  the  terms  of  said  will  the 
testatrix  left  her  entire  estate  to  her  said  executors  and  trustees,  in 
trust,  for  the  benefit  of  Edgar  M.  Toplitz,  the  son  of  testatrix,  the  said 
son  to  receive  and  be  paid  during  his  lifetime  the  entire  net  income  of 
decedent's  estate,  with  the  discretion  in  said  executors  and  trustees  to 
pay  to  said  beneficiary  during  his  lifetime  so  much  of  the  principal  of 
the  trust  estate,  in  addition  to  said  income,  as  in  the  discretion  of  said 
executors  and  trustees  they  or  the  survivor  of  them  might  deem  prop- 
er and  necessary. 

The  will  of  testatrix  further  provided  that  any  and  all  balance  of 
her  estate  remaining  at  the  decease  of  her  said  son  be  paid  over  and 
disposed  of  by  her  said  executors  and  trustees  in  such  manner  as  her 
said  son  might  by  his  last  will  direct.  Edgar  M.  Toplitz  died  April 
26,  1916,  three  days  prior  to  the  death  of  testatrix,  and,  so  far  as  the 
record  discloses,  decedent's  said  son  died  intestate  and  without  leaving 
issue  him  surviving. 

At  the  time  of  her  death  testatrix  was  seized  of  a  one-fourth  inter- 
est in  certain  real  property  situate  in  the  town  of  Greenburg,  West- 
chester county,  N.  Y.  The  petitioners,  as  executors,  have  entered  into 
a  contract  for  the  sale  of  the  aforesaid  real  property  to  one  Henry  R. 
Prager,  at  an  agreed  purchase  price  of  $27,000  for  the  entire  property, 
of  which  one-quarter  would,  upon  performance  of  the  contract,  be  paid 
to  the  estate  of  testatrix.  The  prospective  purchaser  has  objected  to 
the  title,  on  the  ground  of  lack  of  power  in  the  petitioners  to  sell  and 
convey  decedent's  interest  in  said  real  property.  Hence  the  pending 
proceeding  to  construe  said  will. 

Such  power  to  sell  and  convey  as  the  petitioners  have  is  derived 
from  the  fourth  paragraph  of  the  will,  which  reads  as  follows : 

"Fourth.  I  hereby  authorize  and  empower  the  executors  and  trustees  here- 
inafter named  or  the  survivor  of  them,  to  sell,  mortgage,  convey,  lease  or 
otherwise  dispose  of  any  and  all  my  property,  real,  personal  and  mixed  of 
whatsoever  nature  and  description  and  wherever  the  same  may  be  situated 
at  such  time,  In  such  manner  and  upon  such  terms  as  they  In  their  discre* 
tlon  or  In  the  discretion  of  the  survivor  of  them  may  deem  proper.** 
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The  learned  surrogate  has  held  that: 

'The  sole  beneficiary  of  tbe  trust  estate  bavin?  died,  and  the  power  of  sale 
rested  in  tbe  trustees  never  having  been  exercised  during  his  lifetime,  lias 
become  extinguished,  as  there  is  no  longer  any  necessity  for  the  conversion  of 
the  real  estate  to  accomplish  any  particular  purpose  specified  in  the  wilL" 

For  that  reason  the  surrogate  held  that  there  was  no  valid,  subsist- 
ing power  of  sale  in  the  wiU.  In  support  of  his  decision  the  learned 
surrogate  cites  Gourley  v.  Campbell,  66  N.  Y.  169,  and  Chamberlain 
V.  Taylor,  105  N.  Y.  185,  11  N.  E.  625. 

[1]  I  do  not  think  either  of  those  cases  is  applicable  to  the  state 
of  facts  existing  in  the  case  at  bar.  In  Gourley  v.  Campbell,  supra^ 
there  was  no  express  power  of  sale  in  the  will,  and  in  Chamberlain  v. 
Taylor,  supra,  the  power  of  sale  was  expressly  limited  to  the  purposes 
of  the  execution  of  a  trust  created  by  another  paragraph  of  the  will. 
In  the  will  before  us  the  power  of  sale  is  not  limited  to  the  trust 
therein  created,  but  is  general,  and  had  the  will  itself  provided  for  the 
distribution  of  the  remainder  of  the  estate  instead  of  directing  its 
disposition  in  accordance  with  the  will  of  decedent's  said  son,  I  3iink 
the  executors  would  clearly  have  had  the  right  to  exercise  the  power 
of  sale  contained  in  the  will;  The  son  having  predeceased  the  testa- 
trix and  never  having  exercised  the  power  of  disposition  given  him  by 
the  will,  the  decedent  died  intestate  as  to  all  of  her  property,  beyond 
such  part  thereof  as  might  be  necessary  to  pay  her  lawful  debts  and 
funeral  charges, 

[2]  And  the  surrogate  held,  I  think  correctly,  that: 

'The  fact  that  there  may  be  debts  existing  against  this  estate  is  not  in  it- 
self sufficient  to  sustain  and  keep  aUre  the  power  of  sale,  for  such  power  can- 
not be  exercised  for  the  payment  of  debts  and  obligations'*  (citing  Matter  of 
McCom^,  117  N.  Y.  878,  22  N.  B.  1070). 

In  any  event  the  record  before  us  does  not  disclose  that  at  the  time 
of  the  attempted  exercise  of  the  power  of  sale  by  the  petitioners  there 
were  any  debts  or  funeral  charges  of  the  testatrix  remaining  undis- 
charged, nor  that  resort  to  her  real  estate  must  be  had  for  the  purpose 
of  playing  her  debts  or  funeral  charges. 

[3]  While  I  think  the  surrogate  luis  reached  a  proper  result,  and 
has  correctly  hel^  that  the  petitioners  are  without  power  to  sell  de- 
cedent's real  property,  I  am  of  the  opinion  that  such  disability  rests 
upon  the  fact  that  decedent  died  intestate  as  to  all  her  property  and 
estate,  rather  than  that  the  discretionary  power  of  sale  given  the 
executors  by  the  will  is  impossible  of  exercise  for  the  specific  purposes 
set  forth  in  the  will.  If,  notwithstanding  the  inability  of  the  trustees 
to  carry  out  decedent's  directions  as  to  the  disposition  of  her  property 
through  the  death  of  her  son  prior  to  her  own  decease,  there  could  be 
drawn  from  the  will  and  the  surrounding  circumstances  that  it  was 
decedent's  intention  to  give  her  executors  an  unqualified  power  to 
sell  and  dispose  of  her  real  property  in  their  discretion  for  the  purpose 
of  distribution  among  those  lawfully  entitled  thereto,  then  I  think  such 
power  could  be  upheld.  But  in  the  present  case  I  find  no  reason  for 
so  holding.  In  my  opinion  decedent's  real  property  passed  directly 
to  her  heirs  at  law  by  inheritance  and  not  under  her  will.    As  said  real 
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propefty  became  vested  in  sttch  heirs  ixnmediately  upon  her  death/ the 
'  executors  and  trustees  have  never  had  any  interest  therein,  either  bene- 
ficial or  otherwise,  and  the  attempted  exercise  by  them  of  the  power 
of  sale  of  decedent's  real  property  was  of  no  validity  or  effect. 

The  situation  here  presented  is  well  summarized  by  Heaton  in  his 
treatise  on  Surrogates'  Courts,  as  follows: 

"A  power  of  sale  is  void  which  cpplies  to  property  which  is  undevised.  The 
title  and  benefldal  use  cannot  t)e  in  one  person,  with  a  power  of  sale  coupled 
with  no  interest  In  another"  (citing  Matter  of  Green.  63  Misc.  Rep.  638,  118  N. 
y.  Supp.  747;  Sweeney  v.  Warren,  127  N.  Y.  426,  28  N,  B.  413,  24  Am.  St.  Rep. 
468;  Jennings  y.  Conboy,  73  N.  Y.  230).  Heaton  on  Surrogates'  Courts  (3d 
Ed.)  p.  1127.  ^ 

Inasmuch  as  no  part  of  decedent's  real  property  passes  under  her 
will.  I  am  of  the  opinion  that  the  executors  have  no  interest  therein 
and  arc  without  power  to  convey  the  same. 

For  the  reasons  above  stated,  the  decree  of  the  Surrogate's  Court 
should  be  affirmed,  without  costs. 

CLARKE,  ?.  J.,  and  LAUGHLIN,  J.,  concur. 

DOWLING,  J.  (dissenting).  The  last  will  and  testament  of  the  de- 
cedent contained  the  following  clause: 

"Fourth.  I  hereby  authorize  and  empower  the  executors  and  trustees  here* 
inafter  named  or  the  survivor  of  them,  to  sell,  mortgage,  convey,  lease  or 
otherwise  dispose  of  any  and  all  my  property,  real,  personal  and  mixed  of 
whatsoever  nature  and  description,  and  wherever  the  same  may  be  situated 
at  such  time,  in  such  manner  and  upon  such  terms  as  they  in  their  discre- 
tion or  in  the  discretion  of  the  survivor  of  them  may  deem  proper." 

There  was  no  qualification  whatever  as  to  the  exercise  of  the  power 
of  sale  thus  conferred,  nor  was  it  restricted  in  its  exercise  to  the  ef- 
fectuation of  any  limited  purpose  indicated  by  the  testator.  Under 
these  conditions,  I  think  the  rule  is  applicable  as  laid  down  in  Undo  v. 
Murray,  91  Hun,  335,  337,  36  N.  Y.  Supp.  231,  232,  wherein  the 
court  said: 

*The  authorities  cited  upon  the  part  of  the  plaintifTs  hold  that  where  an 
executor  has  a  mere  naked  or  collateral  power,  with  no  beneflcial  interest 
whatever  in  the  land  or  its  proceeds,  the  power  can  onljt  be  exercised  in  the 
manner  and  for  the  precise  purpose  declared  and  intended  by  the  donor,  and 
that  where  that  purpose  cannot  be  effectuated  the  power  fails.  But  in  the 
case  at  bar  there  was  no  limitation  of  purpose  whatever.  The  executors  were 
authorized  to  sell  the  real  estate  at  such  time,  in  such  manner  and  upon  such 
terms  as  they  in  their  judgment  should  consider  for  the  Interest  of  the  estate, 
and  to  execute  proper  deeds  therefor.  Even  for  the  purposes  of  distribution, 
the  executors  would  have  had  the  right  to  exercise  this  power  in  order  to 
prevent  the  expenses  of  partition.  The  case  of  Sweeney  v.  Warren,  127  N.  T. 
426  [28  N.  E.  413,  24  Am.  St.  Rep.  468],  cited  by  the  appeUants,  is  an  example 
of  those  cases  in  which  it  was  held  that,  where  an  executor  is.  authorized  to 
sell  for  some  specific  purpose,  which  purpose  has  failed  or  been  accomplished, 
the  power  of  sale  cannot  be  exercised.  So  here,  if  the  trusts  were  void  and 
the  power  of  sale  was  connected  with  the  execution  of  the  trust,  the  trust 
failing,  the  power  of  sale  would  also  fall.  But  we  see  no  coqnection  between 
the  power  of  sale  and  trust,  although  in  the  execution  of  the  trust  it  might 
have  been  very  convenient  to  have  exercised  the  power  of  sale.    The  case  is 
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presented  of  a  naked  power  which  the  testator  has  given  to  his  executors  to  be 
exercised  for  the  best  interests  of  his  estate  in  the  winding  up  of  its  affairs." 

I  believe,  therefore,'  that  the  decree  appealed  from  should  be  revers* 
ed,  and  that  it  diould  be  determined  that  the  power  of  sale  contained 
in  the  decedent's  will  is  a  valid  and  subsisting  one; 


(IDl  App.  Div.  443) 

PEOPLE  ex  rel.  HARRIS  v.  MAIXON,  Warden. 

.  (Supreme  CJourt,  AppeUate  Division,  First  Department.    April  9,  1920.) 

!•  False  psbsoration  ^=»2— Act  TSXTDUfo  to  iwjtjby  of  pbeson  prasoNATitD 

NECESBABT  UlfDXB  BTATT7TB. 

A  person  who  personates  another  is  guilty  of  no  crime,  tmder  Penal 
Law,  I  928>  unless  there  is  some  act  under  subdivision  5  of  such  section 
which,  if  done  by  the  person  falsely  impersonated,  might  result  to  that 
person's  injury  or  disadvantage. 

2.  FaJJSE  PBBSONATION  ^=»2--V0LTJNTAaT  AFPEA&ANCB  AS  DSraWDANT  11?  CBXKI* 
NAI<  PBOSECUTION  CSIKINAL. 

One  who  personates  a  defendant  in  a  criminal  prosecution,  and  volun- 
tarily appears  and  submits  to  the  jurisdiction  of  the  court,  is  guilty  of 
false  personation,  under  Penal  Law,  §  928,  since  appearance  by  the  party 
falsely  impersonated  might*  lead  to  the  imposition  of  a  penalty. 

Appeals  from  Special  Term,  New  York  County. 

Habeas  corpus  proceedings  by  the  People,  on  the  relation  of  Ben- 
jamin Harris,  by  Harry  Moss,  by  Joe  Bloom,  and  by  Martin  Kahn, 
against  Peter  A.  Mallon,  as  Warden,  etc.  From  orders  sustaining 
writs  of  habeas  corpus  and  discharging  relators  from  custody,  the  Peo- 
ple appeal.  Order  in  each  case  reversed,  writs  of  habeas  corpus  dis- 
missed, and  relators  remanded  to  custody. 

Argued  before  DOWLING,  LAUGHLIN,  SMITH,  PAGE,  and^ 
MERRELL,  JJ. 

Edward  Swann,  Dist.  Atty.,  of  New  York  City  (Robert  S.  John- 
stone, Asst.  Dist  Atty.,  of  New  York  City,  of  counsel,  and  FeUx  C. 
Benvenga,  of  New  York  City,  on  the  brief),  for  the  People. 

MERRELL,  J.  These  appeals  are  taken  by  the  district  attorney 
of  New  York  county  in  behalf  of  the  people  of  the  state  of  New  York 
from  orders  sustaining  writs  of  habeas  corpus  as  to  the  respective 
relators  and  discharging  said  relators  from  custody.  The  relators 
were  arrested  upon  a  warrant  charging. them  with  violation  of  section 
928  of  the  Penal  Law  (Consol.  Laws,  c.  40),  issued,  upon  an  informa- 
tion in  writing  upon  oath,  by  a  city  magistrate  of  the  city  of  New  York. 
The  complaint  was  made  by  a  police  officer,  and  charged  the  relators 
*with  the  offense  of  falsely  impersonating  another,  in  violation  of  said 
section  928  of  the  Penal  Law.  Upon  such  information  the  relators 
were  held  to  answer  said  charge.  Upon  habeas  corpus  proceedings  in- 
stituted by  each  relator  in  his  own  behalf,  a  justice  of  the  Supreme 
Court  at  Special  Term  sustained  the  writ  of  habeas  corpus  as  to  each 

^9Poi  oUier  caaea  see  same  topic  ft  KBY-NITUBBR  In  all  Kejr-Numbered  DlgeBts  A  Indexes 
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relator,  and  each  was  discharged  from  custody*    Section  928  of  the 
Penal  Law,  so  far  as  pertinent,  provides  as  follows : 

*'A  person  who  falsely  personates  another,  and,  in  such  assumed  charac- 
ter:   •    •    ♦ 

"5.  Does  any  other  act,  In  the  course  of  any  action  or  proceedhig,  whereby, 
if  it  were  done  by  the  person  falsely  personated,  such  person  might  in  any 
event  become  liable  to  an  action  or  special  proceeding,  civil  or  criminal,  or  to 
pay  a  sum  of  money,  or  to  incur  a  charge,  forfeiture,  or  penalty,  or  whereby 
any  benefit  might  accrue  to  the  offender,  or  to  another  person, 

"Is  punishable  by  imprisonment  in  a  state  prison  for  not  more  than  ten 
years." 

The  information  upon  which  the  relators  were  held  for  a  violation 
of  said  section  of  the  Penal  Law  was  as  follows: 

"Violation  (  ©28,  Penal  Law. 

^'James  T.  Donnelly,  6th  Inspection  District,  police  officer,  being  Ally  sworn, 
•deposes  and  says  that  on  the  19th  day  of  October,  1919,  city  and  county  afore- 
said, Ben  Harris,  Harry  Moss,  Martin  Kahn,  and  Joe  Bloom,  all  now  here, 
acting  in  concert  and  together,  did  willfully  and  feloniously  violate  the  pro- 
visions of  section  928,  subd.  5,  of  the  Penal  Law  of  the  state  of  New  York,  by 
feloniously  personating  others  in  such  assumed  character  did  act  In  the 
course  of  a  criminal  action  or  proceeding,  whereby,  if  such  acts  were  done 
by  the  i>ersons  falsely  personated,  such  persons  might  in  any  event  become 
liable  to  a  criminal  action  or  to  pay  a  sum  of  money  or  to  incur  a  charge  or 
penalty  under  the  following  circumstances,  to  wit:  Deponent  says  that  on 
such  date  and  at  about  the  hour  of  0:30  a.  m.  o*(dock,  in  the  12th  District 
Oity  Magistrate's  Court,  located  at  1130  St  Nicholas  avenue,  dty  and  coun- 
ty aforesaid,  while  a  charge  of  disorderly  conduct  was  being  examined  into  by 
Presiding  Magistrate  Hon.  Charles  E.  Slmms,  the  four  above-mentioned  de- 
fendants falsely  and  feloniously  impersonated  four  of  the  defendants  charged 
Dy  deponent  in  deponent's  complaint  with  being  guilty  of  the  aforesaid  charge 
•of  disorderly  conduct ;  that  they  falsely  and  feloniously  impersonated  defend- 
ants as  follows :  Ben  Harris  impersonated  the  true  defendant  Harry  Harris ; 
JHarry  Moss  Impersonated  the  true  defendant  Harry  Moss  (who  was  arrested 
as  Harry  Moss,  and  who  is  not  defendant  Harry  Moss,  who  is  now  here); 
Martin  Kahn  impersonated  the  true  defendant  by  same  name  and  who  is 
not  here;  Joe  Bloom  Impersonated  the  true  defendant  ol  the  same  name  and 
who  is  not  here ;  in  the  aforesaid  disorderly  conduct  case  in  this  court  on  said 
•date  and  time.  That  the  defendants  now  here  appeared  for  the  true  defend- 
ants in  this  court  on  said  charge  and  answered  to  the  names  of  the  true  de* 
fendants  in  the  said  charge  of  disorderly  conduct,  which  is  a  criminal  action 
or  proceeding  lawfully  being  tried  in  this  court  by  said  magistrate,  whereby 
the  true  defendants  falsely  and  feloniously  impersonated  might  in  any  event 
become  liable  in  such  criminal  action  or  proceeding  or  incur  a  charge  or 
penalty.  * 

'*  Wherefore  deponent  asks  that  defendants  be  held  to  answer  and  that 
they  be  dealt  with  as  the  law  directs.  James  F.  Donnelly. 

'*.Sworn  to  before  me  this  19th  day  of  October,  1919. 

"Charles  E.  Simms." 

In  sustaining  the  writ  of  habeas  corpus  and  discharging  the  relator 
in  each  case  the  learned  justice  at  Special  Term  dictated  to  the  official 
stenographer  at  the  conclusion  of  the  hearing  the  following  brief  mem- 
orandum : 

"The  wordlnsr  of  the  statute  is  conjunctive,  and  it  is  necessary,  in  order  to 
constitute  a  violation  of  the  statute,  that  there  should  be  more  than  an  act 
which  goes  to  complete  the  act  of  personation*  I  find  no  violation  of  the. 
statute.   The  prisoners  are  discharged." 
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II,  2]  We  are  led  to  infer  therefrom  that  in  the  opinion  of  the  learn- . 
ed  justice  the  averments  of  the  complaint  upon  which  the  relators  were 
apprehended,  assuming  that  each  was  guilty  of  personating  another, 
did  not  show  the  commission  of  any  act  in  the  course  of  the  action  or 
proceeding  pending  before  the  magistrate,  whereby;  if  it  were  done  by 
the  person  falsely  personated,  such  person  might  in  any  event  become 
liable  to  an  action  or  special  proceeding,  civil  or  criminal,  or  to  pay  a 
sum  of  money,  or  to  incur  a  charge,  forfeiture,  or  penalty,  or  where- 
by any  benefit  might  accrue  to  the  offender,  or  to  another  person.  I 
think  the  learned  lustice  was  quite  correct  in  construing  the  statute  as 
conjunctive,  and  that  it  was  necessary  not  only  to  show  an  act  of  false 
personation  of  another  by  a  party  charged  with  a  violation  of  the  sec- 
tion, but  also  that  there  must  be  some  act  under  subdivision  5  of  the 
section  which,  if  done  by  the  person  falsely  personated,  might  result  to 
that  person's  injury  or  disadvantage. 

But  it  seems  to  me  that>  assuming  the  truth  of  the  allegations  of  the 
complaint  herein,  the  defendants  were  severally  guilty  of  the  com- 
mission of  acts 'rendering  them  liable  for  a  violation  of  the  statute. 
The  provisions  of  the  statute  seem  quite  clear.  A  person  becomes  lia- 
ble to  punishment  thereunder  who'  falsely  personates  another  and  in 
such  assumed  character  does  some  act  in  the  course  of  an  action  or 
proceeding  whereby  if  such  act  were  done  by  the  person  falsely  per- 
sonated, it  might  in  some  event  render  said  person  falsely  personated 
liable  to  action  or  special  proceeding,  civil  or  criminal,  or  to  incur  a 
charge,  forfeiture,  or  penalty.  The  information  herein  clearly  shows 
that  each  of  the  relators  falsely  personated  another,  and  that  he  did 
so  in  a  criminal  proceeding  pending  against  the  person  falsely  person- 
ated. I  think  they  clearly  did  more  than  this.  By  appearing  and  an- 
swering in  the  name  of  a  true  person  charged  with  such  disorderly 
conduct,  the  defendants  severally  did  acts  which,  had  they  been  done 
by  the  persons  who  were  charged  with  disorderly  conduct,  might  in 
some  event  render  said  persons  falsely  personated  liable  to  a  charge 
or  penalty. 

In  this  case  each  relator  appeared  in  the  pending  criminal  proceeding 
for  a  person  charged  with  crime.  Such  voluntary  appearance  and  sub- 
mission to  the  jurisdiction  of  the  court  might  eventually  lead  to  a  con- 
viction, and  therefore,  in  such  event,  the  act  of  the  false  personator  in 
thus  appearing  in  the  proceeding,  had  the  appearance  been  by  the  party 
falsely  personated,  would  have  led  to  the  imposition  of  a  penalty.  The 
statute  does  not  provide  that  the  act  on  the  part  of  the  person  falsely 
personating  another  would  necessarily  subject  the  parly  personated,  if 
doing  the  aaime  act,  to  a  charge,  forfeiture,  or  penalty.  It  merely  pro- 
vides that  such  act,  if  it  were  done  by  the  person  falsely  personated, 
"might,  in  any  event,"  lead  to  the  imposition  of  a  penalty. 

In*  this  case  a  charge  of  disorderly  conduct  was  pending  before  the 
magistrate  against  four  defendants.  This  charge  coming  on  for  trial, 
the  four  relators  appeared  in  court  and  falsely  personated  the  four 
defendants'  in  the  disorderly  conduct  proceeding.  Not  only  did  they 
personate  the  defendants  in  that  proceeding,  but  the  complaint  states 
as  follows: 
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"The  aefendants  now  here  appeared  for  the  trae  defendants  in  thia  eoort 
on  said  charge,  and  answered  to  the  names  of  the  true  defendants  in  the  said 
charge  of  disorderly  conduct,  which  is  a  criminal  action  or  proceeding  law- 
fully being  tried  In  this  court  by  said  magistrate.    •    •    •     " 

Thus  the  relators  were  charged,  not  only  with  false  personations 
of  the  true  defendants  in  the  disorderly  conduct  proceedings,  but  they 
were  charged  with  appearing  in  the  courtroom  and  answering  to  said 
charge  as  the  true  parties  defendant  in  said  proceedings.  It  is  plain 
that,  if  the  acts  done  by  these  relators  on  the  trial  of  the  disorderly 
conduct  proceedings  had  been  done  by  the  real  defendants  therein, 
said  defendants  might,  in  the  event  of  a  conviction,  have  become  liable 
to  the  payment  of  a  penalty.  It  seems  to  me  that  the  acts  of  these 
relators  were  clearly  within  the  purview  of  the  statute. 

While  the  courts  of  our  state  do  not  seem  to  have  passed  upon  the 
precise  question  involved  herein,  our  attention  is  directed  to  decisions 
in  two  sister  states  where  practically  the  same  question  as  is  presented 
here  was  decided.  Edgar  v.  Sute,  96  Tenn.  690,  36  S.  W.  379;  Peo- 
ple V.  Snyder,  279  111.  435,  117  N.  E.  119. 

In  Edgar  v.  State,  supra,  the  plaintiff  in  error  was  charged  with 
personating  a  defendant  in  a  divorce  proceeding  instituted  against  said 
defendant,  in  that  the  plaintiff  in  error  accepted  and  received  from 
an  officer  charged  with  the  execution  of  process,  service  thereof,  to- 
gether with  a  copy  of  the  bill  in  said  cause,  with  intent  then  and  there 
to  prejudice  the  interest  of  the  true  defendant.  The  plaintiff  in  error 
contended  that  the  indictment  was  defective,  in  that  it  failed  to  state 
how  the  false  personation  would  or  could  affect  the  true  defendant. 
The  court,  however,  held  that  the  acts  of  the  plaintiff  in  error  ren- 
dered him  liable  under  the  statute  of  the  state  of  Tennessee  forbidding 
the  personating  of  another  in  judicial  proceedings.  The  court  held 
that,  while  it  might  be  conceded  that  the  decree  of  divorce  obtained 
upon  the  service  of  process  upon  the  plaintiff  in  error,  falsely  person- 
ating the  true  defendant,  would  be  void,  yet  that  it  did  not  follow 
that  the  decree  would  not  affect  the  true  defendant.  The  court  held 
that  it  would  place  upon  the  true  defendant  the  burden  of  showing 
that  the  decree  was  fraudulent ;  that  prima  facie,  upon  its  face,  the  de- 
cree was  regular;  and  that  the  burden  rested  upon  the  defendant  to 
show  its  irregularity.  He  could  only  escape  from  its  effect  by  showing 
that  it  resulted  from  gross  fraud  perpetrated  upon  him,  as  weU  as 
upon  the  court  pronouncing  the  decree.  Therefore  the  court  held 
that  the  decree  of  divorce  was  prejudicial  to  tlfie.  defendant,  and  the 
judgment  convicting  the  plaintiff  in  error  of  a  violation  of  the  statute 
was  affirmed. 

In  People  v.  Snyder,  supra,  the  defendant  was  charged  with  a  viola- 
tion of  a  statute  of  the  state  of  Illinois  which  provided  that  every  per- 
son who  should  falsely  represent  or  personate  another,  and  in  such 
assumed  character  do  any  act,  in  the  course  of  any  suit,  proceeding,  or 
prosecution,  whereby  any  person  or  body  politic  might  be  injured  in 
any  event,  or  his  rights  or  interest  might  in  any  manner  be  affected, 
should  be  imprisoned  in  the  penitentiary  not  less  than  one  nor  more 
than  ten  years.    The  defendant,  Snyder,  was  convicted  of  procuring 
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one  Richardson  to  falsely  represent  himself  to  be  flie  defendant  in  a 
case  wherein  one  Davis  wag  charged  with  burglarly  and  grand  lar- 
ceny, and,  in  such  assumed  character,  to  appear  in  court  and  enter  a 
plea  of  guilty  in  the  suit  then  pending  against  Davis,  and  that  Richard- 
son did  so  appear  and  falsely  represent  himself  to  be  Davis.  The 
defendant  assailed  the  sufKciency  of  the  indictment,  but  the  court  held 
the  same  to  be  good.    The  court  said : 

''It  seems  to  us,  from  a  reading  of  said  third  count,  that  no  one  oould  be 
misled  as  to  the  crime  with  which  plaintiff  in  error  was  charged.  It  sets 
oat  clearly  that  plaintiff  in  eiror  and  one  Parks  induced  Richardson  to  im- 
personate one  Davis  and  plead  guilty  to  the  crime  of  burglery  and  grand  Inr 
oeny,  for  which  Davis  was  under  indictment." 

The  fact  that  the  falsp  impersonator  went  a  step  further  than  did 
the  relators  in  the  case  at  bar,  and  entered  a  plea  of  guilty,  does  not 
distinguish  the  Illinois  case  from  the  case  at  bar.  In  either  case,  there 
was  the  commission  of  an  act  which,  if  done  by  the  real  defendant, 
might  have  subjected  the  latter  to  punishment. 

I  think  the  learned  justice  at  Special  Term  improperly  sustained  the 
writs  and  discharged  the  defendants,  and  that  in  each  case  the  order 
appealed  from  should  be  reversed,  the  writ  of  habeas  corpus  dismissed, 
and  the  prisoner  remanded  to  custody.    All  concur. 

Settle  orders  on  notice. 


DUNLOP  V.  HAERTER. 

(Supreme  C5ourt,  Special  Term,  Rockland  County.    July  21,  1914.) 

1.  Specific  febfobmancb  ^s932(3)-rCoNTBA0T  lacking  mutualitt  not  bn- 

FOBCBD. 

Land  contract,  under  which  vendor  could  not  have  at  any  time  com- 
pelled purchaser  to  take  title  or  have  sued  purchaser  for  damages,  wUl 
not  be  specifically  enforced  in  purchaser's  action  therefor,  there  being  a 
lack  of  mutuality  and  the  contract  In  effect  being  unilateral. 

2.  SpKCIHO  FEBrORKANOE  ^S>6,  32(1) — CONTaAOT  MUST  BE  ICUTUAL. 

A  contract  must  be  mutual  in  its  obligation  and  in  its  remedy  to  be  spe- 
cWcally  enforced. 

Action  by  John  D.  Dunlop  against  Agnes  Haerter.    Judgment  for 
defendant. 
Judgment  affirmed  172  App.  Div,  892,  156  N,  Y.  Supp.  1121. 

George  M.  Brooks,  of  New  York  City  (M.  B.  Patterson,  of  Nyack, 
of  counsel),  for  plaintiff. 

Engelhard  &  PoUak,  of  New  York  City,  for  defendant. 

TOMPKINS,  J.  [1]  I  think  the  rule  laid  down  in  the  case  of 
Wadick  v.  Mace>  191  N.  Y.  1,  83  N.  E.  571,  must  control  the  decision 
of  this  case.  If  the  defendant  tendered  a  deed  to  the  plaintiff  on  Feb- 
ruary 1st,  plaintiff  could  have  refused  to  take  title,  and  the  defendant 
would  have  been  without  redress.  A  tender  by  the  defendant  after 
February  1st  would  not  have  made  the  plaintiff  liable  in  an  action  for 
specific  performance,  because  the  tender  would  not  have  been  timely. 
Hence  there  never  was  a  time  when  defendant  could  have  compelled 

^s^For  other  cases  see  same  topic  ft  KET-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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plaintiflF  to  take  title  or  sued  him  for  damages,  and  therefore  there 
was  a  lack  of  mutuality,  and  the  contract  in  effect  was  unilateral.  The 
Court  of  Appeals  in  the  Wadick  Case  said: 

"In  the  various  text-books  and  innumerable  cases  which  deal  with  the  sub- 
ject of  specific  performance,  no  rule  is  more  clearly  or  positively  stated  than 
the  rule  that  a  contract  must  be  mutual  in  its  remedy  in  order  to  warrant  a 
decree  for  the  specific  performance  thereof.  *It  must  be  in  general/  says 
Professor  Pomeroy,  ^mutual  in  Its  obligation  and  in  its  remedy.'  •  •  • 
This  statement  has  been  quoted  with  approval  again  and  again  by  the  courts 
in  this  and  many  other  states.  The  same  learned  author,  in  another  work, 
dedares  that,  if  a  contract  cannot  be  specifically  enforced  against  one  of  the 
parties,  then  and  for  that  reason  he  is  not  entitled  to  the  remedy  of  a  specific 
performance  against  his  adversary." 

[2]  This  case  seems  to  come  squarely  within  this  old  established 
rule  of  law,  for  there  never  was  a  time  when,  under  this  contract,  the 
defendant  could  have  compelled  the  plaintiff  to  take  title  under  the 
contract  or  maintained  an  action  for  damages  for  breach  of  contract. 

The  cases  cited  by  the  plaintiff,  in  which,  it  has  been  held  that  a 
mere  option  to  purchase  may  be  enforced  by  a  court  of  equity,  are  not 
applicable  here,  because  in  all  of  those  cases  there  was  mutuality  of 
obligation  and  remedy  when  the  breaches  occurred;  the  open  offers 
having  been  theretofore  unconditionally  accepted.  I  am  satisfied, 
therefore,  that  the  defendant  is  entitled  to  judgment  dismissing  the 
complaint,  but  for  this  reason  alone,  and  not  because  of  any  fraud, 
duress,  or  misrepresentation  on  the  part  of  the  plaintiff. 

While  the  price  fixed  by  the  contract  may  be  considerably  less  than 
the  market  value  of  the  property,  nevertheless  I  .find  from  the  proofs 
that  the  defendant,  who  is  an  intelligent  woman,  with  considerable 
business  experience,  freely,  voluntarily,  and  with  full  knowledge  of 
its  terms,  executed  the  contract,  without  any  false  representation  or 
pretense  or  coercion  on  the  part  of  the  plaintiff.  His  conduct  in  the 
transaction  was  entirely  frank  and  honorable,  and  is  not  subject  to 
any  criticism. 

For  the  reason  that  the  contract  was  lacking  in  mutuality  of  obli- 
.gation  and  remedy,  I  give  judgment  to  the  defendant,  with  the  costs 
of  this  action. 
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lANDB  ▼.  L.  &  S.  CONST.  CO.,  Inc. 

(Supreme  Court,  Appellate  Division,  First  Department    April  9,  1920.) 

1.  Keoligenoe  ^s>82(1) — ^Landownbb  uablb  tor  oabeless  injtjbt  to  li- 

censee. 

Landowner  has  no  right  Intentionally  to  Injure  licensee,  being  liable  for 
heedless  or  careless  injury  to  him  in  performance  of  its  own  business, 
though.it  does  not  owe  him  duty  of  active  vigilance. 

2.  Neougenoe  9s»136(15) — Case  as  to  ijcensee  held  a  jubt  question. 

In  action  against  owner  of  apartment  house  for  injuries  to  boy  on 
premises  as  licensee,  when  Janltress  closed  a  gate  oa  his  fingers,  question 
whether  janltress  failed  to  exercise  reasonable  care  held  for  Jury. 

Appeal  from  Bronx  County  Court 

Action  by  Louis  Lande,  by  Abram  Lande,  his  guardian  ad  litem, 
against  the  L.  &  S.  Construction  Company,  Incorporated.  From  a 
judgment  for  plaintiff  for  six  cents  damages,  and  from  an  order 
denying  a  motion  to  set  aside  the  verdict  and  for  a  new  trial,  plain- 
tiff appeals.    Judgment  reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH, 
PAGE,  and  MERREILL,  JJ. 

Nathan  Lieberman,  of  New  York  City  (Keron  F.  Dwyer,  of  New 
York  City,  of  counsel),  for  appellant. 

Charles  R.  Coulter,  of  New  York  City  Qames  A.  Gray,  of  New 
York  City,  of  counsel),  for  respondent. 

SMITH,  J.  The  plaintiff's  injury  was  a  serious  one.  Three  fin- 
gers of  his  right  hand  were  caught  between  a  gate  and  a  post,  and  so 
injured  that  he  will  not  have  the  full  use  of  those  fingers  for  the  rest 
of  his  life.  If  the  plaintiff  were  entitled  to  any  verdict,  the  damages 
are  iiisufRcient,  and  a  new  trial  must  be  granted. 

[1]  The  defendant,  however,  seeks  to  sustain  this  judgment  and 
this  order  upon  the  ground  that  the  plaintiff  was  not  entitled  to  any 
verdict.  The  determination  of  this  question  calls  for  an  examination 
of  the  evidence  presented  by  the  case.  The  defendant  was  the  owner 
of  an  apartment  house.  The  entrance  to  the  back  of  that  apartment 
house  was  through  a  gate  in  an  iron  fence  which  opened  upon  the  back 
area.  Upon  the  day  in  question  a  policeman  was  chasing  a  man,  who 
ran  into  this  back  area,  climl)ed  upon  the  fire  escape,  and  sought  to 
ascend  to  the  upper  part  or  top  of  the  building.  The  policeman  was 
following  him.  A  crowd  gathered  upon  the  sidewalk  opposite  this 
back  area,  and  the  plaintiff  was  standing  upon  the  sidewsdk  with  his 
hand  upon  the  post  of  the  gate,  looking  at  this  man  and  the  pursuing 
policeman.  A  number  of  the  spectators  had  crowded  into  the. area. 
The  janitress  of  the  defendant  came  out  and  drove  them  from  the  area 
and  slammed  the  gate.  When  the  gate  was  closed,  the  plaintiff's  fin- 
gers were  caught,  and  the  injury  was  sustained  for  which  this  action 
has  been  brought.  This  gateway  was  apparently  entirely  upon  the 
premises  of  the  defendant,  and  the  defendant's  contention  is  that  the 
plaintiff  was  there  merely  as  a  licensee,  and  that  no  care  was  owing 

4s»For  oUier  caiM  see  same  topic  ft  KEY-NUMBER  In  all  Kej-Numbered  Digests  ft  Indexes 
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to  him,  save  the  care  not  willfully  to  injure  him.  The  plaintiff  insists 
that  the  defendant  bwed  him  the  duty  to  exercise  reasonable  care  not 
to  :njure  him,  and  that  there  was  sufficient  evidence  of  a  lack  of  rea- 
sonable care  to  present  a  question  of  fact,  and,  with  the  findings  of 
the  jury  in  his  favor,  the  damages  found  were  wholly  inadequate.  In 
Walsh  v.  F.  R.  R.  Co.,  145  N.  Y.  301,  39  N.  E.  1068,  27  L.  R.  A. 
724,  45  Am.  St.  Rep.  615,  the  law  is  stated  as  to  the  duty  owing  to  a 
licensee : 

.  "Tbe  defendant  had  no  right  Intentionally  to  injure  him,  and  it  would  be 
liable  if  it  heedlessly  or  carelessly  injured  him  while  performing  its  own  busi- 
ness. It  owed  him  a  duty  to  abstain  from  injuring  him,  either  intentionally 
or  by  failing  to  exercise  reasonable  care;  but  it  did  not  owe  him  the  duty 
of  active  vigilance  to  see  that  be  was  not  injured  while  upon  its  land  merely 
by  permission  for  his  oym  convenience." 

•  [2]  We  think  there  was  sufficient  evidence  to  carry  the  case  to  the 
j^ry  upon  the  failure  of  the  defendant's  servant  to  exercise  rea- 
sonable care.  Whether  this  janitress,  in  the  exercise  of  reasonable 
care,  should  have  looked  to  ascertain  whether  any  boy's  fingers  were 
upon  this  post  when  the  gate  was  shut,  is  in  our  judgment  a  question 
for  the  jury  to  decide.  • 

The  judgment  and  order  should  therefore  be  reversed,  and  a  new 
trial  granted,  with  costs  to  plaintiff  to  abide  the  event.    All  concur. 


In  re  NORWOOD'S  ESTATE. 
(Surrogate's  Court,  New  York  County.    April  14,  1920.) 

1.  WHiLs  <$=»270 — Sebvics  of  citation  in  pbobatb  fboceedinos  held  dx- 

KECTIVS. 

Where  proponent  had  had  considerable  correspondence  with  a  s<m  of 
the  testatrix,  and  had  addressed  letters  to  and  received  letters  from  San 
Francisco,  and  where  shortly  after  citation  was  returnable  it  had  filed 
affidavit  under  the  Soldiers*  and  Sailors'  CivU  Relief  Act  (U.  S.  Comp.  SL 
1918,  U.  S.  Comp.  St.  Ann.  Supp.  1919,  $§  8078%a-3078i4ss)  stating  that 
the  son  was  in  San  Francisco,  but  in  petition  for  order  of  publication  gave 
son's  address  as  Los  Angeles,  the  senioe  of  citation  by 'publication,  and 
by  mailing  of  citation  to  son  at  Los  Angeles,  which  he  did  not  in  fact  re- 
ceive, will  be  set  aside  under  Code  Civ.  Proc.  S  2490,  subd.  6 ;  the  failure 
to  serve  the  citation  by  mail  at  the  location  known  to  proponent  being 
substantial,  and  not  a  mere  irregularity. 

2.  Pkocess  ®=506(1)— Constructive  bebvice  on  obdeb  based  on  ERRONEOusiiT 

stated  facts  void. 

Where  the  essential  facts  upon  which  an  order  for  other  than  personal 
service  Is  based  are  erroneously  stated,  service  made  thereunder  is  nuU 
and  void. 

3.  WiLUi  4@=»270 — Validity  of  obdeb  of  publication  judged  on  statements 

IN  affidavit  OB  PETITION. 

The  validity  of  an  order  of  publication  of  citation  must  be  Judged  solely 
upon  the  statements  in  the  affidavit  or  i)etltlon  upon  which  It  was  granted. 

In  the  matter  of  the  estate  of  Ethel  J.  Norwood.    On  motion  to  set 
aside  service  of  citation  as  irregular  and  void.    Motion  granted. 
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De  Forest  Brothers,  of  New  York  City,  for  N.  Y.  Trust  Company. 
Wales  F,  Severance,  of  New  York  City,  for  Carlisle  Norwood,  Jr. 

FOLEY,  S.  This  is  a  motion,  brought  on  hy  order  to  show  cause 
by  Carlisle  Norwood,  Jr.,  a  son  of  the  testatrix,  why  service  of  the 
citation  upon  him  should  not  be  set  aside  as  irregular  and  void.  The 
citation  was  served  by  publication  and  mailing.  The  petition  for  the 
order  of  publication  recited  that  Carlisle  Norwood,  Jr.,  resides  at 
Los  Angeles,  Cal.  Pursuant  to  the  order  of  publication  the  citation 
was  mailed  to  him  at  Los  Angeles.  He  swears  in  his  affidavit  that  he 
never  received  the  citation  and  was  not  otherwise  informed  as  to  the 
admission  of  the  will  until  quite  recently.  From  February  6  to  March 
2,  1918,  several  letters  were  exchanged  between  Carlisle  Norwood, 
Jr.,  and  his  attorney  and  the  New  York  Trust  Company,  the  proponent 
of  the  will^  and  its  attorneys.  All  these  letters  were  written  either  to 
or  from  San  Francisco.  The  trust  company  and  its  attorneys  had  in 
their  letter  files  means  of  ascertaining  that  his  correct  address  was 
San  Francisco,  not  Los  Angeles,  and  the  statement  in  the  petition  for 
the  order  of  publication  that  Carlisle  Norwood,  Jr.,  resided  in  Los 
Angeles  was  tmtrue. 

[1]  An  affidavit  under  the  Soldiers'  and  Sailors'  Civil  Relief  Act 
(U.  S.  Comp.  St.  1918,  U.  S.  Comp.  St.  Ann.  Supp.  1919,  §§  3078%^*- 
3078i/4ss)  was  filed  by  the  trust  company  on  July  26,  1918,  which  set 
forth  the  petitioner's  whereabouts  as  at  San  Francisco.  The  citation 
was  returnable  on  July  22,  1918.  The  failure  to  serve  the  citation  by 
mail  at  the  location  known  to  the  trust  company  is  substantial,  and  not 
a  mere  irregularity.  HoUender  v.  Wallace,  167  App.  Div.  217,  152  N. 
Y.  Supp.  647, 

[2]  Under  the  provisions  of  section  2490,  subd.  6,  C.  C.  P.,  this 
court  has  power  to  open,  vacate,  or  set  aside  a  decree  of  this  court  for 
fraud  or  newly  discovered  evidence,  clerical  error  or  other  sufficient 
cause.  Matter  of  Harlow,  73  Hun,  433,  26  N.  Y.  Supp.  469;  Matter 
of  Henderson,  157  N.  Y.  423,  52  N.  E,  183;  Sipperly  v.  Baucus,  24 
N.  Y.  46;  Matter  of  Regan,  167  N.  Y.  338,  60  N.  E.  658;  Matter  of 
Hermann,  178  App.  Div.  182,  165  N.  Y.  Supp.  298.  There  appears  to 
exist  in  this  matter  sufficient  cause  for  vacating  the  decree  admitting 
the  will  to  probate.  Where  the  essential  facts  upon  which  an  order 
for  other  than  personal  service  is  based  are  erroneously  stated,  service 
made  thereunder  is  null  and  void.  Clarkson  v.  Butler,  173  App.  Div. 
143.  159  N.  Y.  Supp.  343. 

[3]  The  validity  of  an  order  of  publication  of  citation  must  be  judg^ 
ed  solely  upon  the  statements  in  the  affidavit  or  petition  upon  which 
it  was  granted.  Matter  of  Gahn,  110  Misc.  Rep.  96,  180  N.  Y.  Supp. 
262;  Finck  v.  Wallach,  47  Misc.  Rep.  247,  95  N.  Y.  Supp.  872.  If 
the  relief  sought  was  denied,  opportunity  would  be  opened  'for  fraud, 
and  the  disregard  of  a  party's  rights. 

The  motion  is  the/efore  granted.    Submit  order  on  notice. 
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In  re  KINQSLBT'S  BSTATB. 
(Surrogate's  Court,  New  Tork  County.    April  15,  1920.) 

,!•  BXEOTJTOBS  AND  ADMINISTAATOBS  «=»85(1) — ^PlSCOYEBY  FBOGSEDINQ  CANNOT 
BE  USED  TO  GOLLECT  DEBT. 

Discovery  proceeding  In  Surrogate's  Court  cannot  be  used  to  collect 
debt  of  respondent  to  a  decedent  arising  from  respondent's  agreement  to 
pay  over  to  decedent's  assignee  or  her  estate  tbe  proceeds  of  a  life  policy 
secured  by  respondent  on  decedent's  life  to  secure  loans,  but  such  claim 
'  should  be  prosecuted  as  a  cause  of  action  on  contract,  or  for  an  account^ 
ing  for  money  had  and  received,  or  other  appropriate  relief. 

2.  BXECUTOBS  AND   ADMIN ISTRATOBS   ^=»85(1) — DiSCOVEBY'  PBOCEEDINQ   TO    SE- 

CURE INFOBMATION   OF  PBOPEBTT  NOT   DELIVEBABI/E  DI8MZBSBD. 

Where  It  is  admitted  that  object  of  discovery  proceeding  In  Surro- 
gate's Court  is  to  secure  information  about  property  incapable  of  de- 
livery, an  examination  is  unnecessary,  and  the  proceeding  should  end. 

3.  Executors  and  administrators  ^s»85(1)~-Discovebt  PBOCEsbiNO  cannot 

BE  USED  to  secure  EVIDENCE  FOB  USE  ELSEWHERE. 

A  discovery  proceeding  in  the  Surrogate's  Court  cannot  be  used  to  as- 
certain and  discover  evidence  to  be  used  in  another  action  or  proceeding. 

4.  Courts  ^=»200% — Subrooate's  Court  without  EQurrABuc  jurisdiction. 

The  Surrogate's  Court  cannot  exercise  equitable  Jurisdiction  in  a  dis- 
covery proceeding. 

5.  Courts  ^=»23 — Jurisdiction  cannot  be  conferred  on  surrogate  by  con- 

sent. 

Where  Jurisaictlon 'does  not  exist,  it  cannot  be  conferred  on  the  sur- 
rogate by  consent 

In  the  matter  of  the  estate  of  Margaret  L.  Kingsley.  Discovery 
proceeding  to  compel  respondent  to  pay  over  to  the  executors  certain 
sums  of  money.     Proceeding  dismissed. 

John  B.  Doyle,  of  New  York  City,  for  petitioners. 
Henry  W.  Unger;  of  New  York  City,  pro  se. 

FOLEY,  S.  This  discovery  proceeding,  to  compel  the  respond- 
ent to  pay  over  to  the  executors  of  this  estate  "the  sums  of  money 
held  by  him  in  excess  of  the  total  indebtedness  to  him  hy  the  decedent 
at  the  time  of  her  death,"  must  be  dismissed. 

Respondent,  an  attorney,  took  out  an  insurance  policy  on  the  life 
of  the  decedent  for  $3,000  to  secure  certain  loans  made  by  him  to 
her.  The  indebtedness  \yas  satisfied  in  her  lifetime.  The  respondent 
continued  to  pay  the  premiums  on  the  life  insurance  after  the  in- 
debtedness had  been  discharged.  She  died  in  1916,  and  thereafter  the 
respondent  was  paid  the  amount  of  the  policy.  The  executors  con- 
tend that  the  dealings  between  Mrs.  Kingsley  and  the  respondent  and 
his  written  admissions  establish  an  agreement  under  which  her  as- 
signees or  her  estate  were  to  receive  the  proceeds  of  the  policy. 

[1]  TKe  claim  of  the  executors  should  be  prosecuted  as  a  cause  of 
action  against  respondent  either  on  contract,  or  for  an  accounting,  or 
for  money  had  and  received,  or  for  other  appropriate  relief.  A  dis- 
covery proceeding  in  the  Surrogate's  Court  cannot  be  used  for  the 
purpose  of  the  collection  of  a  debt.    The  limitation  of  this  court's  ju- 
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risdiction  in  this  proceeding  is  clearly  defined  by  Judge  Cardozo  in 
Matter  of  Heinze,  224 'N.  Y.  1,  120  N.  E.  63: 

"Its  primary  purpose  Is  still  inquisitorial.  Its  aim  is  a  discovery  wlil<A 
will  bring  the  decedent's  assets  within  the  executor's  dominion." 

It  is  designed — 

•'for  the  purpose  of  discovering  specific  property  or  specific  money  in  coin  or 
bank  bills  belonging  to  the  deceased  and  withheld,  on  which  discovery  they 
may  be  ordered  delivered  summarily,  but  the  provisions  do  not  contemplate 
the  collection  of  a  debt  by  summary  process."  Sec.  2675,  G.  C.  P. ;  Matter  of 
White,  119  Aw>.  Div.  140,  103  N.  Y.  Supp.  868;  Matter  of  Stewart,  77  Hun, 
664,  28  N.  Y.  Supp.  1048;  Matter  of  Cunard,  7  N.  Y.  Supp.  553  ;i  In  re  Knit- 
tel's  Estate,  7  N.  Y.  St  Rep.  752;  Matter  of  Carey,  U  App.  Div.  289.  42  N.  Y. 
^  Supp.  346. 

[2,3]  Where  it  is  admitted  that  the  object  of  the  proceeding  is  to 
secure  information  about  property  which  is  incapable  of  delivery,  an 
examination  is  unnecessary  and  the  proceeding  should  end.  It  can- 
not be  used  for  the  purpose  of  ascertaining  and  discovering  evidence 
to  be  used  in  another  action  or  proceeding.  Estate  of  Denham,  182  N. 
Y.  Supp.  90,  affirmed  without  opinion  180  App.  Div.  935,  167  N.  Y. 
Supp.  1095. 

The  wisdom  of  the  rule  in  Matter  of  White,  supra,  is  borne  out  by 
the  difficulty  of  disposing  of  the  issues  here.  If  this  court  attempted 
to  hear  and  determine  this  controversy,  it  would  be  compelled  to  act 
on  equitable  principles  on  the  theory  that  the  respondent  was  a  trus- 
tee. Reed  v.  Provident  Sav.  Life  Assur.  Soc'y,  190  N.  Y.  Ill  at 
page  119,  82  N.  E.  734.  It  would  be  necessary,  also,  to  adjudge  the 
rights  of  third  parties  who  are  claimants  under  assignments  or  orders 
against  the  fund.  Matter  of  Higgins,  91  Misc.  Rep.  387,  154  N.  Y. 
Supp.  670. 

[4]  The  Appellate  Division  in  this  department  has  held  that  the 
Surrogate's  Court  cannot  exercise  equitable  jurisdiction  in  discovery 
proceedings.  Matter  of  Mondshain,  186  App.  Div.  528,  174  N.  Y. 
Supp.  599. 

[5]  Where  jurisdiction  does  not  exist,  it  cannot  be  conferred  on 
this  court  by  consent,  and  the  offer  of  the  respondent  to  submit  the 
claim  for  determination  here  cannot  be  accepted.  Matter  of  Mond- 
shain,  supra,  186  App.  Div.  at  page  529,  174  N.  Y.  Supp.  599.  Pro- 
ceeding dismissed.    Settle  order  on  notice. 

1  Reported  in  full  In  the  New  Yorlt  Supplement ;  reported  as  a  memorandum  ^ 
decision  without  opinion  in  54  Hun,  687. 
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In  re  IJ^WRENOB'S  ESTATH. 
(Surrogate's  Court,  New  York  County.     April  9,  1920.) 

1.  WiLM  ^=9498 — ^"Issue"  includes  all  descendants.  • 

Iii  the  absence  of  a  manifest  Intention  to  the  contrary,  the  word  •*!»- 
sue"  Includes  all  descendants,  and  requires  that  distribution  be  made  per 
capita. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Issue.] 

2.  Wills  ^=:»408 — Bequest  to  "issue"  held  to  have  befebence  to  childben, 

AND  not  descendants. 

Where  testator  created  separate  trust  funds,  with  Income  to  each 
daughter  for  life,  and  remainder  to  her  "issue,"  and  directed  that,  upon  . 
the  death  of  any  daughter  '^without  leaving  lawful  issue,  her  share  shall 
go  to  Increase  the  shares  of  any  other  children  and  their  legal  representa- 
tives," and  further  provided  that  advancements  should  "be  deducted  from 
the  share  to  which  any  such  daughter  or  her  representative  may  be  en- 
titled," and  that  "such  issue"  should  take  the  share  which  would  have 
gone  to  the  "parent  if  living,"  the  word  "issue"  had  refference  to  a  daugh- 
ter's children,  and  did  not  include  grandchildren,  in  view  of  Decedent 
Estate  Law,  f  |  82,  83,  98. 

In  the  matter  of  the  estate  of  Alexander  M.  Lawrence.  On  trus- 
tee's accounting.    Decree  rendered. 

Miller,  King,  Lane  &  Trafford,  of  New  York  City,  for  petitioner. 
Edward  J.  Martm,  of  New  Vork  City,  special  guardian. 

FOLEY,  S.  Upon  this  accounting  the  trustee  raises  the  question 
as  to  the  construction  of  the  word  "issue"  in  subdivision  4  of  par- 
agraph eighth  of  the  will.    It  reads  as  follows  : 

"4.  One  of  said  six  equal  shares  I  give,  devise  and  bequeath  to  my  said  ex- 
ecutrix and  executors  and  the  survivor  or  survivors  of  them  in  trust  to  col- 
lect and  receive  and  pay  over  and  apply  the  income  of  said  share  to  the  use  of 
my  daughter  Cornelia  L.,  wife  of  Matthias  L.  B.  Martin,  for  and  during  the 
term  of  her  natural  life,  and  on  the  death  of  my  said  daughter  Cornelia  Is. 
Martin  to  pay  over  and  assign  the  said  one-sixth  share  to  the  issue  of  her,  my 
said  daughter  Cornelia  L.  Martin,  share  and  share  alike,  but  if  my  said  daugh- 
ter Cornelia  L.  Martin  shall  die  without  leaving  lawful  issue,  then  her  share 
shall  go  to  increase  the  shares  of  my  other  chilUi'en  and  their  legal  represent- 
atives." 

The  decedent  thereby  created  a  trust,  with  income  for  life  to  his 
'  daughter  Cornelia  L.  Martin.  He  directed  upon  her  death  that  the 
principal  be  paid  to  her  issue.  Mrs.  Martin,  the  life  beneficiary,  died 
in  1918,  leaving  one  child,  Cora  L.  Magnus,  and  no  descendants  of 
any  deceased  child.  Mrs.  Magnus  has  three  children.  One  of  these 
children,  Harry  C.  Magnus,  has  one  child,  an  infant,  who  is  repre- 
sented by  the  special  guardian. 

[1]  The  trustee  contends  that  the  word  "issue"  meant  children, 
and  that  the  entire  remainder  goes  to  Mrs.  Magnus.  The  special 
guardian  urges  that  the  word  "issue"  signified  descendants,  and  that 
the  remainder  should  be  paid  per  capita  in  shares  of  one-fifth  to 
Mrs.  Magnus  and  to  each  of  her  four  lineal  descendants.     It  is  the 
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rule  in  this  state  that  the  word  "issue"  includes  all  descendants,  and 
the  distribution  is  to  be  made  per  capita.  Soper  v.  Brown,  136  N. 
Y.  244,  250,  32  N.  E.  768,  32  Am.  St.  Rep.  731,  and  Schmidt  v. 
Jewett,  195  N.  Y.  486,  88  N.  E.  1110,  133  Am.  St.  Rep.  815.  Many 
e^cceptions  have  been  made  to  this  rule,  and  a  stirpital  significance 
given  to  the  word  where  there  has  been  something  in  the  context  of 
the  will  that  showed  a  different  meaning  was  intended  by  the  testa- 
tor. Recent  examples  of  the  recognition  of  this  exception  to  the  gen- 
eral rule  are  Matter  of  Farmers'  Loan  &  Trust  Co.,  213  N.  Y.  168, 
107  N.  E.  340,  2  A.  L.  R.  910;  Matter  of  Union  Trust  Co.,  170  App. 
Div.  176,  156  N.  Y.  Supp.  32.  In  the  former  case  Judge  Cardozo 
stated  the  test  of  the  exception  to* be  as  follows : 

"The  presumption  In  this  state  favors  a  per  capita  distribution,  •  •  * 
but  the  piesamption  yields  to  'a  very  faint  glimpse  of  a  different  intention.* " 

.  No  case  could  be  found  which  emphasized  the  apparent  imfaimcss 
of  the  application  of  the  rule  than  this  estate,  for,  if  applied,  a 
great-great-grandchild  of  testator  would  share  equally  with  its  living 
parent  and  living  grandparent.  Mrs.  Magnus'  share  would  be  reduced 
to  one-fifth  by  admittinjg;  her  own  children  and  grandchild  as  par- 
ticipants in  the  distribution. 

The  history  of  the  **per  capita"  rule  of  construction  is  comprehen- 
sively and  with  keen  analysis  set  forth  in  the  scholarly  opinion  of  Mr. 
Justice  Page  in  Petry  v.  Petry,  186  App.  Div.  738,  175  N.  Y.  Supp. 
30.  He  states  clearlv  the  reason  why  the  Ei^lish  courts  have  fol- 
lowed the  rule  and  the  hesitancy  with  which  judges  have  applied  it 
because  it  was  contrary  to  the  layman's  understanding  of  the  word 
"issue"  and  in  most  cases  violated  the  intention  of  the  testator.  In 
the  Petry  Case  the  Appellate  Division  of  this  department  followed 
the  general  rule,  and  held  that  "issue"  included  all  descendants  of 
equal  and  unequal  degree.  Notwithstanding  the  hope  expressed  by 
Mr.  Justice  Page  for  a  change  in  the  rule^^  die  Court  of  Appeals  af- 
firmed the  -Appellate  Division  without  opinion  in  227  N.  Y.  621,  125 
N.  E.  924.  The  rule  of  Soper  v.  Brown,  supra,  is  therefore  still  the 
law  of  this  state,  until  it  may  be  changed  and  brought  in  harmony 
with  the  more  equitable  provisions  of  Decedent  Estate  Law  (Consol. 
Laws,  c.  13)  §§  82,  83,  and  98,  by  legislative  enactment. 

[2]  The  context  of  the  will  of  Mr.  Lawrence  must  then  bo  exam- 
ined to  justify  a  departure  from  the  rule.  A  study  of  its  provisions 
leads  inevitably  to  the  conclusion  that  his  clear  intention  was  to  limit 
**issue"  to  the  child  or  children  of  his  daughter.  Separate  trust  funds 
were  created  with  income  payable  to  each  daughter  for  life  and  re- 
mainder to  her  issue.  He  further  provided  in  paragraph  8  that, 
upon  the  death  of  any  daughter  "without  leaving  lawful  issue,  her 
share  shall  go  to  increase  the  shares  of  my  other  children  and  their 
legal  representatives."  In  paragraph  10  it  is  also  significant  that  the 
testator  provided,  in  case  of  advancements  made  to  any  daughter 
or  the  husband  of  a  daughter,  such  amounts  "shall  be  deducted  from 
the  share  to  which  any  such  daughter  or  her  representative  may  be 
entitled."    Throughout  the  whole  will  the  words  "issue"  and  "repre- 
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sentative'*  seem  to  be  used  Interchangeably  and  with  similar  mean- 
ing. Clearly  by  the  word  "representative"  he  meant  heirs  and  next 
of  kin  under  the  Decedent  Estate  Law,  rather  than  an  executor  or 
administiator.  Sections  82,  83,  and  98^  D.  E.  L.;  Jones  v.  Hand,  78 
App.  Div.  56,  60,  79  N.  Y.  Supp.  556;  Griswold  v.  Sawyer,  125  N. 
Y.  411,  26  N.  E.  464;  Davidson  v.  Jones,  112  App.  Div.  254,  98  N. 
Y.  Supp.  265.  Again,  in  paragraph  4  he  provided,  "Such  issue  to 
take  the  share  which  would  have  gone  to  the  parent,  if  living."  Thus 
"issue"  is  used  here  in  the  sense  of  "children."  Matter  of  Fanners* 
I/)an  &  Trust  Co.,  supra,  213  N.  Y.  at  page  174,  107  N.  E.  340,  2 
A.  L.  R.  910. 

Moreover,  the  use  of  the  word  *Sncrease"  in  paragraph  8,  as  set 
forth  above,  emphasizes  the  construction  I  have  adopted.  If  the  share 
of  the  legal  representative  of  a  deceased  daughter  were  to  be  thus 
increased,  the  word  "issue"  must  have  been  intended  as  synonymous 
with  "legal  representatives."  In  case  of  the  death  of  one  of  Mrs. 
Martin's  sisters  without  issue,  the  share  of  the  deceased  would  go  to 
increase  the  share  of  Mrs.  Magnus  alone.  These  provisions  show 
that  the  "glimpse  of  a  different  intention"  of  the  testator  required  to 
make  out  the  exception  is  quite  clear. 

I  will  hold,  therefore,^  that  the  testator  intended  to  provide  for  the 
distribution  of  the  remainder  to  the  child  of  Mrs.  Martin,  the  life 
beneficiary.  The  corpus  of  the  trust  for  Cornelia  L.  Martin  should 
therefore  go  to  her  only  child,  Cora  L.  Magnus,  by  representation, 
to  the  exclusion  of  Mrs.  Magnus'  children  and  grandchild 

Costs  taxed  and  decree  signed. 


In  re  SCHUSTER'S  WIVU 
(Surrogate's  Court,  Westchester  County.    April  13,  192P.) 

1.  WnXS  ^s»l — ^RlOHT  TO  UAKE  A  WIIX  IB  STATUTOBT. 

Under  Decedent  Estate  Law,  §  10,  the  right  to  make  a  wiU  Is  statutory ; 
property  and  Its  dlsposltilon  not  being  a  natural  right,  but  the  creature  of 
cIyU  society,  and  subject  In  all  respects  to  the  dlsi)osltlon  and  control 
of  civil  institutions. 

2.  Wills  ^=5>168 — Stattttbs  belatiito  to  bevooation  to  be  ijbeballt  con- 

8TBUSD. 

Statutes  relating  to  revocation  of  wills  are  to  be  liberally  construed. 

3.  Wills  ^=k>191 — ^Will  is  imflibdlt  bevokbd  bt  mabbiagb  as  to  subvivino 

obandchild;   "ant;"  "issue." 

Will  executed  prior  to  testator's  marriage  held  revoked  as  to  testator's 
grandchild,  who  survived  him,  under  Decedent  Estate  Law,  |  35,  as 
amended  by  Laws  1919,  c.  293,  providing  that  will  executed  prior  to  testa- 
tor's marriage  shall  be  deemed  revoked  as  to  "any  issue  of  such  mar- 
riage" surviving  testator ;  the  word  **lssue"  meaning  descendants,  and  not 
merely  children,  in  view  of  use  of  word  "any,"  meaning  all  or  every,  and 
in  view  of  Decedent  Estate  Law,  {  26. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  am4 
Second  Series,  Any;    Issue.] 

^cs»F07  other  catM  see  sam«  topic  A  KBY-NUMBBR  in  aU  Key-Numbered  Digwts  A  lB4ez«o 
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Without  words  of  qualification,  the  term  ''issue*'  is  used  as  a  word  of 
donation,  fand  not  of  limitation,  meaning  posterity;    progeny;    breed; 
stock;  descent;  heir;  heritage;   lineage. 
-6.  Wnxs  ^=s>487(l) — **Obild"  and  "childben"  defined. 

Where  it  appears  from  an  entire  will  that  it  was  the  intention  of  the 
tetitator,  or  where  in  a  statute,  either  from  a  statute  itself,  or  the  purpose 
of  its  enactment,  or  if  the  intention  of  the  Legislature  is  manifest,  the 
word  "child"  or  "children''  will  be  given  the  comparison  meaning  of  "is- 
sue'' or  "descendants." 

(Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Child;   Children.] 

6u  Wills  ^=:»101 — ^"Bkvocation"  bt  marbiage  as  to  issue  of  such  habbiage. 

The  word  "revocation,"  as  used  in  Decedent  Estate  I-aw,  §  35,  as  amend- 
ed by  Laws  1919,  c.  293,  providing  that  will  executed  prior  to  testator's 
marriage  shall  be  deemed  revoked  as  to  any  issue  of  such  marriage,  means 
the  recall  ^of  the  right  to  malce  a  wilL 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Revocation.] 

In  the  matter  of  the  probate  of  the  will  of  William  Schuster.  Will 
admitted  to  probate,  with  directions. 

.  Gescheidt  &  Toomey,  of  Mt.  Vernon,  for  proponent 

Eugene  V.  Daly,  of  New  York  City,  for  general  guardian  of  Doro- 
thea Schuster. 

Le  Roy  N.  Mills,  of  Mt.  Vernon,  special  guardian. 

» 

SLATER,  S.  The  decedent,  prior  to  1877,  married  one  Sophia 
Riegclman,  and  had  by  her  one  son,  William,  still  living  and  sole  lega- 
tee and  devisee  in  the  paper  writing  now  offered  for  probate.  His 
wife  having  died,  he  thereafter,  on  August  24,  1877,  executed  a  last 
will  and  testament,  now  offered  for  probate.  The  decedent  thereafter, 
in  1878,  married  one  Josephine  Dexheimer,  and  by  her  had  one  son, 
Emil  Schuster,  born  in  1879.  This  son  grew  to  manhood,  and  married. 
He  died  in  1911,  leaving  a  widow,  Emilie  Schuster,  and  a  daughter, 
Dorothea,  his  only  child,  bom  in  1906.  William  Schuster,  the  decedent 
herein,  died  February  13,  1920.  Provision  had  not  been  made  for  the 
infant  by  settlement,  nor  did  the  will  make  provision,  nor  show  an  in- 
tention not  to  make  provision.  These  facts  come  within  section  35 
of  the  Decedent  Estate  Law  (Consolidated  Laws  of  1S>09,  chapter  13), 
relating  to  revocation  of  wills  by  marriage  and  birth  of  issue,  as 
amended  by  chapter  293  of  the  Laws  of  1919,  in  effect  September  1, 
1919.  The  recent  amendment  materially  changed  and  liberalized  for- 
mer section  35.  The  law  of  the  state  affecting  the  subject  is  now  in 
these  words : 

"35.  Revocation  hy  Marriage, — ^If  after  making  any  will,  sudi  testatar  mar- 
riea,  and  tlie  husband  or  wife,  or  awy  issue  of  such  marriage,  8W*vives  the 
testator,  such  will  shall  be  deemed  revoked  as  to  them,  unless  provision  shall 
have  been  made  for  them  by  some  settlement,  or  they  shall  he  provided  for 
in  the  will,  or  in  such  way  mentioned  therein  as  to  show  an  intention  not  to 
make  SHCh  proYisSon ;  and  such  surviving  husband  or  wife,  and  the  issue  t>t 
such  marriage,  shall  be  entitled  to  the  same  rights  in,  and  to  the  same  share 
or  portion  of  the  estate  of  said  testator  as  they  would  have  been,  if  such  icill 
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had  not  been  made.    No  evidence  to  rebat  such^  presxHnptlon  of  r^YOcatloii 
shall  be  received,  except  as  herein  provided." 

The  question  to  be  determined  in  the  instant  case  is :  Do  the  words 
"any  issue  of  such  marriage"  include  the  grandchild,  Dorothea  Schus-. 
ter?  Does  the  word  "issue"  mean  children,  or  does  it  signify  descend- 
ants? My  attention  has  not  been  called  to,  nor  do  I  find,  a  case  where- 
in the  word  "issue,"  as  used  in  the  law  of  the  state  with  reference  to 
revocation  of  wills  by  marriage  and  birth  of  issue,  has  been  construed. 

[1]  The  right  given  to  make  a  will  is  statutory.  Section  10,  Deced- 
ent Estate  Law.  Property  and  its  disposition  is  not  a  natural  right, 
but  the  creature  of  civil  society,  and  subject  in  all  respects  to  the  dis- 
position and  control  of  civij  institutions.  The  ownership  and  control 
of  property  is  the  offspring  of  the  social  state,  not  the  incident  of  the 
state  of  nature. 

The  early  history  of  implied  revocation  of  wills  by  birth  of  issue 
is  set  forth  by  Chancellor  Kent,  in  Brush  v.  Wilkins,  4  Johns.  Ch.  509 
(1820).  Later  it  was  written  into  the  Revised  Statutes  of  1830,  pt.  2, 
c.  6,  tit.  1,  art.  3,  §  43.  This  principle  of  the  law  was  kept  in  the  pres- 
ent Decedent  Estate  Law,  §  35,  and  continued  until  September  1,  1919, 
when  the  section  was  entirely  revamped  and  rewritten.  Formerly  th6 
law  provided  that,  if  after  the  making  of  a  will  disposing  of  the  whole 
estate,  the  testator  shall  marry  and  have  issue  of  such  marriage,  born 
either  in  his  lifetime  or  after  his  death,  and  the  wife,^or  issue  of  such 
marriage,  shall  be  living  at  the  death  of  the  testator,  such  will  shall  be 
deemed  revoked,  unless  provision  shall  have  been  made  for  such  issue. 
Matter  of  Andrest,  96  Misc.  Rep.  389,  160  N.  Y.  Supp.  505 ;  Matter 
of  Del  Genovese,  169  App.  Div.  140,  154  N.  Y.  Supp.  806.  The  foun- 
dation of  the  principle  of  this  implied  revocation  was  a  tacit  condition 
annexed  to  the  will  that  the  party  does  not  then  intend  that  it  should 
take  effect,  if  there  should  be  a  total  change  in  the  situation  of  his 
family. 

The  doctrine  of  implied  revocation  is  supported  by  broad  public 
policy  and  the  soundest  principles  of  justice  and  equity.  It  was  based 
upon  the  presumed  alteration  of  intention  arising  from  new  moral 
duties,  the  birth  of  offspring.  For  many  years  a  woman's  will  was 
revoked  by  marriage  alone,  but  section  36  of  the  Decedent  Estate  Law 
was  repealed  in  1919,  when  the  present  section  35  was  enacted.  Men 
and  women  are  now  on  a  parity  in  that  respect.  Revocation  works  no 
hardship ;  it  brings  about  a  descent  and  distribution  under  the  just  and 
politic  rules  prescribed  for  intestacy  and  aims  for  the  care  and  pro- 
tection of  descendants. 

[2]  Statutes  of  this  character  are  to  be  liberally  construed  (Hudler 
V.  Golden,  36  N.  Y.  446),  and  a  reasonable  construction  should  be 
adopted  where  there  is  no  doubt  as  to  the  intent  of  the  lawmakers 
Miller  v.  Maujer,  82  App.  Div.  419,  421,  81  N.  Y.  Supp.  575).  The 
present  section  35,  in  effect  since  September  1,  1919,  and  of  course 
irf  force  at  the  time  of  decedent's  death,  no  longer  revokes  ther  whole 
will,  but  allows  the  husband  or  wife  and  "any  issue  of  such  marriage" 
to  take  the  same  share  as  they  would  have  taken  under  the  laws  of  in- 
testacy if  such  will  had  not  been  made.    The  law  now  only  creates  a 
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partial  inte^cy;  instead  of  makkxg  void  the;  entire  will. .  The  issue 
need  no  longer  be  living  at  the  death  of  the  testator.  It  harmonizes 
with  section  26.  of  the  Decedent  Estate  Law  relating  to  a  child  bom 
after  the  making  of  a  will  and  with  the  statute  of  distribution  of  intes* 
tate's  estate.  The  Decedent  Estate  Law  in  its  various  sections  speaks 
of  "child"  (section  17  and  section  26)  {  ''child  or  other  descendant" 
(section  29) ;  "issue"  is  used  in  section  35  and  in  section  98,  subdivi- 
sion 15.  The  lawmakers,  throughout  the  statute,  have  used  these 
words  with  care  and  discrimination. 

[3]  We  are  now  called  upon  to  ascertain  the  intent  of  this  new 
legislative  enactment.  The  Legislature  made  radical  changes,  all  in 
the  direction  of  greater  liberality  toward  wife  and  issue.  The  adjec- 
tive "any"  was  one  of  the  important  added  words.  The  word  "any" 
means  "all  or  every."  The  section  is  entirely  without  limitation  of 
any  kind  or  character.  The  word  "any"  was  inserted,  either  to  broad- 
en and  extend  the  meaning  of  the  word  "issue,"  or  to  refer  to  ^issue 
of  either  husband  or  wife.  In  any  evrat,  it  was  used  in  its  enlarged 
and  plural  sense.  There  is  no  force  to  the  use  of  the  words  "such 
marriage."  There  could  be  no  lawful  issue  without  marriage.  "Such 
marriage"  means  the  subsequent  marriage  causing  the  revocation.  The 
word  "marriage"  is  not  intended  as  a  limitation.  And,  too,  if  the  word 
"issue"  is  accorded  the  broad  meaning,  as  this  opinion  holds,  the  word 
"marriage"  has.no  special  signification, 

[4]  Without  words  of  qualification,  the  term  "issue"  is  used  as  a 
word  of  donation,  and  not  of  limitation,    The  word  "issue"  means 

?>sterity;  progeny;  breed;  stock;  descent;  heir;  heritage;  lineage, 
his  word  is  not  circumscribed  in  any  manner  in  the  statute,  but  its 
meaning  is  natural  and  extensive. 

The  revisers  of  section  35  made  a  very  significant  and  far-reaching 
change  by  adding  these  words : 

"And  such  surviving  husband  or  wife,  and  the  issue  of  such  marriage,  shall 
be  entitled  to  tlie  same  rights  in,  and  to  the  same  share  or  portion  of  the 
estate  of  said  testator  as  they  would  have  been,  if  such  will  had  not  been 
made." 

This  language  suggests  a  division  per  stirpes,. and  implies  descend- 
ants. If  the  decedent  had  left  no  will,  the  grandchild  in  the  instant 
case  would  take  one-half  of  the  estate.  Can  it  well  be  said  that  new 
section  35  means  anything  different,  provided  the  will  was  made  prior 
to  marriage  and  birth  of  issue,  and  brought  within  the  power  of  the 
law's  revocation?  It  is  my  opinion  that  "any  issue  of  such  marriage," 
as  used  in  section  35  of  the  Decedent  Estate  Law,  means  the  first 
living  descendant  in  the  line  of  the  blood  of  the  testator.  The  de- 
cedent burdened  society  with  his  immediate  offspring.  The  law  of 
implied  revocation  steps  in  and  makes  provision  for  such  offspring, 
because  the  testator  failed  to  tmderstand  and  fulfill  his  new  duties. 
Such  offspring  of  his  blood  was  by  nature  equipped  to  and  did  further 
propagate  the  breed,  and  further  burdened  society.  The  decedent's 
son  died,  and  left  an  imniediate  offspring.    The  principle  underlying 

the  doctrine  of  implied  revocation  is  >ust.as  controlling,  and  is  just  as 

._    I  '     '-    .  . ,       - . .        I  *  ■    ■  ■  '  ' ' 
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equitable,  when  applied  to^  a  grandchild,  whose  father  had  died,  as 
when  applied  to  the  immediate  offspring"  of  a  decedent. 

In  Matter  of  Tone,  186  App.  Div.  361,  174  N.  Y.  Supp.  391,  the 
court  construed  the  word  "child"  as  not  including  grandchildren,  as 
the  word  is  used  in  section  17  of  the  Decedent  Estate  Law,  saying  it 
has  frequently  been  held,  however,  that  the  word  "child"  will  also  in- 
clude "grandchild,"  where  the  intention  to  use  the  broader  sense  is 
evident.  In  Beebe  v.  Estabrook,  79  N.  Y,  250,  "children,^'  under  the 
law  governing  advancements,  was  held  to  include  grandchildren. 

In  Matter  of  Paton,  111  N.  Y.  480,  18  N.  E.  625,  the  court  said, 
quoting  Chancellor  Kent : 

"'CliUdren,  as  well  as  issue,  may  stand,  In  a  eollectlre  sense,  for  grand- 
children, where  the  Justice  or  reason  of  the  case  requires  it.'  The  word  *chil^ 
dren*  is  a  flexible  expression,  and  we  think  that  meaning  should  be  pre- 
ferred, when  the  reason  of  the  thing  sustains  it,  which  permits  the  children 
of  a  deceased  child  to  Inherit" 

The  court,  in  Pfender  v.  Depew,  136  App.  Div.  636,  121  N.  Y, 
Supp.  285,  said: 

"It  is  elementary  law  that  as  a  general  rule  the  words  'child'  or  'children,' 
when  used  In  a  v/ill  or  other  docum^it,  will  be  taken  to  refer  to  the  issue  or 
descendants  of  the  first  degree,  and  to  exclude  descendants  of  a  more  remote 
degree.  The  rule,  however,  is  not  inflexible,  and  there  are  many  cases  in 
which  the  word  wiU  be  given  a  wider  signification  and  read  as  standing  in  a 
coUective  sense  for  grandchildren,  or  even  more  remote  descendants." 

[6]  Where  it  appears  from  an  entire  will  that  it  was  the  intention 
of  the  testator,  or  where  in  a  statute,  either  from  the  statute  itself,  or 
the  purpose  of  its  enactment,  or  if  the  intention  of  the  Legislature  is 
manifest,  the  words  "child"  or  "children"  will  be  given  the  comparison 
meaning  of  "issfie"  or  "descendants."  Matter  of  Pulis,  220  N.  Y.  196, 
115  N.  E.  516;  Matter  of  Montgomery,  177  App.  Div.  799,  165  N.  Y. 
Supp.  52.  But  the  rule  can  be  invoked  that  the  term  "child"  may  in- 
clude grandchild  or  issue,  however  remote,  if  it  be  established  that 
justice,  or  reason  or  the  structure  of  the  devise  or  statute,  warrants  it. 
Pimel  V.  Betjemann,  183  N.  Y.  194,  76  N.  E.  157,  2  L.  R.  A.  (N.  S.) 
580,  5  Ann.  Cas.  239;  Matter  of  King,  217  N.  Y.  358,  HI  N.  E.  1060. 

It  is  the  rule  that  the  word  "issue"  includes  all  descendants,  and, 
unless  some  limitation  can  be  pointed  to,  the  word  must  be  permitted 
to  have  its  ordinary  meaning.  Soper  v.  Brown,  136  N.  Y.  244,  32  N. 
E.  768,  32  Am.  St.  Rep.  731 ;  Schmidt  v.  Jewett,  195  N.  Y.  486,  88  N. 
E.  1110,  133  Am.  St.  Rep.  815;  Matter  of  U.  S.  Trust  Co.,  36  Misc. 
Rep.  378,  73  N.  Y.  Supp.  635.  Whenever  a  lesser  interpretation  of 
the  word  "issue"  is  given,  it  is  only  because  the  context  of  the  will 
?ihowed  such  a  meaning.  Matter  of  Farmers'  Loan  &  Trust  Co.,  213 
N.  Y.  168,  107  N.  E.  340,  2  A.  L.  R.  910;  Matter  of  Union  Trust  Co., 
170  App.  Div.  176, 156  N.  Y.  Supp.  32;  affirmed  219  N.  Y.  537, 114  N. 
E.  1048;  Brown  v.  Tanz,  176  App.  Div.  795,  163  N.  Y.  Supp.  372; 
Matter  of  Wienholz,  16  Mills,  263,  157  N.  Y.  Supp.  677  (Fowler  Sur- 
rogate); In  re  Durant's  Estate,  178  N.  Y.  Supp.  Ill;  Estate  of  Alex- 
ander M.  Lawrence,  181  N.  Y.  Supp.  498  (Foley,  Surrogate).  The 
word  "issue"  is  of  even  broader  import  than  descendant,  and  may  in- 
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-elude  the  children  of  a  living  parent.  Hillen  v.  Iselin,  144  N.  Y.  365, 
39  N.  E.  368.  In  Petry  v.  Petry,  186  App.  Div.  738,  175  N.  Y.  Supp. 
30,  affirmed  227  N.  Y.  621,  125  N.  E.  924,  Mr.  Justice  Page  writes  a 
luminous  opinion  upon  the  subject,  and  analyzes  the  origin  and  the 
reasgn  for  the  court's  construction  of  the  word  "issue." 

The  word  "issue"  primarily  means  descendants.  It  is  more  ample 
and  more  extensive  than  the  word  ^'child."  As  the  word  "issue"  is 
used  in  wills,  its  meaning  is  often  subjected  to  the  sidelight  of  other 
clauses  or  words  of  the  will.  In  the  interpretation  of  present  section 
35  of  the  Decedent  Estate  Law  we  have  nothing  to  assist  in  solving 
the  question  save  the  fundamental  reason  for  the  law,  the  justice  of 
the  statute,  and  the  recent  radical  changes  in  the  former  section. 
There  is  a  vast  difference  between  construing  the  word  "issue"  as  used 
in  a  will  and  as  used  in  statute  law.  When  we  consider  the  statute  in- 
volved in  this  case,  unless  we  can  find  the  legislative  intent  to  be  other- 
wise, we  must  give  to  the  words  "any  issue  of  such  marriage"  their 
fullest  meaning.  There  is  nothing  in  the  act  itself  to  suggest  the 
slightest  limitation  upon  the  use  of  the  word  "issue."  In  fact,  every 
change  created  by  the  new  section  indicates  that  the  lawmakers  meant 
to  be  liberal,  and  make  it  conform  to  section  26  of  the  Decedent  Estate 
Law. 

[•]  The  act  itself  is  founded  upon  the  broad  principle  of  publi<; 
policy.  It  points  toward  a  public  interest.  It  was  passed  for  the  bene- 
fit of  people  at  large,  as  a  measure  of  state  polity.  The  statute  was 
enacted  for  the  benefit  of  those  to  whom  the  testator  owed  a  duty, 
which  the  Legislature  assumed  to  require  its  discharge,  when  a  testa- 
tor failed  to  perform  that  duty.  There  is  nothing  in  the  statute  upon 
which  to  predicate  an  intention  to  giv«  to  the  word  "issue"  any  otiher 
meaning  than  its  ordinary  one,  and  unless  controlled  or  limited  it  must 
be  held  to  embrace  descendants.  The  statutes  of  descent  and  distribu- 
tion both  recognize  the  right  of  descendants  to  take.  Such  a  con- 
struction is  just,  fair,  and  equitable.  In  my  opinion  the  intention  of 
the  Legislature  is  manifest  that  the  words  "any  issue  of  such  marriage" 
means  the  first  lineal  living  descendants  of  the  blood,  and  the  statute 
warrants  such  a  conclusion.  The  very  words  "revocation  by  marriage 
and  birth  of  issue"  mean  the  recall  of  the  right  to  make  a  will.  The 
privilege  granted  is  annulled,  because  of  man's  failure  to  care  for  his 
own.  Revocation  here  means  intestacy,  and  intestacy  under  the  law 
means  the  rights  of  descendants.  In  the  instant  case  it  includes  the 
grandchild  of  the  decedent.  Such  a  conclusion  fits  in  with  the  senti- 
ment of  our  people,  and  the  spirit  of  our  institutions.  Equity  of  de- 
scent is  maintained,  and  testator's  bounty  by  statute  law  is  extended  to 
those  of  his,  blood,  his  issue,  his  stock,  "his  descendants.  The  infant 
Dorothea  Schuster  is  entitled  to  one-half  of  the  estate  of  decedent. 

Let  order  be  entered  admitting  the  will  to  probate,  and  a  decision 
entered  declaring  the  rights  of  the  infant  and  conforming  to  these 
views. 
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PEOPIJG  V.  MEYEB. 

(Court  of  General  Sessions  of  the  Peace  In  and  for  New  York  County.    Feb- 
ruary, 1920.) 

1.  Hawkebs  and  psddlebs  ^s>4(1) — Commissioner  of  licenses  has  no  powkb 

TO  limit  license  to  feddlino  of  foodstuffs. 

The  commissioner  of  licenses  of  the  city  of  Now  York  has  no  authority 
to  hmit  tlie  license  to  peddle  merchandise  to  the  sale  of  foodstuffs  only ; 
his  power  under  the  charter  and  ordinances  being  ministerial  merely. 

2.  Municipal  cobpokations  ^=»591 — Power  to  commissioneb  of  licenses  to 

limit  a  license  as  to  merchandise  sold  by  peddler  held  invalid. 

If  the  char,ter  and  ordinances  of  the  city  of  New  York  he  construed  to 

empower  the  commissioner  of  licenses  to  limit  a  license  to  sale  of  food- 

.   stuffs  only,  such  power  Is  invalid,  as  constituting  a  delegation  of  the  power 

grunted  to  the  board  of  aldermen  by  the  Greater  New  York  CTharter. 

8.  Licenses  ^=3922 — Commissioner  or  licenses  cannot  usubp  lboiblativs 

POWEB. 

In  the  performance  of  the  functions  of  his  office,  the  commissioner  of 
the  city  of  New  York  must  exercise  Judgment  and  discretion  as  to  granting 
and  revoking  of  licenses  to  peddlers  in  accordance  with  what  he  believes 
to  be  in  the  interest  of  the  public  safety  or  public  welfare;  but  he  can- 
not usurp  the  legislative  power  given  the  board  of  aldermen  alone. 

Max  Meyer  was  convicted  of  peddling  without  a  license,  and  he  ap- 
peals.   Reversed,  and  charge  dismissed. 

Samuel  Dickstein,  of  New  York  City,  for  appellant. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (George  P. 
Nicholson  and  Russell  L.  Tarbox,  both  of  New  York  City,  of  counsel), 
for  the  People. 

ROSALSKY,  J.  The  defendant  was  adjudged  guilty  in  the  City 
Magistrates'  Court  of  peddling  shoes  on  a  pushcart  without  a  license 
therefor,  in  violation  of  section  1,  article  10,  chapter  14,  of  the  Co6t 
of  Ordinances.  It  appears  from  the  record  that  the  commissioner  of 
licenses  had  issued  a  license  to  this  defendant  upon  the  back  of  which 
was  stamped  a  notice  to  the  effect  that  it  was  limited  to  the  sale  "of 
foodstuffs  only." 

The  question  presented  in  this  case  is  whether  the  commissioner  of 
licenses  was  vested  with  power  to  issue  a  license  to  the  defendant 
limiting  him  to  the  right  of  selling  "foodstuffs  only,"  in  the  absence  of 
a  provision  of  the  ordinance  prescribing  the  character  of  the  merchan- 
dise which  the  licensee  was  to  sell.  A  careful  examination  of  the 
charter  and  the  Code  of  Ordinances  fails  to  disclose  any  provision 
which  provides  for  the  restriction  of  the  commodity  to  be  sold  by  the 
peddler. 

Section  130  of  article  10  is  the  only  provision  of  the  Code  of  Or- 
dinances to  be  found  which,  in  defining  a  peddler,  mentions  the  generic 
word  "merchandise";  but  it  does  not  prescribe  the  character  of  the 
merchandise  to  be  sold  by  the  peddler.    This  section  reads  as  follows : 

"Any  person  hawking,  peddling,  vending  or  selling  merchandise  In  the  streets 
of  the  city  shall  be  deemed  to  be  a  peddler,  and  shall  be  classified  as  follows: 
•    ♦     ♦    A  peddler  using  a  pushcart    •     •    •»» 

^=s>For  other- cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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It  is  argued  by  the  learned  counsel  representing  the  city  thait  a  rea- 
sonable amount  of  discretion  must  necessarily  be  given  to  the  commis- 
sioner of  licenses  in  the  classification  of  the  merchandise  to  be  vended 
by  peddlers.  It  is  therefore  important  to  determine  whether  an  ad- 
ministrative officer  may  lawfully  exercise  such  discretionary  power. 

The  statutory  authority  of  the  board  of  aldermen  to  enact  the 
ordinance  under  consideration  is  clearly  set  forth  in  the  Greater  New 
York  Charter  (Laws  1901,  c.  466).  This  instrument  delegates  to  the 
board  of  aldermen  *'the  power  to  provide  for  the  licensing  and  other- 
wise regulating  the  business  *  *  *  of  hawkers,  peddlers  and  ven- 
dors" by  ordinances,  rules,  regulations,  and  by-laws,  and  specifies  that 
they  shall  be  general.  Section  51,  as  amended  by  Laws  1916,  c.  192; 
section  44,  as  amended  by  Laws  1905,  c.  629,  §  5.  ^ 

The  board  of  aldermen,  by  ordinance,  has  provided  that  no  person 
shall  be  Engaged  in,  or  carry  on,  the  business  of  peddlers,  hawkers,, 
and  vendors  without  a  license  therefor  (Code  of  Ordinances,  c.  14^ 
art.  10,  §  1),  and  has  defined  a  peddler  as  any  person  hawking,  ped- 
dling, vending,  or  selling  merchandise  in  the  streets  of  the  city  (Id. 
130). 

By  section  641  of  the  Greater  New  York  Charter,  as  added  by  chap- 
ter 475  of  the  Laws  of  1914,  and  as  amended  by  Laws  of  1917,  chap- 
ter 618,  the  Legislature  delegated  to  the  commissioner  of  licenses 
very  comprehensive  power,  vesting  in  him  the  "cognizance  and  control 
of  the  granting,  issuing,  transferring,  renewing,  revoking,  suspending 
and  canceling  of  licenses"  theretofore  issued  by  the  mayor  pursuant  to 
the  Code  of  Ordinances  of  the  city  and  by  the  former  bureau  of  li- 
censes attached  to  the  mayor's  office.  The  charter  also  vests  in  the 
commissioner  of  licenses  all  the  powers  and  functions  "now  exerdsed 
in  relation  to  licenscsby  the  mayor  and  the  former  bureau  of  licenses." 

Thus  we  find  that  the  power  delegated  by  the  charter  to  the  com- 
missioner of  licenses  is  purely  executive  or  administrative  in  charac- 
ter, and  not  legislative,  and  that  the  power  vested  in  the  board  of  alder- 
men is  to  provide  f'or  the  licensing  and  otherwise  regulating  the  busi- 
ness of  hawkers,  peddlers,  and  vendors.  In  other  words,  the  charter 
vests  executive  or  administrative  power  in  the  commissioner  of  licenses 
and  legislative  power  in  the  board  of  aldermen. 

[1,2]  it  is  manifest  that  the  commissioner,  in  restricting  the  li- 
censee to  sell  "foodstuffs  only,"  exercised  a  power  whigh  the  ordinance 
does  not  confer  upon  him,  and,  even  if  conferred,  such  power  would 
be  in  violation  of — 

'*the  well-settled  principle  that  public  powers  or  tmsts  devolved  by  law  or 
charter  upon  the  council  or  j;ovcming  body  to  be  exerdsed  by  it  when  anu  in 
such  manner  as  It  shall  Judge  best,  cannot  be  delegated  to  othejrs."  Dillon, 
Mun.  Corp.  §  60 ;  Thompson  v.  Schermerhom,  6  N.  Y.  92,  55  Am.  Dec.  385 ; 
Birdsall  v.  Clark,  73  N,  Y.  73,  29  Am.  Rep.  105;  Schwartze  v.  City  of  Cam- 
den, 77  N.  J.  Eq.  135,  75  Atl.  647;  City  of  East  St  Louis  v.  Wehrung.  50  111. 
28;  People  v.  Clean  Street  Co.,  2^5  111.  470,  80  N.  B.  298,  9  L.  R.  A.  (N.  S.) 
465, 116  Am.  St.  Rep.  156;  City  of  Sullivan  v.  Cloe,  277  IlL  56.  115  N.  E.  135; 
Bolton  V.  GUleran,  105  Cal.  244,  38  Pac.  881,  45  Am.  St  Rep.  33;  Eureka  City 
V.  Wilson,  15  Utah,  67,  48  Pac.  150,  62  Am.  St  Rep.  904 ;  City  of  Newton  v. 
Belger,  143  Mass.  598,  10  N.  E.  464;  Greene  y.  Mayor  of  Fitchburg,  219  Mass. 
121,  106  N.  E.  578. 
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To  limit  the  licensed  peddler  to  sell  ''foodsttiffs  only*'  is  an  act  of 
regulation  which,  under  the  charter,  is  solely  vested  in  the  board  of 
aldermen.  Such  power  cannot  be  exercised  by  or  delegated  to  others. 
To  adopt  any  other  construction  of  the  ordinance  would  result  in  vest- 
ing the  commissioner  with  legislative  power  which  the  Legislature  of 
this  state  has  deemed  fit  to  delegate  solely  to  the  board  of  aldermen. 

[3]  There  is  no  doubt  that  in  the  performance  of  the  functions  of 
his  office  the  commissioner  must  exercise  judgment  and  discretion 
with  respect  to  the  granting  and  revoking  of  licenses  in  accordance 
with  what  he  believes  to  be  in  the  interest  of  the  public  safety  or  public 
welfare  as  these  powers  are  particularly  conferred  upon  him  by  the 
Legislature;  but  the  question  involved  in  the  instant  case  relates  to- 
the  kind  of  the  merchandise  which  the  peddler  is  to  sell,  and  therefore 
this  matter  is  one  of  regulation  by  the  board  of  aldermen. 

The  commissioner  only  possesses  such  authority  as  is  conferred  up- 
on him  by  the  charter  or  by  the  board  of  aldermen.  Under  the  law 
as  it  now  exists,  if  he  reaches  a 'decision  that  a  perison  is  entitled  to 
receive  a  license  to  sell  merchandise,  he  has  no  power  to  restrict  the 
licensee  to  sell  a  particular  kind  of  merchandise.  It  seems,  therefore, 
that  the  restriction  placed  on  the  license  of  the  defendant  was  unau- 
thorized, and  that  in  so  doing  the  commissioner  acted  beyond  the  3cope 
of  his  authority. 

There  is  no  claim  that  the  commissioner  of  licenses  in  classifying 
pushcart  peddlers  acted  arbitrarily  or  capriciously.  On  the  c(mtrary, 
he  acted  in  good  faith,  and  his  discretion  was  exercised  conscientious- 
ly and  impartially,  witii  a  signal  desire  to  perform  his  duty  in  the  in- 
terest of  the  people,  and  he  sought  to  prevent  certain  abuses  which 
had  grown  up  in  connection  with  the  sale  of  merchandise  on  push- 
carts, concerning  which  complaints  had  been  made  to  him  by  the  fire 
and  health  departments  and  the  business  interests  of  this  city. 

The  judgment  of  conviction  is  reversed,  and,  inasmuch  as  no  new 
prosecution  can  be  successfully  maintained,  the  charge  against  the: 
defendant  is  also  dismissed. 

Judgment  reversed. 
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NIELSEN  V.  DONNELLY. 

(Municipal  Court  of  City  of  New  York,  Borough  of  Manhattan,  Seventh  Dis- 
trict   January,  ld20.) 

1.  Gahino  ^3»2^— Wagebs  on  hobse  races  in  Louisiana,  leoal  these,  abk 
unentoboeable  in  nsw  yobk. 

In  Tiew  of  Const  N.  Y.  art  1,  I  9,  forbidding  bookmaklng  or  other 
kind  of  gambling,  and  Penal  Law,  §  ddl,  enacted  thereunder,  making 
all  wagers  or  bets  depending  on  any  race  unlawful,  an  action  for  the 
amount  of  a  wager  made  on  a  horse  race  in  Louisiana,  even  though  en- 
forceable there,  cannot  be  maintained  in  the  state  of  New  York;  Judicial 
coml^  not  requiring  its  enforcement 

tL  Ck)NTBACTB  ^=3»101(2)— Valid  contract  wnx  not  be  enfoboed  in  another 

STATE,   IF  CONTBAVENINO   ITS  LAWS. 

A  contract  though  valid  where  it  is  made  and  Is  to  be  enforced,  will  not 
be  treated  as  valid  by  the  courts  of  another  jurisdiction,  whose  laws  ex- 
pressly declare  such  a  contract  to  be  void  or  make  it  a  crime  to  engage 
in  such  a  tjransaction.  since  the  courts  of  no  state  will  upheld  contracts 
which  are  deemed  to  be  injurious  or  offensive  to  the  morals  of  its  people, 
or  in  contravention  of  public  law. 
8.  Gaming  ^=»25,  48(3) — Bettino  contracts  will  not  be  bntobced,  though 
nxegalitt  not  pleaded. 

In  an  action  to  recover  on  betting  contracts  on  a  horse  race  In  New 
Orleans,  wherein  the  pleadings  were  oral,  the  illegality  of  the  contract  ap- 
pearing on  plaintiff's  case,  or  otherwise  established,  may  be  set  up  as  a 
defense,  though  not  affirmatively  pleaded,  and,  If  its  illegality  is  establish- 
ed, the  court,  of  its  own  motion,  will  refuse  to  enforce  it 

Action  by.  Walter  H.  Nielsen  against  Barney  E.  Donnelly.  Judg- 
ment for  defendant  dismissing  the  complaint. 

John  J.  Pheelan,  of  New  York  City,  for  plaintiff. 
Joseph  B.  Rosenback,  of  New  York  City,  for  defendant 

FRIEDLANDER,  J.  The  action  is  brought  to  recover  the  sum  of 
$450  upon  betting  contracts  made  at  New  Orleans,  in  the  state  of  Lou- 
isiana, between  January  IS  and  January  25,  1919.  The  bets  were  made 
between  the  plaintiff  and  the  defendant  at  the  race  track  known  as  the 
Fair  Groimds  Course  in  the  city  of  New  Orleans,  and  were  in  sub- 
stance that,  if  certain  horses  won,  the  defendant  would  win  the  sum 
of  $695,  and,  if  these  horses  lost,  he  would  lose  $450.  It  is  conceded 
that  the  horses  upon  which  the  bets  were  placed  lost.  The  memoranda 
of  the  bets  are  in  writing  and  were  offered  in  evidence  by  the  plaintiff. 

The  pleadings  of  the  case  were  oral,  and  in  accordance  with  the  prac- 
tice of  this  court  there  was  indorsed  on  the  back  of  the  summons,  as 
stating  the  plaintiff's  cause  of  action,  the  following: 

"Breach  of  contract  of  wager  made  by  defendant  with  plaintiff  at  New 
Orleans,  Louisiana," 

The  answer  is  a  general  denial.  On  the  trial  the  plaintiff  offered  in 
evidence  Merrick's  Code  of  Louisiana  (2d  Ed.)  arts.  2982  and  2983, 
Article  2983  reads : 

'^Action  on  Bets;  Horse  Racing,  etc, — The  law  grants  no  action  for  the 
payment  of  what  has  been  won  at  gaming  or  by  a  bet,  except  for  games  tend- 

4s9Foy  other  caaet  see  same  topic  A  KBT-NUMBBR  In  all  Key-Numbered  Digeoti  A  Indexes 
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ing  ta  promote  skill  in  the  use  of  arms,  sucb  as  fhe  ezerdse  of  the  gun  an^ 
foot,  horse  and  chariot  racing. 

"And  as  to  such  games  the  judge  may  reject  the  demand,  when  the  sum 
appears  to  him  excessive.'* 

Called  as  a  witness  in  his  own  behalf,  he  testified  in  substance  that 
both  the  defendant  and  himself  were  residents  of  the  city  of  New  . 
York ;  that  they  met  in  the  pity  of  New  Orleans,  and  in  the  month  of  ' 
January  the  bets  referred  to  were  made  at  the  New  Orleans  race  track. 
These  bets  were  evidenced  by  writings  which  were  offered  in  evidence, 
one  of  which  is  sufficiently  illustrative  of  the  remainder:  "100/50 — 
Marmite  B.  E.  D.  Win  50."  He  further  testified  that  the  horses  re- 
ferred to  in  these  memoranda  ran,  and  that  the  horses  bet  on  by  the  de- 
fendant did  not  win,  and  that  demand  was  made  for  the  pa3nment  of 
the  sum  specified  to  be  paid  in  the  event  of  the  horses  losing,  and  that 
payment  was  refused. 

This  completed  plaintiff's  case,  and  defendant  moved  to  dismiss  the 
complaint  on  the  grounds :  (1)  That  plaintiff  has  failed  to  make  out  a 
cause  of  action.  (2)  That  the  contract  is  unenforceable  in  this  state. 
(3)  That  it  is  against  the  law  in  this  state  and  is  void,  on  the  ground 
that  it  is  against  public  policy. 

[1]  It  is  sought  to  sustain  a  recovery  here  upon  the  theory  that,  as 
the  contracts  are  valid  under  the  laws  of  the  state  of  Louisiana,  they 
are  valid  and  enforceable  here.  St.  Ceran  v.  Sherman,  18  La.  Ann.  520; 
Shreveport  v.  Maloney,  107  La.  193,  31  South.  702;  New  Orleans  v. 
Collins,  52  La.  Ann.  976,  27  South.  532;  Barham  v.  Livingston,  12  La. 
Ann.  618.  I  am  of  the  opinion  that  comity  between  the  states  does  not 
require  nor  permit  the  recognition  of  plaintiff's  claim  by  the  courts  of 
this  state.  The  contract  upon  which  recovery  is  sought  is  a  gaming 
contract,  void  and  illegal  under  the  Constitution  and  laws  of  the  state 
of  New  York,  and  judicial  comity  does  not  require  that  such  contract 
shall  be  enforced. 

By  article  1,  §  9,  of  the  Constitution  of  the  state  of  New  York,  no 
bookmaking  or  any  other  kind  of  ^^mbling  shall  be  authorized  or  allow- 
ed within  this  state,  and  the  Legislature  is  empowered  to  pass  appro- 
priate laws  to  prevent  offenses  against  the  provisions  of  this  section. 
Under  the  authority  so  conferred  the  Legislature  enacted  section  991 
of  the  Penal  Law  (Consol.  Laws,  c.  40),  which  reads: 

"AU  wagers,  bets  or  stakes,  made  to  depend  upon  any  race,  oi'  upon  anj 
gaming  by  lot  or  chance,  or  upon  any  lot,  chance,  casualty,  or  unknown  or  con- 
tingent event  whatever,  shall  be  unlawfuL" 

The  Court  of  Appeals  in  Meacham  v.  Jamestown,  F.  &  C.  R.  R.  Co., 
211  N,  Y.  346,  105  N.  E.  653,  Ann.  Cas.  1915C,  851,  held  that  judicial 
comity  did  not  require  the  courts  of  this  state  to  enforce  a  contract  in 
this  state  which  is  contrary  to  a  declared  policy  of  our  courts ;  and  in 
Marshall  v.  Sherman,  148  N.  Y.  9,  25,  42  N.  E.  419,  423  (34  L.  R.  A. 
757,  51  Am.  St.  Rep.  654)  the  court  said  that  the  statutes  of  one  state 
have,  ex  proprio  vigore,  no  force  or  effect  in  another,  and  that  their 
enforcement  depended  upon  our  own  express  or  tacit  consent,  which 
is  given  only  by  virtue  of  the  doctrine  of  comity,  which  has  many  limi- 
tations and  qualifications,  and  that  each  sovereignty  has  the  right  to 
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determine  for  itself  its  true  scope  and  extent^  but  the  court  continues 
in  its  opinion : 

'*The  courts  of  this  state  are  open  to  all  suitors  to  enforce  rights  of  action, 
transitory  In  their  nature,  recognized  by  the  common  law  or  founded  In  natural 
justice,  and  when  no  law  of  the  forum  or  any  principle  of  pubUe  policy  in* 
terferes." 

[2]  It  is  a  rule  of  generdl  application  that  a  contract  although  valid 
where  it  is  made  and  is  to  be  enforced,  will  not  be  treated  as  valid  by 
the  courts  of  another  jurisdiction  whose  laws  expressly  declare  such 
a  contract  to  be  void  or  make  it  a  crime  to  engage  in  such  a  transac- 
tion, since  the  courts  of  no  state  will  uphold  contracts  which  are  deemed 
to  be  injurious  to  the  public  rights  of  its  people,  offensive  to  their  mor- 
als, or  in  contravention  of  public  law.  20  Cyc.  924;  Minzesheimer  v. 
Doolittle,  60  N.  J.  Eq.  394,  45  Atl.  611 ;  Gboch  v.  Faucett,  122  N.  C. 
270,  29  S.  E.  362,  39  L.  R.  A.  835;  Bartlett  v.  Collins,  109  Wis.  ^7, 
85  N.  W.  703, 83  Am.  St.  Rep.  928.  It  follows  that  the  court  must  <!eny 
plaintiff  relief. 

[3]  The  plaintiff  urges  that  the  court  cannot  consider  the  illegal  na- 
ture of  the  contract,  for  the  reason  that  there  has  been  no  affirmative 
plea  of  illegality.  This  is  without  force,  for  it  is  well  settled  that,  if  the 
illegal  character  of  the  contract  appears  upon  the  plaintiff's  ca^e,  it 
may  be  availed  of  without  affirmative  plea  (Clifford  v.  Hughes,  139 
App.  Div.  730,  124  N.  Y.  Supp.  478;  Landes  v.  Hart,  131  App.  Div. 
6,  ll5  N.  Y.  Supp.  337);  and  again,  if  the  illegality  of  the  contract  is 
established,  the  court,  of  its  own  motion,  will  refuse  to  enforce  it  (Con- 
Ion  V.  Marsh,  97  Misc.  Rep.  506,  161  N.  Y.  Supp.  819;  Barry  v.  Mul- 
hall,  162  App.  Div.  749,  147  N.  Y.  Supp.  996;  Sprague  v.  Webb,  168 
App.  Div.  292,  153  N.  Y.  Supp.  1020). 

There  must  be  judgment  for  the  defendant,  dismissing  the  com- 
plaint, with  costs. 

Judgment  for  defendant,  with  costs. 


(110  Misc.  Rep.  270)  • 

STATE  REALTY  CO.  v.  GREENFIELD. 

SALOMON  ▼.  SAME. 

(Municipal  Court  of  City  of  New  York,  Borough  of  Manhattan,  Ninth  District. 

January,  1920.) 

Abmt  and  navt  ^=»34 — Tenant  dbasted  into  mHiTtabt  sbbvice  is  believed 

FROM  OBLIGATION  TO  PAT  RENT. 

The  act  of  the  United  States  government  in  drafting  a  tenant  into  its 
military  service,  thereby  obliging  him  to  abandon  business  premises  leased 
by  him,  reUeved  him  frop  his  obligation  to  pay  rent  under  the  lease,  so 
that,  where  the  landlord  thereafter  relet  part  of  premises  for  unexpired 
term  at  a  reduced  rental,  he  could  not  recover  from  original  tenant  the 
difference  between  the  rent  reserved  and  that  received  on  the  reletting. 

Action  on  a  lease  by  the  State  Realty  Company  and  by  Walter  J. 
Salomon  against  one  Greenfield.    Judgment  for  defendant. 

^s^For  other  cases  see  same  topic  A  KB7-NUUBBR  in  all  Key-Numbered  Digests  A  Indexes 


Digitized  by 


Google 


S12  181  NEW  TOBK  SUPPLEMBNT  ^Un.  Ct 

Bond  &  Babson,  of  New  York  City,  for  plaintiffs. 
Newmark  &  Miller,  of  New  York  City,  for  defendant 

DAVIS,  J.  The  plaintiffs  were  the  lessors  and  the  defendant  the 
lessee  under  written  leases  of  certain  office  premises  in  the  city  of 
New  York ;  the  defendant  personally  engaging  in  said  premises  in  the 
brokerage  business.  By  reason  of  war  being  declared  between  our 
government  and  the  governments  of  Germany  and  Austria,  Congress 
s  enacted  a  law  generally  referred  to  as  the  Draft  Law  (U.  S.  Comp.  St. 
1918,  U.  S.  Comp.  St.  Ann.  Supp.  1919,  §§  2019a,  2019b,  2044a-2044k), 
for  the  purpose  of  raising  military  forces  with  which  to  prosecute  the 
war,  and  during  the  life  of  these  leases  this  defendant  was  duly  draft- 
ed, and  under  tiie  provisions  of  this  Draft  Law  was  inducted  into  the 
military  service  of  the  United  States  government,  and  thereby  com- 
peU^d  to  abandon  his  business,  and  was  not  able  to  return  to  the 
prSiises  herein  leased.  The  plaintiffs  relet  the  premises  for  a  part 
of  the  unexpired  period  at  a  reduced  rental,  and  now  sue  this  defendant, 
after  his  return  from  the  military  service,  for  the  difference  between 
the  amount  due  und^r  the  terms  of  the  leases  and  the  amount  which 
they  received  from  the  other  tenants,  to  whom  the  premises  were  relet. 

The  facts  are  not  in  dispute,  and  defendant  defends  upon  his  claim 
that  the  leases  were  canceled  and  his  obligation  thereunder  abrogated 
by  reason  of  the  United  States  Draft  Law  and  its  operation  upon  him. 

There  have  been  no  decided  cases,  so  far  as  I  can  find,  growing  out 
of  this  war,  upon  this  point,  and  the  observation  is  natural  that  ap- 
parently the  creditors  have  recognized  the  general  hardships  to  those 
drafted,  and  have  therefore  not  pressed  such  claims  as  these ;  but  up- 
on a  review  of  the  decisions  we  find  that,  nmning  from  the  Old  Eng: 
lish  case  of  Paradine  &  Jane,  reported  in  Alleyn,  pages  26  and  27, 
down  to  the  recent  one  of  Adler  v.  Miles,  decided  by  Judge  Seabury 
and  reported  in  69  Misc.  Rep.  601,  126  N.  Y.  Supp.  135,  the  general 
desire  and  rule  seem  to  be  as  expressed  in  the  latter  case,  that — 

"Where  the  law  creates  a  duty,  and  a  party  without  fault  on  his  part  is 
disabled  from  performing  it,  failure  to  perform  is  excused,  but  where  a  party 
by  contract  creates  a  duty  UBon  himself  he  is  bound  to  make  good,  if  he  may, 
notwithstanding  any  inevitable  accident;  but  the  rule  has  no  application 
where  performance  becomes  impossible  by  a  change  In  the  law,  or  by  reason 
of  action  taken  under  governmental  authority." 

In  my  opmion,  therefore,  the  sense  of  the  law  in  a  case  such  as  this 
is  to  hold  that  the  government's  act  in  taking  defendant  into  its  mili- 
tary service  under  the  demands  of  war  relieved  the  defendant  of  his 
obligations  under  this  contract,  and  judgment  herein  will  be  for  the 
defendant. 

Judgment  for  defendant 
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RAUSGH  et  al.  t.  STANDARD  SHIPBUILDING  CORPORATION  et  aL 

(Supreme  C!ourt,  Trial  Term,  Kings  County.    April  16,  1920.) 

1.  New  tbial  ^s»65 — Ve&dict  not  to  be  set  asioEy  unijbss  cont&abt  to  law 

ob  aqain8t  evidence. 

Verdict  rendered  after  protracted  trial,  In  which  the  issues  were  liti- 
gated at  length,  should  not  be  disturbed  by  the  trial  court,  unless  clearly 
against  the  weight  of  evidence,  or  contrary  to  settled  law. 

2.  Master  and  servant  ^=»3T5(2)— ^Injxtbt  while  teanspobted  fbom  work  at 

government's  expense  held  not  one  '*abisinq  out  or  AND  IN  course  or 
employment." 

Where  the  working  day  of  employ^  In  a  shipyard,  whldi  could  only 
be  reached  by  boat,  began  and  dosed  at  the  shipyard,  an  employ^  killed 
while  conveyed  in  a  boat  chartered  by  employer  at  the  order  and  ex- 
pense of  the  government,  after  having  completed  his  week's  work  and 
receiving  his  pay  therefor,  did  not  die  from  Injuries  which  arose  "out  of 
and  in  the  course  of  his  employment,**  within  the  Workmen's  Compen* 
sation  Act. 

[£d.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Course  of  Employment] 

Action  by  Annie  Rausch,  administratrix  of  Charles  Rausch,  de- 
ceased, against  the  Standard  Shipbuilding  Corporation  and  the  Al- 
bany &  Troy  Steamboat  Company,  Limited.  Verdict  for  plain- 
tiff against  the  first  named  defendant,  and  against  plaintiff  as  to 
the  second  named  defendant.  The  first  named  defendant  moves 
to  set  aside  verdict  against  it,  and  for  a  dismissal  of  the  complaint; 
and  plaintiff  moves  to  set  aside  verdict  as  to  the  last  named  defend- 
ant, and  for  a  new  trial.    Both  motions  deilied. 

J.  S.  Jones,  of  Brooklyn,  for  plaintiff. 

W.  L.  Kiefer,  of  New  York  City,  for  defendant  Standard  Ship- 
building Corporation. 

M.  A.  Tierney,  of  Troy,  for  defendant  Albany  &  Troy  Steamboat 
Co.,  Limited. 

VAN  SICLEN,  J.  [1]  Plaintiff  has  a  verdict  in  her  favor  against 
the  Standard  Shipbuildmg  Corporation,  aiid  against  her  as  to  the 
defendant  Albany  &  Troy  Steamboat  Company.  The  defendant  Stan- 
dard Shipbuilding  Corporation  moves  to  set  aside  said  verdict  against 
it  and  for  a  dismissal  of  the  complaint,  and  the  plaintiff  moves  to 
set  aside  the  verdict  as  to  the  other  defendant  Albany  &  Troy  Steam- 
boat Company,  Limited,  and  for  a  new  trial.  The  verdict  of  the  jury 
was  rendered  after  a  protracted  trial,  in  which  the  issues  raised  by 
the  respective  parties  were  litigated  at  length.  Such  a  verdict  should 
not  be  disturbed  by  the  trial  court  unless  clearly  against  the  weight 
of  evidence  or  contrary  to  settled  law. 

Plaintiff,  as  administratrix,  seeks  to  recover  money  damages  for  the 
death  of  her  intestate  on  account  of  negligence  of  both  defendants; 
such  alleged  negligence  being  confined  to  the  repair  of  a  certain  steam 
pipe  connected  with  the  boiler  of  the  defendant  Albany  &  Troy  Steam- 
boat Company's  boat,  which  had  been  leased  to  or  chartered  by  the 

C=»For  other  cues  see  same  topic  ft  KBT-NITMBB^  in  all  Key-Nambered  Digests  A  Indexes 
181  N.Y.S.— 33 
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defendant  Standard  Shipbuilding  Corporation.  Upon  the  trial  the 
plaintiff  proved  that  her  intestate  met  his  death  by  reason  of  the 
blowing  out  of  the  steam  pipe  in  question;  that  shortly  before  cer- 
tain repairs  had  been  made  to  said  pipe  by  the  employes  of  the  de- 
fendant Standard  Shipbuilding  Corporation  at  the  request  and  for 
and  under  the  direction  of  the  Albany  &  Troy  Steamboat  Company; 
that  the  same  had  been  poorly,  negligently,  and  defectively  made; 
and  that  said  boat  in  such  defective  and  dangerous  condition  was  used 
by  the  defendants  as  aforesaid  to  transport  plaintiff's  intestate  and 
other  employes  of  the  defendant  Standard  Shipbuilding  Corporation 
to  and  from  Shooters  Island,  their  place  of  employment. 

The  repair  to  the  steam  pipe  referred  to  was  admitted  by  both  de- 
fendants, but  they  sharply  disputed  the  method  and  manner,  and 
the  condition  both  before  and  after  the  said  repairs,  and  of  the  boil- 
er and  appurtenances,  as  well  as  the  responsibility  and  liability  for 
the  explosion  or  blow-out  which  resulted  in  the  death  or  injury  to 
several  of  those  on  board.  As  between  the  two  defendants,  the  jury 
has  found  that  the  Standard  Shipbuilding  Corporation,  the  employer 
of  plaintiff's  intestate,  the  charterer  of  the  boat,  and  whose  men  ac- 
tually made  the  repairs,  alone  was  liable.  Plaintiff's  complaint  and 
proof  of  negligence  being  only  as  to  said  repair,  this  court  cannot  say 
that  the  verdict  is  clearly  against  the  weight  of  evidence,  and  there- 
fore must  not,  under  the  authorities,  attempt  to  substitute  its  judg- 
ment for  that  of  the  jury. 

The  motion  of  the  defendant  Standard  Shipbuilding  Corporation  to 
set  aside  the  verdict  and  for  a  dismissal  of  the  complaint  raises  a 
more  serious  and  complicated  question.  Said  defendant  pleaded,  and 
throughout  the  trial  insisted,  that  any  claim  that  plaintiff  might  make 
against  it  was  under  and  pursuant  to  the  Workmen's  Compensation 
Act  (Consol.  Laws,  c.  67),  and  that  plaintiff  had  no  claim  against  it 
otherwise.  When  interrogated  by  the  court,  said  defendant's  coun- 
sel placed  in  the  record  the  concession  that  said  defendant  would 
acknowledge  the  validity  of  such  claim  under  said  act  if  applied 
for  to  the  proper  commission  or  authority.  Plaintiff's  counsel  insists 
that,  at  the  time  of  the  accident,  plaintiff's  intestate  was  not  such  an 
employe  or  servant  of  the  defendant  Standard  Shipbuilding  Corpora- 
tion within  the  contemplation  or  covered  by  the  provisions  of  the 
Workmen's  Compensation  Act,  and  that  the  plaintiff  has  clearly  stat- 
ed and  proven  a  cause  of  action  at  common  law  against  said  defendant 
The  solution  of  the  problem  will  be  found  in  the  answer  to  the  ques- 
tion : 

"Did  plaintiff's  intestate  come  to  his  death  from  hijuries  received  or  drown- 
ing which  *arose  out  of  and  in  the  course  of  his  employment'?" 

If  the  affirmative  holds,  plaintiff  is  relegated  exclusively  to  relief 
Wider  said  act.  There  is  little  dispute  as  to  the  main  facts.  Plaintiff'.^ 
mtestate  was  employed  by  the  defendant  Standard  Shipbuilding  Cor- 
poration at  its  yard  on  Shooters  Island,  access  to  which  was  by  boat 
only.  Prior  to  the  chartering  of  the  Julia  Safford,  there  were  some 
four  other  boats  or  ferries  operating  between  this  island  and  New 
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Jersey,  Staten  Island,  and  New  York  City,  for  the  transportation  of 
workmen  to  and  from  said  island,  and  after  some  of  the  men  had  made 
complaint  with  regard  to  the  inadequacy  of  said  transportation  to  the 
Emergency  Fleet  Corporation  (the  said  defendant  Standard  Ship- 
building Corporation  being  engaged  in  building  ships  for  the  United 
States  government),  the  said  Standard  Shipbuilding  Corporation  was 
directed  to  provide  additional  transportation,  which  it  did  by  hiring 
or  chartering  the  Julia  Safford,  and  for  which  it  was  reimbursed 
by  the  government.  The  workmen  carried  in  this  manner  paid  noth- 
ing for  the  transportation  until  after  the  government  work  ceased; 
then  the  contract  or  arrangement  was  terminated.  At  the  time  of  the 
accident  in  question,  the  workmen's  day's  work  began  and  closed  at 
Shooters  Island,  and  not  at  the  time  they  embarked  or  landed  at 
the  mainland.  Plaintiff's  intestate  came  to  his  death  on  the  return 
trip  of  the  Julia  Safford  from  Shooters  Island  to  Brooklyn  on  the 
20th  day  (Saturday)  of  September,  1918,  after  the  completion  of  the 
week's  work  and  payment  therefor. 

Defendant  Standard  Shipbuilding  Corporation  contends  that  the 
status  of  an  employe,  when  injured  while  being  transported  to  and 
from  his  work,  has  been  definitely  fixed  and  finally  determined  by 
the  Court  of  Appeals.  Littler  v.  Fuller  Co.,  223  N.  Y.  369,  119 
N.  E.  554.  An  examination  of  said  case  reveals  that  it  arose  out  of 
an  application  by  the  injured  employe  to  the  commission  for  compensa- 
tion by  his  employer  imder  and  as  provided  by  the  act.  At  the  time  the 
employe  in  that  case  received  the  injury  complained  of,  he  was 
being  conveyed  by  automobile  from  his  place  of  work  in  the  coun- 
try to  the  railroad  station.  The  court  found  that  the  conveyance  by 
automobile  to  and  from  the  place  of  employment — a  building  in 
course  of  erection — was  included  in  the  contract  of  employment, 
and  was  necessary  in  order  to  secure  or  retain  the  services  of  the 
employe.  It  also  found,  by  inference,  that  the  employe's  day's  work 
began  when  he  entered  the  automobile  in  the  morning  and  ended  when 
he  left  it  in  the  afternoon  at  the  station,  and  that  his  pay  was  meas- 
ured by- the  elapsed  time.  Such  being  the  case,  it  could  easily  follow 
that  the  commission  and  the  court  were  justified  in  finding  that  the 
place  of  injury  was  brought  within  the  scope  and  bounds  of  and  in- 
cidental to  the  employment,  and  within  the  control,  conveyance  fur- 
nished, and  precincts  of  the  employer,  and  therefore  covered  by 
the  act.  However,  in  that  form  of  litigation,  between  employe  and 
employer  and  the  latter's  insurance  carrier,  there  has  been  a  pronounc- 
ed extension  of  the  meaning  of  these  terms  so  far  as  contemplated 
by  the  act.  The  decision  (Littler  v.  Fuller  Co.,  supra)  closely  fol- 
lows the  English  and  Massachusetts  cases  (Ponovan's  Case,  217  Mass. 
76,  104.N.  E.  431,  Ann.  Cas.  191SC,  778).  See,  also,  De  Voe  v.  N.  Y. 
State  Railway  Co.  218  N.  Y.  318.  113  N.  E.  256,  L.  R.  A.  1917A, 
250;  Pierson  v.  Int.  R.  T.  Co.,  184  App.  Div.  678,  172  N.  Y.  Supp. 
492,  affirmed  227  N.  Y.  666,  126  N.  E.  920;  Buynofsky  v.  Lehigh 
Valley  Rd.  Co.  (N.  Y.  Court  of  Appeals,  March  9,  1920)  126  N. 
E.  714. 
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[21  In  the  instant  case,  however,  there  appear'  facts  which  provoke 
a  different  situation,  and  naturally  the  question  presents  itsdf : 

**Would  the  said  Industrial  Commission  and  the  courts,  upon  the  application 
of  the  defendant  to  compel  the  plaintiff  to  accept  the  remedy  proTlded  by  the 
act  and  limit  her  to  the  same,  hold  that  the  death  of  plaintiff's  intestate  'arose 
out  of  and  in  the  course  of  his  employment*?" 

Conccdedly  plaintiff's  intestate's  hours  of  work  had  expired,  his 
work  for  the  day  and  the  week  was  over,  and  he  had  received  his 
pay  therefor;  he  was  being  conveyed  in  a  boat  hired  or  chartered 
by  the  defendant  Standard  Shipbuilding  Corporation  from  the  co- 
defendant  Albany  &  Troy  Steamboat  Company  at  the  order  or  di- 
rection and  expense  of  the  government  and  not  of  the  Standard 
Shipbuilding  Corporation,  and  which  expense  in  no  wise  figured 
in  the  pay  or  wages  of  the  plaintiff's  intestate.  To  say  that  the 
death  of  plaintiff's  intestate  arose  out  of  and  in  the  course  of  his  em- 
ployment, and  within  the  precincts  of  his  then  or  theretofore  employer, 
the  Standard  Shipbuilding  Corporation,  seems  to  be  extending  the 
compass  of  the  act  to  even  a  greater  degree  than  in  any  case  cited 
or  which  has  come  to  the  notice  of  this  court.  Under  the  circum- 
stances, plaintiff  having  a  verdict,  the  burden  of  establishing  a  prec- 
edent or  making  new  law  should  be  upon  the  defeated  party. 

Plaintiff's  motion  to  set  aside  verdict  as  to  the  defendant  Albany 
&  Troy  Steamboat  Company  denied,  with  exception  to  plaintiff; 
defendant  Standard  Shipbuilding  Corporation's  motion  to  set  aside 
verdict  denied,  with  exception ;  30  days'  stay,  and  60  days  to  make 
and  serve  case,  granted  to  the  party  or  parties  appealing. 


(191  App.  Dlv.  418) 

nSCHBR  et  al.  v.  GINZBURG  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department     April  9,  1920.) 

1.  Landlord  and  tenant  ^=»76(3) — ^Future  bbeaghes  of  covenants  aoainst 

subletting  not  warranted  by  waiver  of  prior  breach. 

While  a  waiver  of  a  covenant  against  assigning  a  lease  eliminates  the 
covenant  forever,  waiver  of  a  breach  of  a  covenant  against  subletting 
alTords  no  warrant  for  future  breaches. 

2.  I^ndlord  and  tenant  ^=s>76(3) — ^Known  brxacu  of  covenant  against 

subletting  waived  bt  acceptance  of  bent. 

Acceptance  of  rent  from  tenant  with  knowledge  of  sublease  in  viola- 
tion of  covenant  against  subletting  is  a  waiver  thereof,  though  the  sub- 
tenant has  not  yet  gone  into  possession,  and  though  the  Isnowledge  is 
acquired  from  record  of  the  sublease  not  i^eaulred  to  be  recorded. 
S,  Injunction  ^=»147 — Keformatton  of  Instruments  ^»29 — Purchaser  of 

LEASED  PREMISES  HELD  TO  TAKK  SUBJECT  TO  RIGHT  OF  LESSEES  TO  REFORiLA- 
TION,  SO  THAT  INJUNCTION  AGAINST  SUBETTING  WAS  ERROR. 

In  suit  by  purchaser  of  leased  premises  to  enjoin  subletting,  It  appeared 
by  defendants'  answer,  supported  by  uucontroverted  affidavits,  that  the 
premises  were  In  possession  of  sublessees  at  the  time  of  the  sale,  and  that, 
while  the  lessor's  copy  of  the  lease,  which  the  purchaser  received,  con- 
tained printed  provision  against  subletting,  this  provision  had  been  strick- 
en trom  lessee's  copy  by  authority  of  the  lessor's  agent,  with  promise  that 
it  should  also  be  stricken  from  lessor's  copy.    Held,  that  plaintiffs  were 

^=9For  other  cases  see  same  topic  ft  KB7-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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put  on  notice  that,  if  the  provision  against  subletting  was  effective,  it  had 
been  waived  by  the  lessor,  so  that  defendants  were  entitled  to  reformation 
of  the  lease  and  to  reversal  of  an  order  granting  a  temporary  injunction. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Carl  Fischer  and  others  against  Michael  Ginzburg  and 
another.  From  an  order  enjoining,  pending  the  action,  an  alleged  vio- 
lation of  a  provision  in  a  lease  against  subletting,  defendants  appeal. 
Reversed,  and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
and  MERRELL,  JJ. 

Samuel  I.  Frankenstein,  of  New  York  City,  for  appellant  Ginzburg. 

Stroock  &  Stroock,  of  New  York  City  (Walter  S.  Dryfoos,  of  New 
York  City,  of  counsel,  and  M.  J.  Stroock,  of  New  York  City,  on  the 
brief),  for  respondents. 

LAUGHUN,  J.  On  the  22d  day  of  March,  1919,  the  New  York 
Life  Insurance  &  Trust  Company,  as  trustee,  plaintiffs'  predecessor 
in  title,  owned  the  premises,  and  by  an  instrument  in  writing  and  un- 
der seal  leased  them  to  the  defendant  Ginzburg  for  the  term  of  three 
years  from  May  1st  thereafter.  The  lease  was  executed  in  duplicate 
and  contained,  in'a  printed  clause,  an  agreement  on  the  part  of  the  ten- 
ant not  to  assign  or  sublet  the  premises  or  any  part  thereof,  or  to  make 
any  alteration  in  the  building,  or  to  use  it  for  any  business  or  purpose 
deemed  extrahazardous  without  the  written  consent  of  the  landlord; 
and  in  case  of  a  violation  of  the  agreement  by  the  tenant  he  was  to 
become  liable  for  the  damages,  and  the  landlord  was  to  have  the  option 
to  declare  the  lease  void  and  to  regain  possession  as  if  for  the  non- 
payment of  rent,  or  to  take  other  proceedings  to  recover  possession. 
On  the  8th  of  October,  1919,  the  landlord  conveyed  the  premises  to  the 
plaintiffs,  and  on  the  20th  of  the  same  month  assigned  the  lease  to 
them.  After  the  lease  was  made,  but  before  it  was  assigned,  or  the 
premises  were  conveyed  to  the  plaintiffs,  the  tenant  on  the  15th  of 
September,  1919,  sublet  part  of  the  premises  to  the  defendant  Ortlieb 
for  the  term  of  two  years  comn^encing  on  May  1,  1920.  This  action* 
was  commenced  on  or  after  October  31,  1919,  to  enjoin  the  consum- 
mation of  the  sublease,  on  the  ground  that  it  was  made  without  the 
written  consent  of  the  landlord,  and  the  temporary  injunction  order 
was  granted  on  the  Sth  of  December,  1919. 

There  is,  and  has  been  during  all  the  times  to  which  reference  will 
be  made,  a  four-story  building  and  basement  on  the  premises,  ar- 
ranged and  divided  for  the  separate  accommodation  for  business  pur- 
poses of  five  tenants.  The  plaintiffs'  predecessor  in  title  first  leased 
the  premises  to  the  defendant  Ginzburg  in  1907  for  a  term  of  years 
by  a  printed  form  of  lease  used  by  its  agents,  with  a  like  clause 
against  assigning  and  subletting.  The  tenant,  with  the  knowledge  and 
consent  of  his  landlord  and  its  agent,  but  without  the  written  con- 
sent of  the  landlord,  immediately  sublet  different  parts  of  the  premises 
to  five  separate  tenants,  who  placed  their  business  signs  in  the  hall 
within  the  building,  and  also  on  the  outside  of  the  building  in  front. 
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The  agent  of  the  landlord  visited  the  premises  from  time  to  time,  and 
was  fully  aware  of  such  subletting,  and  no  objection  thereto  was  made 
to  the  tenant,  who  at  no  time  personally  occupied  any  part  of  the 
premises.  An  extension  of  that  lease  was  negotiated  by  the  tenant  and 
the  agents  of  the  landlord,  and  at  the  expiration  of  the  extension  a 
new  lease  was  executed,  with  the  printed  clause  prohibiting  assigning 
or  subletting  'without  the  written  consent  of  the  landlord  stricken  out. 

.  Both  the  landlord  and  its  agent  then  knew  that  the  premises  were  oc- 
cupied exclusively  by  subtenants  of  the  tenant.  As  that  lease  was  ex- 
piring, one  of  the  agents  of  the  landlord  solicited  a  renewal  thereof, 
and  3ie  lease  in  question  was  negotiated.  It  was  prepared  in  dupli- 
cate, using  like  printed  blanks,  and  was  signed  by  the  tenant  without 
reading  it,  or  knowing  that  it  contained  and  retained  the  provisions 
prohibiting  him  from  assigning  or  subletting  without  the  written  con- 
sent of  the  landlord;  and  he  so  signed  it  on  the  assurance  of  the 
agent  for  the  landlord  that  it  contained  no  provisions  or  conditions 
other  than  those  in  the  lease  then  about  to  expire  and  from  which 
those  provisions  had  been  stricken.  The  fact  that  the  premises  were 
then  occupied  under  subleases  from  the  tenant,  and  that  the  tenant  in- 
tended to  continue  to  sublet  them,  was  at  that  time  the  subject  of  con- 
versation between  the  tenant  and  the  agent,  and  no  objection  was  made 
thereto. 

The  tenant  did  not  examine  his  duplicate  of  the  lease,  or  discover 
that  it  contained  the  clause  on  which  the  injunction  order  is  predicated, 
until  the  month  of  September,  1919,  when  he  was  about  to  sublet  to 
Ortlieb  part  of  the  premises  then  occupied  by  others  as  subtenants. 
On  discovering  that  the  printed  clause  had  not  been,  as  in  the  former 
case,  stricken  out,  the  tenant  called  on  the  agent  and  was  informed  by 
him  that  it  had  been  left  in  through  an  oversight,  and  was  shown  the 
prior  lease,  and  how  those  provisions  had  t>een  stricken  out  of  the 
former  lease  by  red  ink  lines,  and  thereupon,  by  direction  of  the  agent, 
those  provisions  were  likewise  stricken  from  the  tenant's  duplicate  of 
the  lease  of  March  22,  1919,  and  the  agent  promised  to  have  them 

.  stricken  from  the  landlord's  duplicate,  and,  relying  thereon,  the  tenant 
executed  the  lease  to  Ortlieb  on  the  15th  of  September,  and  Ortlieb 
had  it  recorded  within  a  few  days  thereafter  and  before  plaintiffs  pur- 
chased the  premises.  The  tenant  in  his  affidavit  charges  the  plaintiffs 
with  constructive  notice  of  the  lease  to  Ortlieb  and  with  actual  no- 
tice that  the  premises  were  occupied  under  subleases.  The  agent  failed 
to  strike  the  clause  from  the  landlord's  duplicate  of  the  lease  before 
it  was  assigned  to  plaintiffs. 

The  learned  counsel  for  the  appellants  contends  that  the  plaintiffs 
in  taking  title  and  the  assignment  of  the  lease  were  chargeable  with 
notice  or  knowledge  of  the  fact  that  the  premises  were  not  then  oc- 
cupied by  the  defendant  Ginzburg  and  were  exclusively  occupied  by 
his  subtenants,  and  that  they  had  actual  notice  thereof  through  the 
plaintiff  Carl  Fischer,  who  from  the  time  the  premises  were  first  rent- 
ed to  Ginzburg,  in  1907,  was  engaged  in  business  next  door  at  Nos. 
48-54  Cooper  Square,  and  thereby  must  have  seen  and  known  how 
the  premises  had  been  and  were  occupied,  and  that  Ginzburg  did  not 
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personally  occupy  any  part  of  them.  The  defendants  pleaded  these 
facts  and  presented  proof  thereof  by  affidavit,  which  stands  uncontro- 
verted,  in  opposition  to  the  motion.  He  also  prays  in  his  answer  that, 
if  necessary,  the  landlord's  duplicate  of  the  lease  be  reformed  by  strik- 
ing out  the  clause  which  has  been  so  stricken  out  of  his  duplicate.  He 
also  shows  by  affidavit  that  on  October  IS,  1919,  he  was  notified  by  the 
plaintiff  Carl  Fischer,  by  messenger,  of  the  change  of  ownership  and 
that  the  rent  should  be  paid  to  him,  and  that  pursuant  thereto  he  next 
day  paid  the  rent  due  for  the  month  of  October  according  to  the 
lease  to  said  Fischer,  and  received  a  receipt  therefor  as  for  such  rent. 
He  asserts  in  his  affidavit  that  Fischer  received  and  accepted  the  rent 
with  full  knowldge  that  the  premises  were  occupied  by  five  subten- 
ants ;  but  evidently  that  charge  is  predicated  on  other  facts  stated,  for 
he  does  not  otherwise  show  how  Fischer  acquired  such  knowledge. 

[1,  2]  It  is  well- settled  law  that  a  waiver  of  a  covenant  against  as- 
signing a  lease  eliminates  the  covenant  forever  (McAdam  on  Land- 
lord and  Tenant  [3d  Ed.]  §§  238,  241 ;  Storms  v.  Man.  R.  R.  Co.,  77 
App.  Div.  98,  79  N.  Y.  Supp.  60;  Conger  v.  Duryee,  90  N.  Y.  598; 
Dakin  v.  Williams,  17  Wend.  447),  but  that  a  waiver  of  a  breach  of  a 
covenant  against  subletting  affords  no  warrant  for  future  like  breaches 
(Conger  v.  Duryee,  supra ;  Bleeker  v.  Smith,  13  Wend.  530;  Taylor  on 
Landlord  and  Tenant  [9th  Ed.]  §  501).  Under  that  rule,  the  accept- 
ance of  the  rent  would  constitute  a  waiver  of  any  prior  violation  of 
the  covenant  against  subletting  known  to  the  landlord.  It  would  con- 
stitute a  waiver  of  the  violation  in  subletting  to  the  appellant  Ortlieb, 
although  he  was  not  then  in  possession,  if  the  making  of  the  lease  to 
him  was  known  to  the  plaintiffs,  or  to  the  plaintiff  Carl  Fischer,  who 
represented  them,  when  the  rent  was  accepted.  It  is  argued  that,  in- 
asmuch as  it  was  unnecessary  to  record  the  sublease  to  ^  Ortlieb,  which 
was  only  for  two  years,  and  therefore  did  not  constitute  a  conveyance 
within  the  recording  act  (sections  290,  291,  Real  Property  Law  [Con- 
sol.  Laws,  c.  50]),  the  record  thereof  was  not  constructive  notice  there- 
of to  the  plaintiffs  (Washburn  v.  Burnham,  63  N.  Y.  132).  Although 
the  plaintiffs  were  not  bound  to  search  the  records  for  such  a  sublease, 
it  does  not  appear  that  they  did  not,  and  it  is  not  improbable  that  they 
did  have  notice  of  the  record  of  the  lease.  If  they  obtained  knowl- 
edge or  notice  in  any  form  or  from  any  source,  and  then  accepted  the 
rent,  they  thereby  waived  the  breach. 

[3]  I  am  also  of  opinion  that  a  prima  facie  defense  is  presented  by 
the  tenant,  on  the  theory  that  the  lease  consisted  of  the  two  duplicates 
(Martin  v.  Martin,  1  Misc.  Rep.  181,  20  N.  Y.  Supp.  685 ;  McAdam 
on  Lancilord  and  Tenant  [4th  Ed.]  147),  and  that  the  plaintiffs  were 
chargeable  with  constructive,  if  not  actual,  notice  that  the  premises 
were  exclusively  occupied  by  subtenants  of  the  defendant,  and  thereby 
were  put  upon  inquiry  with  respect  to  the  authority  of  the  tenant  so  to 
sublet,  and,  if  they  had  inquired  of  him,  they  would  have  discovered 
that  the  clause  in  question  had  been  stricken  out  of  the  tenant's  dupli- 
cate and  that  the  tenant  was  free  to  sublet.  It  is  a  reasonable  infer- 
ence that  the  agents  of  the  landlord  were  its  general  agents,  cloth- 
ed with  sufficient  authority  to  correct  such  errors  in  making  leas* 
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cs;  but,  if  they  were  not  so  authorized,  then  as  against  his  for- 
mer landlord  it  is  quite  clear  that  the  tenant  would  be  entitled  to 
have  the  lease  reformed  as  prayed  for.  It  is  equally  clear  that,  if 
the  plaintiffs  were  put  upon  inquiry,  as  I  think  they  were,  the  lease, 
if  necessary,  may  be  reformed  as  against  them,  and  therefore  it  is 
unnecessary  now  to  express  an  opinion  as  to  whether,  if  plaintiffs  were 
bona  fide  purchasers  without  notice,  they  nevertheless  took  title  sub- 
ject to  the  equities  between  the  tenant  and  their  grantor.  The  plain- 
tiffs so  far  as  now  appears,  took  tide  without  making  any  inquiry  of 
the  tenant  by  which  he  can  be  deemed  estopped  from  claiming  that  the 
landlord's  duplicate,  which  the  plaintiffs  received,  does  not  embody  the 
true  agreements,  and  they  are  cliargeable  with  notice  of  a  course  of 
conduct  on  the  part  of  the  tenant,  inconsistent  therewith  and  showing 
an  assertion  and  exercise  of  a  claim  of  right  on  his  part  to  sublet 
Moreover,  no  possible  harm  can  befall  the  plaintiffs  by  requiring  them 
to  await  the  trial  of  the  issues  for  the  determination  and  enforcement 
of  their  rights,  if  any,  in  the  premises.  The  issues  could  have  been 
reached  and  tried  before  the  appellant  Ortlieb  was  to  be  given  posses- 
sion. The  injunction  order,  therefore,  was  not  only  unauthorized,  but 
there  was  no  necessity  therefor,  and  it  is  manifest  that  it  was  sought 
for  an  ulterior  purpose. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  denied,  with  $10  costs.    All  concur. 


(191  App.  Dlv.  506) 

THOKBTJRN  v.  GATES  et  al. 

(Supreme  Court,  Appellate  Division,  First  Departmont    April  9,  1020.) 

1.  EXECUTOBS  AND  ADiaNISTKATOBS  ^»637(4) — SUPREME  COUBT  HELD  TO  HAVB 

JURISDICTION  TO  ADMINISTER  PROPERTY  OF  DECEDENT   WITHIN   STATE. 

In  action  by  resident  creditor  to  have  testator's  real  and  personal  prop- 
erty situated  within  the  state  administered  and  applied  in  satisfaction  of 
his  debt,  the  Supreme  Ck)urt  held  to  have  Jurisdiction  of  the  action  and 
of  the  person  of  the  foreign  executrix. 

2.  Action  ^=»68— Executors  and  administrators  ^s>440— Action  AOAiNdi 

EXECUTRIX  SURVIVES  AS  AGAINST  ADMINISTRATOR  WITH  THE  WILL  ANNEXED. 

Action  by  testator's  resident  creditor  to  have  personal  and  real  property 
of  testator's  estate  situated  within  the  state  administered  and  applied  in 
satisfaction-  of  his  death  did  not  abate  on  death  of  the  foreign  executrix, 
the  cause  of  action  surviving  as  against  the  administrator  with  the  will 
annexed,  to  whom  the  foreign  executrix's  Interest  in  the  estate  passed  un- 
der Code  Civ.  Proc.  §  755 ;  but  the  action  wlU  be  stayed,  In  view  of  sec- 
tion 765,  that  administrator  with  the  will  annexed  may  be  substituted  as 
party  defendant 

3.  Judgment  <®=»498— Determination  as  to  jurisdiction  res  judicata  on 

SUBSTITUTION    OF   ADMINISTRATOR    WITH    THE    WILL   ANNEXED. 

Court's  determination  as  to  its  Juiiadlction  in  action  against  foreign 
executrix  was  res  judicata,  on  substitution  of  administrator  with  the  will 
annexed  as  party  defendant  on  death  of  foreign  executrix. 

4.  Abatement  and  revival  ®=>77— Supplemental  summons  not  reqxhred 

AGAINST  SUBSTITUTED  PARTY  MAKING  APPEARANCE. 

In  action  against  foreign  executrix,  where  administrator  with  the  wlU 
annexed  came  into  court  upon  death  of  foreign  executrix,  it  was  unneces- 

^=»roT  other  cases  see  same  topic  &  KBY-NUMBBR  in  aU  Key-Numbered  Digests  A  Indexes 
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saiy  that  a  supplemental  summons  be  Issued  on  substitution  of  such  ad- 
ministrator with  the  will  annexed  as  a  party  defendant  In  place  of  the 
foreign  ezecutrix. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Robert  H.  Thorburn  against  Dellora  R.  Gates,  executrix, 
etc.,  and  others  in  which  the  First  National  Bank  of  Port  Arthur,  Tex., 
as  administrator  with  the  will  annexed  of  John  W.  Gates,  deceased, 
and  as  administrator  with  the  will  annexed  of  Charles  G.  Gates,  de- 
ceased, appearing  specially  to  contest  the  jurisdiction  of  the  court  and 
not  otherwise.  From  an  order  on  plaintiff's  motion  to  substitute  the 
administrator  with  the  will  annexed  as  a  party  defendant,  granting  the 
motion  in  part,  and  on  certain  terms  and  conditions,  plaintiff  appeals. 
Order  reversed,  and  motion  granted  to  certain  extent. 

Argued  before  DOWUNG,.  LAUGHLIN,  SMITH,  PAGE,  and 
MERKEm  JJ. 

Robert  H.  Thorburn,  for  appellant.    . 

Taylor,  Humes  &  Begg,  of  New  York  City  (Ben  Le  Roy  Stowell, 
of  New  York  City,  of  counsel),  for  respondent. 

PAGE,  J.  [1]  The  action  was  by  a  resident  creditor  to  have  ad- 
ministered the  real  and  personal  property  of  the  testator's  estate  sit- 
uated within  this  state,-  and  to  have  the  same' applied  in  satisfaction  of 
his  debt.  The  court  had  jurisdiction  of  the  subject-matter  of  the  ac- 
tion and  of  the  person  of  the  foreign  executrix.  Thorburn  v.  Gates, 
184  App.  Div.  443,  171  N.  Y.  Supp.  568.  Cf.  Helme  v.  Buckelew, 
191  App.  Div.  59,  181  N.  Y.  Supp.  1(H,  decided  March  5,  1920. 

[2]  Upon  the  death  of  the  foreign  executrix,  her  interest  in  the  es- 
tate passed  to  the  administrator  with  the  will  annexed,  when  appointed. 
The  cause  of  action  survived;  therefore  the  action  did  not  abate. 
Code  of  Civil  Proc.  §  755.  The  further  proceedings  in  the  action  are 
stayed,  by  reason  of  the  inhibition  in  section  765  of  the  Code,  *'for, 
if  a  judgment  cannot  be  entered  against  a  deceased  party,  so  no  stepf 
leading  up  to  a  judgment  can  be  taken."  Carolan  v.  O'Donnell,  141 
App.  Div.  463,  465,  126  N.  Y.  Supp.  551,  553.  The  court  on  motion 
of  the  plaintiff  is  authorized  to  substitute  the  administrator  with  the 
will  annexed  as  the  party  defendant.  Douglass  v.  Sherman,  2  Paige, 
Ch.  358,  360.  Due  notice  of  this  application  was  given  to  all  who  by 
any  chance  could  be  interested. 

[3]  Attorneys  appeared  for  the  administrators  with  the  will  an- 
nexed of  the  estates  of  John  W.  and  Charles  G.  Gates.  They  limited 
their  appearance  for  the  purpose  of  objecting  to  the  jurisdiction  of 
the  court,  which  objection  would  be  futile,  as  the  jurisdiction  of  the 
court  had  been  determined.  No  new  facts  were  set  forth  that  would 
justify  a  re-examination  of  the  question  of  jurisdiction.  It  was  there- 
fore res  adjudicata.  The  importance  of  their  appearance  is  that  it 
conclusively  proves  that  their  clients  had  actual  notice  of  the  motion. 

[4]  It  is  not  necessary,  that  a  supplemental  summons  be  issued. 
The  substituted  party  comes  into  the  action  as  it  was  when  Mrs.  Gates 
died.    Inasmuch^  however,  as  she  had  not  answered,  appropriate  pro- 
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vision  should  be  made  in  the  order  for  sufficient  time  to  enable  the 
substituted  defendants  to  answer. 

The  order  will  be  reversed,  and  the  motion  granted,  to  this  extent : 
That  the  action  be  revived,  and  the  First  National  Bank  of  Port  Ar- 
thur, Tex.,  as  administrator  with  the  will  annexed  of  the  estate  of 
John  W.  Gates,  deceased,  and  the  First  National  Bank  of  Port  Ar- 
thur, Tex.,  as  administrator  with  the  will  annexed  of  the  estate  of 
Charles  G-.  Gates,  deceased,  be  substituted  in  place  of  Dellora  Gates, 
executrix  and  trustee  under  the  wills  of  John  W.  Gates  and  Charles  G. 
Gates,  and  that  the  title  to  the  action  be  amended  accordingly,  without 
prejudice  to  any  of  the  proceedings  heretofore  had  in  this  action. 

Settle  order  on  notice.    All  concur. 


(191  App.  Diy.  460) 

FURNISS  et  al.  y.  CRUIKSHANK  et  aL 

(Supreme  Goart,  Appellate  Division,  First  Department    April  9,  1SK20.) 

1.  Wills  ^s»684(5) — Trustee  under  duty  to  amortize  premium  for  BON^n. 

Unless  will  contains  expressions  to  the  contrary,  when  a  trustee  pnr^ 
chases  bonds  at  a  premium,  it  is  his  duty  to  protect  corpus  of  trust  es- 
tate by  setting  aside  ^rom  income  from  bonds  amounts  sufficient  to  amor- 
tize premium  paid. 

2.  Wills    9:s>684(5) — Ordinary  annual  taxes  gharobablb  to  income. 

In  view  of  direction  of  will  that  executors  should  apply  rents  to  the 
payment  of  debts,  taxes,  insurance,  and  repairs  on  real  property,  ordinary 
annual  taxes  on  unimproved  lots  yielding  little  rent  held  chargeable  to 
income,  and  not  to  principal,  of  the  trust  fund  established  for  the  benefit 
of  children,  and  consisting  of  all  testator's  property,  productive  and  un- 
productive. 

3.  Wills    «=»43^— Construed  in  accordance  with  intent. 

The  cardinal  principle  in  interpreting  a  will  is  to  follow  testator's  In- 
tent 

f.  Wills  ^=9634(5) — ^Benefigiart  of  net  income  receives  only  surplus 
after  expenses. 

Where  testator  knowingly  creates  a  consolidated  trust  fund,  merging 
productive  with  unproductive  property,  and  the  will  provides  beneficiary 
shall  receive  only  net  income  of  entire  fund,  he  can  receive  only  the  sur- 
plus left  after  payment  of  current  charges  and  all  expenses. 

5.  Trusts  ^=>274(2) — Life  beneficiary  chargeable  with  tax  fenaltiss  oc- 

casioned BY  withholding  FUNDS. 

Life  beneficiary  of  trust  fund,  having  had  use  of  money  which  should 
have  been  returned  to  tnistee  to  pay  assessments  on  unproductive  lots, 
part  of  corpus  of  trust,  should  be  charged  with  such  money  and  penalties 
accruing  by  reason  of  delay  in  the  payment  of  taxes  and  assessments  on 
the  lots. 

6.  Trusts  ^=»305 — Evidence  held  not  to  show  trustees  oould  have  ob- 

tained GREATER  PRICE  FOR  LAND. 

In  action  to  compel  accounting  for  acts  of  deceased  testamentary  trus- 
tee, evidence  held  not  to  show  that  a  sale  of  certain  realty  secured  by 
the  trustees  on  mortgage  foreclosure  could  have  been  made  at  any  time 
while  the  trustees  held  title  at  a  greater  pgrice  than  was  eventually  ob- 
tained. 

^=:>For  other  cases  see  same  topic  ft  KVT-NUMBBR  In  all  Key-Numbered  Digests  A  Indexes 
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7.  TBI78T8   ^s>218(l) — Trustees  cannot  hold   indefinitelt   pbopsbtt  se* 

CUBED  ON  FOBECLOSUBE. 

Trustees  were  unauthorized  indefinitely  to  hold  as  investment  of  trust 
funds  real  property  secured  on  mortgage  foreclosure;  it  being  their  duty 
to  move  with  reasonable  diligence  to  sell  and  reduce  to  permissible  se- 
curities. 

8w  Tbusts  ^=>305 — Tbubtees  fbesumed  diligent  to  sell  pbopertt  secured 

ON   FOBECLOSUBE. 

The  presumpion  is  that  trustees  acted  with  diligence  in  selling  real  prop- 
erty secured  on  foreclosure,  and  in  reinvesting  the  proceeds. 

0.  Tbusts    ^=>305— Trustees  not  negligent  in  holding  realty  acquired 
on  fobeclosube. 

Conduct  Of  trustees  in  holding  realty  secured  on  foreclosure,  while  re- 
ceiving good  rentals  from  it  and  while  in  bands  of  reputable  agents  for 
sale,  a  period  of  depression  in  realty  values  having  followed  acquisition, 
held  not  so  negligent  as  to  require  account  of  one  to  be  surcharged  by 
crediting  to  principal  loss  sustained. 

10.  Wills    €=>684(2)   —   Entire  pbocerds   of  .unpboductive  realty  held 
capital,  and  not  income. 

Under  testator's  will,  containing  only  discretionary  power  of  sale  in 
trustees,  life  tenants  or  beneficiaries  held  not  entitled  to  share  in  avails 
of  unproductive  realty,  which,  when  disposed  of,  it  was  duty  of  trustees 
to  hold  and  invest  and  receive  income ;  entire  proceeds  being  properly  re- 
garded as  capital  at  ending  of  trust 
Laughlln,  J.,  dissenting  in  part. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  William  Ponsonby  Fumiss  and  others  against  Warren 
Cruikshank,  as  substituted  trustee,  etc.,  and  others,  and  Lucius  H. 
Beers  and  others.  From  the  judgment  on  the  report  of  the  referee, 
plaintiffs  and  defendants  Lucius  Beers  and  others  appeal.  Modified 
and  affirmed. 

See,  also,  90  Misc.  Rep.  138,  154  N.  Y.  Supp.  272. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Davies,  Auerbach  &  Cornell,  of  New  York  City  (Brainard  Tolles,  of 
New  York  City,  of  counsel),  for  plaintiffs. 

Franklin  B.  Lord,  Jr.,  of  New  York  City,  for  defendants  Beers  and 
others. 

Paine  &  Harrison,  of  New  York  City  (Julian  C.  Harrison,  of  New 
York  City,  of  counsel,  and  William  E.  Reinhardt,  of  Brooklyn,  on  the 
brief),  for  defendant  Perkins. 

MERRELL,  J.  This  action  is  brought  to  compel  an  accounting  for 
the  acts  of  a  deceased  testamentary  trustee.  A  referee  was  appointed 
in  the  action  to  take  and  state  the  account  of  said  trustee  and  to  hear 
and  determine  all  questions  arising  thereon.  The  referee  heard  the 
proofs  and  made  and  filed  his  decision  and  report.  A  judgment  was 
entered  in  part  upon  the  report  of  said  referee  and  in  part  pursuant 
to  the  direction  of  the  court.  Cross-appeals  have  been  taken  from  the 
judgment  thus  rendered;  the  plaintiffs  appealing  from  each  and  every 
part  thereof,  while  the  defendant  Margaret  E.  Zimmerman  appealed 

^=»For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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from  so  much  of  said  judgment  as  adjudged  that  the  proceeds  of  sale 
of  certain  real  estate  which  formed  a  part  of  the  principal  of  a  trust 
•created  by  said  will  had  been  properly  credited  by  the  accounting  par- 
ties entirely  to  capital.  Said  last-mentioned  appellant  also  appeals 
from  certain  extra  allowances  in  addition  to  costs  awarded  by  said 
judgment.  In  all  other  respects  said  appellant  asks  that  said  judgment 
be  affirmed.  The  plaintiffs  ask  that  so  much  of  the  judgment  as  was 
appealed  from  by  said  defendant  Margaret  E.  Zimmerman  be  affirmed. 

The  questions  involved  upon  this  appeal  arise  from  certain  trust 
provisions  made  in  the  last  will  and  testament  of  William  P.  Fumiss, 
who  died  a  resident  of  New  York  county  in  1871.  Said  decedent  left 
a  last  will  and  testament,  which  was  duly  admitted  to  probate  in  Sur- 
rogate's Court  of  New  York  County.  The  testator  left  a  widow  and 
six  children,  three  sons  and  three  daughters.  The  widow  and  all  of 
said  children  are  now  deceased ;  the  last  one  to  die  being  the  defendant 
and  appellant  Margaret  E.  Zimmerman,  who  died  after  bringing  said 
appeal.  The  will  of  said  testator  first  makes  provision  for  his  wife, 
Sophia  Fumiss,  giving  to  her  the  house  in  which  he  lived  and  other 
real  estate  and  certain  personal  property  absolutely.  Certain  small 
bequests  are  then  made  by  the  will,  and,  after  providing  for  the  pay- 
ment thereof,  the  testator  directs  his  executor  to  divide  the  residue  of 
his  estate  into  as  many  equal  shares  as  would  allow  one  share  to  his 
wife,  should  she  survive  him,  and  one  share  to  each  of  his  children; 
the  shares  to  the  children,  however,  being  subject  to  deduction  to  the 
extent  of  any  advancements  which  the  testator  had  made  to  said  child, 
as  shown  by  his  check  book  or  other  books  of  account  One  of  said 
equal  shares  of  the  residue  of  testator's  estate  he  gave  by  his  will  to 
his  wife  absolutely.  The  other  six  of  the  seven  shares  went  to  his  three 
sons  and  three  daughters.  To  each  of  his  three  sons  he  willed  a 
share  of  said  residue  in  trust,  the  said  share  to  be  held  by  the  execu- 
tors named  in  his  will,  to  invest  the  same  and  to  collect  and  receive  the 
income  therefrom,  and  to  pay  over  said  net  income  of  both  real  and 
personal  estate  as  received  to  said  son  during  his  life,  and  upon  his 
death  the  principal  sum  to  such  of  the  six  surviving  brothers  and  sis- 
ters as  he  might  appoint  by  an  instrument  executed  as  a'  will  of  real 
estate.  In  case  of  failure  of  the  son  to  make  such  appointment,  then 
the  testator  gave  the  share  of  said  residuary  estate  tlius  held  in  trust 
for  the  benefit  of  said  son  in  equal  shares  to  his  surviving  brothers  and 
sisters.  Like  trust  provisions  were  made  as  to  each  of  the  three  sons, 
and  as  to  each  it  was  provided  that,  if  any  judgment,  decree,  or  order 
for  the  payment  of  money  should  be  made  against  such  son,  then,  so 
long  as  such  order,  decree,  or  judgment  remained  in  force,  the  said 
son*s  interest  in  the  income  of  said  share  should  cease,  and  only  so 
much  of  said  income  should  be  applied  for  his  support  as  in  the  discre- 
tion of  said  trustees  was  necessary  therefor,  the  surplus  during  such 
period  of  withholding  said  income  to  go  to  the  testator's  daughters 
then  living,  in  equal  shares. 

As  to  each  of  his  daughters  the  testator  left  to  the  executors  named 
in  his  will,  exclusive  of  the  executor  who  was  the  beneficiary  of  the 
trust,  a  one-seventh  of  his  residuary  estate.    The  executors  were  to 
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collect  the  rents  and  income  from  the  real  estate  of  the  testator,  and 
to  keep  invested  and  collect  the  income  of  the  personal  estate,  and  to 
pay  over  the  net  income  of  both  the  realty  and  personalty  to  said 
daughter  during  her  life,  and  upon  her  death  the  testator  gave  the 
same  to  such  of  her  issue,  if  any,  brothers  and  sisters^  as  she  might 
appoint  by  instrument  executed  as  a  will  of  real  estate.  Failing  such 
appointment,  the  testator  gave  the  remainder  of  said  share  to  the 
mother,  if  she  should  survive  the  daughter,  and,  if  the  mother  should 
not  survive,  then  the  same  should  go  to  the  daughter's  surviving  sisters, 
in  equal  shares. 

William  P.  Fumiss  left  him  surviving  his  widow,  Sophia  Fumiss, 
three  sons,  William,  Leon,  and  Hartman  K.,  and  three  daughters, 
Sophia,  Margaret,  and  Clementina.  Testator's  widow  died  many  years 
ago.  The  three  sons  all  died  prior  to  the  commencement  of  this  ac- 
tion. At  the  time  of  the  commencement  of  the  action  the  three  daugh- 
ters, Sophia  R.  C.  Furniss,  Margaret  E.  Zimmerman  (formerly  Mar- 
garet E.  Fumiss),  and  Clementina  Fumiss  were  all  living.  Under  the 
terms  of  the  testator's  will  his  daughters  Sophia  and  Margaret,  to- 
gether with  one  Jacob  D.  Vermilye,  were  named  as  executors  of  said 
will  and  trustees  of  the  trusts  therein  provided.  Under  the  terms  of 
the  will  as  to  the  tmst  estate  created  for  the  benefit  of  the  daughter 
Margaret,  the  daughter  Sophia  R.  C.  Fumiss  and  the  said  Jacob  D. 
Vermilye  became  trustees.  The  trustee  Jacob  D.  Vermilye  died  in 
1892.  Thereafter  until  her  death  his  cotmstee,  Sophia  R.  C.  Furniss, 
continued  to  act  as  surviving  trustee  of  said  trust. 

This  action  was  commenced  in  March,  1911,  and  sought  to  compel 
an  accounting  by  said  Sophia  R.  C.  Fumiss,  as  sole  surviving  trustee  of 
the  trust  contained  in  said  will  for  the  benefit  of  testator's  said  daugh- 
ter Margaret  E.  Zimmerman.  Subsequently  to  the  commencement  of 
the  action  Sophia  R.  C.  Furniss  died,  leaving  a  last  will  and  testament 
whereby  all  of  her  property  was  left  to  her  two  sisters,  Margaret  E. 
Zimmerman  and  Clementina  Furniss.  Testator's  daughter  Clementina 
Furniss  died  since  the  entry  of  final  judgment  herein.  By  her  will  she 
left  all  of  her  property  to  her  sister  Margaret  E.  Zimmerman.  The 
last  surviving  child  of  the  testator,  Margaret  E.  Zimmerman,  died 
during  the  pendency  of  this  appeal,  leaving  all  of  her  property  to 
strangers  to  the  blood  of  William  P.  Furniss,  deceased.  Therefore,  at 
the  present  time,  those  beneficially  interested  in  the  estate  of  Sophia  R. 
C.  Fumiss,  for  whose  acts  an  accounting  is  made,  are  the  same  persons 
as  those  interested  in  the  estate  of  the  life  tenant,  Margaret  E.  Zim- 
memian.  Upon  the  death  of  Margaret  E.  Zimmemian,  she  then  being 
powerless  to  exercise  the  power  of  appointment  contained  in  testator's 
will,  the  persons  to  whom  she  might  have  devised  or  bequeathed  said 
trust  estate  all  being  dead,  the  principal  of  the  tmst  fund  reverted  to 
the  heirs  and  next  oi  kin  of  the  testator.  Since  the  death  of  Sophia 
R.  C.  Fumiss,  the  sole  surviving  trustee  of  the  trust  created  for  the 
benefit  of  Margaret  E.  Furniss,  one  Warren  Cruikshank,  has  been 
substituted  as  trustee  under  said  last  Will  aqd  testament,  and  as  such 
has  been  duly  made  a  party  defendant  herein.  Administrators  have 
been  appointed  with  the  will  annexed  of  Sophia  R.  C.  Furniss,  de- 
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ceased,  and  the  will  of  said  Margaret  E.  Zimmerman  has  been  ad- 
mitted to  probate,  her  executors  have  qualified  as  such,  and  said  ad- 
ministrators of  Sophia  R.  C.  Furniss,  deceased,  and  said  executors  of 
the  will  of  Margaret  E.  Zimmerman,  deceased,  have  been  made  par- 
ties defendant  herein. 

The  estate  of  the  testator  consisted  almost  entirely  -of  real  property. 
Upon  the  death  of  the  daughter  Margaret  E.  Zimmerman,  the  rever- 
sionary interest  in  the  principal  of  the  trust  fund  became  vested  as 
follows :  Three-sixths  thereof  in  the  estate  of  said  deceased  daughter, 
Margaret,  as  the  legal  representative  of  herself  and  her  two  sisters, 
Sophia  and  Clementina;  one-sixth  of  said  estate  went  to  the  plain- 
tiffs, as  the  only  heirs  at  law  and  next  of  kin  of  William  Furniss,  de- 
ceased; one-sixth  to  the  trustees  of  Leon  Furniss,  testator's  deceased 
son ;  and  one-sixth  to  the  widow  and  successor  in  interest  of  testator's 
son  Hartman  K.  Furniss,  deceased.  Testator's  personal  estate  was 
small,  amounting  to  only  $41,899.83,  and  was  no  more  than  sufficient  to 
discharge  his  personal  debts.  Testator  left  a  large  amount  of  valuable 
real  estate  in  and  about  the  city  of  New  York,  consisting  of  business 
property  in  the  lower  part  of  the  city  and  residential  property  through- 
out the  city.  He  was  also  the  owner  of  a  tract  of  land,  consistinjg  of 
about  200  lots  at  the  time  known  as  Bloomingdale,  situate  along  the 
present  Riverside  Drive.  These  lots  were  unimproved  and  unproduc- 
tive, except  as  they  were  rented  to  truck  gardeners  and  produced  a 
small  income,  insufficient  to  pay  the  taxes  assessed  thereon.  Not  long 
prior  to  testator's  death  the  city  of  New  York  instituted  condemnation 
proceedings  for  the  purpose  of  acquiring  a  portion  of  these  vacant  lots 
along  the  Riverside  Drive  for  park  purposes.  After  testator's  death 
an  award  was  made  therein,  and  the  executors  of  his  will  received  for 
the  property  condemned  by  the  city  for  such  purpose  $524,258.  From 
this  amount  was  set  apart  the  share  of  said  real  property  given  to  the 
widow  absolutely  under  the  first  clause  of  testator's  will.  There  re- 
mained, to  become  a  part  of  the  six  trusts  created  by  testator's  will 
for  the  benefit  of  his  children^  the  net  simi  of  $306,506.69.  This  sum 
was  invested  by  the  trustees  under  the  will,  and  the  income  derived 
therefrom  was  sufficient  to  discharge  the  carrying  charges  and  taxes 
upon  the  remainder  of  the  Bloomingdale  lots ;  the  balance  being  paid 
to  the  beneficiaries  under  said  trusts. 

In  1874  an  action  was  brought  to  partition  testator's  real  property. 
A  part  thereof  was  sold  and  the  proceeds  divided  among  the  several 
trusts.  The  so-called  Bloomingdale  lots,  on  the  upper  west  side  of  the 
city,  and  some  of  testator's  residential  property,  were  partitioned  in 
kind ;  the  said  property  being  divided  among  the  six  trust  estates.  A 
difference  then  arose  between  the  sons  and  the  daughters  of  testator; 
the  sons  insisting  that  the  trustees  of  their  shares  should  sell  the  Bloom- 
ingdale lots  belonging  to  their  respective  trusts.  The  trustees  acceded 
to  the  wishes  of  the  sons,  and  the  real  estate  set  apart  to  the  three  trust 
estates  in  behalf  of  said  sons  was  converted  into  money  by  the  trus- 
tees of  said  funds.  Testator's  daughters  adopted  the  opposite  poHcy, 
and  held  the  real  property  covered  by  the  three  trusts  for  their  benefit 
together  in  anticipation  of  an  increase  in  value.    As  a  consequence 
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thereof  the  property  which  was  retained  as  a  part  of  their  several 
trusts  increased  greatly  in  value.  The  parcels  of  the  real  property 
set  apart  to  and  belonging  to  the  trust  for  the  benefit  of  the  daughter 
Margaret  E.  Fumiss  were  held  by  the  trustee  for  her  benefit  for  many 
years.  All  of  said  real  property  was,  however,  sold  before  the  com- 
mencement of  this  action.  In  the  disposition  lliereof  five  different 
sales  were  made,  and  there  was  received  by  the  trustees,  for  the  benefit 
of  Margaret  £.  Zimmerman,  for  said  Bloomingdale  lots,  in  all,  the 
sum  of  $439,337.85.  The  first  of  said  sales  of  the  real  property  in- 
cluded in  the  trust  in  question  was  made  in  1885,  and  the  last  parcel 
was  sold  in  19Q2. 

During  all  the  years  when  this  real  property  was  held,  it  was  prac- 
tically unproductive,  returning  to  the  beneficiary  under  said  trust  prac- 
tically no  income.  It  is  urged  by  her  executors  in  her  behalf  upon  this 
appeal  that  a  portion  of  die  amount  received  from  the  sale  of  these 
lots  should  be  credited  to  income  and  paid  to  the  executors  of  the  es- 
tate of  said  Margaret  E.  Zimmerman,  deceased,  as  income  upon  said 
trust  fund.  In  short,  it  was  claimed  by  the  life  tenant  upon  the  refer- 
ence, specifically,  that  the  amount  received  from  the  deferred  sales  of 
this  unproductive  real  estate  should  be  divided  between  capital  and 
.  income  in  such  manner  that  a  sum  which  would  have  been  sufficient,  if 
invested  at  4  per  cent,  interest  in  December,  1874,  when  said  property 
was  partitioned,  to  produce  the  sum  in  the  hands  of  the  trustees  at  the 
time  of  such  sale,  after  deducting  expenses,  should  be  credited  to  capi- 
tal, and  the  remainder  to  income.  The  referee  decided  that  the  entire 
avails  from  the  sale  of  said  real  property  should  be  credited  tq  capital, 
and  no  part  thereof  credited  to  income,  and  that  part  of  the  judgment  • 
entered  in  accordance  with  the  decision  of  the  referee  in  this  respect 
forms  the  basis  of  the  appeal  now  being  prosecuted  by  the  executors 
of  Margaret  E.  Zimmerman,  deceased. 

The  plaintiffs  appellants  herein  seek  a  reversal  of  the  judgment  en- 
tered upon  alleged  errors  of  the  referee  in  four  respects : 

(1)  The  plaintiffs  appellants  claim  error  by  the  referee  in  absolving 
the  trustees  from  the  duty  of  setting  apart  a  fund  for  the  purpose  of 
restoring  to  the  principal  of  the  estate  amoimts  paid  as  premiums  upon 
bonds  purchased  by  thcto  prior  to  the  year  1907  as  a  part  of  the  in- 
vestment of  trust  funds  in  their  hands. 

(2)  That  the  referee  erred  in  holding  that  the  ordinary  annual  taxes 
on  the  Bloomingdale  lots  were  chargeable  to  principal,  and  not  to  in- 
come. 

(3)  That  the  referee  erred  in  holding  that  penalties  by  way  of 
interest  upon  taxes  and  assessments  upon  the  Bloomingdale  lots,  in- 
curred by  the  trustees  on  account  of  delay  in  payment  of  said  taxes 
and  assessments,  were  chargeable  against  principal,  and  not  against 
income. 

(4)  That  the  referee  erred  in  holding  that  the  estate  of  the  deceased 
trustee  was  not  chargeable  with  loss  resulting  in  the  failure  to  sell 
promptly  certain  real  property  in  the  city  of  Brookl3m  received  by  the  * 
trustees  in  foreclosure  proceedings. 

The  account  of  the  deceased  trustee  was  surcharged  by  the  judg- 
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ment  appealed  from  with  certain  unauthorized  investments,  amounting 
to  $408,717.46.  This  surcbarge  was  for  investments  of  the  trust  fund 
in  securities  unauthorized  by  the  statutes  of  the  state.  The  judgment 
allowed  the  accounting  parties  until  the  expiration  of  one  year  after 
the  conclusion  of  peace  in  Europe  in  which  to  make  good  the  amount 
with  which  they  were  thus  charged.  It  is,  however,  admitted  that  this 
last  consideration  is  without  significance  at  this  time,  as  the  unauthor- 
ized investments  have  been  replaced,  either  in  cash  or  other  l^al 
securities. 

[1]  As  to  the  claim  that  the  referee  erred  in  holding  that  the  trus- 
tees were  not  bound  to  replace  in  the  principal  of  the  estate  premiums 
paid  by  them  in  the  purchase  of  bonds  for  the  investment  of  trust 
funds,  it  may  be  said  that  in  the  progress  of  administering  the  trust 
estate  the  trustees  made  several  purchases  of  municipal  and  railroad 
bonds  as  investments  of  trust  funds.  These  bonds  were  bought  at  a 
premium.  They  all  matured  at  a  definite  time,  and,  of  course,  upon 
maturity  were  redeemable  at  only  their  par  value.  Therefore,  to  the 
extent  of  premiums  paid  in  the  purchase  of  said  bonds,  there  was  an 
encroachment  upon  the  corpus  of  the  trust  estate,  and  it  is  the  claim 
of  the  plaintiffs  appellants  that  such  encroachment  was  unauthorized, 
and  that  to  the  extent  of  the  premiums  there  should  have  been  an 
amortization  of  the  income  derived  from  said  bonds  in  suflScient 
amount  to  make  good  such  encroachment  upon  the  corpus  of  the  trust 
estate.  The  learned  referee  held,  in  substance,  that  until  the  year 
1907  the  law  had  been  unsettled  as  to  the  duty  of  a  trustee  to  amortize 
the  difference  between  the  cost  of  bond  investments  running  for  a  defi- 
nite time  and  purchased  at  a  premium  and  the  amount  at  which  said 
bonds  would  be  ultimately  redeemed.  In  that  )rear  (1907)  the  Court  of 
Appeals,  by  a  decision  in  Matter  of  Stevens,  187  N.  Y.  471,  80  N.  E. 
358,  12  L.  R.  A.  (N.  S.)  814,  10  Ann.  Cas.  511,  finally  established  the 
rule  that,  in  tlie  absence  of  a  clear  direction  in  the  will  to  the  contrary, 
trustees  must  amortize  from  the  income  of  said  bonds  a  fund  suffi- 
cient to  make  good  the  encroachment  upon  the  trust  fund  as  the  result 
of  premiums  paid  for  bonds. 

The  learned  referee  held  that  by  the  decision  in  Matter  of  Stevens 
in  1907  it  became  the  duty  of  trustees  to  provide  a  sinking  fund  out  of 
interest  paid  to  them  on  the  bonds,  sufficient  to  make  good  upon  their 
maturity  the  premium  paid  therefor,  to  the  end  that  the  principal  of 
the  trust  fund  might  be  preserved  intact.  The  purchase  of  bonds  at 
premium  by  the  trustees  in  the  case  at  bar  was  prior  to  this  decision 
in  Matter  of  Stevens,  when,  as  the  referee  concludes,  the  law  was  in 
a  state  of  uncertainty.  An  examination  of  the  authorities  leads  me 
to  differ  with  the  learned  referee  in  such  conclusion.  The  law  seems 
to  have  been  reasonably  well  settled  long  prior  to  the  decision  in  Mat- 
ter of  Stevens  that  a  proper  discharge  of  a  trustee's  duties  involved 
the  preservation  intact  of  the  corpus  of  a  trust  estate  by  providing 
from  the  income  derived  from  bonds  purchased  at  a  premium  suffi- 
•cient  to  make  good  the  premium  paid.  This  court  held,  as  early  as 
1897,  in  New  York  Life  Ins.  &  Trust  Co.  v.  Kane,  17  App.  Div.  542, 
45  N.  Y.  Supp.  543,  and  Matter  of  Hoyt,  27  App.  Div.  285,  50  N.  Y. 
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Supp.  623,  decided  in  1898,  and  in  the  late  case  of  New  York  Life 
Ins.  &  Trust  Co.  v.  Baker,  38  App.  Div.  417,  56  N.  Y.  Supp.  618, 
affirmed  165  N.  Y.  484,  59  N.  E.  257,  53  L.  R.  A.  544,  that  where  a 
trustee  invests  in  bonds,  paying  a  premium  therefor,  he  must  make 
such  deductions  from  the  interest  as  will  suffice  to  make  the  principal 
whole  when  the  bonds  mature. 

The  case  of  Matter  of  Stevens,  upon  which  the  referee  relies  as 
authority  for  the  statement  of  the  doubtful  proposition,  does  not  ma- 
terially  differ  from  the  earlier  decisions.  The  court  in  the  Stevens 
Case  reiterated  the  settled  doctrine  as  to  the  duty  of  trustees  as  to 
amortization  to  cover  premiums  paid,  but  suggests  that  the  terms  of 
the  will  may  be  such  as  to  take  the  case  from  the  general  rule,  but  that 
to  justify  such  exception  to  the  rule  the  intent  of  the  testator  should 
be  expressed  in  the  very  clearest  manner.  The  court  said  in  Matter  of 
Stevens,  187  N.  Y.  471,  at  pige  477,  SO  N.  E.  358,  359  (12  L.  R.  A. 
[N.  S.]  814,  10  Ann.  Cas.  511): 

"We  therefore  adhere  to  the  rule  declared  In  the  Baker  Case  [165  N.  Y.  484, 
59  N.  E.  257,  53  L.  R.  A.  544],  that  in  the  absence  of  a  clear  direction  In  the 
will  to  the  contrary,  where  investments  are  made  by  the  trustee,  the  principal 
must  be  maintained  Intact  from  loss  by  the  payment  of  premium  on  securi- 
ties having  only  a  definite  term  to  run,  while  If  the  bonds  are  received  from 
the  estate  of  the  testator,  then  the  rule  in  the  McLouth  Case  prevails,  and 
the  whole  interest  should  be  treated  as  income.  These  rules  may  not  worK 
perfect  justice  in  all  cases,  and  we  fully  appreciate  that  there  may  be  incon- 
sistencies between  them ;  but  it  is  far  better  that  they  should  be  uniformly 
adhered  to,  even  at  the  expense  of  a  particular  case,  than  that  the  adminis- 
tration of  estates  should  be  subjected  to  constant  litigation  and  disputes.  It 
is  also  to  be  said  that,  unless  the  rule  in  the  Baker  Case  is  to  be  observed,  the 
relative  rights  of  life  tenant  and  remainderman  would  largely  depend  on 
the  favor  or  caprice  of  the  trustee,  who  might  either  buy  a  bond  bearing  a 
high  rate  of  interest  at  a  great  premium,  and  impair  the  principal,  or  buy  a 
bond  bearing  a  lower  rate  of  Interest  substantially  at  par,  and  preserve  the 
principal  intact." 

So  far  as  I  have  been  able  to  discover,  there  is  no  expression  to  be 
found  in  the  will  of  William  P.  Furniss  suggesting  an  intention  on 
testator's  part  that  the  principal  of  the  several  trust  funds  should 
not  be  maintained  intact.  On  the  contrary,  the  will,  as  a  whole,  evinces 
a  clear  intent  on  the  part  of  the  testator  that  the  trust  funds  provided 
by  his  will  should  remain  intact  and  inviolate.  I  am  of  the  opinion 
that  the  account  should  be  restated,  and  to  the  extent  of  the  encroach- 
ments  made  upon  the  corpus  of  the  trust  fund  the  income  of  the  trust 
estate  should  be  charged  with  the  premiums  thus  paid,  and  to  that  ex- 
tent the  amount  credited  to  principal  in  the  account  should  be  in- 
creased. 

[2]  The  referee  held,  I  think  erroneously,  that  the  ordinary  annual 
taxes  on  the  so-called  Bloomingdale  lots  were  properly  chargeable  to 
principal,  and  not  to  income.  The  testator  left  his  widow  certain 
specific  real  and  personal  property.  He  then  directed  ajdivision  of 
his  residuary  estate  into  seven  parts.  As  before  stated,  one  of  said 
parts  went  to  the  widow,  absolutely,  and  one  part  was  left  in  trust  for 
each  of  testator's  six  surviving  children.  At  his  death,  testator's  per- 
sonal estate  amounted  to  $41,899.83.  Shortly  after  his  death,  through 
181N.Y.S.-^4 
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the  award  made  in  condemnation  proceedings  taken  by  the  city,  there 
was  paid  to  the  executors  as  a  part  of  the  residuary  estate  the  net 
amoimt  of  $306,506.69.  The  award  which  the  city  paid  was  $524,258. 
Of  this,  $72,851  was  set  apart  to  the  widow  as  given  to  her  directly 
under  the  will.  A  deduction  for  assessments  to  adjacent  real  proper- 
ty to  the  testator  for  benefits  accruing  by  reason  of  the  creation  of  the 
Riverside  Park,  amounting  to  $144,900.31,  was  also  deducted  from  the 
award,  leaving  the  net  balance  above  mentioned.  In  addition  thereto 
the  testator  left  a  large  amount  of  real  property  in  the  city  of  New 
York.  This  consisted  of  business  property  on  Wall  street,  on  Bond 
street,  and  residential  property  at  other  points  in  the  city  of  New  York, 
all  of  which  was  highly  productive.  He  also  left  200  lots,  known  as 
the  Bloomingdale  property,  in  the  vicinity  of  the  present  Riverside 
Park,  and  some  other  property  of  little  value.  The  executors  and 
trustees,  in  the  performance  of  their  duties,  took  possession  of  all  of 
the  testator's  property,  real  and  personal,  and  managed  the  same.  The 
income  from  testator's  real  property  seems  to  have  been  entirely  suffi- 
cient, even  prior  to  the  award  for  the  Riverside  Drive  property,  to 
meet  the  requirements  of  the  widow  and  children  of  the  testator  for 
their  support  and  maintenance,  including  taxes  and  carrying  expenses 
of  all  real  property  belonging  to  the  estate.  By  his  will  the  testator 
directed  his  executors  and  ^trustees  to  collect  the  rents  of  all  of  his 
real  estate  and  apply  the  same  to  the  payment  of  any  debts  which  he 
might  owe,  and  also  the  payment  of  taxes,  insurance,  and  repairs  on 
said  real  estate,  with  discretion  in  the  executors  to  apply  any  sums 
received  by  them  for  insurance  to  repairs  or  rebuilding  damaged  prem- 
ises. .  The  provision  of  testator's  will  in  this  respect  is  as  follows  : 

"And  I  also  authorize  them  until  such  partition  has  been  effected  to  col- 
lect the  rents  of  all  my  real  estate  and  to  apply  the  same  to  the  payment  of 
debts  which  I  may  owe,  and  also  the  payment  of  taxes,  insurance  and  repairs 
on  real  estate,  and  in  their  discretion  to  apply  any  sums  which  they  may 
receive  for  insurance  to  repairing  or  rebuilding  the  damaged  premises." 

It  is  evident  therefrom  that  the  testator  intended  that  the  ordinary 
annual  taxes  on  the  Bloomingdale  lots  should  be  paid  out  of  the  rents 
of  any  productive  real  estate  of  which  he  died  seized  and  which  was 
held  by  the  trustees.  Very  soon  after  testator's  death  a  substantial 
amount  was  received  from  the  condemnation  of  the  Bloomingdale  lots, 
and  thereafter  said  lots  became,  not  only  self-sustaining,  but  the  re- 
turns from  the  investment  of  the  moneys  received  from  the  award 
materially  increased  the  income  to  the  children.  Following  a  partition 
of  testator's  real  estate  among  the  several  trusts,  the  three  daughters 
of  the  testator  apparently  treated  the  three-sixths  set  apart  for  their 
benefit  as  their  own  exclusive  property,  with  apparently  little  or  no 
concern  as  to  the  reversion  tliereof.  At  this  time  Sophia  was  trustee 
for  Margaret,  and  Margaret  was  trustee  for  Sophia,  and  both  of  them 
were  trustees  for  the  third  sister,  Clementina.  In  administering  the 
three  trusts,  the  sisters  seem  to  have  acted  in  concert,  and  by  n^utual 
consent  used  the  income  from  the  proceeds  of  the  condemnation  prp- 
ceedings  to  pay  the  ordinary  annual  taxes  and  carrying  charges  on 
the  Bloomingdale  lots  still  remaining  unsold,  and  which  were  dis- 
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tribnted  among  the  three  trust  funds.  These  payments  in  their  books 
of  account  were  charged  to  income,  and  not  to  principal.  Prior  to 
1897  it  was  customary  for  the  trustees  to  pay  to  each  beneficiary  the 
gross  income,  and  for  the  boieficiary  to  return  sufficient  thereof  to 
meet  the  current  charges  and  expenses.  In  1877  Mrs.  Zimmerman  re- 
turned from  gross  income  received  by  her  the  exact  amount  which 
was  paid  out  for  taxes.  For  the  15  years  prior  to  1888  she  returned, 
from  the  gross  income  which  she  had  received,  $17,316.24.  The  taxes 
paid  upon  the  Bloomingdale  lot^  during  those  years  amounted  to  $17,- 
287.06.  Firing  those  years  the  net  income  rightfully  payable  to  the 
beneficiary,  after  deducting  al^  current  charges,  including  amortiza- 
tion of  premiums,  varied  from  $5,932.66,  in  1875,  to  $3,539.54,  in  1884. 
There  is  no  claim  but  what  the  net  income  thus  received  was  adequate 
to  support  the  beneficiary  in  comfort  and  in  keeping  with  her  previous 
station  in  life.  No  attempt  was  made  until  the  preparation  of  the  ac- 
count herein  to  charge  against  principal  the  taxes  in  question.  The  ap- 
pellants insist,  and  requested  findings  of  fact  to  be  made  by  the  referee, 
that  such  taxes  were  properly  charged  against  income,  and  not  against 
principal. 

In  the  state  of  the  testator's  property  at  the  time  of  the  making  of 
his  will,  which  was  very  shortly  prior  to  his  death,  the  will  evidences 
an  intent  on  the  testator's  part  to  merge  all  of  his  property  into  these 
several  trusts.  The  testator  had  invested  his  property,  as  he  thought, 
wisely.  Time  demonstrated  the  wisdom  of  his  investment  in  the 
Bloomingdale  lots.  The  testator  foresaw  that  said  lots  were  bound  to 
appreciate  rapidly  in  value.  The  productive  and  the  unproductive 
property  together  made  up  the  trust  funds.  While  these  lots  were 
temporarily  unproductive,  and  subject  to  the  payment  of  taxes  and 
other  carrying  charges,  other  of  his  real  property  which  went  to  make 
up  the  trust  funds  was  highly  productive,  and  it  was  his  evident  in- 
tent that  the  productive  should  carry  the  unproductive.  There  was 
only  a  discretionary  power  of  sale  contained  in  the  will.  There  was 
no  direction  to  the  executors  or  trustees  to  sell.  Under  the  several 
trusts,  the  net  income  only  is  given  to  the  beneficiaries.  I  think  the 
fair  intent  of  the  testator,  from  these  provisions,  was  that  he  intended 
from  the  gross  income  derived  from  all  the  property  and  estate  should 
be  paid  the  taxes  and  carrying  charges  necessary  to  maintain  the  trust 
estate  intact.  While  the  partition  of  the  trust  fund  among  the  sev-' 
eral  trusts  and  the  subsequent  insistence  of  the  sons  that  their  por- 
tions of  the  Bloomingdale  lots  be  sold  and  the  proceeds  invested  by 
the  trustees  of  their  respective  trusts  defeated  the  intent  of  the  testa- 
tor with  respect  to  such  part  thereof,  the  course  pursued  by  the  testa- 
tor's three  daughters  but  carried  out  his  wishes,  and  the  payment  of 
the  carrying  charges  of  the  unproductive  part  of  each  daughter's 
trust  estate  from  the  income  of  the  whole  trust  estate  of  said  daugh- 
ter, she  receiving  only  the  net  income  therefrom,  was  clearly  in  ac- 
cord with  testator's  intent. 

[3]  I  am  unable  to  see  how  the  partition  of  the  trust  estate  and  the 
division  of  the  Bloomingdale  lots  among  the  several  trusts  affects  the 
trust  created  by  die  will  for  the  benefit  of  the  daughter  Margaret^ 
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here  under  consideration,  or  why  such  course  should  defeat  testator's 
intent  so  faithfully  observed  by  the  trustees  as  to  this  particular  trust 
It  is  true  that  testator's  far-sighted  plan  that  the  Bloomingdale  lots 
be  held  by  the  trustees  for  the  joint  benefit  of  the  six  trusts,  and  that 
all  of  his  children  should  share  in  the  increasing  value  of  said  lots  that 
testator  thought  imminent,  was  frustrated  by  the  act  of  one  of  the 
sons  in  bringing  action  to  partition  testator's  entire  residuary  estate 
among  the  several  trusts,  and  there  is  much  force  in  the  suggestion 
of  the  referee,  and  upon  which  he  bases  his  finding  that  said  taxes 
should  be  charged  against  principal,  and  not  against  income,  that  tes- 
tator's intention  was  to  provide  for  his  daughters  and  their  possible 
issue,  and  that  he  did  not  intend  that  they  should  be  restricted  for  the 
benefit  of  their  appointees  or  of  the  reversioners  in  case  said  daughters 
should  die  intestate.  To  the  learned  referee  it  seemed  inequitable 
to  deprive  the  life  tenant  of  reimbursement  for  taxes  paid  by  her  while 
carrying  the  property  for  the  benefit  of  remaindermen.  But,  as  sug- 
gested by  the  referee,  the  testator's  plan  was  frustrated  by  the  partition, 
and  the  referee  has  construed  the  will,  not  in  consonance  with  testa- 
tor's intent,  which  is  always  the  cardinal  principle  of  interpretation  of 
a  will,  but  in  the  light  of  events  occurring  since  testator's  death,  and 
of  which  he  could,  of  course,  have  had  no  laiowledge. 

Margaret  E.  Zimmerman,  testator's  last  surviving  child,  died  with- 
out issue,  and  therefore,  under  the  terms  of  the  will,  intestacy  resulted 
as  to  the  portion  of  testator's  estate  left  in  trust  for  the  daughter  Mar- 
garet. The  plaintiffs  are  testator's  only  heirs  at  law  and  next  of  kin, 
and  as  such  are  entitled  to  the  remainder  of  said  trust  fund.  There 
can  be  nothing  inequitable  in  the  contention  of  the  heirs  and  next  of 
kin  that  as  to  that  part  of  testator's  estate  of  which  he  died  intestate 
the  will  should  be  construed  in  accordance  with  testator's  intent  when 
he  made  it.  I  know  of  no  rule  of  testamentary  construction,  in  cases 
of  partial  intestacy,  favoring  devisees  to  heirs  and  next  of  kin.  The  in- 
tent of  the  testator  should  govern,  and  surely  he  could  not  have  in- 
tended that,  in  case  of  intestacy  as  to  any  part  of  his  estate,  entire 
strangers  should  be  preferred  to  his  heirs  at  law  and  next  of  kin. 

[4]  The  law  is  well-settled  that,  where  a  testator  knowingly  creates 
a  consolidated  trust  fund,  merging  productive  with  unoroductive 
property,  and  the  will  provides  that  the  beneficiary  shall  receive  only 
the  net  income  of  the  entire  fund  for  his  benefit,  the  beneficiary  can 
only  receive  the  surplus  after  the  pa3mcient  of  current  charges  and 
expenses  of  every  kind.  Matter  of  Young,  17  Misc.  Rep.  680,  41  N. 
Y.  Supp.  539,  affirmed  15  App.  Div.  285,  44  N.  Y.  Supp.  585,  affirmed 
160  N.  Y.  705,  57  N.  E.  1129;  Patterson  v.  Vivian,  137  App.  Div. 
596,  122  N.  Y.  Supp.  347;  Spencer  v.  Spencer,  219  N.  Y.  459,  114  N. 
E.  849,  Ann.  Cas.  1918E,  943. 

In  Matter  of  Young,  supra,  the  will  of  one  Thomas  Cornell  was 
involved.  Cornell  died  seized  of  a  large  estate,  consisting  of  produc- 
tive securities  and  unproductive  real  property.  Such  unproductive 
real  estate  included  wild  lands  in  Ulster  and  Greene  counties  and  a 
tract  of  unproductive  real  estate  in  the  city  of  Kingston.  He  gave  to 
his  executors  said  residue  of  his  estate,  in  trust  to  pay  to  h^  wife 
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during  a  certain  period  "ninety  (90%)  per  cent,  of  the  net  income  of 
my  said  estate."  A  controversy  arose  between  the  widow  and  the  re- 
maindermen over  an  item  of  $929.70  paid  by  the  trustees  to  the  state 
treasurer  as  taxes  on  the  wild  lands  embraced  in  the  estate.  The 
surrogate  held  that  all  current  charges  of  every  description  connected 
with  every  species  of  the  property  embraced  in  the  trust,  and  which 
included  the  item  for  taxes  on  wild  lands,  should  be  paid  from  current 
revenues  from  the  whole  estate  before  the  widow  received  anything. 
The  Cornell  will  was  in  many  respects  like  the  will  now  before  us. 
In  discussing  that  will,  and  in  an  effort  to  ascertain  and  define  the 
intent  of  the  testator,  the  surrogate  wrote  as  follows : 

**He  had  seen  this  prc^erty  grow  up  and  assume  the  proportions  that  It 
had  at  the  time  of  his  death.  No  one  knew  bo  well  as  he,  whose  untiring  in- 
dustry and  frugality  had  amassed  it,  its  earning  capacity,  and  the  possibili- 
ties of  its  development  His  will  proyides  a  comprehensive  scheme  for  re- 
taining this  wealth  in  his,  own  family.  Almost  every  contingency  which 
the  ingenuity  of  man  could  foresee  is  fully  provided  for.  •  •  •  This 
testator  knew  that  some  portions  of  his  estate  yielded  little  or  no  income, 
while  other  portions  yielded  a  large  income.  It  was,  however,  for  his  es- 
tate as  nn  entirety  that  he  always  provided.  He  was  satisfied  with  his  own 
investments.  He  gave  no  direction  to  sell  any  particular  property,  nor 
change  any  particular  Investm^it,  but  directed  his  trustee  'to  preserve  and 
keep  my  said  estate  together  intact,'  etc.,  giving  him,  however,  the  power  to 
realize  on  Investments  when  necessary  for  the  estate,  or  when  the  trustee 
deemed  it  advisable." 

And  with  reference  to  the  real  property  within  the  limits  of  the 
city  of  Kingston  the  surrogate  continues: 

"With  acres  of  land  in  the  heart  of  this  dty  rapidly  increarlug  In  value, 
with  the  unappeasable  desire  to  aggrandize  and  enlarge  his  estate,  he  makes 
no  direction  to  his  trustees  to  seU  this  real  estate,  except  In  their  dlsoretiou." 

The  surrogate  then  concludes: 

"Every  will,  in  conformity,  of  course,  to  the  general  rules  for  construc- 
tion, must  be  determined  by  the  intention  of  the  testator.  Measured  by  this 
standard,  I  must  hold  that  by  the  phrase  'net  income'  this  testator  meant 
such  income  as  should  be  left  after  payment  of  all  the  ordinary,  proper,  and 
necessary  expenses  of  conducting  and  conserving  his  estate,  including  tlie 
repairs  of  buildings,  taxes,  and  salaries,  and  wages  of  all  necessary  em- 
ployes of  the  estate." 

The  decision  of  the  surrogate  was  affirmed  by  the  Appellate  Di- 
vision, Third  Department  (15  App.  Div.  285,  44  N.  Y.  Supp.  585),  and 
the  judgment  of  affirmance  of  the  Appellate  Division  was  unani- 
mously affirmed  by  the  Court  of  Appeals,  without  opinion  (160  N.  Y. 
705,  57N.E.  1129). 

In  the  matter  of  the  discretion  given  to  the  trustees,  the  will  now 
before  us  resembles  that  of  Thomas  Cornell.  In  gaining  an  insight 
into  the  attitude  and  intent  of  the  testator,  it  is  well  to  carefully  note 
the  language  of  his  will.  The  will  of  William  P.  Furniss  provided  as 
follows : 

"I  authorize  and  empower  the  trustees  of  every  one  of  the  trusts  herein 
contained  to  sell  any  of  the  real  estate  comprised  In  his  trust  and  in  such 
case  the  said  trustees  are  to  hold  the  proceeds  subject  to  the  trusts  and  limi- 
tations and  provisions  as  are  expressed  and  in  relation  to  the  share  to  which 
the  land  sold  belonged.    I  further  authorize  and  empower  the  said  trustees' 
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to  mortgage  any  lands  belonging  to  their  respectiTe  trusts,  if  they  shall  deem 
It  advisable.  I  also  authorize  said  trustees  to  lease  lands  belonging  to 
their  respective  trusts  subject  to  such  covenants  and  conditions  as  they  shall 
think  proper,  but  not  for  terms  longer  than  twenty-one  years  from  the  execu- 
tion of  the  demise.  I  also  authorize  my  said  executors  to  agree  to  a  par- 
tition of  lands  which  I  may  hold  in  common  with  other  persons  and  also  to 
partition  my  estate,  real  as  well  as  personal,  into  shares  amongst  the  parties 
who  may  be  entitled  thereto  as  above  expressed.  And  I  also  authorize  them 
until  such  partition  has  been  effected  to  collect  the  rents  of  all  my  real  estate 
and  to  apply  the  same  to  tbe  payment  of  debts  which  I  may  owe,  and  also 
the  payment  of  taxes,  Insurance  and  repairs  on  real  estate,  and  in  th^r  dis- 
cretion to  apply  any  sums  which  they  may  receive  for  insurance  to  repairing 
or  rebuilding  the  damaged  premises.  I  further  authorize  ray  said  executors 
to  compromise  in  their  discretion  all  claims  due  to  my  estate  or  any  claims 
that  may  he  made  against  it.  1  hereby  authorize  such  of  my  executors  as  shall 
(lualify  and  such  of  the  trustees  as  idiall  undertake  the  execution  of  the  sey- 
eral  trusts  herein  contained  to  do  and  perform  every  act  discretionary  or 
otherwise  that  all  said  executors  or  all  the  trustees  of  each  several  trust 
could  perform  under  the  expressions  of  this  will.  I  hereby  declare  that  all 
the  powers  herein  given  are  intended  to  be  discretionary,  and  to  be  exercised 
or  not  as  the  said  executors  or  trustees  shall  think  proper,  hereby  authorizing 
a  majority  of  trustees  of  any  share  to  exercise  such  discretion  if  there  shall 
be  a  difference  of  opinion  between  them." 

As  in  the  Cornell  will,  the  Fumiss  will  gives  to  each  life  beneficiary 
the  net  income  upon  the  entire  trust  fund,  and  the  intent  of  the  tes- 
tator that  the  net  income  only,  of  both  realty  and  personalty,  should 
be  paid  to  each  beneficiary,  runs  through  every  trust  provision  of  the 
will.  For  instance,  as  to  the  trust  for  the  benefit  of  testator's  daughter 
Margaret  the  will  provides: 

"Another  of  said  shares  I  give  to  my  executors  exclusive  of  my  daughter 
Margaret  E.  Pumiss  In  trust  to  collect  the  rents  and  income  of  the  real  es- 
tate and  to  keep  invested  and  collect  the  income  of  personal  estate  and  to 
pay  over  the  net  income  of  both  realty  and  personalty  to  my  said  daughter 
Margaret  during  her  life." 

In  Patterson  v.  Vivian,  supra,  the  construction  of  tlie  will  of  one 
Marshall  O.  Roberts  was  involved.  The  will  in  that  case  gave  the 
residue  of  the  testator's  estate  to  the  executors  in  trust  for  the  benefit 
of  the  testator's  children.  Payments  were  to  be  made  to  said  benefi- 
ciaries out  of  *'net  income."  A  tract  of  unimproved  land  on  Colum- 
bus avenue  in  the  city  of  New  York  was  included  in  such  residue  and 
trust.  At  the  time  of  testator's  death  it  was  worth  $22,500.  The  will 
contained  a  discretionary  power  of  sale  in  the  executors  and  trustees, 
and  the  unimproved  land  in  question  was  retained  by  them  for  many 
years.  It  was  finally  sold  for  $200,000.  During  the  time  they  held  this 
real  property,  the  executors  paid,  from  the  general  income  of  the 
trust  estate,  taxes  on  the  unimproved  tract  amounting  in  the  aggre- 
gate to  $24,344.07.  An  effort  was  made  to  obtain  reimbursement 
from  the  proceeds  of  sale  for  said  taxes  paid,  and  that  only  the  balance 
should  be  credited  to  the  principal  of  the  estate.  The  views  of  this 
court  with  reference  thereto  were  expressed  in  the  dissenting  opinion 
of  Miller,  J.,  in  which  dissenting  opinion,  however,  the  writer  of 
the  prevailing  opinion  in  that  respect  concurred.  This  court,  there- 
fore, said  in  Patterson  v.  Vivian,  137  App.  Div.  596,  at  page  605,  122 
N.  Y.  Supp.  347,  350: 
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"The  Colnmbus  aTenne  lots  formed  a  part  of  the  general  estate  of  the 
testator,  left  to  his  executors  In  trust,  with  the  power  of  sale  to  be  exercised 
in  their  discretion,  and  until  sold  remained  a  part  of  the  capital  of  the  estate. 
Appreciation  in  value  Is  not  income.  The  cestuis  que  trustent  have  not  con- 
tributed the  taxes,  as  is  contended,  because  they  were  entitled  only  to  what  was 
left  after  the  payment  of  such  taxes.  There  is  no  question  but  that  the  dis- 
cretion of  the  executors  has  been  wisely  exercised,  and,  as  a  result,  such  ces- 
tuis que  trustent  will  now  receive  the  income  of  $200,000.  Cases  arising  upon 
Investments  made  by  trustees  have  no  application.  The  appellants  Van  Wart 
and  Roberts  cite  Matter  of  Rogers,  22  App.  Div.  428  [48  N.  Y.  Supp.  175],  and 
rely  upon  certain  expressions^  in  the  opinion  of  Cullen,  J.,  wholly  apart 
from  their  context  That  case  dealt  with  the  distribution  among  stockholders 
of  certain  assets  of  a  dissolved  corporation  and  of  the  stock  of  a  new  corpo- 
ration organized  to  take  over  the  plant  and  the  business  of  the  old  one.  The 
nature  of  the  transaction  itself,  rather  than  the  will  of  the  testator,  deter- 
mined whether  the  distribution  was  of  capital  or  income." 

In  the  case  of  Spencer  v.  Spencer,  219  N.  Y.  459, 114  N.  E.  849,  Ann. 
Cas.  1918E,  943,  the  will  of  Lorillard  Spencer  created  what  was  termed 
by  the  court  a  composite  trust  fund,  and  gave  the  net  income  of  said 
trust  fund  to  his  wife.  Testator's  estate  included  two  parcels  of  un- 
productive real  estate.  One  parcel  was  located  at  Williamsbridge,  and 
was  known  as  the  '^Williamsbridge  farm,"  in  which  the  testator  own- 
ed a  one-third  interest.  The  other  parcel  was  situate  on  the  Bronx 
and  Pelham  Parkway.  Testator  in  that  case  clearly  indicated  by  the 
third  paragraph  of  his  will  that  he  expected  to  dispose  of  his  inter- 
est in  the  Williamsbridge  farm  before  he  died,  or  that  the  same  should 
be  sold  by  his  trustees  soon  after  his  death.  The  third  clause  of  the 
will  provided  that,  in  case  said  Williamsbridge  farm  was  not  sold  until 
after  testator's  death,  h^  gave  to  his  son,  Lorillard  Spencer,  Jr.,  "a 
sum  eoual  to  twenty-five  (25)  per  cent,  of  the  net  amount  or  amounts 
realized  from  such  sale  or  sales,  to  be  paid  to  him  as  soon  as  practi- 
cable after  the  net  proceeds  of  such  sale  or  respective  sales  are  col- 
lected." The  residue  of  his  estate  testator  included  in  what  the  court 
called  a  composite  trust  fund.  The  court  held  that  the  testator's  in- 
terest in  the  Williamsbridge  farm  never  became  a  part  of  said  com- 
posite trust  fund,  but  that  the  testator  intended  to  include  in  said 
trust  only  the  75  per  cent,  of  the  net  proceeds,  after  paying  his  son 
25  per  cent.,  after  deducting  taxes  and  carrying  charges,  as  well  as 
the  expenses  of  sale.  It  was  also  claimed  by  appellant's  coVinsel  that, 
as  to  the  unproductive  real  estate  on  Bronx  and  Pelham  Parkway,  the 
same  rule  should  prevail.  To  this,  however,  the  court  refused  to  ac- 
cede, and  such  unproductive  real  estate  became  a  part  of  the  composite 
trust  fund.    The  court  said: 

"The  general  rule  undoubtedly  is  that  taxes  and  carrying  charges  on  real 
estate  held  by  trustees  for  a  life  beneficiary  are  to  be  paid  out  of  the  income 
of  the  trust  estate,  and  are  not  property  chargeable  to  capital  account,  unless 
the  will  of  the  testator  contains  unequivocal  directions  to  the  contrary." 

The  retention  of  the  Bloomingdale  lots  by  the  trustees  resulted  in 
great  appreciation  in  the  value  of  said  property.  The  first  of  the  lots 
allotted  to  the  trust  estate  of  Margaret  E.  Zimmerman  (formerly  Mar- 
garet E.  Furniss)  was  sold  in  1885,  and  the  last  of  the  lots  comprised 
in  her  trust  fund  was  sold  in  1902.    The  total  amount  realized  by  her 
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trustees  upon  the  sale  of  all  of  said  lots  was  $439,377.85.  There  was 
deducted  therefrom  as  commissions  and  legal  expenses  $82,576.96, 
leaving  a  net  balance  as  the  proceeds  of  the  lots  allotted  to  her  of 
$356,760.89.  During  the  period  that  these  lots  were  held  there  was  a 
small  income  derived  therefrom,  from  rentals  for  truck  garden  pur- 
poses, which  by  the  account  has  been  credited  to  capital.  I  think,  un- 
der the  cases  above  cited  and  for  the  reasons  stated,  the  referee  im- 
properly held  that  the  payment  of  such  taxes  from  income  was  in- 
equitable, t 

[5]  The  referee  also  held  that  certain  penalties  accruing  by  reason 
of  delay  in  the  payment  of  taxes  and  assessments  upon  the  Blooming- 
dale  lots  were  chargeable  against  principal,  and  not  against  income. 
This  interest  upon  taxes  amounted  to  $2,556.70.  The  final  judgment 
followed  the  conclusion  of  the  referee  with  reference  to  such  penalties, 
and  provided  that  the  same  should  be  charged  against  principal,  and 
not  against  income.  The  learned  referee  justifies  his  action  in  reach- 
ing such  conclusion  upon  the  fact  that  the  evidence  showed  that  taxes 
and  assessments  were  being  constantly  adjusted,  and  that  efforts  were 
being  made  from  time  to  time  in  good  faith  on  the  part  of  the  trustees 
to  reduce  such  taxes;  that  delay  was  unavoidable  owing  to  litigation 
\o  test  the  effort  of  the  trustees  to  reduce  such  taxes  and  payments 
could  not  be  safely  made  until  the  termination  of  such  litigation.  The 
referee  holds  that  the  trustees  might  be  liable  for  interest,  if  there 
was  an  unreasonable  delay  after  the  litigations  were  ended  and  had 
funds  with  which  to  pay  the  same;  but  the  referee  concludes  that 
the  amount  of  such  interest  is  inconsiderable,  and,  in  view  of  the  great 
^^rofit  accruing  to  the  remaindermen,  the  referee  finds  that  the  same 
should  be  disregarded.  I  have  been  unable  to  discover  why  the  taxes 
were  not  paid  promptly  and  before  penalties  accrued.  The  delay  in 
payment  of  taxes  and  assessments  for  which  the  penalties  were  paid 
appears  to  me  to  have  resulted  not  from  litigation  with  reference  to 
such  taxes  and  assessments.  The  reason  for  delay  in  payment  of 
tstxes  does  not  clearly  appear,  but  it  does  appear  that  the  practice  was 
for  the  beneficiary,  having  received  all  of  the  income  of  the  trust 
estate,  to  return  to  the  trustees  sufficient  to  pay  the  assessments  as  they 
fell  due.  The  life  tenant,  therefore,  had  the  use  of  the  money  that 
should  have  been  returned  to  the  trustees  to  pay  said  assessments,  and 
said  life  tenant  should  be  charged  therewith.  A  proper  discharge  of 
their  duties  as  trustees  should  have  prompted  the  trustees  to  have  paid 
and  discharged  the  taxes  on  the  property  before  the  accrual  of  penal- 
ties thereon.  I  am  able  to  discover  no  good  excuse  for  the  negligence 
of  the  trustees  in  failing  to  pay  said  taxes  before  penalties  accrued. 

[8-9]  As  to  the  fourth  ground  of  error  alleged  by  the  plaintiffs  ap- 
pellants, it  appears  that  a  loan  was  made  to  one  Felt  by  said  trustees  in 
March,  1875,  in  the  sum  of  $19,624.83,  said  loan  being  secured  by  a 
7  per  cent,  mortgage  on  property,  known  as  Gowanus  Canal  property, 
situate  in  the  city  of  Brooklyn.  After  the  mortgagor  had  defaulted  in 
two  payments  of  interest,  foreclosure  proceedings  were  brought  on 
April  1,  1878;  resulting  in  the  sale  of  the  property,  which  was  bid  in  by 
the  trustees  at  foreclosure  sale.    The  expenses,  including  arrears  of 


Digitized  by 


Google 


Sup.  Ct.)  PUBNISS  V.  GRUIESHANX  B37 

(181  N.T.8.) 

taxes,  amounted  to  $4,312.91.  The  trustees  held  this  property  from 
the  time  6f  sale,  October,  1880,  to  January,  1889,  when  the  property  was 
sold  by  the  trustees  at  private  sale  to  one  Nicholas  Ryan  for  $l/,000. 
The  loss  upon  the  bond  which  the  mortgage  secured  amounted  to  $6,- 
937.74.  This  was  charged  to  capital  by  the  executors,  as  set  forth  in 
the  account  filed.  The  referee  held  that  at  the  time  of  the  original  loan 
in  1875  counsel  for  the  trustees  took  every  precaution  to  safeguard 
the  investment.  The  evidence  amply  sustains  the  referee  in  such  find- 
ing. At  that  time  the  property  was  appraised  at  over  $40,000,  or 
more  than  double  the  loan.  The  title  was  examined  and  approved  by 
counsel  for  the  trustees.  The  borrower  and  bondsman  was  a  coal 
dealer  having  his  place  of  business  upon  the  premises. 

It  is  not  claimed  that  there  was  any  negligence  or  failure  of  duty  in 
making  the  loan,  or  in  instituting  the  foreclosure  proceedings,  or  in 
bidding  in  the  property  on  the  sale  for  the  benefit  of  the  estate ;  but  it 
is  claimed  on  the  part  of  the  appellants  that  the  property  was  not  dis- 
posed of  within  a  reasonable  time  by  the  trustees  who  had  bid  in  the 
same,  and  that  the  trustees  were  neglectful  of  their  duty  in  not  dispos- 
ing of  the  property  for  a  greater  sum  than  was  realized  thereon. 
After  the  property  was  bid  in  by  the  trustees,  it  was  for  a  time  leased 
at  $1,000  and  afterwards  for  $2,000  per  annum.  The  referee  held  that 
following  the  panic  of  1873  there  was  a  serious  depression  of  all  real 
pfoperty,  and  there  was  no  evidence  that  the  $17,000,  the  sale  price 
obtained  for  said  property  by  the  trustees  in  January,  1889,  was  less 
than  the  value  of  the  property,  and  that  there  was  no  abuse  of  dis- 
cretion or  lack  of  diligence  on  the  part  of  the  trustees  in  conducting  the 
foreclosure  proceeding  and  in  holding  the  property  from  1878  to  the 
time  of  sale  in  January,  1890.  The  learned  referee  justified  his  re- 
fusal to  surcharge  the  income  herein  with  the  amount  of  loss  upon 
said  investment  upon  the  ground,  first,  that  the  trustees  presumably 
did  their  duty,  and  also  that  by  reason  of  the  great  depression  in  values 
from  1878  to  1888  it  did  not  appear  to  the  satisfaction  of  the  referee 
that  the  property  was  sold  for  less  than  its  full  value. 

Two  witnesses  were  sworn  in  plaintiffs'  behalf  as  to  the  value  of 
said  property.  The  first  witness,  one  Rustin,  testified  that  he  had  been 
engaged  in  the  real  estate  business  in  the  vicinity  of  the  property  in 
question  for  48  years,  and  that  he  had  been  familiar  with  values  of 
real  estate  in  that  vicinity  since  1875.  He  testified  that  the  Gowanus 
Canal  property  in  question  in  1875  was  worth  $41,880,  and  that  the 
rental  value  was  $2,000  per  annum ;  that  the  property  was  worth  the 
same  amount  in  1880,  and  that  at  any  time  between  1880  and  1884  the 
property  could  have  been  sold  for  approximately  $40,000.  This  was 
purely  opinion  evidence  on  the  part  of  the  witness.  Edward  H.  Litch- 
field, a  large  property  owner  in  that  vicinity,  and  who,  in  fact,  owned 
land  immediately  across  the  canal  from  the  property  in  question,  tes- 
tified that  the  property  was  worth  $5,000  per  lot,  and  that  on  or  about 
August  3,  1886,  a  parcel  of  about  two-thirds  the  size  of  the  property 
involved  herein  was  sold  by  his  father  for  $29,214.  The  witness  Litch- 
field and  his  father  owned  600  or  700  lots  in  the  immediate  neighbor- 
hood, and  but  the  single  instance  of  a  sale  during  the  period  when  the 
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trustees  held  said  real  estate  is  mentioned  to  corroborate  the  opinion 
of  the  witness  as  to  value. 

Notwithstanding  such  testimony,  I  do  not  think  it  satisfactorily 
appears  that  a  sale  of  the  property  could  have  been  made  at  any  time 
while  the  trustees  held  title  thereto  at  a  greater  price  than  was  eventu- 
ally obtained  therefor.  Of  course,  the  law  is  well  settled  that  the 
trustees  were  unauthorized  to  indefinitely  hold  this  real  property  as  an 
investment  of  trust  funds,  and  it  was  their  duty  to  move  with  reason- 
able diligence  to  sell  the  property  and  reduce  it  to  securities  permitted 
by  law  for  the  investment  of  trust  funds.  The  presumption  is  that 
they  acted  with  due  diligence.  They  held  the  property  during  a  period 
of  great  and  continued  depression  in  real  estate  values,  following  the 
panic  of  1873.  They  placed  the  property  in  the  hands  of  reputable 
real  estate  agents  for  sale,  and  in  the  meantime  received  a  good  income 
therefrom  by  way  of  rentals.  I  do  not  think  the  conduct  of  the  trus- 
tees was  so  negligent,  in  the  absence  of  more  direct  proof  than  the 
record  affords,  as  to  require  that  the  account  should  be  surcharged  by 
crediting  to  principal  the  amount  of  the  loss  sustained. 

[10]  The  only  remaining  question  to  be  considered  is  as  to  the  ref- 
eree's conclusion  that  the  entire  proceeds  from  the  sale  of  the  Bloom- 
ingdale  lots  should  be  credited  to  capital,  and  that  the  life  tenant  was 
not  entitled  to  any  part  thereof  as  income.  The  life  tenant  appealed 
from  that  portion  of  the  judgment  entered  in  conformity  with  such 
finding  of  the  referee.  I  think  the  referee  properly  disposed  of  that 
matter.  It  was  the  contention  of  the  appealing  life  tenant  that  the 
proceeds  received  from  the  'deferred  sales  of  3ie  Bloomingdale  lots 
''  should  be  so  divided  between  capital  and  income  that  a  sum  which 
would  have  been  sufficient,  if  invested  at  4  per  cent,  interest  in  Decem- 
ber, 1874,  immediately  following  the  partition  of  the  estate,  to  produce 
the  sum  in  the  hands  of  the  trustees  at  the  time  of  such  sale,  after  de- 
ducting expenses,  should  be  credited  to  capital,  and  that  the  remainder 
should  be  credited  to  income.  This  contention  is  upon  the  theory  that 
the  careful  management  of  the  estate  by  the  trustees  and  their  delay  in 
selling  the  property  resulted  in  a  great  appreciation  in  value ;  that  the 
life  tenant  suffered  by  such  delay  in  converting  said  realty,  in  that  dur- 
ing all  the  years  they  held  the  property  in  anticipation  of  an  increase 
in  value  they  realized  little  or  no  income  therefrom ;  and  that  equitably 
they  should  now  share  in  the  appreciated  value  that  resulted  from 
holding  the  property. 

In  support  of  such  claim  the  personal  representatives  of  the  said 
defendant  appellant  cite  and  rely  upon  Lanier  v.  Taylor,  186  App.  Div. 
271,  174  N.  Y.  Supp.  346;  Lawrence  v.  Littlefield,  215  N.  Y.  561,  109 
N.  E.  611 ;  and  Spencer  v.  Spencer,  219  N.  Y.  459,  114  N.  E.  849,  Ann. 
Cas.  1918E,  943.  In  each  of  those  cases  there  was  an  absolute  trust  in 
conversion,  and  an  equitable  conversion  of  the  real  estate  into  person- 
alty. Under  the  will  of  William  P.  Fumiss,  deceased,  no  such  trust 
in  conversion  was  intended.  The  power  of  sale  was  not  mandatory, 
but  discretionary.  The  testator's  estate  at  the  time  of  his  death  was 
invested  in  a  manner  evidently  entirely  to  his  satisfaction.  So  far  as 
appears,  ample  provision  was  made  for  the  needs  of  the  family  and 
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there  was  the  prospect  of  an  increase  in  value.  In  his  will  he  made  no 
direction  to  his  executors  to  change  any  of  his  investments.  Such 
powers  of  sale,  or  to  mortgage  or  lease  his  property,  as  the  testator's 
will  contained,  were  apparently  intended  as  an  assistance  to  the  execu- 
tors and  trustees  in  their  management  of  the  estate.  The  will  did 
contain  a  power  of  sale,  but  it  was  carefully  worded,  and  was  to  be 
exetcised  or  not  according  to  the  discretion  of  the  trustees. 

This  court  held  in  Patterson  v.  Vivian,  supra,  that  where  testa- 
mentary trustees,  having  a  discretionary  power  of  sale,  after  holding 
the  lands,  sold  them  at  an  increased  value,  appreciation  is  not  income 
payable  to  the  cestuis  que  trustent.  With  reference  to  the  unproductive 
property  included  in  the  trust  estate  this  court  said  in  that  case  (137 
App.  Div.  at  page  605,  122  N.  Y.  Supp.  350)  : 

"The  Columbus  avenue  lots  formed  jl  part  of  the  general  estate  of  the 
testator,  left  to  bis  executors  in  trust;  with  the  power  of  sale  to  be  exer- 
cised in  their  discretion,  and  until  sold  remained  a  part  of  the  capital  of  the 
estate.  Appreciation  in  value  is  not  Income.  The  cestuis  que  trustent  have 
not  contributed  the  taxes,  as  is  contended,  because  they  were  entitled  only 
to  what  was  left  after  the  payment  of  such  taxes." 

In  withholding  the  Bloomingdale  property  for  an  average  period  of 
over  20  years,  the  daughters,  as  trustees  of  their  respective  shares, 
pursued  a  policy  concurred  in  by  all.  Of  the  several  parcels  of  said 
property  forming  a  part  of  the  trust  estate  of  the  daughter  Margaret, 
she  enjoyed  for  33  years  the  income  upon  the  increased  value  of  the 
parcel  of  said  real  property  sold  in  1885,  and  for  20  years  she  enjoyed 
the  increased  income  from  the 'property,  sold  in  1897;  for  19  years 
she  enjoyed  the  increased  value  of  the  lands  sold  in  1899,  and  for  16 
years  prior  to  her  death  she  enjoyed  the  increased  value  received  from 
the  sale  of  the  last  parcel  in  1902.  It  therefore  appears  that  the  ap- 
pealing defendant  substantially  profited  by  the  delay  in  disposing  of 
the  real  property.  I  know  of  no  equitable  reason  why  now,  for  the 
benefit  of  entire  strangers  in  blood  to  the  testator,  William  P.  Fumiss, 
the  proceeds  from  the  sale  of  said  real  property  should  be  encroached 
upon.  The  plaintiffs  are  the  sole  surviving  descendants  of  the  testa- 
tor, and  are  entitled  to  the  remainder  of  the  trust  estate  6i  the  testa- 
tor's daughter  Margaret.  As  before  stated,  the  authorities  relied  upon 
in  support  of  the  claim  of  the  defendant  appellant  are  based  upon  the 
case  of  an  absolute  trust  in  conversion.  In  Spencer  v.  Spencer,  219 
N.  Y.  459,  at  page  465,  114  N,  E.  849,  850  (Ann.  Cas.  1918E,  943), 
Judge  Cuddeback  said : 

"In  Lawrence  v.  Uttlefleld  [215  N.  Y.  561,  109  N.  B.  611]  this  court  said: 
The  legal  question  presented  by  the  complaint  and  demurrer  Is  whether 
under  a  will  creating  a  trust  of  unproductive  real  estate,  Income  payable  to 
a  life  beneficiary  and  remainder  to  others,  with  an  Imperative  power  of  sale 
and  equitable  conversion  of  the  real  estate  into  personalty  at  the  death  of  the 
testator,  with  actual  sale  and  conversion  accruing  only  after  a  cohsiderable 
delay,  the  testator  will  be  held  to  have  Intended  that  the  proceeds  thus  and 
when  realized  shall  be  apportioned  between  Income  payable  from  the  time 
of  his  death  to  the  Ufe  beneficiary  and  principal  belonging  to  the  remainder- 
men, or  whether  he  is  to  be  assumed  to  have  Intended  that  the  proceeds 
thus  realized  should  be  treated  wholly  as  principal  with  income  payable 
thereon  to  the  life  beneficiary  only  from  the  date  of  actual  conversion'  (page 
567  [109  N.  B.  613])." 
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The  Court  of  Appeals  held  that  there  was  an  absolute  trust  in  con- 
version of  the  WiUiamsbridge  farm.  Such  conversion  the  court  de- 
duced, not  only  from  the  third  clause  of  the  will,  which  specifically 
provided  for  a  sale  of  said  farm  and  that  75  per  cent,  of  the  proceeds 
of  testator's  interest  therein  should  become  a  part  of  the  composite 
trust  fund,  but  also  from  the  situation  of  testator's  property,  the  rela- 
tive value  of  its  different  portions,  and  the  condition  and  requirements 
of  the  beneficiary.    The  Court  of  Appeals  then  said : 

"The  sixtb  clause  of  the  will  gives  the  residuum  of  the  estate  to  the  trus- 
tees named  in  the  trust,  to  Invest  and  reinvest  the  same,  and  pay  the  In- 
come to  the  widow  as  directed.  It  seems  quite  plain  that  the  testator  did 
not  intend  to  have  this  unproductive  WiUiamsbridge  farm  go  permanently 
to  make  up  the  composite  trust  fund.  The  third  paragraph  of  the  will  shows 
that  he  expected  to  dispose  of  the  farm  before  he  died,  or  that  his  trustees 
would  sell  it  soon  after  his  death,  ^e  had  owned  the  farm  for  some  five 
years  at  the  date  of  the  wiU,  and  he  knew  something  of  the  cost  of  carrying 
it.  To  give  his  widow  the  income  from  the  unproductive  f^rm  would  be 
somewhat  of  a  mockery.  That  would  be  to  place  In  the  composite  trust  fund 
an  investment  which  would  not  only  consume  all  the  income,  but  in  the  end 
would  consume  the  principal  of  the  fund.  The  farm,  while  owned  by  the 
trustees,  would  be  considered  and  treated  apart  from  the  trust  fund." 

The  beneficiary  of  the  trust  fund,  testator's  widow,  asked  that  the 
trustees  be  directed  to  charge  the  taxes  and  carrying  expenses  of  the 
WiUiamsbridge  farm  against  the  principal  of  the  trust  estate,  and  not 
against  income.  The  trial  court  held  adversely  to  the  beneficiary,  and 
the  court  was  affirmed  by  the  Appellate  Division.  The  Court  of  Ap- 
peals reversed,  directing  a  modification  of  the  judgment,  so  as  to  ad- 
judge that  the  taxes  and  carrying  charges  of  the  WiUiamsbridge  farm 
should  be  transferred  from  income  to  principal  account,  and  that  the 
amount  theretofore  deducted  from  income  of  the  trust  estate  to  meet 
such  taxes  and  carrying  charges  should  be  paid  to  the  beneficiary,  and 
that  future  charges  of  the  same  nature  should  be  dealt  with  in  like 
manner. 

In  the  will  now  under  consideration  there  is  no  "imperative  power 
of  sale  and  equitable  conversion  of  the  real  estate  into  personsdty  at 
the  death  of  the  testator,"  as  was  the  case  in  Lawrence  v.  Littlefield, 
supra.    The  will  of  William  P.  Fumiss  provided : 

"That  all  powers  herein  given  are  intended  to  be  discretionary  and  to  be 
exercised  or  not  as  the  said  executors  or  trustees  shall  think  proper." 

With  this  clause  in  the  will  it  is  difficult  to  see  how  it  can  be  said  that 
there  is  an  absolute  direction  in  conversion  in  this  will.  The  deter- 
minative feature  in  each  of  the  authorities  cited  in  behalf  of  the  de- 
fendant appellant  is  the  existence  of  an  absolute  trust  in  conversion. 
The  case  of  Matter  of  Rogers,  22  App.  Div.  436,  48  N.  Y.  Supp.  181, 
is  cited  in  behalf  of  the  defendant  appellant,  wherein  Justice  CuUen 
said: 

"Why  should  the  life  tenant  fast  for  25  years,  that  the  remainderman  may 
feast  at  the  end  of  that  period?  Why  should  each  not  have  exactly  his  own, 
so  far  as  It  is  possible  to  ascertain  It?" 

But  immediately  following  the  language  thus  quoted  Justice  Cullen 
says: 
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'*The  value  of  the  corpus  may  be  increased  by  the  appreciation  In  the  value 
of  the  subject  of  the  trust.  A  piece  of  real  property,  devised  in  trust,  might 
greatly  rise  in  value,  and  of  this  the  remaindermen  would  get  the  full  benefit.*^ 

I  think  the  referee  properly  held  that  the  life  tenants  were  not  en- 
titled to  share  in  the  avails  of  this  real  property,  and  that  when  the 
same  was  disposed  of  it  was  the  duty  of  the  trustees  to  hold  and  invest 
the  same  and  receive  the  income  therefrom,  and  that  at  the  ending  of 
the  trust  the  entire  proceeds  were  properly  regarded  as  capital. 

I  therefore  conclude  that  the  judgment  appealed  from  should  be 
modified,  so  as  to  require  a  restatement  of  the  account  in  behalf  of  the 
deceased  trustee,  so  as  to  increase  the  amount  credited  to  principal  and 
diminish  the  amount  credited  to  income : 

(1)  In  respect  to  the  encroachments  upon  the  corpus  of  the  estate 
to  the  amount  of  premiums  paid  upon  bonds  purchased  as  an  invest- 
ment of  trust  funds,  as  shown  by  t^e  thirteenth,  fourteenth,  fifteenth, 
sixteenth,  and  seventeenth  findings  of  fact  of  the  referee, 

(2)  That  there  should  be  crecSted  in  said  restated  account  to  prin- 
cipal the  sum  of  $40,760.90,  and  the  amount  credited  to  income  be 
diminished  in  that  amotmt,  in  accordance  with  the  statement  contained 
in  the  forty-first  finding  of  fact,  for  taxes  and  water  rates  paid  upon 
the  Bloomingdale  lots  by  the  said  trustee  while  the  same  were  held  as 
a  part  of  the  trust  for  the  benefit  of  Margaret  £.  Zimmerman. 

(3)  That  the  amount  credited  to  principal  should  be  increased  in  the 
sum  of  $2,556.70,  as  interest  upon  taxes  and  assessments  paid  by  the 
trustees,  and  the  amount  credited  to  income  be  diminished  to  that  ex- 
tent. 

That  the  judgment,  excepting  as  so  modified,  should  be  affirmed, 
without  costs  to  either  party  as  against  the  others. 

CLARKE,  P.  J.J  and  PAGE,  J.,  concur. 

SMITH,  J.,  concurs  in  result. 

LAUGHLIN,  J.  (concurring  in  part  and  dissenting  m  part).  I 
think  that  Spencer  v.  Spencer,  219  N.  Y,  459,  114  N.  E.  849,  Ann.  Cas. 
1918E,  943,  is  authority  for  charging  the  taxes  to  the  principal  and 
for  permitting  the  life  tenant  to  share  in  the  proceeds  of  the  sale  of 
the  Bloomingdale  lots,  and  that  the  taxes  should  be  so  charged  and 
the  life  tenant  should  be  permitted  so  to  share,  and  therefore,  as  to 
those  matters,  I  dissent ;  but  on  all  other  points  I  concur  in  the  opinion 
of  Mr.  Justice  MERRELL. 
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(191  App.   DiV.  435)  ,  «/««,r.x  ^. «,«««,.  r™ 

In  re  SCHMOLL'S  ESTATE. 
(Supreme  Court,  Appellate  Division,  First  Department.    April  9,  1020.) 

1.  Taxation    ^»879(1) — Shabe   begeiyed    by   widow    under  antenuptial 

agbeement  not  subject  to  inhebitance  tax. 

Where,  under  an  antenuptial  agreement,  a  widow  received  two-thirds 
of  the  estate  of  her  deceased  husband,  the  property  received  was  not  sub- 
ject to  inheritance  tax  as  a  transfer  intended  to  take  effect  on  death. 

2.  Ck)NTBACT8  ^=3>187(l) — ^Husband  and  wife  ^=:»29(4) — ^Pbo vision  of  mab- 

BIAGB    settlement    THAT    PBOPEBTY    SHOULD     GO    TO    SUBVIVINO    CHILDBEN 
ENFOBGEABLE  BY  GHILDBEN. 

A  provision  of  a  marriage  settlement,  made  between  citizens  of  the 
Swiss  Republic  pursuant  to  the  law  of  their  canton,  that  one-third  of  the 
community  estate  of  the  spouses  should  go  to  the  surviving  children  on 
the  death  of  either,  is  supported  by  consideration,  and  can  be  enforced 
by  the  children. 

3.  Taxation    ^=>879(1) — ^Pbopebty  passing  to  ciiildben  undeb  antenup- 

tial SETTLEMENT  NOT  SUBJECT  TO  TBANSFEB  TAX. 

Where  an  antenuptial  settlement  provided  that  on  the  death  of  either 
of  the  spouses  one-third  of  the  community  estate  should  go  to  the  sur- 
viving children,  such  provision  is  supported  by  consideration  and  en- 
forceable by  the  children,  and  hence  on  the  death  of  the  husband  the  chil- 
dren's share  is  not  subject  to  transfer  tax  on  the  theory  that  the  trans- 
fer was  intended  to  take  effect  at  the  donor's  death. 

4.  Appeal  and  ebbob   ^=»843(2) — ^Pbopeiety  of  tax  not  detebmined,  whbbb 

tbansfeb  held  not  subject  to  taxation. 

Where  the  appellate  court  found  that  the  share  of  a  decedent's  estatia 
received  by  surviving  children  pursuant  to  an  antenuptial  agreement 
was  not  subject  to  transfer  tax,  the  question  whether  a  particular  item 
of  taxes  imposed  was  proper  need  not  be  determined. 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  estate  of  Edmund  Schmoll.  From  an  order  of 
the  Surrogate's  Court,  affirming  an  order  fixing  .and  assessing  the 
transfer  tax  (108  Misc.  Rep.  492,  177  N.  Y.  Supp.  670),  the  executors 
and  decedent's  children  appeal.  Order  reversed,  and  proceeding  re- 
mitted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  .SMITH, 
PAGE,  and  MERRELL,  JJ. 

Prince  &  Nathan,  of  New  York  City  (Sidney  J.  Loeb,  of  New  York 
City,  of  counsel),  for  appellants. 

Lafayo-te  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  respondent. 

MERRELL,  J.  This  appeal  is  by  the  children  and  executors  of 
Edmund  Schmoll,  deceased,  from  the  order  of  the  surrogate  of  New 
York  county,  aflftrming  the  order  of  said  surrogate  fixing  and  assess- 
ing the  tax  upon  certain  transfers  of  decedent's  property  pursuant  to 
the  law  relating  to  taxable  transfers  of  property. 

Decedent  died  a  resident  of  the  city  of  New  York  on  December 
20,  1917.  At  the  time  of  his  death  he  was  a  citizen  of  Switzerland. 
Decedent  left  a  will,  which  was  duly  admitted  to  probate  in  Surrogate's 
Court  of  New  York  County,  whereby  he  gave  one-half  of  his  property 
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to  his  wife,  Emma  SchraoU,  and  one-half  to  his  children,  subject  to 
certain  life  interests.  Proceedings  were  instituted  for  the  appraisal 
of  decedent's  estate  under  the  act  with  relation  to  taxable  transfers 
of  property,  and  the  appraiser  placed  the  value  of  decedent's  estate 
at  $1,238,736,  and  reported  that  two-thirds  of  decedent's  estate  passed 
to  his  widow  under  and  by  virtue  of  an  antenuptial  agreement  enter- 
ed into  between  decedent  and  his  prospective  wife,  and  that  said  two- 
thirds  which  the  widow  received  was  exempt  from  the  payment  of 
a  transfer  tax  in  the  state  of  New  York. 

Decedent  left  him  surviving  three. children,  and  the  appraiser  valued 
the  interest  of  each  of  said  children  in  their  father's  estate  at  $132,- 
637.36,  and  reported  that  said  children's  interests  were  taxable  under 
,  the  statute.  Thereupon  an  order  was  entered  assessing  a  tax  upon  the 
shares  of  said  children.  The  children  have  brought  this  appeal,  in 
which  they  are  joined  by  the  executors  of  the  estate. 

The  decedent  was  married  at  Paris,  France,  on  November  30,  1891. 
At  that  time  both  decedent  and  his  intended  wife  were  citizens  of 
Switzerland,  and  the  marriage  was  solemnized  in  Paris  in  accordance 
with  the  Swiss  law.  Prior  to  the  marriage  the  decedent  and  his 
prospective  wife,  the  latter  assisted  and  authorized  by  her  guardian, 
entered  into  an  agreement  in  writing  which  recited  that  the  intended 
husband  and  wife  adopted  as  the  basis  of  their  union  the  system  of  uni- 
versal community  of  property  as  established  by  the  legislation  of  the 
canton  of  Basel  City,  Switzerland,  the  birthplace  of  the  intended  hus- 
band, save  as  modified  by  the  marriage  agreement.  At  that  time 
Basel  City  was  and  still  is  one  of  the  cantons  of  the  confederation  of 
Switzerland,  and  as  such  has  an  independent  body  of  municipal  law 
regulating  marriage  and  marriage  contracts  •  and  the  foundation  and 
distribution  of  property,  real  and  personal.  Such  law  relative  to  the 
financial  relation  of  married  persons,  of  inheritances  and  gifts,  pro- 
vided, by  article  1,  that  during  the  marriage  there  exists  between  the 
spouses  by  law  common  property,  and  by  article  2  it  is  provided  that 
the  fortune  of  the  spouses,  whether  brought  by  them  into  the  married 
relation  or  received  during  the  pendency  thereof,  through  inheritance 
or  gift,  or  earned,  constitutes  common  property.  By  article  13  of  said 
law  it  is  provided  that,  in  the  absence  of  a  contract  of  marriage,  two- 
thirds  of  the  common  fortune  belongs  to  the  surviving  spouse  on  the 
death  of  the  other,  and  one-third  thereof  belongs  to  me  heirs  of  the 
deceased  spouse.  By  article  14  said  law  provided  that  the  manner  of 
division  might  be  altered  by  means  of  the  marriage  contract,  but  sub- 
ject to  the  limitation  that  there  should  fall  to  the  descendants  of  the  de- 
ceased spouses  not  less  than  either  one-third  of  the  common  fortune,  or 
that  fortune  which  was  brought  into  the  married  relation  by  the  deceas- 
ed spouse — that  fortune  inherited  by  him  during  the  existence  of  the 
marriage,  together  with  one-third  of  the  fortune  earned.  By  article 
17  it  is  provided  that  marriage  contracts  will  be  executed  only  before 
the  marriage  takes  place ;  that  such  contracts  must  be  in  writing,  and, 
unless  executed  by  arid  before  a  notary,  be  exhibited  before  the  mar- 
riage to  a  notary,  who  shall  certify  upon  the  instrument  the  times  of 
such  exhibition.     Such  contracts  were  required  to  be  signed  by  the 
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intended  spouses  and  by  two  male  witnesses  of  full  age.  It  was  fur- 
ther provided  by  article  17  that  such  contracts  of  marriage  could  not 
be  altered  or  canceled  during  the  existence  of  the  marriage,  "not  even 
with  the  mutual  consent  of  the  spouses." 

The  marriage  contract  executed  by  the  parties  conformed  to  all 
the  requirements  of  the  said  law  of  Basel  City,  Switzerland.,  The 
contract  recited  that  the  intended  husband,  Edmund  Schmoll,  de- 
clared that  he  would  contribute  to  the  marriage  as  a  part  of  the  com- 
mon property  of  the  marriage  relation  to  be  assumed  by  the  parties, 
142,000  francs,  of  which  12,000  consisted  of  his  personal  effects,  and 
130,000  francs  comprised  his  interest  in  the  partnership  known  as 
"Schmoll  fils"  at  Basel,  Switzerland.  The  intended  wife,  by  the  an- 
tenuptial agreement,  declared  that  she  would  contribute  to  the  mar- 
riage as  common  property  her  own  personal  clothes,  effects,  and  mov- 
able property,  valued  at  5,000  francs ;  also  the  sum  of  30,000  francs 
in  cash,  forming  her  personal  estate,  and  the  further  sum  of  20,000 
francs  in  cash  to  be  settled  upon  her  upon  the  day  of  her  marriage  by 
her  mother  as  an  advancement  of  inheritance  out  of  the  donor's  estate. 
The  total  amount  thus  to  be  contributed  by  the  intended  wife  was 
55,000  francs.  It  was  further  provided  by  article  5  of  the  antenup- 
tial agreement  as  follows : 

"Article  6.  If  at  the  time  of  the  decease  of  either,  the  hnsbnnd  or  the 
wife  there  should  exist  some  children  or  descendants  from  this  marriage,  the 
dlvifilon  between  the  survivor  and  the  chlldr^  or  descendants  shall  be  regu- 
lated as  follows: 

"1.  If  the  husband,  Mr.  Edmund  Svfhmoll,  comes  to  die  before  his  wife,  the 
latter  will  be  entitled  to  two-thirds  of  the  whole  of  the  common  estate  of 
husband  and  wife  as  It  stands  on  the  date  of  the  decease  of  the  predeceased 
and  the  children  or  descendants  to  one-third,  the  whole  according  to  the 
provisions  of  the  legislation  of  the  canton  of  Basel  City  In  case  no  stipula- 
tions to  the  contrary  should  be  made  by  marriage  contract." 

Said  antenuptial  agreement  was  executed  in  due  form  by  the  parties 
thereto,  the  contributions  were  made  as  therein  provided,  and  said 
agreement  was  in  full  force  and  effect  at  the  time  of  the  decedent's 
death. 

[1)  Upwards  of  12  years  since,  the  decedent  and  his  wife  came  to 
America,  where  they  resided  until  decedent's  death  on  December  30, 
1917,  but  both  husband  and  wife,  however,  always  remained  citizens 
of  Switzerland.  Decedent's  widow  disregarded  the  provisions  of  her 
husband's  will  for  her  benefit,  and  under  the  antenuptial  agreement 
claimed  two-thirds  of  his  property.  The  comptroller  conceded  that 
she  was  entitled  thereto  by  virtue  of  said  agreement.  Admitting  that 
by  virtue  of  the  terms  of  said  agreement,  which,  under  the  law  of 
Switzerland,  could  not  be  modified  by  any  act  of  the  parties,  either 
testamentary  or  otherwise,  the  two-thirds  of  her  husband's  property 
went  to  the  widow,  and  was  not  liable  to  taxation  under  the  act  in 
relation  to  taxable  transfers  of  property,  the  comptroller  conceded,  and 
the  surrogate  held,  that  the  transfer  to  the  widow  of  decedent  was 
upon  good  consideration,  was  not  donative,  and  therefore  nontaxable 
under  the  act.  I  think  the  surrogate  properly  held  that  the  share  of 
decedent's  estate  received  by  the  widow  was  not  subject  to  tax.    The 
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case  of  Matter  of  Vanderbilt's  Estate,  recently  decided  in  this  court, 
184  App.  Div.  661,  172  N.  Y,  Supp.  511,  and  affirmed  by  thfeiCouft  of 
Appeals,  226  N.  Y.  638,  123  N.  E.  893,  seems  to  be  conclusive  au- 
thority in  support  of  the  surrogate's  action  in  this  respect.  Indeed,  the 
comptroller  makes  no  claim  that  the  widow's  share  of  the  estate  re- 
ceived by  her  by  virtue  of  the  antenuptial  agreement  is  subject  to  tax. 
[2,  3]  The  comptroller,  however,  contends,  and  the  surrogate  has 
held,  that  the  shares  of  the  children  are  taxable  under  the  act.  It  was 
conceded  by  the  comptroller  that,  while  the  children  were  not  parties 
to  the  antenuptial  agreement,  they  could  enforce  its  provisions  for 
their  benefit.  The  law  is  well  settled  that  equity  will  protect  and  en- 
force the  rights  of  decedent's  children  under  the  antenuptial  agfree- 
ment.  In  Phalen  v.  United  States  Trust  Co.,  186  N.  Y.  178,  at  page 
187, 78  N.  E.  943,  at  page  946  (7  L.  R.  A.  [N.  S.]  734, 9  Ann.  Cas.  595) 
the  Court  of  Appeals  said : 

"The  question  as  to  what  persons  are  within  the  consideration  of  the  agree* 
ment  in  this  class  of  cases  has  frequently  arisen,  but  it  has  never  been  doubted 
that  the  parties  whose  marriage  forms  the  occasion  of  the  agreement  are  with- 
in the  con^deration  and  entitled  to  enforce  the  contract  Even  the  Usue  of 
9«ch  marriage  may  enforce  such  an  agreem>ent,  aUhough  they  may  wot  he 
horn  at  the  time  it  is  made."    (Italics  mine.) 

Judge  Cullen,  in  discussing  the  same  principle,  in  Borland  v.  Welch, 
162  N.  Y.  104,  at  pages  110  and  111,  56  N.  E.  556,  at  pages  557  and  558, 
quoted  from  Atherly  on  Marriage  Settlements,  p.  125,  as  follows! 

**  'Equity  will  execute  marriage  articles  at  the  Instance  of  all  persons  who 
are  within  the  influence  of  the  marriage  consideration,  for  all  these  rest  their 
claims  on  the  ground  of  a  valuable  consideration.'  But  (page  131)  'courts  of 
equity,  generally  speaking,  wlU  not  enforce  a  specific  performance  of  agree- 
ments, at  the  instance  of  volunteers.  They  make  an  exception,  however,  to 
this  rule,  in  favor  of  a  wife  and  children ;  and  the  reason  for  this  exception 
is,  that  for  them  the  settler  is  under  a  natural  and  moral  obligation  to  pro- 
vide.' Such  persons  alone  are  within  the  influence  of  the  marriage  consid- 
eration." 

The  surrogate  recognized  such  right  in  the  children,  and  held  that 
the  provisions  of  the  antenuptial  agreement  in  their  behalf  were  en- 
forceable in  equity,  but  held  that,  notwithstanding  such  right  to 
enforce  the  antenuptial  agreement,  the  property  to  which  they  are 
entitled  under  the  ap^reement  is  subject  to  a  transfer  tax.  The  surro- 
gate bases  his  decision  in  this  respect  upon  the  provisions  of  subdivi- 
sion 4  of  section  220  of  the  Tax  Law  (Consol.  Laws,  c.  60),  which  pro- 
vides that  a  tax  shall  be  imposed  upon  the  transfer  of  property  when 
such  transfer  is  made —  * 

"by  deed,  grant,  bargain,  sale  or  gift  made  In  contemplation  of  the  death  of 
the  grantor,  vendor  or  donor,  or  intended  to  take  effect  in  possession  or  en- 
joyment at  or  after  such  death." 

The  surrogate  held  that  the  transfer  of  the  property  to  decedent's 
children  under  the  terms  of  the  antenuptial  agreement  was  entirely 
donative  in  its  character ;  that  it  was  a  gift  to  them  from  their  parents, 
and  as  the  gift  was  not  intended  to  take  effect  in  possession  or  enjoy- 
ment until  the  death  of  one  of  the  parents,  and  did  not  take  effect  until 
181N.Y.S.— 35 
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the  death  of  the  decedent  herein,  that  it  came  within  the  classification 
of  transfers  mentioned  in  the  subdivision  quoted. 

It  seems  to  me  that  the  surrogate  was  in  error  in  thus  holding  the 
property  received  by  the  children  to  be  subject  to  the  tax,  and  that  the 
surrogate's  assumption  that  because  the  transfer  to  the  children  came 
within  the  classification  of  the  statute  as  "intended  to  take  effect  in 
possession  or  enjoyment  at  or  after  such  death,"  it  was  therefore  tax- 
able. Recent  decisions  of  the  courts  of  this  state  have  established  the 
law  that  transfers  arising  upon  a  valuable  and  adequate  consideration, 
although  within  the  classification  of  the  statute,  are  not  within  the 
intendment  of  it,  and  are  not  taxable.  Matter  of  Orvis,  223  N.  Y. 
1,  at  bottom  of  page  6,  119  N.  E.  88,  at  page  89  (3  A.  L.  R.  1636); 
Matter  of  Baker,  83  App.  Div.  530,  82  N.-  Y.  Supp.  390,  affirmed  178 
N.  Y.  575,  70  N.  E.  1094. 

There  can  be  no  question  that,  as  to  decedent's  estate,  the  two-thirds 
thereof  which  his  widow  received  was  not  subject  to  taxation,  because 
it  was  received  by  her  pursuant  to  the  antenuptial  agreement  upon  a 
good  and  sufficient  consideration  paid  and  furnished  by  her.  I  think 
that  the  transfer  to  the  children  was  likewise  upon  a  good  and  suffi- 
cient consideration,  and  that  it  was  entirely  proper  for  the  prospec- 
tive husband  and  wife,  not  only  to  agree  as  to  the  devolution  of  their 
common  property  upon  the  death  of  either,  and  that  the  survivor  of 
them  should  receive  two-thirds  of  said  property,  but  that  any  children 
bom  of  their  marriage  should  receive  the  remainder.  In  making  such 
agreement  the  husband  acted  upon  sufficient  consideration.  Both 
parents  had  a  natural  desire  to  provide  for  the  prospective  offspring 
of  their  contemplated  union,  and  it  is  conceded  that  the  agreement 
made  in  behalf  of  decedent's  children  is  such  an  agreement  as  could 
be  enforced  in  behalf  of  said  children.  With  this  concession,  I  can  see 
no  good  reaso'n  why  the  share  in  decedent's  property  which  the  chil- 
dren received  under  and  by  virtue  of  the  antenuptial  agreement  exe- 
cuted by  their  parents  was  not  upon  consideration.  It  was  in  no 
sense  donative  or  a  benefaction.  Their  claims  are  in  the  nature  of  a 
debt  against  the  estate,  and  as  such  are  enforceable  as  any  other  debt. 
Hegeman  v.  Moon,  131  N.  Y.  462,  30  N.  E.  487.  The  prospective 
mother  has  the  absolute  right,  it  seems  to  me,  in  consideration  of  her 
entering  the  married  state  with  the  decedent,  and  in  consideration  of 
her  investment  of  her  property  and  separate  estate  in  the  common 
property  of  the  parties,  to  exact  the  promise  on  decedent's  part  that 
upon  death  any  children  born  to  their  marriage,  and  in  whom  she  was 
naturally  deeply  interested,  should  receive  a  share  of  said  common 
property.  The  consideration  was  a  valuable  one,  and  the  shares  of 
decedent's  estate  which  the  children  have  received  are  but  the  fulfill- 
ment of  their  father's  contract.  I  know  of  no  reason  under  such  cir- 
cumstances why  the  amounts  thus  received  by  them  are  subject  to 
taxation  under  the  transfer  tax  law.  As  was  said  in  Matter  of  Orvis, 
supra : 

''Transfers  resting  npon  a  valuable  and  adequate  consideration,  although 
within  the  classification  of  the  statute,  are  not  within  the  intendment  of  it 
and  are  not  taxable.    •    •    •    The  taxability  does  not  depend  upon  fraud 
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or  an  attempt  to  evade  the  statute ;  nor  does  it  depend  npon  the  purpose  or 
Inducement  of  the  transfer;  nor  does  it  depend  upon  the  form  given  the 
transfer.  «  •  «  The  measure  determining  the  liability  or  freed<Mn  ftom 
liability  to  the  tax  is  the  nature,  the  essence,  the  effect  of  the  transfer.  If, 
in  truth,  it,  in  effect,  bestows,  under  the  statutory  conditions,  a  bounty  or 
benefaction,  and  is  not  a  transfer  for  money's  worth,  it  is  taxable." 

I  think  the  transfer  to  decedent's  children  was  upon  consideration 
and  "for  money's  worth,"  and  therefore  nontaxable. 

[4]  The  appellant  also  criticises  the  report  of  the  appraiser  fixing 
the  value  of  decedent's  interest  in  the  good  will  of  a  copartnership  in 
existence  at  the  time  of  his  death,  as  50  per  cent,  of  the  value  of  such 
good  will.  Inasmuch  as  we  hold  that  the  transfer  to  decedent's  chil- 
dren is  not  subject  to  tax,  it  is  uimecessary  to  determine  whether  or 
not  the  valuation  placed  upon  any  item  of  decedent's  property  by  the 
appraiser  was  correct. 

The  order  appealed  from  herein  should  be  reversed,  with  $10  costs 
and  disbursements,  and  the  proceeding  remitted  to  the  Surrogate's 
Court  for  further  action  in  accordance  with  this  opinion.    All  concur. 


(191  App.  Div.  483) 

PEOPLB  V.  GLASS. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  16,  1920.) 

1.  Odcinal  iiAW  ^s»535(2)— Evidence  held  insititioient  to  pbovs  cobpus 

DBIJOII. 

Under  Oode  Cr.  Proc.  |  395,  a  confession  of  crime  by  defendant  is  not 
sufficient  to  warrant  his  conviction  without  additional  proof  of  its  commis- 
sion, and  where  the  defendant  testified  to  one  thing  upon  direct  examina- 
tion and  to  another  upon  crossrexamination,  and  there  is  no  further  evi- 
dence as  to  which  time  he  testified  falsely,  there  is  insufficient  proof  of 
the  coipos  delicti. 

2.  Pebjubt  ^=»31 — Statuxoby  buub  that  guilt  shall  be  pbssukptively 

ESTABLISHED  BY  PBOOF  OF  DEFENDANT'S  CONTBABY  TESTIMONY  HELD  INAP- 
PLICABLE. 

Penal  Law,  f  1627,  providing  that  in  a  perjury  prosecution  falsity  of 
testimony  or  statements  set  forth  In  the  indictment  shaU  be  presump- 
tively established  by  proof  that  defendant  has  testified  to  the  contrary 
"in  any  other  written  testimony,"  etc.,  applies  only  where  the  previous 
contradictory  statement  was  in  writing  subscribed  by  the  defendant,  and 
not  where  witness'  statement  on  cross-examination  is  contradictory  to 
his  direct  testimony. 

3.  PeBJURY  <&=>29(2) — lNDICT>fENT   IN    TBIAL,    WHEBB   PEBJUBY   OCGUBBED   MUST 

BE  PLACED  IN  EVIDENCE  TO  SHOW  MATTEBS  MATEBIAL. 

In  a  prosecution  for  perjury,  the  indictment  upon  the  trial  upon  which 
the  alleged  perjui-y  was  committed  should  have  been  placed  in  evidence, 
since  without  it  it  is  impossible  for  judge  and  jury  to  legally  determhie 
that  the  evidence  upon  which  the  conviction  was  based  was  a  "material 
matter"  (Penal  Law,  §  1620). 

4.  Cbiminal  law  ^=»721(2) — Kemabks  of  distbict  attobnet,  calling  on  de- 

fendant TO  explain  CHABOE  against  him,  HELD  IMPBOPEB. 

In  a  prosecution  for  perjury,  it  was  Improper  and  prejudicial  for  an 
assistant  district  attorney,  in  summing  up,  to  call  on  defendant,  who  had 
not  taken  the  witness  stand,  to  explain  the  charge  against  him,  stating 
that  defendant  was  the  only  one  who  knew  the  reason  for  his  changed 
testimony  on  the  first  trial.  . 

^=>For  other  cases  see  same  topic  &  KEY-NUMBER  \n  aU  Key-Numbered  Digests  A  Indexes 
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Appeal  from  Trial  Term,  Queens  County. 

Harry  Glass  was  convicted  of  perjury  on  the  verdict  of  a  jury,  and 
he  appeals.    Reversed,  and  new  trial  granted. 

See,  also,  107  Misc.  Rep.  37,  176  N.  Y.  Supp.  533. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

Otho  S.  Bowling,  of  New  York  City,  for  appellant. 
Denis  OXeary,  Dist.  Atty.,  of  Long  Island  City  (Harry  Van  Alsf, 
of  Long  Island  City,  on  the  brief),  for  the  People. 

KELLY,  J.  The  only  evidence  in  the  record  before  us  that  the  de- 
fendant committed  the  perjury  charged  in  the  indictment  is  found  in 
the  testimony  of  the  stenographer  of  the  County  Court  of  Queens 
County,  that  upon  a  trial  in  that  court  in  the  year  1918,  this  defend- 
ant, called  as  a  witness  for  the  prosecution,  upon  direct  examination 
identified  one  Mauphet,  then  on  trial  as  a  man  engaged  in  the  com- 
mission of  a  crime,  while  upon  cross-examination  he  confessed  that  the 
identification  was  false,  and  that  the  man  on  trial  was  not  one  of  the 
persons  who  committed  the  offense.  He  offered  various  explanations 
for  the  changed  testimony,  but  the  jury  either  accepted  his  evidence  on 
cross-examination,  or  refused  to  convict  upon  such  contradictory  state- 
ments, and  acquitted  the  man  then  on  trial.  It  is  charged  in  the  indict- 
ment now  before  this  court,  not  that  the  testimony  upon  direct  ex- 
amination was  false,  as  he  confessed,  but  that  his  testimony  upon 
cross-examination,  which  he  asserted  was  true,  was  perjury.  It  was 
also  proved,  upon  the  trial  now  before  this  court  for  review,  that 
previous  to  the  original  trial  in  the  County  Court  the  defendant  had 
testified  before  the  grand  jury  that  he  saw  the  man  accused  engaged  in 
the  commission  of  the  crime,  that  before  a  magistrate  he  had  sworn 
that  he  saw  the  parties  and  could  identify  them,  and  that  at  a  police 
station  he  pointed  out  the  original  defendant  as  one  of  the  men. 

But  no  evidence  was  offered  at  the  trial  of  this  defendant  beyond 
the  fact  of  his  contradictory  statements.  The  district  attorney  did 
not  attempt  to  prove  the  facts  concerning  the  original  crime,  the  in- 
dictment was  not  offered  in  evidence,  it  was  not  shown  that  a  crime 
had  been  committed,  that  the  man  accused  and  subsequently  acquitted 
was  in  fact  a  party  to  the  offense,  or  that  the  original  identification 
was  true. 

[  1 J  It  is  suggested  that  the  contradictory  statements  under  oath  of 
themselves  are  presumptive  evidence  of  defendant's  guilt.  But  the  de- 
fendant has  not  been  indicted  for  making  contradictory  statements. 
The  indictment  charges  that  his  statement  on  cross-examination  that 
he  did  not  see  Mauphet  commit  the  alleged  offense,  and  that  Mauphet 
was  not  one  of  the  parties  involved  in  the  alleged  crime,  was  false 
and  was  perjury.  If  the  defendant  had  been  indicted  for  his  testi- 
mony on  his  direct  examination  in  which  he  averred  the  contrary,  then 
his  admission  on  cross-examination  that  his  direct  testimony  was  false 
might  furnish  some  evidence  to  justify  conviction  under  the  decision 
in  People  v.  Burden  (Monroe  General  Term,  1850)  9  Barb.  467,  where 
the  effect  of  contradictory  statements  is  considered. 
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It  IS  provided  in  Code  Crim.  Proc.  §  395,  that  a  confession  of  crime 
by  a  defendant  is  not  sufficient  to  warrant  his  conviction  without  addi- 
tional proof  that  the  crime  charged  has  been  committed.  In  the  case 
at  bar,  however,  the  defendant  asserted  that  his  statement  on  cross- 
examination,  which  is  the  subject  of  the  indictment,  was  true,  and 
there  is  no  evidence  that  it  was  untrue,  save  his  original  story  recanted 
and  confessed  to  be  false.  In  would  seem  that  there  is  no  proof  in 
this  case  of  the  substantial  fact  that  a  crime  has  been  committed,  no 
proof  of  the  corpus  delicti.  In  Russell  on  Crimes,  book  7,  c.  1  (7th 
Ed.)  p.  513,  the  precise  question  is  discussed,  and  the  commentator 
cites  R.  V.  Wheatland,  8  C.  &  P.  238,  where  it  was  held  by  Gumey, 
B.  (overruling  R.  v.  Knill,  5  B.  &  Aid.  929),  that  it  was  not  sufficient 
to  prove  that  the  defendant  had,  "on  two  different  occasions,  given  di- 
rectly contradictory  evidence,  although  he  might  have  willfully  done 
so,"  but  that  the  jury  must  "be  satisfied  affirmatively  that  what  he 
swore  at  the  quarter  sessions  was  false,  and  ♦  *  ♦  that  would 
not  be  sufficiently  shown  to  be  false  by  the  mere  fact  that  the  defend- 
ant had  sworn  the  contrary  at  another  time ;  it  might  be  that  his  evi- 
dence at  the  quarter  sessions  was  true,  and  his  deposition  before 
*  *  *  the  magistrate  false."  There  must,  he  held,  be  such  con- 
firmatory evidence  of  the  defendant's  deposition  before  the  magis- 
trate, as  proved  that  the  evidence  given  by  the  defendant  at  the 
trial  was  false.  And  in  R.  v.  Hughes,  1  C,  &  K.  519,  where  the  pris- 
oner was  indicted  for  perjury  in  evidence  given  before  a  grand  jury, 
and  her  deposition  on  the  hearing  of  the  charge  before  the  committing 
magistrate  was  pul  in  to  show  that  the  statement  before  the  grand 
jury  was  false,  Tindal,  C.  J.,  held  that  further  evidence  must  be  given, 
for  if  the  two  contradictory  statements  on  oath  alone  were  proved, 
non  constat  which  was  the  true  one.  See,  also,  Wharton's  Crim. 
Law  (11th  Ed.)  §  1581. 

[2]  That  this  is  the  rule  at  common  law  can  hardly  be  doubted. 
The  learned  trial  judge,  in  the  case  at  bar,  read  to  the  jury  section 
1627  of  the  Penal  Law  (Consol.  Laws,  c.  40)  : 

"In  any  prosecution  for  perjury  the  falsity  of  the  testimony  or  statement 

•  eet  forth  in  the  indictment  shaU  be  presumptively  established  by  proof  that 

the  def^idant  has  testified,  declared,  deposed  or  certified  under  oath  to  the 

contrary  thereof  In  any  other  ^VTltten   testimony,   declaration,   deposition, 

certificate,  affidavit  or  other  writing  by  him  subscribed." 

But  we  fail  to  see  how  this  provision  of  the  Penal  Law  applies  to. 
the  facts  here.  This  departure  from  the  common-law  rule  appears  to 
be  allowable  only  in  cases  where  the  previous  contradictory  statement 
was  in  writing  subscribed  by  the  defendant.  Nor  can  it  refer  to  a 
case  where  the  second  statement  is  part  and  parcel  of  one  oral  exam- 
ination in  which  counsel  upon  cross-examination  succeeds  in  breaking 
down  the  direct  evidence,  compelling  a  witness  to  admit  the  truth.  In 
People  V.  Gillette,  126  App.  Div.  665,  111  N.  Y.  Supp.  133,  Mr.  Jus- 
tice McLaughlin,  now  a  judge  of  the  Court  of  Appeals,  said: 

"A  judicial  investigation  or  trial  has  for  its  sole  object  the  ascertainment 
of  the  truth  that  Justice  may  be  done.  It  holds  out  every  inducement  to  a 
witness  to  tell  the  truth  by  infllctlug  severe  penalties  upon  those  who  do  not. 
This  inducement  would  be  destroyed,  if  a  witness  could  not  correct  a  false 
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Statement,  except  by  ronntng  the  risk  of  being  Indicted  and  convicted  for 
perjury/* 

[3,  4]  We  are  also  of  opinion  that  the  case  for  the  prosecution  was 
defective,  because  the  indictment  upon  the  trial  in  which  the  allied 
perjury  was  committed  was  not  offered  in  evidence.  The  defendant 
asked  that  an  acquittal  be  directed  upon  this  ground,  and  his  motion  was 
denied  over  eicception.  Without  the  indictment  it  was  impossible  for 
the  learned  trial  judge  or  the  jury,  as  it  is  for  this  court,  to  legally  de- 
termine that  the  evidence  upon  which  the  conviction  was  based  was 
a  ''material  matter."  Penal  I^aw,  §  1620.  The  record  before  us  also 
presents  very  improper  and  prejudicial  ren^arks  by  the  learned  as- 
sistant district  attorney  upon  his  summing  up.  Over  the  protest  and 
exception  of  defendant's  counsel  he  called  upon  the  defendant,  who 
had  not  taken  the  witness  stand,  to  explain  the  charge  made  against 
him,  stating  that  the  defendant  Avas  the  only  man  who  knew  the  rea- 
son for  his  changed  testimony  on  the  first  trial,  and  he  repeated  his 
statement  over  likfe  objection  and  exception. 

We  cannot  agree  with  the  learned  counsel  for  the  appellant  that  the 
indictment  should  be  dismissed  and  the  defendant  discharged.  We 
express  no  opinion  on  the  guilt  or  innocence  of  the  defendant. 

The  judgment  should  be  reversed,  and  a  new  trial  granted.  All 
concur. 


(110  Misc.  Rep.  489) 

GILLIES  v.  PEBFERRED  ACC.  INS.  CO.  OF  NEW  YORK. 

(Supreme  Court,  Trial  Term,  New  York  County.    'Febmary,  1920.) 

1.  INSUBANCE    ^=9531 — ^WaEBANTIES    AND    CLASSIFICATIONS    OF    BISK    HELD    A 

PART   OF  ACCIDENT  POLICY. 

Where  the  holder  of  ftn  accident  policy'  Insuring  against  death  from 
bodily  injuries  in  his  application  warranted  that  his  occupation  was 
that  of  •'advertising"  and  "soliciting  and  office  work,"  and  was  classed  as 
a  preferred  risk,  the  provisions  of  the  policy  as  to  service  In  the  army, 
together  with  the  warranties,  were  binding  upon  the  insured,  and  put  him 
on  inquiry  as  to  what  was  the  classification  of  risk,  and  such  warran- 
ties and  classifications  became  a  part  of  the  contract. 

2.  Insurance  ^=s>531 — On  death  in  more  hazabdous  occupation  than  that- 

warranted,  benefits  bbcovbbable  only  fob  kobe  hazabdous  bisk. 

Where  the  holder  of  a  policy  insuring  against  death  from  accidental 
means  in  his  application  warranted  his  occupation  to  be  that  of  "advertis- 
Ing'*  and  "soliciting  and  ofllce  work,"  and  the  classifications  excluded  army 
otticers  in  field  service,  and  Insured  while  a  commissioned  officer  in  the 
United  States  army  was  killed  in  battle,  benefits  were  recoverable  only 
under  the  extrahazardous  classification  in  an  amount  fixed  In  accord- 
ance therewith. 

Action  by  Ora  G.  Gillies  against  the  Preferred  Accident  Insurance 
Company  of  New  York  to  recover  certain  death  benefits.  Judg- 
ment for  plaintiff. 

Ware,  Kaplan  &  Kosman,  of  New  York  City  (Morris  Streusand,  of 
New  York  City,  of  counsel),  for  plaintiff. 
William  Rand,  Jr.,  of  New  York  City,  for  defendant. 

^=9For  other  cases  see  same  topic  &  KB7-NUM6ER  in  all  Key^Numbered  Dlcesti  A  Indezw 
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COHALAN,  J.  Plaintiff  sues  to  recover  certain  death  benefits 
in  the  sum  of  $7,500  under  a  policy  of  insurance  dated  October  4, 
1908.  It  is  undisputed  that  at  the  time  of  the  death  of  the  insured  the 
policy  was  in  full  force  and  effect.  In  the  application  for  insurance 
the  insured  gave  his  occupation  as  "advertising,"  and  the  duties  there- 
of as  "office  work  and  solicitor."  When  the  war  broke  out  the  in- 
sured was  commissioned  as  a  captain  in  the  United  States  army  and 
wa3  sent  abroad.  On  September  4,  1918,  while  leading  his  men  on 
the  battlefields  of  France,  he  was  struck  by  an  exploding  shell  of  the 
enemy  and  killed.  The  plaintiff  asserts  that  the  sole  intention  of  the 
decedent  was  to  remain  in  the  advertising  business,  and  that  he  never 
intended  at  any  time  to  change  his  occupation.  The  policy  insured 
him  against  death  as  "resulting  directly  or  independently  from  bodily 
injury,  effected  solely  through  accidental  means." 

The  defendant  refuses  to  pay  the  amount  claimed  by  the  plaintiff 
under  the  terms  of  the  policy  for  these  reasons :  (1)  That  the  deceas- 
ed did  not  meet  his  death  through  accidental  means;  and  (2)  that 
the  insured  had  changed  his  occupation  when  he  became  a  part  of 
the  American  Expedition  Forces  in  France.  The  defendant  also 
relies  on  section  1  of  the  policy,  which  reads  as  follows : 

''If  the  insured  shall  be  injured,  fatally  or  otherwise,  in  any  occupation 
classified  by  the  company  us  more  hazardous  than  that  stated  in  the  schedule 
of  warranties  hereafter  contained,  he  or  his  beneficiary,  as  the  case  may 
be,  shall  be  paid  only  the  amount  fixed  for  such  increased  hazard  in  ac- 
cordance with  the  classification  of  the  risks  by  the  company.  Injui-ies  sus- 
tained while  engaged  in  games  or  sports  for  recreation  only  or  while  per- 
forming the  ordinary  duties  about  the  residence  shall  not  be  prorated  here- 
under." 

The  defendant,  as  its  name  implies,  is  engaged  in  the  business  of 
insuring  only  such  persons  as  are  by  reason  of  their  stated  occupa- 
tion to  be  entitled  to  "preferred"  classification.  Defendant  was  not 
informed  imtil  September  9,  1918,  that  the  insured  was  in  the  service 
of  the  army  in  France.  On  September  19,  1918,  the  defendant  wrote 
to  the  brother  of  the  insured  as  follows : 

'•Under  the  circumstances  it  seems  best  to  retire  his  [Insured's]  policy,  and 
we  are  accordingly  sending  to  his  address  notice  of  cancellation,  with  chedL 
for  amount  of  unearned  premium." 

While  this  correspondence  occurred  after  the  death  of  the  dece- 
dent, neither  party  at  that  time  knew  of  that  unfortunate  circimi- 
stance.  The  representative  of  the  insured  accepted  the  unearned 
premium,  evidently  understanding  that  a  soldier  was  ilot  insurable. 

[1,2]  The  plaintiff  stresses  the  patriotic  impulse  that  induced  the 
insured  to  hastily  abandon  -his  workaday  pursuits  and  to  eagerly  be- 
come one  of  the  great  army  that  crossed  the  seas  to  fight  to  end  all 
forms  of  autocracy  and  to  "make  the  world  safe  for  democracy." 
The  beneficiary  contends  that  the  insured  was  killed  in  the  perform- 
ance of  a  patriotic  duty,  and  that  public  policy  requires  the  success 
of  the  plaintiff  in  this  suit.  But,  however  high  this  soldier's  concep- 
tion of  his  duty  to  his  country  was,  the  parties  herein  are  confronted 
by  a  contract  the  terms  of  which  are  binding  upon  the  parties,  irre- 
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spective  of  the  reasons  that  may  now  be  urged  to  disr^ard  them. 
It  is  true  that  the  defendant  could  voluntarily  change  his  status  or 
his  occupation,  but  could  he  by  any  such  act  change  the  situation  of 
the  company?  I  do  not  think  so.  If  he  were  drafted,  then' his  choice 
might  he  said  not  to  have  been  voluntarily  made,  and  the  beneficiary 
might  be  in  a  more  advantageous  position  in  pressing  her  claims  for 
relief.  He  would  not  have  had  anything  to.  do  in  that  event  with 
changing  his  occupation;  that  would  have  been  done  by  a  govern- 
mental power,  over  which  the  soldier  had  no  control.  It  would  have 
substituted  its  will  for  his  will,  and  he  would  have  been  constrained 
to  obey  the  higher  authority. 

The  government  wisely  and  liberally  provided  insurance  for  soldiers 
entering  the  service.  There  was  no  distinction  as  between  the  volun- 
teer or  the  drafted  soldier.  It  had  in  mind  not  only  the  extrahazai'- 
dous  risks,  but  the  fact  that  insurance  companies  would  in  many  cases 
cancel  .policies,  as  the  defendant  company  apparently  would  have 
done,  had  it  known  that  the  decedent  had  entered  the  service  while 
still  protected  by  its  policy.  I  do  not  feel  that  public  policy  justifies 
the  disregard  of  the  terms  of  a  contract  freely  made  by  tlie  parties 
thereto.  The  plain  terms  of  this  contract  negative  such  a  result. 
In  the  classification  of  risks  in  force  in  1908,  at  the  time  the  policy 
was  issued,  there  was  this  declaration:  "Army  officer  in  field  serv- 
ice not  insurable."  This  was  a  notification  to  the  insured  that  the 
company  did  not  insure  army  officers  in  field  service,  and  that  if  one 
was  so  injured,  or  died  while  engaged  as  an  army  officer  in  field  serv- 
ice, no  liability  would  attach  to  the  defendant  under  the  policy  is- 
sued. 

In  the  schedule  of  warranties  signed  by  the  decedent  he  warrant- 
ed that  his  occupation  was  that  of  advertising,  and  that  the  duties 
of  his  occupation  were  fully  described  by  the  words*  "soliciting  and 
office  work.'*  Under  this  warranty  the  defendant  classed  the  risk  as 
preferred,  and  issued  its  policy  in  consideration  of  the  reduced  pre- 
mium appHcable  to  that  risk.  The  provisions  of  the  policy,  together 
with  the  warranties,  must  be  assumed  to  have  been  read  by  the  insur- 
ed. But  whether  or  not  he  read  them,  nevertheless  they  are  binding 
upon  him,  and  put  him  upon  inquiry  as  to  what  was  the  classification 
of  risk  by  the  company.  Moreover,  the  ^warranties  and  these  classifi- 
cations became  as  much  a  part  of  the  contract  as  if  they  were  printed 
in  it.  Hook  v.  Michigan  Mutual  Life  Ins.  Co.,  44  Misc.  Rep.  478, 
483,  90  N.  Y.  Supp.  56,  affirmed  139  App.  Div.  922,  123  N.  Y.  Supp. 
1121;  Enthoven  v.  American  Fidelity  Co.,  128  N.  Y.  Supp.  803, 
affirmed  150  App.  Div.  928,  135  N.  Y.  Supp.  1110,  211  N.  Y.  561, 
105  N.  E.  1083;  Quinlan  v.  Providence  Washington  Ins.  Co.,  133 
N.  Y.  356,  364,  31  N.  E.  31,  28  Am.  St.  Rep.  645. 

In  spite  of  this  provision  the  company  has  agreed  to  be  bound  by 
partial  liability  under  certain  conditions.  I  hold,  from  a  careful 
study  of  the  facts,  that  the  insured  may  be  properly  classed  as  an  ex- 
trahazardous risk  under  the  defendant's  classification  of  1908,  refer- 
red to  in  section  1,  policy  No.  719,682.  In  this  respect  only  the  con- 
tract of  insurance  may  be  construed  liberally  for  the  insured,  and 
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strictly. as  against  the  company.-  Broadway  Realty  Co.  V.  Lawyers' 
Title  Ins.  &  Trust  Co.,  171  App.  Div.  792,  157  N.  Y.  Supp.  1088; 
McNally  v.  Phoenix  Ins.  Co.,  137  N.  Y.  389;  33  N.  E.  475;  Sergent 
V.  Liverpool  &  London  &  Globe  Ins.  Co.,  155  N.  Y.  349,  49  N.  E. 
935.  The  insured  by  service  in  the  army,  assumed  an  occupation  ex- 
trahazardous. He  must  be  deemed,  therefore,  to  have  known  and 
agreed  that  this  occupation,  within  the  meaning  of  the  policy,  was  an 
occupation  rated  in  a  more  hazardous  class  than  the  premium  which 
he  paid  for  his  policy  covered.  Under  the  "extrahazardous"  classi- 
fication of  the  year  1908  the  plaintiff  is  entitled  to  a  judgment  in  the 
sum  of  $1,875. 
Judgment  accordingly. 


(191  App.  Div.  427) 

In  re  SHONTS'  WILL. 

(Supreme  Court,  Appellate  Division,  Urst  Department    April  9,  1920.) 

1.  EZEGUTOSS  AND  ADMINISTBATOBS  ^=9l3 — SlTRROGATE  liAT  GBANT  TEMPORABT 

ADMINISTBATION,  NOTWITHSTANDING  PRODUCTION  OF  WILL. 

Surrogate's  jurisdiction  of  administration  proceedings  does  not  ipso 
facto  cease  on  the  production  of  a  wiU ;  temporary  administration  being 
prefer  in  case  of  proceedings  pending  for  the  probate  of  will,  under 
Ck)de  Qt.  Proc.  §  2596,  subd.  1. 

2.  EXECUTOBS  AND  ADMINISTBATOBS  ^=»22(1) — SUBVIVINO  WIFE  HELD  PBOFBBLT 

APPOINTED  TEHPOBABT  ADMINI8TBAT0B  AS  A  "PEBSON  INTEBBSTED"  PENDING 
PBOBATB. 

Where  surylving  wife's  petition  for  temporary  administration  aUegea 
that  husband  had  attempted  to  make  a  wiU,  leaving  the  largest  part  of 
estate  to  a  woman  nnrelated  to  him  or  his  family,  by  whom  he  had  been 
nnduly  influenced,  that  at  the  time  of  executing  such  will  the  husband 
was  mentally  incompetent,  that  wife  will  contest  will  if  it  be  produced,  and 
.  that  long  delay  would  ensue  pending  the  probate  thereof,  the  surrogate 
was  warranted  appointing  wife  temporary  administrator,  under  Code  Civ. 
Proc.  i  2596,  subd.  1,  providing  for  appointment  thereof  on  application 
of  a  **person  interested/'  when  delay  necessarily  occurs  in  probating  a 
will,  and  in  view  of  sections  2588  and  2670;  the  wife  being  a  "person  in- 
terested," within  former  statute. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases.  Interested.] 

8.  EXECUTOBS  AND  ADMINISTBATOBS  ^=»32(1) — APPOCNTMENT  OP  SURVIVING 
WIFE  AS  TEMPOBABY  ADiflNISTBATOB  NOT  TO  BE  BEVOKED  UPON  PBODUC- 
TION  OP  WILL  CONTESTED  BY  WIFE. 

Where  surviving  wife  had  been  appointed  temporary  administrator  of 
husband's  estate,  on  her  application  vnder  Code  Civ.  Proc.  i  2669,  subd. 
1,  court  was  not  warranted  in  revoking  the  appointment  upon  production 
>of  will  contested  by  wife  on  ground  of  mental  incompetency  and  undue 
influence,  notwithstanding  subdivision  4;  the  wife  as  temporary  admin- 
istrator not  becoming  functus  officio  until  the  will  was  duly  admitted  to 
probate  as  a  valid  will  and  upon  actual  issuance  of  letters  testamentary'. 

4w  EXECUTOBS  AND  ADMINIOTRATOBS  <d=3>d2(2) — SUPBEMS  COUBT  WILL  BBVISW 
surrogate's  BE  vocation  OF  LETTEBS  AS  IF  ON  OBIOINAL  APPLICATION. 

On  appeal  to  Supreme  Court  from  order  of  surrogate  revoking  the  ap- 
pointment of  a  temporary  administrator  and  appointing  another  tempo- 
rary administrator.  Supreme  Court  will  review  the  determination  of  the 
surrogate  as  if  original  application  was  made  to 'Supreme  Court,  under 
Code  Civ.  Proc.  §  2768* 

^s>For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  6  Indexes 
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Appeal  from  Surrogate's  Court,  New  York  Coimty. 

In  the  matter  of  proving  last  will  of  Theodore  P.  Shonts,  deceased. 
From  an  order  of  the  Surrogate's  Court,  as  resettled  by  an  order,  re- 
voking the  appointment  of  Milla  D.  Shonts  as  temporary  administrator, 
and  appointmg  another  temporary  administrator  (109  Misc.  Rep.  276, 
178  N.  Y.  Supp.  762),  Milla  D.  Shonts  appeals.  Reversed,  and  order 
granting  temporary  administration  reinstated,  with  directions. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
and  MERRELL,  JJ. 

Warren  Dixon  and  George  W.  Files,  both  of  New  York  City  (John 
W.  Griggs,  of  New  York  City,  of  counsel),  for  appellant 

Cornelius  J.'  Sullivan,  of  New  York  City  (Outerbridge  Horsey,  of 
New  York  City,  of  counsel),  for  respondent. 

MERRELL,  J.  This  appeal  is  from  an  order  of  the  Surrogate's 
Court  of  New  York  County,  vacating  and  annulling  a  prior  order 
of  said  court  made  November  5,  1919,  granting  temporary  admin- 
istration of  the  estate  of  Theodore  P.  Shonts,  deceased,  to  Milla  D. 
Shonts,  his  widow.  The  sole  basis  of  the  order  appealed  from  was 
therein  stated  to  be: 

"That  said  order  of  November  6,  1919,  granting  temporary  administration 
on  the  estate  of  Theodore  P.  Shonts,  deceased,  was  made  under  the  mUtaken 
assumption  by  this  oourt   that   said   Theodore  P.   Shonts   died   intestate. 

Theodore  P.  Shonts  died  on  September  21,  1919,  a  resident  of  New 
York  county,  leaving  the  said  Milla  D.  Shonts,  of  the  city  of  New 
York,  his  widow,  and  Marguerite  Amelia  Bingham,  also  a  resident  of 
the  city  of  New  York,  and  Theodora  d'Chaulnes,  residing  in  Paris, 
France,  daughters,  his  only  heirs  at  law  and  next  of  kin  him  surviv- 
ing. On  November  3,  1919,  the  said  Milla  D.  Shonts,  widow  of  de- 
cedent, presented  to  the  Surrogate's  Court  of  New  York  county  her 
duly  verified  petition  praying  that  temporary  letters  of  administration 
be  awarded  to  said  petitioner.  In  her  petition  the  petitioner  alleged 
that  she  had  "made  diligent  search  and  inquiry  for  a  will  of  said 
deceased,  and  has  not  found  any  such  will,  nor  had  your  petition- 
er obtained  any  information  concerning  any  such  will,"  except  that 
in  or  about  the  year  1904  the  deceased  had  prepared,  executed,  and 
exhibited  to  the  petitioner  a  certain  document  which  he  stated  to 
her  was  his  last  will  and  testament,  and  wherein  the  petitioner  was 
practically  the  sole  beneficiary,  of  the  whereabouts  of  which  will,  the 
petitioner  was  ignorant,  and  except  that  the  petitioner — 

♦•subsequent  to  the  death  of  deceased,  was  informed  that  In  or  about  the 
month  of  July,  1919,  the  said  deceased  attempted  to  make  a  win,  wherein  he 
bequeatlued  nothing,  or  practically  nothing,  to  your  petitioner,  and  attempted 
to  leave  the  largest  part  of  his  estate  to  a  certain  woman  in  no  way  related  to 
him  or  his  family,  either  by  blood  or  marriage,  and  with  whom  he  had  asso- 
ciated and  to  whose  Influence  he  had  been  subjected  for  a  considerable  period 
pricHT  to  bla  death,  and  at  the  time  of  the  making  of  the  said  alleged  will,  and 
for  a  considerable  period  of  time  prior  thereto,  the  said  deceased  was  men- 
tally incompetent  to  make  a  last  will  and  testament;  that  your  petitioner, 
however,  has  never  seen  any  .such  will,  and    •    •    *    should  any  such  docu- 
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raent,  purporting  to  be  a  will  of  the  deceased,  hereafter  be  produced  and  of- 
fered for  probate,  your  petitioner  will  contest  the  same  on  the  grounds  of  tes- 
tamentary iMapadty,  undue  influence,  and  other  grounds,  and  a  long  delay 
would  necessariiy  ensue  before  the  final  adjudication  on  such  application." 

Among  other  grounds  showing  the  necessity  for  the  granting  of 
temporary  administration  upon  decedent's  estate,  said  petitioner  al- 
leged that  at  the  time  of  his  death  decedent  occupied  an  expensive 
apartment  in  the  city  of  New  York  under  a  lease  which  by  its  terms 
did  not  expire  for  about  two  years,  and  that  the  estate  would  be  liable 
for  the  annual  rental  thereof  until  the  premises  were  surrendered, 
and  that  in  the  aforesaid  apartment  the  deceased  had  a  large  and  valu- 
able collection  of  furniture,  and  imported  rugs  and  paintings  of  the 
value  of  upwards  of  $50,000,  which,  as  petitioner  was  informed,  had, 
without  her  knowledge,  and  without  any  authority  of  any  person  com* 
petent  to  authorize,  been  removed  from  said  apartment,  and  that 
unless  immediate  steps  be  taken  to  trace  said  property  that  the  same 
might  be  scattered  and  lost  to  the  estate,  and  that  other  reasons,  in- 
cluding attention  to  certain  investments  of  the  decedent,  demand- 
ed immediate  attention  from  some  competent  representative  qualified 
to  represent  the  estate. 

Upon  said  petition  the  surrogate,  on  November. 5,  1919,  made  an 
order  granting  temporary  administration  on  the  estate. of  said  dece- 
dent to  the  petitioner,  and  that  letters  of  temporary  administration 
issue  to  decedent's  said  widow  upon  her  taking  and  subscribing  the 
statutory  oath,  and  executing  a  bond,  according  to  law  in  the  penalty 
of  $474,000.  Such  oath  was  taken  and  subscribed  by  the  petitioner, 
and  the  bond  required  by  the  order  duly  executed,  and  both  said  oath 
and  bond  filed  with  the  surrogate,  but  letters  never  actually  issued. 
On  November  7,  1919,  two  days  after  the  said  order  was  granted, 
there  was  filed  in  said  Surrogate's  Court  a  paper  writing  purporting 
to  be  a  will  of  "said  deceased  and  to  have  been  executed  by  him  July 
30,  1919.  This  alleged  will  was  filed  by  one  De  Lancey  Nicoll,  named 
therein  as  one  of  the  executors  thereof,  who,  at  the  same  time  filed 
with  the  surrogate  his  -verified  petition  for  its  probate. 

On  the  same  day,  and  also  upon  the  petition  of  the  said  De  Lancey 
Nicoll,  the  said  surrogate  granted  an  order  requiring  the  said  Milla 
D.  Shonts  to  show  cause  why  the  order  theretofore  made,  granting 
temporary  administration  to  her  upon  the  estate  of  her  deceased  hus- 
band, should  not  be  wholly  set  aside,  vacated,  and  annulled,  and  why 
temporary  administration  upon  said  estate  should  not  be  granted  to  De 
Lancey  Nicoll,  Edward  J.  Berwind,  and  Guaranty  Trust  Company  of 
New  York,  who  were  the  executors  named  in  said  proposed  will.  The 
petition  upon  which  said  order  to  show  cause  was  granted,  after  al- 
leging that  the  order  appointing  the  temporary  administrator  had  been 
obtained  "through  the  practice  of  gross  deception  and  misrepresenta- 
tion," referred  specifically  to  the  allegations  in  Mrs.  Shonts'  petition 
for  temporary  administration,  wherein  she  disclaimed  knowledge  of 
the  alleged  will,  and  alleged  that  prior  to  the  filing  of  her  petition  there 
had  been  placed  in  her  possession  a  copy  of  said  will:  The  widow 
denied  such  allegations,  and,  I  think,  fully  explained  and  justified  the 
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allegations  contained  in  her  petition  for  temporary  administration 
with  reference  to  the  alleged  will. 

The  learned  surrogate,  in  an  opinion  accompanying  the  order  re- 
moving the  widow  as  temporary  administrator,  stated  that  she  had 
been  appointed  "in  a  course  of  administration,  and  on  the  judicial 
proof  and  assumption  that  there  was  no  will,"  and  that  nothing  further 
had  been  done  "in  the  proceeding  based  on  alleged  intestacy";  that 
since  an  executed  will  in  writing  had  made  its  appearance  and  had 
been  filed,  with  a  petition  for  its  probate.  Such  "tremendous  fact" 
in  the  opinion  of  the  surrogate  entirely  altered  the  situation  existing 
when  Mrs.  Shonts  was  named  as  temporary  administratrix.  In  the 
opinion  of  the  learned  surrogate: 

''When  a  wm  is  produced  in  this  court,  with  a  petition  for  its  probate,  the 
jurisdictional  requisite  for  an  administration  proceeding  ceases  ipso  facto." 

[1]  I  think  the  surrogate  was  in  error,  both  as  to  his  assumption 
of  fact  that  the  temporary  administratrix  was  appointed  upon  the  as- 
sumption that  there  was  no  will,  and  as  to  his  conclusion  of  law  that 
the  production  of  an  alleged  will  with  a  petition  for  its  probate  de- 
prived the  Surrogate's  Court  of  jurisdiction  to  grant  temporary  ad- 
mimstration.  The  appointment  of  a  temporary  administrator  was 
not  asked  upon  the  ground  of  intestacy,  but,  on  the  contrary,  the 
surrogate  was  fully  advised,  by  the  allegations  of  the  petition,  of  the 
existence  of  the  pretended  will,  whereby  the  petitioner  alleged  that 
the  said  deceased  had  attempted  to  make  a  will  leaving  the  largest 
part  of  his  estate  to  a  woman  unrelated  to  him  or  his  family,  and  with 
whom  he  had  associated,  and  to  whose  influence  he  had  been  subjected, 
for  a  considerable  period  prior  to  his  death,  and  that  at  the  time  of 
making  said  alleged  will,  and  for  a  considerable  period  of  time  prior 
thereto,  the  deceased  was  mentally  incompetent  to  make  a  will,  and  of 
the  intention  of  the  petitioner,  should  any  such  document,  purporting 
to  be  a  will  of  the  deceased,  thereafter  be  produced  and  offered  for 
probate,  to  contest  the  same  on  the  grounds  of  testamentary  incapacity, 
undue  influence,  and  other  grounds,  and  that  "a  long  delay  would  nec- 
essarily ensue  before  the  final  adjudication  on  such  application.''  The 
petition  then  sets  forth  and  alleges  facts  why,  pending  such  "long  de- 
lay," some  one  should  be  appointed  to  take  possession  and  preserve  the 
estate  pending  such  final  adjudication. 

The  petition  and  order  conclusively  show  that  the  granting  of  tem- 
porary administration  was  not  because  of  the  intestacy  of  the  de- 
ceased, but  to  protect  the  estate  pending  the  final  adjudication  of 
probable  proceedings  to  probate  decedent's  attempted  will.  No  good 
reason  suggests  itself  why  the  petitioner  did  not  apply  for  letters  of 
administration  generally  upon  her  deceased  husband's  estate,  if  there 
was  no  question  but  that  her  husband  had  died  intestate.  The  Code  of 
Civil  Procedure  (section  2588)  would,  in  case  of  intestacy,  give  to 
her  the  paramount  right  to  letters.  Pending  the  prospective  long  de- 
lay in  determining  whether  her  husband  left  a  will,  under  the  exist- 
ing circumstances,  the  petitioner  very  properly  asked  for  temporary 
administration.     As  decedent's  widow  she  was  an  interested  party. 
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As  his  widow  the  law  gives  to  her  certain  of  his  household  effects  and 
personal  estate,  which  he  was  powerless  to  divert  from  her  even  by 
will.  Upon  his  death  such  property  became  hers  and  she  was  en- 
titled to  have  it  set  apart  to  her.    Cfode  Civ.  Proc.  §  2670. 

The  application  for  temporary  administration  was  made,  and  the 
same  was  granted  by  the  surrogate,  pursuant  to  the  provisions  of 
section  2596  of  the  Code  of  Civil  Procedure.  That  section,  so  far  as 
is  here  pertinent,  provides : 

"On  the  appUcatlon  of  a  creditor,  or  a  person  interested  in  the  estate,  the 
surrogate  may,  in  his  discretion,  issue  to  one  or  more  persons  letters  of  tem- 
I>orary  administration,  in  either  of  the  following  cases : 

"1.  When  for  any  cause,  delay  necessarily  occurs  in  the  granting  of  letters 
testamentary  or  letters  of  administration,  or  in  probating  a  will.    •    •    •  ** 

[2]  The  allegations  of  the  petition  fully  justify  the  surrogate  in 
granting  temporary  administration  pursuant  to  the  Code  provision. 
Matter  of  Choate,  105  App.  Div.  356,  94  N.  Y.  Supp.  176.  While 
the  petition  praying  for  the  annulment  of  the  temporary  adminis- 
tration gfranted  herein  to  Mrs.  Shonts  was  predicated  upon  a  charge  of 
gross  deception  and  misrepresentation  by  the  widow,  and  which  charge 
is  not  sustained  by  the  facts,  and  while  the  order  appealed  from  re- 
cites as  the  untenable  ground  of  annulment  of  the  order  granting  tem- 
porary administration,  that  said  order  was  made  under  a  mistaken 
assumption  by  the  court  that  decedent  died  intestate,  in  his  opinion  the 
learned  surrogate  states  as  the  ground  for  vacating  the  order  that — 

"When  a  wiU  is  produced  in  this  court,  with  a  petition  for  its  probate,  the 

Jurisdiction  reauisite  for  an  administration  proceeding  ceases  ipso  facto." 

• 

That  the  learned  surrogate,  under  our  practice,  is  in  error  in  such 
assertion,  and  that  temporary  administration  is  proper  in  case  of 
proceedings  pending  for  the  probate  of  a  will,  is  at  once  apparent 
from  a  reading  of  section  2596  of  the  Code  of  Civil  Procedure,  sub- 
division 1  of  which  makes  delay  in  granting  letters  testamentary  a 
ground  for  temporary  administration,  and  which,  inter  alia,  then  pro- 
vides that — 

**An  appointment  of  a  temporary  administrator,  in  a  case  specified  in  this 
subdivision  [1]  must  be  made  by  an  order,  if  a  proceeding  for  •  •  ♦  prty- 
hate  of  a  aoUl  is  then  pending." 

[3]  In  an  extended  argument,  in  an  effort  to  justify  his  action, 
the  learned  surrogate  has  endeavored  to  clothe  the  act  of  the  executors 
in  propounding  the  alleged  will  for  probate  with  undue  importance. 
The  surrogate  deemed  himself  bound,  in  consequence  of  the  mere  pro- 
duction of  the  alleged  will,  to  revoke  the  designation  of  Mrs.  Shonts 
as  temporary  administratrix  of  her  deceased  husband's  estate.  The 
document  propounded  possessed  no  such  virtue:  At  most  it  was  an  al- 
leged will,  assailed  as  the  ineffectual  testamentary  effort  of  an  enfee- 
bled mind,  governed  and  controlled  by  undue  and  sinister  influence,  and 
therefore  incapable  of  probate  as  the  will  of  the  deceased.  Until  duly 
admitted  to  probate  as  a  valid  will,  and  then  only  upon  the  actual  is- 
suance of  letters  testamentary,  would  the  temporary  administratrix 
become  functus  officio.    Matter  of  Kennedy,  186  App.  Div.  19,  22, 
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174  N.  Y.  Supp.  95;  Matter  of  Choate,  105  App.  Div.  356,  94  >I.  Y. 
Supp,  176. 

It  is  plain  that  the  application  for  the  revocation  of  the  order 
granting  temporary  administration  herein  was  based  upon  subdivision 
4  of  section  2569  of  the  Code  of  Civil  Procedure,  which  provides  for 
such  revocation  where  the  grant  of  the  letters  or  the  appointment 
"was  obtained  by  a  false  suggestion  of  a  material  fact,"  and  upon  sub- 
division 6  of  section  2490  of  said  Code,  which  provides  that  the  sur- 
rogate has  power  "to  open,  vacate,  modify,  or  set  aside,  or  to  enter 
as  of  a  former  time,  a  decree  or  order  of  his  court ;  or  to  grant  a  new 
trial  or  a  new  hearing  for  fraud,     *    *    *    or  other  sufficient  cause." 

But  neither  of  said  Code  provisions  justifies  the  action  of  the  sur- 
rogate in  the  case  at  bar.  The  appointment  of  Mrs.  Shonts  was  not 
"obtained  by  a  false  suggestion  of  a  material  fact."  Her  informa- 
tion as  to  the  alleged  will  she  frankly  laid  before  the  surrogate.  Noth- 
ing was  concealed.  She  had  the  right  to  treat  the  alleged  will  as  a 
nullity,  and  the  most  that  the  petitioning  executor  claimed  was  that 
she  had  seen  a  copy  of  it.  The  allegations  of  her  petition  were  am- 
ple to  put  the  surrogate  upon  inquiry,  and  said  temporary  administra- 
tion was  granted  with  knowledge  on  the  part  of  the  surrogate  of  the 
existence  of  the  alleged  will. 

[4]  We  are  called  upon  on  this  appeal  to  review  said  determination 
of  the  surrogate  as  if  an  original  application  were  made  to  this  court. 
Code  Civ.  Proc.  §  2763.  Upon  the  record  before  us  and  under  the 
circumstances  presented,  no  fraud  was  practiced  upon  the  court,  nor 
w^s  the  grant  of  letters  obtained  upon  the  false  suggestion  of  a  mate- 
rial fact.  The  appointment  was  in  all  respects  proper  and  regular, 
and  no  sufficient  cause  existed  to  vacate  or  annul  said  order.  While 
perhaps  a  custom  has  obtained  in  this  jurisdiction  to  appoint  the 
executors  of  a  contested  will  as  temporary  administrators  pending 
probate  proceedings,  still  where,  as  here,  the  widow  of  decedent  re- 
ceives such  temporary  appointment  prior  to  the  propounding  of  the 
will  and  before  contest,  the  same'  should  not  be  set  aside.  As  was 
said  in  Matter  of  McDonald,  160  App.  Div.  86,  89,  145  N.  Y.  Supp. 
267,270: 

"It  would  be  provocative  of  great  confusion  If  grants  of  administration, 
valid  when  made,  were  to  be  vacated  whenever  aome  condition  of  affairs 
arose  which,  if  in  existence  when  letters  were  originally  issued,  would  have 
required  the  issuance  to  a  different  person  than  the  one  to  whom  they  were 
legally  issued,  and  who  were  the  persons  then  entitled  to  them.'' 

The  necessity  for  temporary  administration  of  the  decedent's  es- 
tate was  recognized  by  the  surrogate's  appointment  of  the  corporate 
executor  named  in  the  alleged  will  in  the  place  of  the  widow  removed. 

In  conclusion,  I  am  of  the  opinion  that  the  removal  of  Mrs.  Shonts 
as  temporary  administratrix  of  the  estate  of  her  deceased  husband 
was  wholly  unauthorized.  She  had  been  regularly  and  duly  appoint- 
ed, and  had  duly  qualified  by  taking  the  required  oath  and  filing  the 
security  required  by  the  order  appointing  her.  No  charge  of  dis- 
qualification or  of  official  misconduct  rested  against  her,  and  her  re- 
moval was  upon  grounds  not  sustained  by  the  facts.    If  at  any  time 
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d'.tring  her  incumbency  she  becomes  disqualified,  or  is  guilty  of  mis- 
conduct rendering  her  unfit  for  the  due  execution  of  her  trust,  the 
law  provides  prompt  and  ample  means  for  her  removal.  Until  that 
time  arrives,  or  until  letters  of  administration  or  letters  testamentary 
are  issued,  she  is  entitled  to  administer  said  estate  as  provided  by  law. 
The  order  of  the  surrogate,  vacating  and  annulling  the  order  grant- 
ing temporary  administration,  should  be  reversed,  with  costs,  and 
said  order  granting  temporary  administration  reinstated,  and  letters 
should  thereon  forthwith  issue  out  of  said  Surrogate's  Court  to  said 
Milla  D.  Shonts.    Settle  order  on  notice.    AH  concur. 


(191  App.  Dlv.  492) 

GOLDSTEIN  t.  ROSENBERG. 

(Supreme  Oourt,  Appellate  Division,  Second  Department.    April  16,  1020.) 

1.  VBNDOB  and  PUBCHA8EB  ^S»230(l) — PUBOHASBB  CHARQBD  WITH  KNOWUSDGB 

OF  FACTS  SHOWN    BT  BBCOBD   OB   INQUIBT  THEBBBT   BUQOEBTSD. 

A  purchaser  agreeing  to  take  property  subject  to  restrictions  contained 
In  deeds  under  which  defendant  held  title  is  charged  with  knowledge 
of  the  facts  disclosed  b}  the  record  and  every  other  fact  which  an  in- 
quiry suggested  by  the  record  would  have  led  up  to. 

2.  Covenants  ^c=>51(2>— Restrictions  against  a  stable  do  not  apply  to 

oabage ;    "oknibub,  ijvebt  ob  cow  stable.'* 

A  covenant  in  a  deed  executed  in  1850,  prohibiting  the  use  of  the 
premises  for  certain  purposes,  including  any  ''omnibus,  livery  or  cow 
stable,"  does  not  apply  to  a  garage. 

3.  OOVENANTS   ^S»52 — GABAGE   not  PBOHIBITBD   BT  PBOHIBITION    or  N0ZI0T7S. 

UNWHOLESOME,   OB  OFFENSIVE  ESTABLISHMENTS. 

A  garage  is  not  as  a  matter  of  law  noxious,  unwholesome,  or  offensive  to 
the  neighborhood,  within  covenants  of  a  deed  prohibiting  certain  establish- 
ments and  all  other  dangerous,  noxious,  unwholesome,  or  ofiTenslve  es- 
tablishments, offensive  to  the  neighborhood,  and  the  doctrine  of  uoscitur  a 
soclis  does  not  justify  a  finding  o^  offensive  conditions,  where  the  evidence 
shows  that  the  garage  is  not  offensive. 

Blackmar,  J.,  and  Jenks,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Israel  Goldstein  against  Lazarus  Rosenberg,  substituted  in 
place  and  stead  of  Hugo  Hirsh  and  others,  copartners,  etc.  From  a 
judgment  (108  Misc.  Rep.  294,  178  N.  Y.  Supp.  325)  dismissing  the 
complaint  upon  the  merits  upon  a  decision  by  the  court  after  a  trial,  a 
jury  having  been  waived,  plaintiff  appeals.    Affirmed.        ' 

The  plaintiff,  vendee  in  a  contract  for  the  sale  and  purchase  of  premises  on 
the  northerly  side  of  Lexington  avaiue,  between  Nostrand  and  Marcy 
avenues,  Brooklyn,  120  feet  in  front  by  100  feet  in  depth,  brought  this  action 
against  the  defendant,  the  vendor  in  said  contract,  to  recover  the  sum  of 
$2,000  deposited  by  the  vendee  upon  the  signing  of  the  agreement.  The  plain- 
tiff alleges  readiness  on  his  part  to  complete  the  purchase,  but  inability  on 
the  part  of  defendant  to  transfer  a  marketable  titla 

The  ccmtract  which  is  the  basis  of  the  action  was  dated  Deconber  6,  1918, 
the  defendant  agreeing  to  sell  and  plaintiff  to  purchase  the  premises,  for  the 
consideration  named  therein,  and  the  plaintiff  paid  $2,000  on  account  of  the 
purchase  money.  It  was  agreed  that  the  premises  were  to  be  conveyed,  "sub- 
ject to  restrictions  contained  in  former  deeds  and  those  imposed  by  the 

^=s>For  otlier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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zoning  ordinance,  all  of  which  do  not  prevent  the  maintenance  of  a  garage 
on.sald  turemises/*  Upon  the  closing  day  the  plaintiff  refused  to. take  title, 
objecting,  Inter  alia,  that  the  property  was  occupied  and  used  as  a  public 
garage,  and  that  the  maintenance  of  such  public  garage  was  contrary  to  a 
restrictive  covenant  in  a  deed  in  the  chain  of  title,  dated  May  27,  1850,  by 
which  the  grantees  agreed:  "And  also  to  and  with  their  heirs  and  assigns 
that  the  said  party  hereto  of  the  second  part,  his  heirs  or  assigns,  or  any  of 
them,  shall  not  now  nor  at  any  time  or  times  hereafter  erect,  permit  or  allow  to 
be  erected  or  carried  on  or  upon  the  premises  hereby  conveyed  or  any  part 
thereof  any  brewery,  distillery,  slaughter  or  melting  house  or  bone  boiler,  smith 
shop,  cooper  or  tin  shop,  forge  furnace,  steam  engine,  brass  foundry,  nail  or 
other  iron  factory,  sugar  bakery,  omnibus,  livery  ^or  cow  stable  or  any  soap, 
candle,  starch,  varnish,  vitriol,  glue,  ink  or  turpentine,  glass,  chemical  or 
gunpowder  factory  or  any  factory  or  establishment  for  the  tanning,  dressing 
or  preparing  or  keeping  of  skins,  hides  or  leather  or  other  dangerous,  noxious, 
unwholesome  or  offensive  establishment,  trade,  calling  or  business  what- 
soever offensive  to  the  neighborhood."  The  defendant  asserted  that  the 
restrictive  cbvenant  did  not  prevent  the  maintenance  and  opantion  of  the 
public  garage  upon  the  property.  At  the  trial  It  was  stipulated  that  a  Jury 
be  waived,  and  that  the  trial  Judge  might  view  the  property  before  d^ 
cidlng  the  case.  The  trial  Judge  found  as  matter  of  fact  "that  the  main- 
tenance of  a  public  garage  in  and  upon  the  aforesaid  premises  is  not  a  dan- 
gerous, noxious,  unwholesome  or  offensive  establishment,  trade,  calling  or 
business  offensive  to  this  neighborhood."  He  decided  that  the  defendant  was 
entitled  to  Judgment  dismissing  the  complaint  upon  the  merits. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

Samuel  Hellinger,  of  New  York  City,  for  appellant. 
Benjamin  Reass,  of  Brooklyn  (Hugo  Hirsh  and  Emanuel  Newman, 
both  of  Brooklyn,  on  the  brief),  for  respondent. 

KELLY,  J.  The  learned  trial  justice  has  considered  the  objections 
to  the  title  presented  by  the  plaintiff  on  the  dosing  day  and  we  agree 
with  his  conclusions  in  his  opinion  filed.  We  will  refer  to  but  one  of 
the  objections,  to  wit,  the  claim  of  the  plaintiff  vendee  that  the  re- 
strictive covenant  in  the  deed  of  1850  prevented  the  maintenance  of 
the  garage  erected  upon  the  premises.  This  is  not  the  usual  case  of  a 
vendee  who  objects  to  the  marketability  of  a  title  because  of  restrict- 
tive  covenants  discovered  in  the  search  thereof.  The  plaintiff  knew 
of  the  restrictive  covenants  when  he  made  the  contract,  and  agreed  to 
take  the  property  subject  thereto.  He  knew  that  the  premises  were  oc- 
cupied as  a  ^  public  garage  and  he  desired  to  use  them  for  that  pur- 
pose. The  question  presented  by  the  pleadings  is  not,  strictly  speaking, 
whether  the  title  is  marketable,  but  whether  the  restrictions  known  to 
the  purchaser,  who  was  also  familiar  with  the  location  and  use  of  the 

Property,  prohibit  the  maintenance  of  a  public  garage  on  the  premises, 
lie  garage  in  question  was  on  the  property  when  the  plaintiff  agreed 
to  purchase.  It  appears  that  it  was  erected  under  a  permit  of  the  board 
of  standards  and  appeals  under  the  zoning  ordinance  of  the  city  of 
New  York. 

[t]  The  plaintiff  agreed  to  take  the  property  subject  to  the  restric- 
tions contained  in  the  deeds  under  which  defendant  held  the  title.    The 
Elaintiff  must  therefore  be  deemed  to  have  known  the  facts  disclosed 
y  the  record  (Acer  v.  Westcott,  46  N.  Y.  384,  7  Am.  Rep.  355),  and 
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every  other  fact  which  an  inquiry  suggested  by  the  record  would  have 
led  up  to  (McPherson  v.  Rollins,  107  N.  Y.  316,  14  N.  E.  411,  1 
Am.  St.  Rep.  826;  Riggs  v.  Pursell,  66  N.  Y.  193;  Kingsland  v. 
FuUer,  157  N.  Y.  507,  52  N.  E.  562;  Moot  v.  Business  Men's  Invest- 
ment Assn.,  157  N.  Y.  201,  52  N.  E.  1,  45  L.  R.  A.  666;  Schnitzer  v. 
Bernstein,  119  App.  Div.  47,  103  N.  Y.  Supp.  860).  The  only  question 
arising  on  this  restrictive  covenant  is  whether  it  prevents  the  mainte- 
nance of  the  garage. 

[2, 3]  The  covenant  in  the  deed  of  1850  applied  to  a  parcel  of  land 
which  included  the  premises  described  in  the  complaint,  and  prohibited 
the  erection  thereon  of  buildings  for  carrying  on  various  trades  and 
occupations  commonly  described  as  nuisances,  including  "omnibus,  liv- 
ery or  cow  stable,"  and  terminating  with  the  words  "or  other  dan- 
gerous, noxious,  unwholesome  or  offensive  establishment,  trade,  calling 
or  business  whatsoever  offensive  to  the  neighborhood."  It  is  evident- 
that  in  1850,  when  the  restrictive  covenant  was  entered  into,  none 
of  the  [parties  had  in  mind  a  garage  for  the  storage  of  aratomobiles. 
We  agree  with  the  learned  judge  at  Special  Term  that  the  express 
covenant  against  "omnibus,  livery  or  cow  stable"  did  not  apply  ta 
this  building.  When  we  depart  from  the  occupations  expressly  pro- 
hibited, and  seek  for  interpretation  of  the  general  prohibition  of  other 
"dangerous,  noxious,  unwholesome  or  offensive  establishment,  trade, 
calling  or  business,"  we  find  the  qualifying  words  "offensive  to  the 
neighborhood."  There  is  no  evidence  in  the  record  that  the  defend- 
ant's garage  has  been,  is,  or  will  be  offensive  to  the  neighborhood. 

It  is  true  that  plaintiff  introduced  in  evidence  the  record  of  the 
board  of  standards  and  appeals  of  the  city  of  New  York,  containing 
the  resolutipn  permitting  the  defendant's  predecessor  in  title  to  erect 
a  garage  upon  the  premises,  which  record  is  said  to  contain  objections 
to  the  permit  filed  by  five  individuals  and  consents  by  two,  but  there 
is  no  evidence  from  any  one  of  them  justifying  a  finding  that  the 
garage  is  or  will  be  offensive.  Only  one  of  tfie  objectors  was  called 
as  a  witness  for  the  plaintiff,  and  he  testified  that  as  constructed  he 
did  not  think  it  any  detriment  and  that  he  had  no  objection  to  it. 
While  it  may  be  that  we  should  not  take  judicial  notice  of  the  con- 
ditions prevailing  in  the  block  in  which  the  garage  is  located,  the 
evidence  at  the  trial  fully  justified  the  finding  of  the  learned  trial  judge 
that  this  garage  is  not  offensive  to  the  neighborhood.  And  this  find- 
ing was  made  after  the  judge  had  personally  examined  the  locality  In 
pursuance  of  a  stipulation  by  the  parties.  The  evidence  shows  that 
there  is  an  elevated  railroad  operated  in  Lexington  avenue,  that  there 
are  several  garages  in  the  immediate  neighborhood,  liquor  stores  on 
the  comers,  a  tailor  shop,  a  barbei-  shop,  a  large  warehouse  on  the 
opposite  side  of  the  street,  and  the  only  residences  testified  to  are 
tenement  houses  of  the  cheapest  kind.  One  of  the  witnesses  at  the 
trial  testified  that  the  defendant's  garage  was  the  "most  beautiful  build- 
ing in  the  entire  block."  It  would  seem  that  the  conclusion  of  the 
trial  judge  was  justified  by  the  evidence.  It  cannot  be  said  as  matter 
of  law  that  the  defendant's  garage  is  noxious,  unwholesome,  or  of- 
fensive to  this  neighborhood;  and  the  doctrine  of  noscitur  a  sociis  does 
181  N.T.S.— 56 
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not  justify  the  court  in  finding  offensive  conditions  which  are  not 
shown  to  exist,  but  which,  on  fie  contrary,  are  negatived  by  the  evi- 
dence in  the  case.  We  are  satisfied  that  tiiere  is  no  reasonable  prob- 
ability that  the  maintenance  of  the  garage  in  question  in  a  legitimate 
and  proper  manner  could  be  enjoined  as  violative  of  the  covenant. 
The  judgment  should  be  affirmed,  with  costs. 

MILLS  and  PUTNAM,  JJ.,  concur. 

BLACKMAR,  J.  I  dissent.  The  prohibition  against  the  mainte- 
nance of  the  garage  is  not  found  in  the  use  of  the  word  "stable."  If 
it  be  prohibited,  it  is  by  the  general  clause  against  oflFensive  bus- 
iness. Under  the  doctrine  of  noscitur  a  sociis,  that  means  a  business 
that  is  offensive  in  the  same  way  that  a  stable  or  other  prohibited  use 
is  offensive.  A  stable  is  offensive  to  the  sense  of  smell  and  to  the 
sense  of  hearing,  and  is  unsightly  and  therefore  offensive  to  the  eye, 
if  it  should  be  placed  in  a  residential  neighborhood.  Whether  a  ga- 
rage is  offensive  in  the  same  way  or  not  is  a  question  which  may  be 
raised  in  an  action  bjr  any  property  owner  interested  in  the  restriction. 
It  is  certainly  as  offensive  to  the  sense  of  hearing  as  a  stable,  if  not 
more  so.  There  is  to  "a  less  extent  an  offense  to  the  sense  of  smell, 
due  to  the  oil  and  gas  used.  I  therefore  think  that  this  is  not  a  case 
where  the  purchaser  is  bound  to  take  the  risk  of  litigation  on  this 
point. 

Whether  or  not  the  change  or  alteration  in  the  condition  of  the  neigh- 
borhood is  such  as  to  render  it  inequitable  specifically  to  enforce  this 
covenant  against  one  seeking  to  erect  a  garage  is,  under  the  case  of 
Trustees  of  Columbia  College  v.  Thacher,  87  N.  Y.  311,  41  Am.  Rep. 
365,  also  a  question  which  may  be  the  subject  of  judicial  determi- 
nation. The  general  rule  is  that  covenants  of  restrictions  are  enforce- 
able by  specific  performance,  and  the  burden  rests  upon  the  defend- 
ant in  such  an  action  to  show  a  condition  of  the  neighborhood  which 
makes  it  inequitable  to  enforce  them.  This  is  a  burden  which  a  pur- 
chaser should  not  be  compelled  to  assume. 

I  think  the  title  is  unmarketable. 

JENKS,  P.  J.,  concurs. 
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(191  App.  IMv.  412) 

KAMINSKX  et  al.  ▼.  KLASKO  FINANCE  CORPORATION. 

(Supremo  Court,  Appellate  Division,  First  Dapartment.    April  9,  1920.) 

1.  IlVJUNOnON  ^B>2S— SXSCUTXON  OP  JT7DOinBNT  IN  BUMICABT  FB0CKXDIN08  NOT 

JENJOINED  PENDING  APPEAL. 

An  action  will  not  He  to  onjoln  the  execution  of  final  Judgment  In  an 
ejectment  action  pending  an  appeal  therefrom.. 

2.  Injunction  ^=92S — Interference  with  tenant  not  enjoined,  pending 

appeaii  from  pinal  order  for  ulndlord  in  summary  proceedings. 

Landlord,  for  whom  final  order  has  been  rendered  In  summary  pro- 
ceedings, will  not  be  enjoined  from  Interference  with  tenant's  continuance 
of  possession  pending  appeal  from  final  order  in  separate  action  for  sucn 
Injunction  by  tenant,  under  Code  Civ.  Proc.  §  2265,  in  absence  of  showing 
that  Municipal  Court  did  not  have  Jurisdiction,  or  that  the  final  order 
was  procured  by  fraud  or  collusion. 

3.  Injunction  c=s>28 — ^Landlord  enjoined  from  interfering  with  tenant, 
*    whebx  pinal  oroeb  zh  bukmabt  procexdinq  was  pbauduixnt  ob  without 

jurisdiction. 

If  it  were  shown  that  the  court  did  not  have  Jurisdiction  of  sum- 
mary proceeding,  or  that  the  final  order  was  procured  by  fraud  or  collu- 
sion, a  suit  would  He  for  an  injunction  restraining  landlord  from  inter- 
fering with  tenant's  possession  and  a  temporary  injunction  order  might 
properly  be  Issued. 

4.  Injunction  ^=»144 — Facts  warranting  permanent  injunction  must  be 

alleged  to  warrant  temporary  injunction. 

Where  an  action  Is  brought  for  injunctive  relief  only  In  order  to  war- 
rai^t  a  temporary  Injunction,  facts  must  be  alleged  which,  If  established, 
would  warrant  a  permanent  Jjijunction. 

5.  Landlord  and  tenant  4^=3303(2)— Petition  in  summary  proceeding  held 

TO  SHOW  relationship  OF  LANDLORD  AND  TENANT. 

In  laudlord*s  summary  proceeding  for  possession,  petition  held  to  show 
existence  of  relation  of  landlord  and  tenant  between  parties. 

6.  Landlord  and  tenant  ^s»306 — ^Un denied  affidavit  in  summary  pro- 

ceeding ASSX7MED  to  BE  TRUE. 

Where  affidavit  in  landlor4'8  summary  proceedings  for  possession  Is 
not  denied,  the  court  must  assume  that  it  is  true. 

7.  Pleading  ^»8(3) — ^Allegations  of  conspiracy  held  mere  conclusions. 

AUegatlon  that  landlord's  summary  proceeding  was  a  conspiracy  be- 
t^'een  landlord  and  other  parties  specified  In  the  complaint  for  the  pur- 
pose of  ousting  tenants  held  mere  conclusions. 

Appeal  from  Special  Term,  Bronx  County. 

Action  by  Meyer  Kaminsky  and  others  against  the  Klasko  Finance 
Corporation.  From  an  order  continuing  pendente  lite  an  injunction 
order,  granted  ex  parte,  enjoining  and  restraining  defendant  during 
the  pendency  of  the  action  from  taking  any  steps  under  a  final  order 
in  a  summary  proceeding  in  favor  of  defendant  as  petitioner  and  land- 
lord, and  against  plaintiffs  as  tenants,  for  the  possession  of  certain 
premises  within  the  territorial  jurisdiction  of  the  court,  defendant  ap- 
peals.   Reversed,  and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
and  MERRELL,  JJ. 

^sdFor  other  cases  see  same  topic  A  KBT-NUMBBR  In  all  Key-Numbered  Digests  A  Indexes 
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Morrison  &  Schiff,  of  New  York  City  (Jacob  R.  Schiff,  of  New 
York  City,  of  counsel,  and  Samuel  W.  Dorfman,  of  New  York  City, 
on  the  brief),  for  appellant. 

Hyman  Pouker,  of  New  York  City,  for  respondents. 

LAUGHLIN,  J.  This  is  a  suit  in  equity  to  enjoin  the  execution 
of  a  final  order  in  a  summary  proceeding  instituted  by  the  defend- 
ant against  plaintiffs  for  the  possession  of  premises  owned  by  defend- 
ant in  the  county  of  Bronx,  known  as  Nos.  965-1005  Prospect  avenue- 
The  complaint  shows  that  the  defendant  is  a  domestic  corporation, 
and .  that  on  the  22d  of  November,  1919,  defendant  claiming  to  be 
the  owner  in  fee  of  the  premises  caused  a  notice  to  be  served  oij  plain- 
tiffs, who  then  occupied  and  still  occupy  different  parts  of  the  prem- 
ises, requiring  them  to  remove  on  or  before  the  1st  of  January,  1920, 
and  giving  notice  that  on  their  failure  so  to  do,  it  would  institute 
proceedings  to  oust  them  on  the  ground  that  they  were  holding  over ; 
that  diey  remained  in  possession  and  are  still  in  possession  of  the 
premises,  and  that  the  defendant  thereafter  instituted  proceedings 
in  the  Municipal  Court,  Bronx  County,  First  District,  for  their 
removal  on  the  ground  that  they  were  in  possession  holding  over  af- 
ter the  expiration  of  their  term  without  the  consent  of  the  landlord, 
owing  to  the  fact  that  the  lease  from  the  Zarland^  Realty  Company, 
under  which  they  claimed,  had  been  canceled  and  surrendered;  that 
the  plaintiffs  appeared  by  attorney  and  joined  issue  in  the  summary 
proceedings  on  the  9th  of  January,  1920,  and  that  the  final  order  was 
granted  therein  on  the  29th  of  that  month,  but  the  issuance  of  the 
warrant  was  stayed  for  5  days ;'  that  the  petition  in  the  summary  pro- 
ceedings was  insufficient  in  law,  in  that  it  failed  to  show  the  relation 
existing  between  defendant  and  the  plaintiffs,  and  failed  to  establish 
the  relationship  between  them  of  landlord  and  tenant,  and  that  by 
reason  thereof  the  court  failed  to  acquire  jurisdiction,  and  con- 
sequently was  without  power  or  jurisdiction  to  make  the  final  order, 
and  that,  if  proceedings  under  the  order  are  not  enjoined,  plaintiffs 
will  be  unlawfully  removed  from  the  premises;  that  the  plaintiffs 
have  duly  filed  a  notice  of  appeal  to  the  Appellate  Term  from  the 
final  order  and  intend  to  prosecute  the  appeal  diligently;  that  there 
is  no  provision  of  law  permitting  plaintiffs  to  obtain  a  stay  of  the  is- 
suance of  the  warrant  upon  the  final  order  pending  the  appeal,  except 
by  an  injunction  in  a  suit  in  equity;  that  the  plaintiffs  conduct  retail 
stores  on  the  premises,  and  the  execution  of  the  order  will  result  in 
ousting  them  and  terminating  their  business,  to  their  irreparable  loss 
and  damage,  and,  in  the  event  of  the  reversal  of  the  order  on  the  ap- 
peal, they  would  be  without  redress,  owing  to  the  difB-culty  ot  prov- 
ing their  damages  and  therefore  they  have  no  adequate  remedy  at  law. 

Plaintiffs  then  allege  that  the  summary  proceeding  "was  a  con- 
spiracy between  the  defendant,  Zarland  Re^ty  Company,  and  other 
companies  specified  in  the  complaint,  and  the  officers  thereof,  for  the 
purpose  of  ousting"  the  plaintiffs  from  the  premises,  and  of  depriving 
them  of  their  rights  in  the  property  and  in  their  leases,  and  that  the 
transfers  of  the  premises  and  the  surrender  of  the  leases  by  the  Zar- 
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land  Realty  Company  to  the  several  other  owners  of  the  premises 
and  the  commencement  of  the  summary  proceedings  "was  a  con- 
spiracy and  fraud  to  deprive  the  tenants  of  their  possession/*  and 
for  the  purpose  of  enabling  the  defendant  to  renew  leases  with  the 
plaintiffs  at  a  greater  rental  than  the  rental  reserved  in  the  leases, 
under  which  they  held,  and  that  pursuant  to  the  conspiracy  and  fraud 
defendant  has  offered  to  lease  the  premises  to  the  plaintiffs  at  an 
increased  rental.  The  prayer  for  relief  is  that  proceedings  under 
the  final  order  be  enjoined,  and  that  defendant  be  enjoined  from 
interfering  with  the  continuance  of  the  occupation  .of  the  stores  by 
the  plaintiffs  "pending  the  final  determination  of  the  appeals  from 
the  said  orders,**  and  for  other  and  further  relief  as  may  be  just 
and  oroper  in  tiie  premises. 

The  Legislature,  by  section  2265  of  the  Code  of  Civil  Procedure, 
has  provided  that  such  a  final  order  "cannot  be  stayed  or  suspended 
by  any  court  or  judge  except  in  one  of**  two  methods  therein  speci- 
fied. One  of  those  methods  is  "by  an  order  made,  or  undertaking 
filed,  upon  an  appeal,  in  a  case  and  in  the  manner  specially  prescribed 
for  that  purpose  in  this  title."  The  other  method  is  by  an  injunction 
order  granted  in  an  action  against  the  petitioner;  but  it  is  provided: 

"That  such  an  Injunction  shall  not  be  granted  before  the  final  order  in  the 
special  proceeding  except  in  a  case  where  an  injunction  would  be  granted  to 
stay  the  proceedings  in  an  action  of  ejectment  brought  by  petitioner  and  upon 
the  like  terms;  or  after  the  final  order,  except  in  the  case  where  an  injunc- 
tion would  be  granted  to  stay  the  execution  of  the  final  judgment  in  such  an 
action  and  upon  the  like  terms.*' 

[1-4]  It  needs  no  argument  to  show  that  an  action  would  not  lie 
to  enjoin  the  execution  of  final  judgment  in  an  ejectment  action  pend- 
ing an  appeal  therefrom,  and  therefore  it  would  seem  that  this  injunc- 
tion order  has  been  granted  in  violation  of  the  provisions  of  said 
section  2265.  If  it  were  shown  that  the  Municipal  Court  did  not  have 
jurisdiction  of  the  proceeding,  or  that  the  final  order  was  procured 
by  fraud  or  collusion,  then  a  suit  would  lie  for  a  permanent  injunc- 
tion, and  a  temporary  injunction  order  might  properly  be  issued. 
Sherman  v.  Wright,  49  N.  Y.  227,  232;  Chadwick  v.  Spargur,  1  Civ. 
Proc.  R.  422;  Bliss  v.  Murray,  17  Civ.  Proc.  R.  64,  7  N.  Y.  Supp. 
917;  Jessurun  v.  Mackie,  24  Hun,  624;  Knox  v.  McDonald,  25  Hun, 
268;  Armstrong  v.  Cummings,  20  Hun,  313;  Koster  v.  Van  Schaick, 
11  Daly,  205;  Kazis  v.  Loft,  81  App.  Div.  636,  80  N.  Y.  Supp.  1015; 
MacAdam  on  Landlord  and  Tenant,  vol.  2  (3d  Ed.)  §  1427.  Where, 
as  here,  an  action  is  brought  for  injunctive  relief  only,  in  order 
to  warrant  a  temporary  injunction,  facts  must  be  alleged  which, 
if  established,  would  warrant  a  permanent  injunction;  but  in  the 
case  at  bar  the  only  injunction  sought  by  the  final  judgment  is  of  a 
temporary  nature,  and  only  until  the  decision  on  the  appeal  from  the 
final  ord^r. 

[5]  The  learned  counsel  for  the  respondents  attempts  to  sustain 
the  order  on  the  ground  that  the  Municipal  Court  was  without  juris- 
diction in  that  the  petition  did  not  show  that  the  relation  of  landlord 
and  tenant  existed  between  the  petitioner  and  these  plaintiffs ;  but  in 
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that  wc  think  he  is  in  error.  The  petition  shows  that  the  petitioner 
"was  the  owner  in  fee  of  and  the  landlord  of  the  premises"  therein  de- 
scribed. It  then  alleges  that  on  the  Uth  of  August,  1916,  one  Bums, 
the  then  owner  of  the  premises,  leased  them  to  one  Litner,  for  the 
term  of  18  years  from  the  11th  of  August,  1916,  by  a  lease  providing 
that  the  landlord,  in  case  he  sold  the  premises  had  the  option  to 
cancel  the  lease  on  notice  of  not  less  than  30  days  to  the  tenant  and 
that  in  that  event,  the  term  should  thereupon  cease  and  terminate 
and  in  that  event,  the  tenant  should  have  the  use  of  the  premises  dur- 
ing the  .last  month  without  payment  of  rent.  The  petition  further 
shows  that  the  tenant  assigned  the  lease  to  the  Zarland  Realty  Com- 
pany, which  went  into  possession;  that  the  landlord  conveyed  the 
premises  to  the  "965  Prospect  Avenue  Corporation"  on  the  23d  day 
of  May,  1919,  and  it  agreed  to  sell  and  convey  the  premises  to  the 
College  Holding  Company,  Inc.,  and  gave  30  days'  notice  to  said 
Zarland  Realty  Company,  requiring  it  to  cancel  said  lease,  and  that 
upon  the  termination  of  30  days  the  Zarland  Realty  Company  refused 
to  surirender  possession,  and  summary  proceedings  were  instituted  by 
said  Prospect  Avenue  Corporation  as  landlord  against  it,  and  a 
final  order  was  made  in  that  proceeding  awarding  possession  to  the 
landlord,  and  thereupon  a  warrant  was  issued  requiring  the  marshal 
and  sheriff  to  award  possession  to  the  landlord ;  that  on  the  2d  of  Sep- 
tember, 1919,  the  Zarland  Realty  Company  having  received  30  days' 
written  notice  and  having  been  allowed  the  last  month's  rent  free, 
executed  a  cancellation  of  the  lease  and  surrendered  possession  of  the 
premises,  but  that  prior  thereto,  and  on  the  1st  of  April,  1917,  it  had 
entered  into  an  agreement  with  plaintiff,  Meyer  Kaminsky,  as  tenant 
for  the  use  of  the  premises  for  a  term  of  5  years  from  the  1st  day  of 
May,  1918,  and  that  the  tenant  entered  into  possession  and  continued 
in  possession  after  said  2d  of  September,  1919,  and  was  in  possession 
at  the  time  the  summary  proceeding  was  instituted;  that  the  term 
for  which  the  premises  were  hired  by  said  Kaminsky,  by  reason  of 
the  expiration  of  the  term  under  the  lease  under  which  his  landlord 
held,  had  expired,  and  that  he  therefore  held  over  and  continues  in 
possession  without  permission  of  the  landlord ;  that  30  days  or  more 
prior  to  the  10th  day  of  January,  1920,  there  was  served  upon  the  ten- 
ant in  the  manner  in  which  a  precept  in  a  summary  proceeding  is 
required  to  be  served  by  law  a  notice  to  the  effect  that  the  landlord 
elected  to  demand  possession  of  the  premises  and  to  terminate  the 
tenancy,  and  that  unless  the  tenant  removed  from  the  premises  on  or 
before  the  1st  day  of  January,  1920,  the  landlord  would  commence 
summary  proceedings  under  the  statute  to  remove  him.  It  appears 
by  affidavit  that  like  summary  proceedings  against  other  occupants  of 
the  premises  who  .are  plaintiffs  herein  were  instituted  at  the  same 
time,  but  that  the  proceeding  against  Meyer  Kaminsky  only  was  tried, 
and  it  was  stipulated  that  the  testimony  and  the  evidence  in  that  case 
should  be  considered  the  testimony  in  all  the  cases,  and  that  the 
jurisdiction  of  the  court  was  questioned  on  the  ground  of  the  insuffi- 
ciency of  the  allegations  of  the  petition  with  respect  to  the  relation  of 
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landlord  and  tenant  as  to  which  no  evidence  other  than  the  verified 
petition,  which  does  not  appear  to  have  been  denied,  was  offered. 

[8]  It  appears  by  the  affidavit  of  the  secretary  of  the  defendant, 
and  is  not  denied,  that  on  the  hearing  of  the  summary  proceeding,  the 
tenants  contended  that  the  defendant  had  recognized  the  leases  by 
accepting  rent  from  them  for  the  months  of  September  and  October,. 
1919,  and  that  thereby  there  was  an  attornment  between  defendant  as 
landlord  and  plaintiffs  as  tenants.  The  evidence  taken  on  the  hearing 
of  the  summary  proceedings  is  not  in  the  record.  Since  this  affidavit 
is  not  denied,  we  must  assume  that  it  is  true,  and  it  would,  remove 
any  question,  if  there  were  any,  with  respect  to  whether  there  was 
want  of  jurisdiction  arising  out  of  a  failure  sufficiently  to  show 
the  relation  of  landlord  and  tenant.  The  record  does  not  clearly  dis- 
close whether  in  the  summary  proceeding  plaintiffs  showed  that  they 
paid  rent  to  defendant,  after  it  acquired  title,  or  whether  they  merely 
made  a  claim  to  that  effect,  and  therefore  it  does  not  appear  whether 
the  final  order  was  granted  on  the  theory  that  there  was  no  evidence 
of  such  payment,  or  that  it  was  for  use  and  occupation,  and  not  for 
rent  under  the  leases  under  which  the  plaintiffs  held ;  but  that  is  not 
material  to  the  decision  of  the  point  now  presented,  for  it  does  not 
relate  to  the  jurisdiction  of  the  court.  The  Mimicipal  Court  had 
jurisdiction  of  summary  proceedings  and  the  petition  sufficiently 
showed  the  relationship  of  landlord  and  tenant  between  the  parties. 

[7]  The  charges  in  the  complaint  with  respect  to  a  consjMracy  are 
mere  conclusions.  No  facts  are  alleged  upon  which  the  validity  of 
the  final  order  may  be  attacked  or  reviewed  collaterally.  No  point 
is  presented  by  the  coinplaint  and  affidavits  which  it  was  not  compe- 
tent for  the  Municipal  Court  to  decide,  and  which  may  not  be  review- 
ed on  the  appeal  from  the  final  order.  The  plaintiffs,  therefore,  show 
no  cause  of  action  entitling  them  to  a  judgment  for  equitable  relief 
or  to  the  injunction  order. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  denied,  with  $10  costs.     All  concur. 


(191  App.  Dlv.  374) 

FENNING  V.  LASKAS  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  9,  1920.) 

Landlord  and  tenant  ^=»130(2) — Restbictive  covenant  pbeventing  use  of 

PRElflSES  FOB  intended  PTTBPOSE  ENTITLES  LESSEE  TO  DAMAGES. 

Where  lease  provided  that  lessee  should  use  premises  for  the  purposes 
of  a  retail  liquor  store,  his  inability  to  use  premises  for  such  purposes 
by  reason  of  a  restrictive  covenant  running  with  the  land  entitled  him 
to  damages  for  breach  of  covenant  of  quiet  enjoyment;  the  unavaila- 
bility of  premises  for  the  use  Intended  being  in  consequence  of  a  legal  ob- 
jection. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Louis  Fanning  against  George  Laskas  and  another  to  re- 
cover for  an  alleged  breach  of  an  implied  covenant  of  quiet  enjoyment. 

^=»Fof  other  rjuea  see  Bftme  topic  A  KBY-NtJMBER  In  all  Key-Number  dd  Digests  &  Indexes 
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From  judgment  for  plaintiff,  and  from  order  denying  motion  for  new 
trial,  defendants  appeal.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  KELLY,  and 
JAYCOX,  JJ. 

James  F.  Lynch,  of  New  York  City  (Thomas  A.  McKennell,  of  New 
York  City,  on  the  brief),  for  appellants. 

Frank  W.  Holmes,  of  Brooklyn  (Henry  Ward  Beer,  of  Brooklyn, 
on  the  brief),  for  respondent. 

RICH,  J.  The  plaintiff  rented  defendants'  premises  to  be  used  as  a 
saloon.  The  lease,  executed  March  8,  1916,  contained,  among  its  other 
provisions,  the  following: 

"And  it  is  agreed  that  the  said  tenant  shall  use  and  occupy  the  store  in  the 
said  premises  for  the  purposes  of  a  retail  liquor  store,  and  that  the  floors 
above  the  said  store  shall  be  occupied  for  dwelUng  purposes  for  not  more  than 
two  families,  and  that  the  said  premises  shall  not  be  occupied  for  any  other 
purpose  under  the  penalty  of  forfeiture  and  damages  to  be  recovered  by  said 
landlord." 

It  seems  that  defendants'  predecessor  in  title  entered  into  an  agree- 
ment, which  was  duly  recorded  in  the  Kings  county  register's  office 
June  30,  191 1,  in  which  it  was  provided  that  there  should  not  be  sold 
on  the  premises  in  question  any  beer,  ale,  malt,  or  intoxicating  liquors 
of  any  kind  for  consumption,  and  it  also  provided  that  this  restrictive 
covenant  should  run  with  the  land  and  be  binding  upon  the  successors 
and  assigns  of  the  owner.  -  \ 

After  the  execution  of  the  lease,  and  after  plaintiff  had  entered  into 
possession,  an  action  was  commenced  by  a  rival  saloonkeeper  to  enjoin 
the  plaintiff  and  the  defendants  from  carrying  on  the  liquor  business 
on  said  premises.  The  action  resulted  in  a  judgment  enjoining  the 
respondent  from  conducting  a  saloon  and  cafe  on  the  demised  prem- 
ises, or  permitting  the  sale  of  any  beer,  ale,  malt,  or  intoxicating  liq- 
uors thereon.  He  thereupon  discontinued  the  business  and  vacated 
the  premises. 

The  recovery  is  based  upon  the  theory  of  a  defect  in  defendants' 
title.  The  jury  found  upon  sufficient  evidence  that  plaintiff  had  no 
knowledge  of  this  restrictive  covenant.  He  testified  that  the  first  in- 
timation he  had  of  the  restriction  was  some  time  after  he  leased  the 
premises,  and  after  he  had  entered  into  possession. 

It  is  contended  by  appellants  that  there  was  no  implied  covenant  on 
the  part  of  .the  lessor  that  the  premises  were  fit  for  the  purpose  for 
which  they  were  leased,  or  warranty  of  availability  for  the  use  speci- 
fied in  the  covenant,  and  several  cases  are  cited  by  the  learned  counsel 
to  sustain  this  contention.  They  are,  however,  cases  where  the  defects 
complained  of  were  physical,  and  the  rule  contended  for  does  not 
apply  in  the  case  at  bar.  Here  the  unavailability  of  the  premise's  for 
the  use  intended  was  in  consequence  of  a  legal  objection.  Of 'the  cases 
cited,  Franklin  v.  Brown,  118  N.  Y.  110,  23  N.  E.  126,  6  L.  R.  A.  770, 
16  Am.  St.  Rep.  744,  involved  the  fitness  of  a  furnished  house  to  be 
used  as  a  residience;  Prahar  v.  Tousey,  93  App.  Div.  507,  87  N.  Y. 
Supp.  845j  involved  a  building  which  was  leased  for  a  printing  office, 
and  the  building  department  prevented  its  use  for  that  purpose  because 
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of  the  danger  to  the  building  caused  by  vibration  resulting  from  opera- 
tion of  presses;  and  Steefel  v.  Rothschild,  179  N.  Y.  273,  72  N.  E. 
112,  1  Ann.  Cas.  676,  involved  an  unsafe  building.  The  rule  contended 
for  can  have  no  application  to  an  unavailability  of  premises  for  the 
use  intended  arising  from  legal  objection.  The  appellants'  agreement 
amounted  to  an  express  covenant  against  such  a  defect  in  their  title, 
and  even  if  it  hadnot,  the  covenant  for  quiet  enjoyment  would  have 
been  implied.    Franklin  v.  Brown,  supra. 

PlaintiflF  was  entitled  to  the  enjoyment  of  the  premises  so  long  as  he 
complied  with  the  terms  of  the  lease  and  used  the  premises  only  as  a 
retail  liquor  store.  He  has  sustained  substantial  damages,  the  judgment 
is  not  excessive,  and  the  judgment  and  order  must  be  affirmed  on  re- 
argument,  with  costs.    All  concur. 


(191  App.  Div.  856) 

PEOPLE  V.  RISIGO. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  9,  1020.) 

1.  CbIMINAI.  law  ^S»790 — STATEICENT  BT  judos  UT  CHABGS  that  EBEOBS  OOtJLD 

BE  BBVIEWSD  NOT  PBBJUDICIAL^ 

A  Statement  by  the  trial  judge  in  his  charge  that  errors  could  be  re- 
viewed Is  not  prejudicial ;  it  appearing  that  the  statement  was  made  in 
an  effort  by  the  court  to  have  the  Jury  accept  without  questloi^  the  la,w 
as  laid  down. 

2.  Homicide  ^b»300(1) — Okabob  on  KANSULxraBTBB  in  fibst  deobbb  ebbone- 

OUS  IN   NOT  BSQUIBINQ  HEAT  OF  PASSION. 

A  charge  that  manslaughter  in  the  first  degree  is  the  doing  of  some  act 
which  results  In  the  death  of  a  hiunan  being,  but  when  done  without  any 
intention  of  killing,  and  when  a  deadly  weapon  is  used,  is  erroneous, 
under  Penal  Law,  f  1050,  in  failing  to  require  the  act  to  be  done  in  the 
heat  of  passion. 

3.  Homicide  «s>340(3) — Faii.ure  of  cuarge  on  fibst  deobbb  manblaugiitee 

to  bequibe  heat  of  passion  held  habmless. 

The  failure  of  the  court's  charge  on  manslaughter  in  the  first  degree  to 
require  the  act  to  be  done  in  heat  of  passion  was  harmless,  and  beneficial 
to  defendant 

Appeal  from  Trial  Term,  Kings  County. 

Antonio  Risico  was  convicted  of  murder  in  the  second  degree,  and 
he  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

Edward  J,  Reilly,  of  Brooklyn,  for  aM>eUant. 
Ralph  E.  Hemstreet,  Asst.  Dist.  Atty.,  of  Brooklyn  (Harry  E. 
Lewis,  Dist.  Atty.,  of  Brooklyn,  on  the  brief),  for  the  People. 

BLACKMAR,  J.     [1]  Without  reviewing  the  facts,  it  is  sufficient 

to  say  that  the  evidence  amply  supported  the  conviction.    The  appel- 

,  lant,  with  commendable  brevity,  urges  two  points  only  as  indicating 

errors  in  the  charge.    In  the  course  of  his  charge  the  learned  presiding 

justice  used  the  following  language : 

-  —         - .  - 

C=»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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"Now,  nobody  Is  hurt  If  I  make  any  mistake  in  stating  what  the  law  Is, 
because  every  word  that  I  utter  is  being  taken  by  the  stenographer,  and,  if 
I  make  any  misstatement  at  all,  I  can  be  reviewed,  and  everything  tiiat  I 
say  can  be  reviewed  by  another  court  So  there  can  never  be  any  harm 
done  if  I  make  a  mistake  in  the  law." 

The  defendant,  having  excepted  to  this,  calls  attention  to  the  case 
of  People  V.  Esposito,  224  N.  Y.  370,  121  N.  E.  344,  where  the  con- 
viction was  reversed  upon  the  ground  that  the  defendant  did  not  have 
a  fair  trial.  In  that  case  the  district  attorney,  during  his  argument, 
used  the  following  language : 

"I  wish  also  to  call  your  attention  here  to  the  t&ct  that  this  defendant  can 
appeal  from  this  decision  of  yours  to  the  Court  of  Appeals,  bat  the  prosecu^ 
tion  cannot." 

Of  this  the  Court  of  Appeals  say : 

"That  is,  in  subtle  manner  it  was  suggested  to  the  jury  that,  because  of 
his  right  to  appeal,  no  ultimate  harm  could  come  to  defendant  if  they  should, 
through  error  or  intention,  relax  somewhat  in  the  application  of  those  prin- 
ciples which  ought  to  govern  their  deliberations  in  his  favor,  and  that  this 
view  was  all  the  more  pertinent  because  of  the  fact  that  no  error  against  the 
people  could  thus  be  corrected." 

But  there  were  other  matters  in  that  case  which  the  court  also  con- 
sidered in  reaching  the  conclusion  that  the  defendant  did  not  have  a 
fair  trial.  » 

It  is  one  thing  to  say  to  the  jury  that  the  defendant  has  a  right  to 
appeal  from  a  judgment  of  death  to  the  Court  of  Appeals,  but  that  the 
prosecution  cannot,  thereby  suggesting  that  the  Court  of  Appeals  can 
correct  any  error  which  the  jury  may  make  in  their  deliberations,  and 
that  the  function  of  that  court  is  practically  the  same  as  that  of  a  jury 
in  deciding  questions  ©f  fact  as  well  as  law,  and  it  is  an  entirely  diflFer- 
ent  thing  to  tell  the  jury  that  an  error  of  law  made  by  the  trial  court 
can  be  corrected  on  appeal.  The  charge  of  the  learned  court  was 
calculated  to  impress  upon  the  jury  the  difference  between  their  deci- 
sion on  questions  of  fact  and  his  decision  on  questions  of  law,  and  to 
induce  them  to  accept  without  question  his  instructions  on  matters 
of  law;  for,  if  the  jury  thought  that  there  was  no  review  of  these 
instructions,  they  might  be  inclined  to  reject  the  court's  charge  and 
substitute  their  own  notions  of  what  constitutes  the  law. 

[2,  3]  In  defining  the  crime  of  manslaughter  in  the  first  degree  the 
court  said : 

''And,  then,  manslaughter  in  the  first  degree  is  this:  That  is  the  doing  of 
some  act  which  results  in  the  death  of  a  human  being,  but  when  you  do  it 
without  any  intent  of  kiUing  him  at  all,  and  when  you  do  it  with  the  use  of 
a  dangerous  weapon.    That  constitutes  manslaughter  in  the  first  degree." 

The  defendant  claims  that  the  charge  was  erroneous  in  cwnitting 
from  the  definition  the  words  "in  the  heat  of  passion."    Section  1O50 
of  the  Penal  Law  (Consol.  Laws,  c.  40)  defines  manslaughter  in  the, 
first  degree  as  follows : 

"Such  homicide  Is  manslaughter  in  the  first  degree,  when  committed  without 
a  design  to  effect  death,  *  *  *  in  the  heat  of  passion,  bnt  in  a  cniel  and 
unusual  manner,  or  by  means  of  a  dangerous  weapon." 
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We  agree  that  the  court's  definition  of  manslaughter  in  the  first 
degree  was  not  complete.  It  is  a  well-settled  rule  that  every  man  is 
presumed  to  intend  the  natural  consequences  of  his  own  acts.  The 
inference  of  intent  to  kill,  therefore,  necessarily  flows  from  the  use 
of  a  dangerous  weapon,  such  as  a  revolver.  It  requires  the  heat  of 
passion,  which  suspends  the  reasoning  powers,  to  reduce  a  homicide, 
not  excusable  nor  justifiable,  but  committed  by  the  use  of  a  dangerous 
weapon,  from  murder  to  manslaijghter.  The  definition  of  manslaugh- 
ter in  the  first  degree  given  by  the  learned  justice  was  incomplete 
rather  than  erroneous,  for,  following  the  wording  of  the  statute,  he 
excluded  the  intent  to  kill;  but  it  was  incomplete  in  that  the  jury 
should  have  been  informed  that  a  condition  which  the  statute  recog- 
nizes as  competent  to  reduce  criminal  homicide  by  the  use  of  a  danger- 
ous weapon  from  murder  to  manslaughter  is  "heat  of  passion."  The 
words  "heat  of  passion"  are  inserted  in  the  statute  as  the  expression 
of  a  condition  of  mind  which  prevents  the  inference  of  an  intent  to 
kill  from  the  use  of  a  dangerous  weapon.  The  surging  up  of  elemen- 
tary passions,  such  as  rage  or  terror,  to  such  an  extent  as  to  blind  the 
reason  to  the  natural  consequence  of  the  use  of  a  dangerous  weapon,  jis 
"heat  of  passion.*'  It  follows  that  the  charge  as  delivered  was,  if  any- 
thing, favorable  to  the  defendant,  for  it  permitted  the  jury  to  find  man- 
slaughter without  a  finding  that  the  homicide  was  in  the  heat  of  pas- 
sion. 

Judgment  of  conviction  affirmed.    All  concur. 


BRISACH  V.  VOSSELER. 
(Supreme  Court,  Special  Term,  Bronx  Ck>unty.    April  28,  1920.) 

1.  Costs  ^=s>164(2) — Additional  allowance  not  begoveeablb  in  specific 

ferfobmancb. 

Where  plaintiff  was  denied  Bpeclfic  performance  of  a  contract  to  convey 
land  because  of  defendant's  mental  Incapacity,  plaintiff  was  not  entitled 
to  an  allowance  of  $22.50  costs  under  Code  Civ.  Proc.  §  3252,  relating  to 
additional  allowances,  as  sucli  action  is  not  therein  included. 

2.  Costs  ^=»169 — ^Where  specific  perfobhancb  was  denied,  because  of  in- 

capacity TO  contract,  costs  fob  RECOBDINO  contract  ABE  NOT  TAXABLE. 

Where  specific  performance  of  a  contract  to  sell  land  was  denied,  be- 
cause of  defendant's  mental  Incapacity,  plaintiff  is  not  entitled,  as  costs, 
to  an  allowance  of  $2.50  for  recording  the  contract  of  sale. 

Action  by  Eugene  L.  Brisach  against  Jacob  Vosseler.  On  motion 
by  defendant  for  retaxation  of  costs.     Motion  granted. 

G.  Arnold  Moses,  of  New  York  City,  for  the  motion. 
Eugene  L.  Brisach,  of  New  York  City,  in  pro.  per. 

GIEGERICH,  J.  This  motion  is  made  on  behalf  of  the  defendant 
for  a  retaxation  of  costs,  so  as  to  strike  out  two  items ;  one  being  an 
item  of  $22.50  "allowance  by  statute,"  and  the  other  an  item  of  $2.- 
65  for  "recording  contract."     The  complaint  alleges  a  contract  be- 

^3»For  other  cases  see  same  topic  &  KEY-NVMBBlR  in  all  Key-Numbered  Digests  6  Indexes 
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tween  the  plaintiff  and  the  defendant,  whereby  the  plaintiff  agreed 
to  purchase  certain  real  property  of  the  defendant,  and  that  the  plain- 
tiff paid  $250  on  account  of  the  purchase  price.  The  prayer  for  re- 
lief asks  for  specific  performance,  or  that,  in  the  event  that  it  should 
not  be  possible  for  the  defendant  to  carry  out  his  contract  with  the 
plaintiff,  judgment  be  rendered  in  favor  of  the  plaintiff  for  the  sum  of 
$250  paid  on  account,  together  with  a  reasonable  charge  for  the  ex- 
amination of  the  title.  The  decision  of  the  court  was  that  the  de- 
fendant, when  he  executed  the  contract,  did  not,  because  of  mental 
infirmity,  understand  its  effect,  but  that  the  plaintiff  was  not  informed 
of  this  and  acted  in  good  faith.  The  court  further  found  that  the 
contract  was  void  and  of  no  effect.  The  judgment  awarded  was  that 
the  plaintiff  recover*  his  damages  sustained,  being  the  amount  of 
$250,  with  interest  thereon,  "besides  the  expenses  of  the  examination 
of  the  title,*  including  a  counsel  fee  of  $50,  and  that  said  sums  be  de- 
clared a  lien  and  charge  against  the  said  premises,  with  costs,  which 
are  hereby  awarded  to  the  plaintiff  against  the  defendant  to  be  taxed.'^ 
The  attorney  for  the  plaintiff  does  not  make  clear  in  his  brief  in  op- 
position to  the  motion  just  what  statutory  provision  he  considers 
supports  the  taxation  or  what  his  theory  is.  He  merely  relies  upon 
McMuIkin  v.  Bates,  46  How.  Prac.  405.  That  case  was  decided  un- 
der the  former  Code.    The  court  said : 

"It  [the  action]  Is  for  spedtic  performance,  and  is  a  difficult  case  in  which  a 
defense  was  interposed.    This  brings  it  within  section  309." 

From  this  language  of  the  court  it  is  plain  that  the  allowance 
there  was  based  upon  the  theory  of  a  difficult  case,  which  equivalent 
provision  is  now  contained  in  section  3253  of  the  present  Code. 

[1]  Allowances  imder  that  section  are  made  by  the  court  in  its 
discretion,  however,  while  the  allowances  permitted  by  section  3252 
are  statutory  allowances  and  are  computed  by  the  clerk  upon  the 
taxation  of  costs  (section  3262).  Turning  to  section  3252,  I  am  un- 
able to  find  any  class  of  actions  there  specified  which  would  warrant 
the  present  taxation.  This  action  is  to  enforce  specific  perfonnance,. 
and  the  only  provision  in  section  3252  that  might  by  any  construction 
be  held  to  embrace  such  an  action  is  the  phrase  "to  compel  the  determi- 
nation of  a  claim  to  real  property";  but  inasmuch  as  this  phrase  is 
one  used  elsewhere  in  the  Code  (section  1638)  to  designate  a  class 
of  actions,  and  inasmuch  as  the  definition  of  the  expression  as  there 
used  (sections  1638  and  1639)  clearly  fails  to  include  an  action  for 
specific  performance,  I  think  it  must  be  held  that  it  was  not  intend* 
ed  by  the  use  of  the  words  in  section  3252  to  embrace  such  an  action 
as  the  present,  or  any  action  except  those  set  forth  in  section  1638 
and  the  following  sections,  constituting  article  5  of  chapter  14,  title 
1,  of  the  Code  of  Civil  Procedure. .  Even  if  section  3252  did  include 
an  action  for  specific  performance,  there  would  be  a  question  whether 
under  the  form  of  judgment  rendered  in  this  case,  the'  section  would 
apply;  but  that  question  need  not  be  discussed. 

[2]  With  respect  to  the  item  taxed  for  recording  the  contract  of 
sale,  I  do  not  know,  and  the  plaintiff  does  not  cite,  any  authority  for 
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including  that  item.  I  am  aware  of  no  general  provision  for  taxing 
such  a  disbursement,  nor  can  I  find  any  authority  for  such  taxation 
in  the  terms  of  the  judgment  rendered. 

The  motion  for  retaxation  is  therefore  granted,  with  $'10  costs.    Set- 
tle order  on  notice. 


(191  App.  Dlv.  490) 

RILEY  V.  STANDARD  OIL  CO.  OP  NEW  YORK. 

(Supreme  Court,  Appellate  Division,  Second  Department.    April  16»  1920.) 

Mastxb  and  sebtant  «=»302(6) — Explotkb  wot  uabls  fob  negliqence  or 

DBIVEB  ON  FEB80NAL  EBBAND. 

Where  a  truck  driver,  instead  of  driving  from  depot  where  truck  had 
been  loaded  to  employer's  factory  pursuant  to  directions,  drove  in  the 
opposite  direction  on  a  personal  errand  and  Injured  plaintiff  before  re- 
turning to  the  route  between  the  depot  and  the  factory,  the  employer  wa& 
not  liable. 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Arthur  F.  Riley,  an  infant,  by  Eleanor  D.  Riley,  his  guar- 
dian ad  litem,  against  the  Standard  Oil  Company  of  New  York. 
From  a  judgment  for  plaintiff,  and  from  order  denying  motion  for 
new  trial  made  on  the  minutes,  defendant  appeals.  Judgment  and  order 
reversed,  and  complaint  dismissed. 

Argued  before  JENKS,  P.  J.,  and  MII.LS,  BLACKMAR,  KEL- 
LY, and  JAYCOX,  JJ. 

Andrew  F.  Van  Thun,  Jr.,  of  Brooklyn  (Percy  J.  King,  of  New 
York  City,  John  J.  Barry,  of  Brooklyn,  and  Martin  Carey,  of  New 
York  City,  on  the  brief),  for  appellant. 

George  F.  Hickey,  of  New  York  City  (Lawrence  T.  Gresser,  of 
Jamaica,  on  the  brief),  for  respondent. 

KELLY,  J,  The  accident  in  which  the  infant  plaintiff  met  with 
his  injuries  occurred  at  a  time  when  the  driver  of  defendant's  truck 
was  engaged,  contrary  to  his  instructions,  in  a  personal  errand.  He 
was  instructed  to  go  to  the  railroad  station,  to  load  his  truck  with  bar- 
rels of  paint,  and  to  return  to  the  factory  of  the  defendant.  Instead 
of  doing  this,  having  loaded  his  truck,  he  proceeded  in  an  opposite  di- 
rection to  carry  some  wood,  gathered  in  the  railroad  yard,  to  his 
sister's  home  entirely  as  a  personal  brotherly  service.  Having  deliver- 
ed the  wood  to  his  sister,  he  turned  his  truck  around  to  come  back  to 
his  legitimate  employment  and  route,  and  had  proceeded  but  a  short 
distance  in  the  street  in  which  his  sister  resided,  when  he  ran  over 
the  plaintiff.  The  point  at  which  the  accident  occurred  was  not  be- 
tween the  railroad  station  and  defendant's  factory,  but  beyond  the 
station,  in  the  opposite  direction.  Under  these  circumstances,  his  acts 
while  on  this  personal  unauthorized  trip  were  not  the  acts  of  his 
employer  or  within  the  scope  of  his  employment.  The  connection  be- 
tween the  master  and  servant  was  broken  while  he  was  engaged  upon 
that  unauthorized  trip  for  his  own  personal  ends  and  purposes.  Reilly 
V.  Connable,  214  N.  Y.  586,  108  N.  E.  853,  L.  R.  A.  1916A,  954,  Ann. 
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Cas.  1916A,  656;  O'Brien  v.  Stern  Brothers,  223  N.  Y.  290,  119  N. 
R.  550;  Fallon  v.  Swackhamer,  226  N.  Y.  444,  123  N.  E.  737.  We 
think  the  ruling  in  Jones  v.  Weigand,  134  App.  Div.  644,  119  N.  Y. 
Supp.  441,  should  not  be  extended  beyond  the  facts  in  that  case. 

The  judgment  and  order  should  be  reversed,  with  costs,  and  the 
complaint  dismissed,  with  costs.  This  court  unanimously  reverses  the 
finding  of  negligence  upon  the  part  of  defendant  implied  in  the  ver- 
dict of  the  jury.    All  concur. 


(110  Misc.  Rep.  444) 

In  re  WESTERN  SAV.  BANK. 

(Brie  Oounty  Court.    February,  1920.) 

Bankbuptot  ^=»200(4) — Rsceivebship  under  supflementabt  pbocebdings 
within  foub  months  ov  adjudication  yields  to  bankbuftcy  fbooked- 

INGS. 

Where,  In  supplementary  proceedings,  a  receiver  for  the  debtor  was  ap- 
pointed, and  subsequently,  but  less  than  four  months  prior  to  the  debtor's 
bankruptcy,  a  judgment  against  the  debtor  was  rendered  In  favor  of  an- 
other creditor,  and  an  order  made  extending  the  receivership  to  cover 
such  judgment,  the  order  extending  the  receivership  and  the  Judgment 
on  which  it  was  based  did  not  confer  on  the  judgment  creditor  any  rights 
as  to  the  debtor's  property  which  would  survive  the  Jurisdiction  of  the 
bankruptcy  court,  notwithstanding  that  the  first  receivership,  which  was 
more  than  four  months  prior  to  the  bankruptcy,  was  not  affected  thereby. 

In  an  action  by  Calogero  Digondolfo  against  Antonina  Maila,  as 
treasurer  of  Congrega  di  Maria  SS.  Del  Soccoroso,  an  unincorporated 
association,  a  judgment  for  plaintiflF  was  rendered,  and  on  third  party 
examination  of  the  Western  Savings  Bank  in  supplementary  proceed- 
ings a  receiver  was  appointed,  who  commenced  an  action  against  the 
bank,  wherein  by  interpleader  Rosie  Geraci  was  substituted  as  defend- 
ant. Judgment  for  receiver.  On  application  of  receiver  for  confirma- 
tion of  his  account.    Order  entered. 

Frank  A.  Miceli,  of  Buffalo,  for  receiver. 

Donnelly,  O'Neil  &  Lindal,  of  BuflFalo  (Leo  F.  Donnelly,  of  Buffalo, 
of  counsel),  for  Samuel  Belliotti. 

NOONAN,  J.  The  Congrega  di  Maria  SS.  Del  Soccoroso  was  an 
unincorporated  associatioil  consisting  of  seven  or  more  persons  con- 
nected with  one  of  the  Italian  Roman  Catholic  churches  of  the  city.  Its 
members  paid  certain  dues  and  assessments,  and  in  return  were  en- 
titled to  certain  death  benefits.  The  abnormal  death  rate  in  the  fall  of 
1918  brought  it  into  financial  difficulties,  and  there  were  not  enough 
assets  belonging  to  the  society  to  pay  the  death  claims  against  it.  The 
above-named  judgment  creditor,  Calogero  Digondolfo,  obtained  a 
judgment  against  the  society  on  December  14,  1918,  filed  a  transcript 
thereof  in  the  Erie  county  clerk's  office,  and  obtained  a  third  party 
order  in  supplementary  proceedings  for  the  examination  of  the  West- 
ern Savings  Bank,  in  which  institution  the  funds  of  the  society  were 
deposited,  ^md  on  March  15,  1919,  pursuant  to  said  proceedings,  James 
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V.  Campagna  was  appointed  a  receiver  of  the  assets  and  of  the  prop- 
erty of  the  society,  and  on  March  17,  1919,  said  receiver  duly  qusJified 
and  entered  upon  the  discharge  of  his  duty.  On  March  13,  1919,  the 
society  made  an  assignment  for  the  benefit  of  creditors.  After  his 
appointment  the  receiver  demanded  the  assets  from  the  Western  Sav- 
ings Bank,  and  upon  its  refusal  to  deliver  the  same  he  was  authorized 
to  commence  an  action  against  the  bank,  which  he  did  by  serving  a 
summons  and  complaint  upon  the  bank  on  April  7,  1919.  On  April 
22,  1919,  by  an  order  of  interpleader,  Rosie  Geraci  was  substituted 
as  the  defendant  in  place  of  the  savings  bank.  The  case  proceeded  to 
trial,  and  on  December  31,  1919,  decision  was  rendered  in  favor  of 
the  receiver,  and  a  judgment  entered  upon  said  decision  on  January  3, 
1920. 

In  the  meantime  another  creditor,  Samuel  Belliotti,  had  obtained  a 
judgment  against  the  society,  and  an  order  in  supplementary  proceed- 
ings issued  upon  his  judgment  was  served  upon  the  society  on  March 
18,  1919,  and  thereafter  on  March  24,  1919,  an  order  was  made  ex- 
tending the  receivership  under  the  Digondolfo  judgment  to  cover  the 
Belliotti  judgment,  and  on  July  12,  1919,  the  society,  in  an  involuntary 
proceeding,  was  duly  adjudged  bankrupt  in  the  United  States  District 
Court  for  the  Western  District  of  New  York.  In  the  bankruptcy 
court  an  order  was  obtained  restraining  the  receiver  from  paying  the 
Digondolfo  judgment,  and  the  question  as  to  the  right  of  Digondolfo 
to  have  his  judgment  paid  was  litigated  before  Judge  Hazel,  of  the 
United  States  District  Court,  who  decided  that,  inasmuch  as  the  sup- 
plementary proceedings  had  been  instituted  more  than  four  months 
prior  to  the  filing  of  the  bankruptcy  petition,  the  property  in  the  hands 
of  the  receiver  under  the  Digondolfo  judgment  had  become  vested  to 
the  amount  of  the  judgment  debt  and  costs,  and  that  the  residue  of  the 
funds,  if  any,  was  subject  to  distribution  in  the  bankruptcy  court. 

The  receiver  filed  his  account,  and  is  asking  for  an  order  approving, 
settling,  and  confirming  the  same,  and  for  a  direction  to  pay  the  Digon- 
dolfo judgment,  with  the  costs  and  disbursements  incurred  therein  for 
the  prosecution  of  the  action,  and  for  such  an  allowance  for  his  own 
commissions  and  attorney's  fees  as  the  court  may  deem  just  and  prop- 
.  cr.  The  amount  to  be  paid  in  satisfaction  of  the  Digondolfo  judgment 
is  found  to  be  $284.77.  The  allowance  to  the  receiver  for  his  commis- 
sions and  attorney's  fees  is  $45.17,  leaving  a  balance  of  $100  to  be 
paid  out  to  those  lawfully  entitled  to  receive  the  same. 

The  attorney  for  Samuel  Belliotti  claims  that  he  is  entitled  to  have 
this  money  paid  upon  his  judgment,  because  of  the  fact  that  the  re- 
ceivership obtained  in  the  Digondolfo  judgment  had  been  extended  to 
cover  the  Belliotti  judgment,  and  the  real  question  before  the  court  is 
whether  or  not  it  may  lawfully  direct  the  balance  in  the  hands  of  the 
receiver  to  be  applied  on  the  Belliotti  judgment. 

I  think  the  couf-t  is  without  power  to  make  the  order,  because  the 
order  extending  the  receivership  to  cover  this  judgment  was  granted 
less  than  four  months  prior  to  the  time  when  the  society  was  adjudi- 
cated a  bankrupt.  Even  though  the  title  to  the  property  in  the  hands 
of  the  receiver  extends  back  by  relation  to  the  time  of  granting  tne 
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order  in  supplementary  proceedings  under  the  first  judgment  obtained 
against  the  society,  this  will  not  give  Belliotti  any  greater  rights  than 
he  could  have  obtained,  had  his  order  been  the  first  one  served,  and  the 
receiver  appointed  under  such  order. 

The  order  in  supplementary  proceedings  in  the  Belliotti  judgment, 
and  the  order  extending  the  receivership  to  cover  the  same,  were  both 
obtained  less  than  four  months  prior  to  the  adjudication  in  bankruptcy, 
and  consequently  any  rights  that  he  obtained  thereunder  are  lost  by 
the  bankruptcy  court  taking  jurisdiction  of  the  property  of  the  society. . 
Surely  it  cannot  be  argued  that  Belliotti  could  obtain  any  greater 
rights  under  an  extension  of  receivership  than  he  could  have  obtained, 
liad  the  receiver  been  appointed  on  proceedings  upon  his  own  judg- 
ment. In  reaching  this  conclusion  I  think  I  am  sustained  by  the  case 
of  Hubbard  v.  Lewis  Co:,  128  App.  Div.  419,  112  N-.  Y.  Supp.  1052, 
where  the  court  says : 

"Under  section  2460  the  receiver's  title  to  the  Judgment  debtor's  property 
extends  by  relation  back  to  the  date  of  service  of  the  order  for  the  latter's 
examination,  not  for  the  benefit  of  aU  creditors  who  may  subsequently  have 
such  receivership  extended  for  their  benefit,  but,  as  the  section  expressly  pro- 
vides, it  is  for  the  benefit  of  the  Judgment  creditor  in  whose  behalf  the  spe- 
cial proceeding  was  instituted.'* 

.    Ordered  accordingly. 


<110  Misc.  Rep.  44S) 

MBOHANICrV'lLLH  WAR  CHEST,  Inc.,  v.  RYAN, 
(Saratoga  CJounty  Court.    February,  1920.) 

1.  Subscriptions  ®=»7 — Subscbibeb  ueld  chargeabus  with  knowledge  of 

conditions  of  cobporation*s  certificate  and  by-laws. 

The  signer  of  a  pledge  card  to  an  incorporated  War  Chest,  having 
access  to  the  certificate  of  incorporation  and  means  of  ascertaining  the 
nature  of  the  by-laws,  was  charged  with  Implied  knowledge  of  the  condi- 
tions thereof  and  of  the  pledge  card,  including  knowledge  as  to  the  in- 
tended use  of  funds,  and  of  identity  of  the  organisation. 

2.  Subscriptions  ^=»10,  21(6) — ^Pledge  to  incobpobated  "Wab  Chest"  held 

▲  VALID  AND  enforceable  SUBSCRIPTION  AOREEHENT. 

Where  an  association  was  Incorporated  to  solicit  local  subscriptions  to 
a  "war  chest  fund"  on  the  strength  of  pledge  cards  of  individual  sub- 
scrlbei-s,  which  were  treated  as  assets,  and  appropriated  to  various  war 
charities  certain  amounts,  an  individual  pledge  was  a  valid  and  enforce- 
able subscription,  on  which  the  association  was  entitled  to  a  directed  ver- 
dict. 

3.  Subscriptions  ^=:s>10 — Subscriber  to  incorporated  "War  Chest,"  who 

had  not  paid  his  first  installment,  held  not  a  member. 

In  an  action  by  the  Mechanlcvllle  War  Chest,  Inc.,  upon  a  pledge  card, 
predicated  on  the  theory  of  a  promise  by  the  pledgor  to  become  a  mem- 
ber of  the  association  and  its  willingness  to  receive  him,  in  which  it 
appeared  that  defendant  had  never  paid  the  first  subscription  install- 
ment made  a  condition  precedent  to  membership,  he  never  became  a  mem- 
ber, and  could  not  be  held  liable  on  the  theory  of  a  contractual  obligation 
of  a  member  to  pay  his  dues. 

4.  Subscriptions  ^=»21(5) — In  action  on  subscription,   defenses  unsup- 

ported BT  EVIDENCE  DISMISSED. 

In  an  action  by  the  Mechanlcvllle  War  Chest,  Inc.,  to  recover  upon  a 
written  subscription  agreement  and  pledge  to  pay  a  certain  sum  to  its 

^=9For  other  cases  see  same  topic  &  KSIY-NUMBER  in  ail  Key-Numbered  Digests  &  Indezos 
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treasurer,  defends  ot  fraud,  want  of  incorporation,  and  want  of  con- 
sideration would  be  dismissed,  where  they  were  wholly  unsupported  by 
the  eyidence. 

Action  by  the  Mechanicville  War  Chest,  Inc.,  against  Andrew  M 
Ryan.    Directed  verdict  for  plaintiff. 

Action  to  recover  the  sum  of  $201  upon  a  wrltt^i  subscription  agreement 
whereby  the  defendant  promised  to  pay  to  the  **MechanlcviIle  War  Chest,"  for 
the  purposes  for  which  it  was  organized,  the  sum  of  $204,  such  payments  to 
be  made  to  "F.  S.  Caute,  treasurer,  or  his  successor  in  office."  After  receiving 
a  large  number  of  similar  pledges  the  corporation  treated  them  as  assets,  and 
upon  the  strength  thereof  appropriated  to  the  various  so-called  war  chari- 
ties amounts  aggregating  $66,000,  all  of  which  were  paid.  The  defendant 
having  refused  to  pay  his  subscription,  this  action  was  instituted,  and  was 
defended  upon  the  grounds  of  a  denial  of  InoorporatiGn,  lack  of  consideration, 
and  the  claim  that  at  the  time  the  pledge  card  was  signed  the  members  of  the 
committee  who  solicited  the  pledge  were  guilty  of  fraudulent  representations 
and  concealments  as  to  the  purpose  thereof. 

The  case,  except  as  noted  in  the  following  opinion,  is  precisely  the  same  in 
its  facts  as  those  discussed  in  the  opinion  of  the  Saratoga  county  judge  in 
the  action  of  MechanicvUle  War  Chest,  Inc.,  v.  Butterfleld,  110  Misc.  Hep.  257, 
181  N.  Y.  Supp.  428.  At  the  close  of  the  evidence  on  both  sides  the  attor- 
neys presented  numerous  motions  in  respect  to  the  pleadings;  the  defend- 
ant moving  for  a  nonsuit,  and  the  plaintiff  for  the  direction  of  a  verdict 
In  granting  the  plaintiffs  motion  for  a  direction  of  the  verdict  the  foUowIng 
opinion  was  delivered  by  the  county  Judge. 

Robert  W.  Fisher,  of  Mechanicville,  for  plaintiff. 
H.  A.  Gordon,  of  New  York  City,  for  defendant. 

McKELVEY,  J.  The  several  motions  submitted  by  both  sides 
present  troublesome  and  somewhat  complicated  questions  of  law,  for 
which  reason,  as  well  as  because  of  the  fact  that  this  case  will  probably 
have  some  bearing  upon  other  similar  controversies,  I  have  decided 
that,  in  passing  upon  these  motions,  I  should  briefly  state  upon  the 
record  the  reasons  which  prompt  me  to  the  decision  about  to  be  made, 
to  the  end  that,  if  any  of  these  cases  shall  be  reviewed  in  the  appellate 
courts,  those  courts  may  have  some  direct^  evidence  before  them  of  the 
reasons  upon  which  this  determination  is  based. 

The  defendant,  by  signing  the  so-called  pledge  card,  became  charge- 
able with  knowledge  of  the  fact,  and  he  frankly  admits  that  he  knew 
that  the  War  Chest  was  an  organized  body  of  some  character,  in- 
tended to  fulfill  some  purpose  in  the  community ;  for  his  promise  is 
to  pay  to  "the  Mechanicville  War  Chest  for  the  purposes  for  which 
it  is  organized,"  and  the  payment  is  to  be  made  to  "P.  S.  Clute,  treasur- 
er, or  his  successor  in  office." 

The  defendant  is  an  intelligent  man,  experienced  in  business  af- 
fairs, at  present  a  merchant  in  the  city  of  Mechanicville,  and  either 
now,  or  at  one  time,  a  prominent  director  of  one  of  the  banks  of 
that  city.  He  knew,  or  he  could  have  ascertained  in  the  exercise 
of  reasonable  diligence,  and  is  therefore  chargeable  with  at  least  im- 
plied knowledge  of  the  fact,  that  the  payee  named  in  the  card  was 
the  treasurer  of  a  corporation  organized  for  the  purposes  stated  in 
the  charter  or  certificate  of  incorporation,  which  was  easily  accessible, 
because  necessarily  upon  the  public  files,  and  he  also  became  charge- 
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able  at  least  with  implied  knowledge  of  the  fact  that  the  by-laws  of 
the  corporation  were,  or  were  likely  to  be,  in  existence;  for  the  pur- 
poses of  a  corporation  are  necessarily  stated  in  its  certificate  of  in- 
corporation, and  the  duties  and  obligations  of  its  members  are,  in 
large  part,  fixed  by  its  by-laws. 

[1]  Having  access  to  the  certificate,  and  means  of  ascertaining  the 
nature  of  the  by-laws,  he  became,  when  he  signed  the  so-called  pledge 
card,  charged  with  implied  knowledge  of  the  conditions  of  each  of 
these  documents,  as  the  result  of  which  he  stands,  in  this  action, 
bound  with  actual  knowledge  of  the  conditions  of  the  card,  and  with 
implied  knowledge,  at  least,  of  the  purposes  and  uses  to  which  the 
funds  were  to  be  appropriated  and  of  the  identity  of  the  organization 
to  whose  control  and  care  they  were  to  be  intrusted. 

Thus  placed  upon  inquiry,  he  could  have  ascertained,  even  if  it 
could  be  assumed  that  he  did  not  actually  do  so,  that  the  plaintiff  was 
an  incorporated  association,  organized  for  the  systematic  and  re- 
sponsible management  and  distribution  of  the  so-called  war  charities 
which  were  engaging  the  attention  of  the  people  at  that  time;  that 
its  work  was  to  solicit,  through  the  medium  of  responsible  commit- 
tees, subscriptions  to  a  single  fund,  which  was  to  be  later  distributed 
among  such  war  charities  as  were  specified  in,  or  reasonably  to  be 
inferred  from,  the  language  of  the  charter ;  that  pledges  thus  obtain- 
ed were  considered  as  assets,  and  payments  from  the  fund  were 
likely  to  be  made  and  other  obligations  incurred  upon  the  strength 
of  such  pledges,  in  return  for  whidi  the  subscribers  received  the  bene- 
fit of  securing  the  management  and  control  of  their  gifts  by  a  re- 
sponsible local  agency,  and  were  relieved  of  the  annoyance  and  uncer- 
tainty of  the  numerous  disconnected  individual  efforts,  which  had  been 
the  experience  of  the  preceding  months.  In  legal  effect  he  requested 
the  plaintiff  to  assume  this  burden  and  the  plaintiff  accepted  the  re- 
sponsibility. He  admits  that  he  knew,  in  a  general  way,  of  these  pur- 
poses and  intentions  of  the  organization,  and  he  made  no  inquiries  of 
the  committee  in  that  regard. 

The  proof  fairly  establishes  that,  subsequent  to  the  signing  of  the 
pledge  card  or  subscription,  in  a  general  way,  at  least,  the  plaintiff 
complied  with  the  provisions  of  its  charter  and  by-laws,  and  upon  the 
strength  of  such  pledges  its  work  was  undertaken  and  performed, 
and  large  sums  collected  and  distributed  among  the  so-called  war 
charities,  offices  being  maintained  and  agents  employed  for  the  proper 
management  and  conduct  of  the  work. 

[2]  Under  such  circumstances,  and  if  no  issue  of  fact  can  be  held 
to  have  arisen  from  the  proof  before  this  court,  I  must  hold  and 
determine  that  the  pledge  of  the  defendant  is  a  valid  and  enforceable 
subscription  agreement,  for  the  reasons  here  suggested,  and  such 
others  as  are  more  fully  stated  in  the  opinion  of  this  court  in  the  .re- 
cent decision  in  the  case  of  Mechanicville  War  Chest,  Inc.,  v.  Butter- 
field,  110  Misc.  Rep.  257,  181  N.  Y.  Supp.  428,  and  I  predicate  this 
opinion,  to  a  considerable  extent,  upon  the  reasonine  of  the  Court  of 
Appeals  in  Keuka  College  v.  Ray,  167  N.  Y.  96,  60  N.  E.  325,  and 
earlier  cases  there  cited. 
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[3]  There  is,  however,  a  slight  distinction  between  this  and  the 
Butterfield  Case,  to  which  I  should  call  attention  at  this  time.  I  held 
in  the  Butterfield  Case,  in  view  of  the  payment  of  the  first  install- 
ment, that  by  signing  the  pledge  card  the  defendant  became  a  mem- 
ber of  the  corporation;  but  in  this  case  no  such  payment  was  ever 
made,  and  inasmuch  as  the  by-laws  require  the  payment  of  the  first 
installment  as  a  condition  precedent  to  membership,  that  condition 
not  being  fulfilled,  this  defendant  never  became  a  member  of  the 
corporation,  and  could  not  be  held  liable  on  the  theory  of  the  con- 
tractual obligation  of  a  member  of  a  corporation  to  pay  his  dues.  I 
feel,  therefore,  that  that  cause  of  action  asserted  by  the  plaintiff 
which  is  predicated  upon  the  theory  of  a  promise  by  the  defendant 
to  become  a  member  of  the.  corporation,  and  the  plaintiff's  willing- 
ness to  receive  him,  cannot  be  sustained. 

Upon  the  reasoning  of  the  Keuka  College  Case,  which  I  have 
attempted  to  follow  in  the  decision  of  this  court  in  the  Butterfield 
Case,  this  pledge  is  an  enforceable  Subscription  agreement,  unless 
it  shall  appear  that  an  issue  of  fact  is  presented  by  the  determination 
of  which  the  jury  would  be  authorized  to  relieve  the  defendant  of 
responsibility.  In  a  case  of  this  kind,  where  such  an  unfortunate  con- 
troversy has  arisen  between  men  of  undoubted  integrity  and  honesty 
on  each  side,  and  especially  where,  as  here,  all  the  parties  are  so  well 
and  so  favorably  known  to  the  court,  there  would  be  a  natural  ten- 
dency to  submit  the  issue  to  a  jury  for  determination,  if  that  procedure 
could  be  followed;  but  I  seriously  doubt  whether  such  an  issue  has 
been  presented. 

In  the  Butterfield  Case  I  held,  and  I  now  again  determine,  that  the 
omission  of  the  letters  "Inc.,"  from  the  description  of  the  organiza- 
tion in  the  pledge  card,  is  an  immaterial  variance,  by  which  the  de- 
fendant was  neither  deceived  nor  prejudiced.  There  was  only  one 
organization  engaged  in  this,  or  similar,  work,  thus  or  similarly  desig- 
nated, and  the  omission  was  entirely  natural  and  immatenal.  That 
proposition,  therefore,  raises  no  issue  of  fact.  Nor  is  an  issue  of 
fact  presented  as  to  the  incorporation  of  the  plaintiff.  Upon  the  un- 
disputed evidence,  I  hold  and  determine  that  the  proceedings  were 
regular,  sufficient,  and  proper. 

[4]  As  to  the  conduct  of  the  corporation  in  the  management  of 
its  affairs  and  the  distribution  of  its  funds,  I  have  received  evidence 
on  the  part  of  the  plaintiff  as  to  certain  of  its  expenditures  in  support 
of  its  claim  that  the  funds  were  set  apart  and  distributed  for  the  gen- 
eral purposes  stated  in  its  certificate  and  by-laws,  and  expenses  incur- 
red upon  the  strength  of  the  pledges  received.  Necessarily,  the  de- 
fendant has  been  permitted  to  inquire  into  the  truth  of  this  evidence, 
and  some  of  the  items  appear  to  be  criticized  as  not  fairly  within 
the  scope  of  the  purposes  of  the  organization.  But,  as  I  held  in  the 
Butterfield  Case,  the  question  of  waste  and  mismanagement  cannot  be 
litigated  in  this  action,  and  any  such  debate  is  irrelevant  here.  I  do 
not  consider  it  my  duty  to  direct  or  permit  the  jury  to.  pass  upon  such 
an  issue  in  an  action  of  this  character. 

The  only  subject  upon  which  there  appears  to  be  even  the  semblance 
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of  an  issue  of  fact  arises  from  the  claim  of  fraud  asserted  by  the 
defendant,  which  is  attempted  to  be  supported  by  his  testimony  that 
he  was  informed  that  the  money  was  to  be  used  for  "the  boys,"  and 
that  the  fact  of  incorporation  and  the  general  uses  intended  were 
concealed  from  him.  This  testimony  is  denied  by  the  three  solicitors, 
and  if  I  felt  that  it  could,  in  any  wise,  affect  the  legal  rights  of  the 
parties,  I  would  very  gratefully  submit  to  the  jury  for  their  de- 
termination the  question  whether  such  representations  were  made  or 
concealment  existed.  But  this  I  cannot  logically  do,  because,  in  my 
opinion,  even  assuming  the  testimony  of  the  defendant  to  be  true,  for 
the  purposes  of  this  ruling,  no  fraud  was  established  in  a  legal  sense, 
nor  mismanagement  or  concealment  of  a  material  fact.  The  defend- 
ant was  not  deceived  or  jiamaged  in  any  such  respect  as  to  constitute 
fraud  or  avail  as  a  defense  to  this  action. 

I  might  say  upon  this  subject  that  while  I  have  doubted  the  legal 
sufficiency  of  the  defendant's  pleading,  in  so  far  as  it  asserts  this  de- 
fense,  I  have  considered  it  better  to  predicate  the  ruling  upon  the 
evidence  rather  than  upon  the  pleadings,  and  have,  for  tiiat  reason, 
denied  the  plaintiff's  motion  to  dismiss  until  the  present  time.  No 
facts  have  therefore  been  established  by  the  defendant  which,  in  the 
opinion  of  this  court,  create  an  issue  for  the  determination  of  the 
jury,  or  establish  a  defense  as  matter  of  law ;  and  having  held  in  this 
and  similar  controversies  that  the  pledge  is,  under  these  circum- 
stances, a  valid  and  enforceable  subscription  agreement,  I  proceed  to 
make  the  following  disposition  of  the  case : 

First.  I  grant  the  defendant's  motion  to  dismiss  the  first  cause  of 
action  alleged  in  the  amended  complaint — ^that  which  is  predicated 
upon  the  theory  of  an  application  by  defendant  for  membership  in  the 
corporation,  and  a  willingness  by  the  plaintiff  to  receive  him  as  such 
member. 

Second.  I  deny  the  defendant's  motion  to  dismiss  the  second  and 
third  causes  of  action  alleged  in  the  amended  complaint— ^ose  which 
are  predicated  upon  an  enforceable  subscription  agreement. 

Third.  I  grant  the  plaintiff's  motion  to  dismiss  the  defenses  of 
fraud,  want  of  incorporation,  and  want  of  consideration,  upon  the 
ground  that  they  are  wholly  unsupported  by  the  evidence,  and  not  upon 
a  question  of  pleading. 

Fourth.  I  grant  the  plaintiff's  motion  for  the  direction  of  a  verdict 
upon  the  second  and  third  causes  of  action,  in  favor  of  the  plaintiff 
and  against  the  defendant,  for  the  relief  demanded  in  the  complaint, 
namely,  for  the  sura  of  $204,  with  interest  thereon  from  the  1st 
day  of  June,  1919,  the  date  when  the  last  payment  was  due. 

Ordered  accordingly. 
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GANT  V.  CUTTING-LARSON  CO.,  Ina 

(Municipal  Court  of  City  of  New  York,  Borough  of  Manhattan,  Fifth  District 

December,  1919.) 

i.  Saxes  ^c5>133 — Where  seixee  refuses  to  receive  goods  afteb  REscissioNr 

BUYEB  MAT  BECOVEB  FOB  STOBAQE  AND  INStmANOE. 

Under  Personal  Property  Law,  f  150,  subd.  6,  where,  after  purchaser's 
rescission  of  his  purchase  of  an  automobile,  his  offer  to  return  it  was  re- 
fused, he  became  a  bailee  for  hire  of  the  property,  and  was  entitled  to 
the  usual  charges  of  bailment  for  storage  and  Insiurance. 
2.  Judgment  ^=5>590(4) — Fob  betubn  of  pubohasb  money  held  no  bab  to  pub- 
ghaseb*s  action  fob  stobage  and  inbubange. 

Where  plaintiff  purchased  an  automobile  under  a  contract,  and  there- 
after rescinded  the  sale,  and,  on  the  seller's  refusal  to  accept  a  ten- 
dered return  of  the  car,  stored  it  in  a  garage  and  insured  it  against 
theft  and  fire,  and  notified  the  seller  that  It  would  be  held  liable  for  such 
expenses,  and  such  storage  and  insurance  continued  until  after  a  Judg- 
ment for  purchaser  for  the  purchase  price  had  been  afllrmed  on  appeal  and 
paid,  such  judgment,  in  which  no  claim  was  made  for  such  expenses, 
was  not  a  bar  to  his  action  therefor. 

Action  on  a  contract  by  Henrietta  L.  Gant  against  the  Cutting- 
Larson  Company,  Incorporated.    Judgment  for  plaintiff. 

Fitch  &  Grant,  of  New  York  City  (Byron  Clark,  Jr.,  of  New  York 
City,  of  counsel),  for  plaintiff. 
H.  Aplington,  of  New  York  City,  for  defendant. 

GENUNG,  J.  This  is  an  action  brought  by  the  plaintiff,  a  pur- 
chaser, having  rescinded  a  contract  for  t^e  purchase  and  sale  of  an 
automobile,  having  offered  to  return  the  automobile  to  the  seller,  who 
refused  to  accept  it,  having  instituted  an  action  for  the  recovery  of 
the  purchase  price  and  recovered  judgment  in  the  Supreme  Court, 
New  York  County,  which  was  affirmed  in  the  Appellate  Division  (186 
App.  Div.  893,  172  N.  Y.  Supp.  892),  and  having  collected  the  amount 
of  the  judgment.  The  amount  sought  to  be  recovered  in  this  action  is 
the  amount  expended  by  the  plaintiff  for  the  storage  of  the  automobile 
and  for  premiums  of  insurance  protecting  the  same  against  the  perils 
of  fire  and  theft,  which  amount  to  $623.28.  The  answer  consists  of 
a  general  denial  and  an  allegation  that  the  proceedings  and  judgment 
in  Henrietta  L.  Gant  against  Cutting-Larson  Company,  Incorporated, 
in  the  New  York  Supreme  Court,  in  which  judgment  was  entered  on 
the  20th  day  of  April,  1918,  and  the  satisfaction  of  said  judgment,  is 
a  bar  to  a  recovery  in  this  action.  The  defendant  offered  no  evidence 
At  the  trial. 

[1]  The  plaintiff,  having  offered  to  return  the  automobile  and  the 
offer  having  been  refused,  became  the  bailee  for  hire  of  the  property, 
and  is  entitled  to  the  usual  charges  of  bailment  for  storage  after  notice 
to  the  defendant.  The  Personal  Property  Law  (Laws  1909,  c  4S 
[Consol.  Laws,  c.  41]  §  150,  subd.  5)  provides: 

''Where  the  buyer  is  entitled  to  rescind  the  sale  and  elects  to  do  so,  if  the 
seller  refuses  to  accept  an  offer  of  the  buyer  to  return  the  goods,  the  buyer 
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shall  thereafter  be  deemed  to  hold  the  goods  as  bailee  for  the  seller,  but  subject 
to  a  lien  to  secure  the  repayment  of  any  portion  of  the  price  which  has  been 
paid,  and  with  the  remedies  for  the  enforcement  of  such  lien  allowed  to  an 
unpaid  seller  by  section  134." 

The  statute,  therefore,  seems  to  he  contrary  to  the  principle,  if  such 
there  be,  as  claimed  by  the  defendant,  that  one  cannot  make  himself 
the  creditor  of  another  without  the  consent  of  the  latter  (National 
Bank  of  Ballston  Spa  v.  Board  of  Supervisors,  106  N.  Y.  488,  13  N. 
E.  439;  City  of  Albany  v.  McNamara,  117  N.  Y.  168,  22  N.  E.  931,  6 
L.  R.  A.  212;  Sterling  v.  Chelsea  Marble  Works,  62  Misc.  Rep.  626, 
115  N.  Y.  Supp.  1096),  for  the  relation  of  bailor  and  bailee  seems  to 
be  created  by  the  statute,  regardless  of  the  intention  of  the  parties  or 
their  consent  or  want  of  consent.  The  question  for  determination  is 
what  charges  the  bailee  is  entitled  to  recover  and  what  expenses  the 
bailee  is  entitled  to  incur  for  the  protection  of  the  property. 

The  Personal  Property  Law  (section  150,  subd.  6)  further  provides: 

**The  measure  of  damages  for  breach  of  warranty  la  the  loss  directly  or 
naturally  resulting,  in  the  ordinary  course  of  events,  from  the  breach  of 
warranty." 

The  statute  does  not  go  into  any  detail  as  to  tfie  nature  of  the  bail- 
ment created,  whether  the  same  he  for  hire,  gratuitous  or  for  mutual 
benefit,  but  the  reason  and  equity  of  the  case  would  seem  to  require 
that  the  bailee  be  allowed  the  charges  of  bailment  as  provided  for 
breach  of  warranty  in  the  foregoing  section  of  the  statute.  The  de- 
fendant had  due  notice  by  a  letter,  dated  December  7,  1916,  which  re- 
cited the  tender  and  refusal  of  the  car,  and  stated : 

"That  the  car  in  question  is*  now  held  for  your  account  and  has  to-day  been 
placed  In  'dead  storage*  at  the  Apthorp  Garage,  214  West  Eightieth  street, 
New  York,  for  your  account  and  at  your  expense.** 

It  does  not  appear  that  the  defendant  made  any  complaint  of  the  ar- 
rangement which  the  plaintiff  had  made  for  its  benefit.  The  defendant 
had  due  notice,  by  letter  dated  July  5,  1917,  that  the  plaintiff  proposed 
to  effect — 

*'for  your  account  Insurance  against  fire  and  theft  on  the  Oldsmobile  spe- 
cial automobile  now  stored  at  the  Apthorp  Garage  for  your  account.  Loss 
under  proposed  policy  to  be  payable  to  Cutting-Larson  Company,  Incorporated, 
or  Henrietta  L.  Gant,  as  interest  may  appear.  In  case  the  premium  is  not  paid 
by  you  at  the  time  the  bill  therefor  Is  rendered  to  you,  we  propose  to  pay 
the  same  and  hold  you  responsible  for  the  amount  thereof." 

The  defendant  made  no  reply.  In  Utica  Canning  Co.  v.  Home  Ins. 
Co.,  132  App.  Div.  421,  116  N.  Y.  Supp.  934,  the  contract  of  sale  was 
rescinded  by  mutual  agreement ;  the  purchaser  agreeing  tfiat  he  would 
make  no  claim  for  breach  of  contract  and  would  continue  to  store  the 
same,  without  cost  to  the  seller,  for  a  reasonable  time  until  the  prop- 
erty could  be  resold.  The  property,  having  been  stored  for  three  or 
four  weeks,  was  destroyed  by  fire,  and  the  seller  endeavored  to  re- 
cover from  the  insurance  company  insuring  the  purchaser  the  value  of 
the  property.  The  court  held  that  the  purchaser  became  a  bailee  for 
hire  of  the  property :  that,  where  the  polic}'  covered  "the  property  of 
the  assured  or  held  by  them  in  trust  or  on  commission,  or  sold  but  not 
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removed/'  the  insurance  company  was  liable  to  the  bailor  for  the  dam- 
ages sustained  by  reason  of  the  firfe,  and  that: 

"A  policy  on  goods  held  In  trust  or  on  commission  covers  all  the  goods 
,  with  which  the  party  procuring  the  policy  is  intrusted,  and  is  not  confined  to 
goods  held  in  trust  in  a  strict  technical  sense,  but  extends  to  ordinary  bail- 
ments." 

In  Empire  State  Bag  Co.  v.  McDermott,  89  App.  Div.  234, 85  N.  Y. 
Supp.  787,  certain  burlap  was  rejected  by  the  .purchaser  and  returned^ 
to  the  seller,  who  refused  to  receive  it,  and  the  purchaser  sent  it  back 
to  the  seller,  who  permitted  it  to  remain  on  the  street  in  front  of  the 
seller's  place  of  business  until  it  was  removed  by  the  city  authorities. 
The  court  held  that: 

'*It  [the  purchaser]  was  bound  to  use  reasonable  care  to  make  the  defend- 
ants' loss  in  this  action  as  light  as  possible,  and  it  did  not  fulfill  that  duty." 

In  the  present  case  the  plaintiff  tendered  the  automobile  to  the  de- 
fendant, who  refused  to  receive  it,  and  the  plaintiff  thereupon,  having 
ho  garage  of  her  own,  stored  the  automobile  in  a  garage,  and  insured 
it  against  the  perils  of  theft  and  fire,  and  notified  tlie  defendant  of 
such  action,  and  that  the  defendant  would  be  held  liable  for  the  ex- 
pense incurred.  In  so  doing  the  plaintiff  sought  to  make  the  defend- 
ant's loss  as  light  as  possible,  consistent  with  the  exercise  of  due  care 
and  the  proper  regard  for  the  right  of  the  defendant  in  the  automobile. 
Under  the  circumstances  it  would  seem  that  the  defendant  is  chargeable 
with  the  amount  expended  for  storage  and  insurance. 

'*]  The  defendant  claims  that  the  judgment  in  favor  of  the  plain- 
in  the  action  to  recover  the  purchase  price,  which  was  rendered 
in  favor  of  the  plaintiff  and  which  was  paid  by  the  defendant,  is  a  bar 
to  a  recovery  in  this  action.  In  Hull  v.  Hull,  225  N.  Y.  342,  122  N. 
E.  252,  the  court  said: 

"To  sustain  a  plea  of  a  former  Judgment  in  bar  of  a  second  action  it  must 
appear  that  the  cause  of  action  in  both  suits  is  the  same  or  that  some  fact 
essential  to  the  maintenance  of  the  second  action  was  in  issue  and  determined 
in  the  first  action  adversely  to  claimant." 

In  the  former  action  there  was  testimony  to  the  effect  that  the  plain- 
tiff had  tendered  the  automobile  to  the  defendant ;  that  the  defendant 
refused  to  accept  it ;  that  the  plaintiff  thereupon  placed  the  automobile 
in  storage  and  procured  insurance  against  the  perils  of  theft  and  fire ; 
that  the  plaintiff  notified  the  defendant  of  such  action,  and  of  the  in- 
tention to  hold  the  defendant  liable  for  the  expjense  incurred ;  and  that 
the  defendant  failed  to  make  any  reply  or  objections.  The  court  in-, 
structed  the  jury  at  the  trial  in  the  Supreme  Court  that  the  plaintiff 
claimed  as  her  damages  the  amount  of  cash  payment,  and  the  amount 
allowed  for  an  automobile  given  in  part  payment,  and  the  interest  there- 
on, and  that  the  verdict  must  be  either  for  that  amount  or  for  the  de- 
fendant. The  jury  found  a  verdict  in  favor  of  the  plaintiff  for  the 
full  amount.  There  ¥ras  no  claim  in  that  action  for  the  expense  of 
storage  or  insurance  against  the  perils  of  theft  and  fire.  The  auto- 
mobile remained  in  dead  storage  at  the  garage,  and  the  insurance  re- 
mained in  force  after  the  trial,  and  until  the  determination  of  the  appeal 
in  the  Appellate  Division  and  the  payment  of  the  judgment    At  the 
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time  of  the  trial  the  amount  of  the  expense  incurred  for  such  storage 
and  insurance  could  not  be  computed.  The  judgment  in  favor  of  the 
plaintiff  in  the  Supreme  Court  and  the  payment  thereof  by  the  defend- 
ant did  not  constitute  a  bar  to  the  recovery  in  this  action. 

The  plaintiff  is  entitled  to  recover  judgment  against  the  defendant 
in  the  sum  of  $623.28,  with  interest  in  the  sum  of  $18.70,  making  total 
of  $641.98,  together  with  the  costs  of  the  action. 

Judgment  accordingly. 


In  re  McOADDON'S  ESTATE. 
(Surrogate's  CJourt,  New  York  County.    April  25,  1920.) 

1.  Taxation  <&s»886^ — Reicaindeb  in  trust  fund  taxed  on  assumption 
that  g0ntin6en0t  fboducino  greatest  amount  will  occur. 

Remainder  in  a  trust  fund  should  be  taxed  on  the  assumption  that  the 
contingency  which  will  produce  the  greatest  amount  of  taxes  will  occur. 

Z  Taxation  «=5>886% — ^Will  held  not  to  be  construed  so  remainder  mat 

VEST  IN  5  per  cent.  CLASS  YOU   ASSESSING  TAX. 

Where  testator  gave  to  trustees  one-third  of  his  residuary  estate  to  pay 
the  income  to  his  daughter,  with  provision  that  on  her  death  the  corpus 
should  pass  to  his  two  other  children  or  their  heirs  at  law,  should  they 
^e  previous  to  the  death  of  the  beneficiary,  the  remainder  could  not 
possibly  vest  in  a  person  of  the  5  per  cent,  class,  but,  in  event  of  the 
death  of  the  other  two  children  without  issue  during  life  of  the  beneficiary, 
the  remainder  would  vest  Immediately  in  the  beneficiary. 
3.  Taxation  ^=5>895(6) — Deduction  not  to  be  made  fob  debts,  administra- 
tor's expenses,  eto.,  of  estate  of  nonresident,  whebe  not  claimed. 

Where  no  claim  was  made  for  pro  rata  deduction  for  debts,  adminis- 
trator's expenses,  etc.,  from  the  estate  of  a  nonresident  decedent,  the 
transfer  tax  appraiser  cannot  be  charged  with  error  in  making  no  sucn 
taxation;  it  appearing  that  commissions  were  deducted  on  the  estate 
taxable  within  the  jurisdiction. 

In  the  matter  of  the  estate  of  Theodore  D.  McCaddon.  From  the 
order  fixing  the  transfer  tax,  the  executor  appeals.    Order  modified. 

Oscar  B.  Thomas,  of  New  York  City  (Joseph  F.  McCloy,  of  New 
York  City,  of  counsel),  for  executor. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  state  comptroller. 

COHALAN,  S.  This  appeal  is  taken  by  the  executor  of  the  estate 
of  the  decedent  from  the  order  fixing  the  transfer  tax,  on  the  ground 
that  the  remainder  in  a  trust  fund  has  been  taxed  against  the  trustees 
for  the  benefit  of  the  5  per  cent,  class.  The  executor  also  appeals  on 
the  ground  that  no  allowance  was  made  by  the  transfer  tax  appraiser 
for  trustee's  commissions,  debts,  administration  expenses  or  attorneys' 
fees. 

By  his  will  the  testator  gave  to  his  trustees  one-third  of  his  residuary 
estate  to  pay  the  income  thereof  to  his  daughter,  Edna  L.  O'Brien,  for 
her  life.    He  further  provided  as  follows : 

"On  the  death  of  my  said  daughter,  Edna  I/.  O'Brien,  I  giye,  devise  and 
bequeath  said  equal  one-third  part  so  deyised  and  bequeathed  to  the  said 
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Thomas  A.  McCaddon  and  Joseph  T.  McCaddon,  or  aach  part  or  portion  there- 
of as  may  remain  in  the  hands  of  my  said  trustees  at  the  time  of  the  death 
of  said  Edna  L.  O'Brien,  to  the  said  James  A.  McCaddon  and  to  my  daughter, 
Sophia  Lauterbach,  of  Zanesville,  Ohio,  share  and  share  like,  or  to  the  heirs 
fit  law  of  the  said  James  A.  McCaddon  and  Sophia  B.  Lauterbach,  should 
they,  or  either  of  them,  die  preTious  to  the  death  of  the  said  Edna  K  O'Brien." 

[1,  2]  The  provisions  of  law  governing  the  imposition  of  the  trans- 
fer tax  require  that  the  remainder  in  the  trust  fund  be  taxed  on  the 
assumption  of  the  contingency  which  would  produce  the  greatest 
amount  of  tax.  The  question  before  me  as  to  this  branch  of  the  appeal 
resolves  itself  into  the  query :  Is  there  any  possibility  that  the  remain- 
der after  the  life  interest  of  Edna  1*.  O'Brien  will  vest  in  a  person  of 
the  5  per  cent,  class  ?  If  either  of  the  two  children  of  decedent  other 
than  Edna  L.  O'Brien,  the  life  tenant,  survive  her  or  predecease  her, 
leave  issue  surviving,  the  remainder  would  vest  in  a  person  or  in  per- 
sons of  the  1  per  cent,  class.  If  it  be  assumed  that  the  brother  and 
sister  of  the  life  tenant  predecease  her,  dying  simultaneously  and  with- 
out issue,  the  remainder  would  vest  immediately  in  the  life  tenant,  who 
would  be  the  only  heir  of  her  brother  and  sister.  It  is  not  possible, 
therefore,  that  the  remainder  will  vest  in  a  person  of  the  5  per  cent, 
class,  unless  the  will  of  testator  be  construed  as  if  he  excepted  his 
daughter,  Edna  L.  O'Brien,  when  referring  to  the  heirs  of.  his  two 
other  children.  I  do  not  think  that  this  was  the  intention  of  the  testa- 
tor. The  case  in  the  Matter  of  Shearson,  220  N.  Y.  584,  115  N.  E. 
1051,  on  which  the  state  comptroller  relies,  does  not,  in  my  opinion, 
support  his  contention  on  this  appeal. 

[3]  The  transfer  tax  appraiser  cannot  be  properly  charged  with 
error  in  making  no  pro  rata  deductions  for  the  debts,  administration 
expenses  or  attorneys'  fees  from  the  estate  of  the  decedent  (who  was 
a  nonresident),  when,  as  the  record  shows,  no  claim  was  made  for  these 
allowances  by  the  representatives  of  the  estate.  Commissions  were 
deducted  on  the  estate  taxable  within  this  jurisdiction.  As  the  prop- 
erty transferred  was  a  part  of  the  estate  held  in  trust,  the  appraiser 
properly  allowed  only  one  set  of  commissions. 

The  order  fixing  tax  may  be  modified  by  assessing  the  remainder 
after  the  life  estate  of  Edna  L.  O'Brien  in  one-third  of  the  residuary 
estate  against  the  executor  for  the  benefit  of  persons  of  the  1  per  cent, 
class.    Settle  order  on  notice. 


In  re  JENKINS'  ESTATE. 

(Surrogate's  Court,  New  York  County.    April  16,  1920.) 

1.  Wnxs  ^=9685(2) — Court  wnx  not  dbtekhinb  coitstbuction  not  feces- 

SART. 

The  surrogate  ^U  not  determine  whether  a  clause  authorizing  testa- 
mentary trustees  to  Invest  a  portion  of  the  corpus  in  the  business  for 
the  son's  benefit,  if  after  he  arrived  at  age  he  desired  to  go  into  business, 
oould  be  exercised  by  a  substituted  trustee,  where  the  son  was  not  yet 
of  age,  and  there  was  no  showing  that  he  intended  to  enter  business. 
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2.  TEUSTS    ^=5>248— TBU81!EE8    HSLD    not    VEBIVD    with   PEBSONAIi    DZSOBBTIOR 
AS  TO  IM  VCHTlfENTS. 

Where  testatrix  authorized  indlvidaal  trustees  to  retain  any  securities 
without  liability  for  depreciation  thereof,  but  also  provided  for  the  sub- 
stitution of  a  trust  company  as  trustee,  and  the  securities  were  not  such 
that  the  trustees  would  have  peculiar  knowledge  as  to  their  value  or 
desirability,  the  will  did  not  vest  a  merely  personal  discretion  in  the 
individual  trustees,  but  a  similar  discretion  could  be  exercised  by  a  sub- 
stituted corporate  trustee  other  than  the  one  named  in  the  will. 

In*  the  matter  of  the  estate  of  Isadora  E.  Jenkins,  deceased.  On 
proceedings  for  accounting.  Oder  directed  in  favor  of  substituted 
trustee.  , 

Geller,  Rolston  &  Horan,  of  New  York  City  (Matthew  C.  Jenkins, 
Jr.,  of  counsel),  for  substituted*  trustee. 

Alfred  E.  Hinrichs,  of  New  York  City,  special  guardian,  for  Snyder 
infants. 

COHAIyAN,  S.  In  this  accounting  proceeding  two  questions  of 
construction  of  the  will  are  presented. 

[1]  The  first  question  is  whether  a  power  in  the  will  given  to 
the  trustees  therein  named  may  be  exercised  by  a  substituted  trustee 
appointed  by  the  court;  The  will  authorizes  the  trustees  "in  their 
absolute  discretion"  to  invest  one-third  of  the  ^corpus  of  the  trust 
in  a  business  for  the  son's  benefit  "if  at  any  time  after  my  said  son 
shall  arrive  at  the  age  of  twenty-one  years  he  shall  show  a  disposi- 
tion to  go  into  business.     ***** 

The  trustees  named  in  the  will  arc  deceased.  The  Farmers*  Loan 
&  Trust  Company  was  appointed  substituted  trustee  by  order  of  the 
Supreme  Court.  The  son  (Matthew  Jenkins)  for  whose  benefit  this 
provision  is  made  is  20  years  of  age.  There  is  nothing  in  the  papers 
before  me  to  indicate  that  said  son  shows  any  disposition  or  desire 
to  go  into  business  when  he  arrives  at  the  age  of  21  years.  It  does 
not  appear  that  the  substituted  trustee  has  been  asked  to  exercise 
this  power.  It  may  never  be  called  upon  to  do  so.  As  it  is  apparent 
that  there  is  no  present  necessity  for  this  construction,  the  application 
should  not  be  entertained.  Matter  of  Heany,  188  App.  Div.  976, 
176  N.  Y.  Supp.  899. 

The  other  question  of  construction  arises  under  subdivision  (a)  of 
the  fourth  paragraph  of  the  will,  which  authorizes  the  executors  and 
trustees  named  in  the  will  "and  the  survivor  of  them"  as  follows: 

"(a)  To  invest  and  reinvest  the  same  in  bonds  and  first  mortgages,  and  in 
such  other  legal  securities  as  in  their  judgment  shall  be  safe  and  advisable, 
and  I  hereby  authorize  my  said  executors  and  trustees  hereinafter  named,  or 
such  of  them  as  may  qualify,  and  the  survivor  of  them,  to  retain  in  my  estate 
any  shares,  stocks,  bonds  or  other  securities  whatsoever  whereof  I  may  be 
possessed,  or  to  which  I  may  be  entitled  at  .the  time  of  my  death,  if  they 
deem  it  for  the  best  interest  of  my  estate  so  to  do,  without  any  liability  on 
their  part  In  case  of  any  loss  or  depreciation  thereof.*' 

[2]  It  IS  urged  that  the  substituted  trustee  cannot  avail  itself  of  the 
provisions  of  the  above  clause,  because  the  trustees  named  in  the 
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will  were  given  purely  personal  discretion.  The  substituted  trustee 
is  holding  many  securities  representing  investments  made  by  the 
testatrix  and  left  by  her  among  the  assets  of  her  estate.  There  are 
also  securities  which  were  not  owned  by  the  testatrix,  but  which  were 
received  by  her  estate  in  exchange  for  securities  owned  by  her  as 
a  result  of  reorganizations  of  corporations. 

In  the  seventh  paragraph  of  the  will  the  testatrix  designated  the 
Commercial  Trust  Company  of  New  Jersey  to  act  as  executor  and 
trustee  in  the  event  that  the  other  two  persons  named  renounced  or 
were  removed.  The  testatrix  conferred  upon  this  trust  company  all 
the  powers  conferred  upon  the  individuals  named  as  trustees.  Al- 
though the  New  Jersey  trust  company  was  not  appointed  substituted 
trustee,  this  provision  is  important  in  showing  the  intent  of  the  tes- 
tatrix. Presumably  she  reposed  particular  trust  and  confidence  in 
the  individuals  named  as  executors  and  trustees.  No  doubt  she  nam- 
ed persons  whom  she  knew  well.  But  by  designating  a  trust  company 
to  act  in  case  of  the  renunciation  or  removal  of  the  two  individuals, 
I  think  she  showed  that  the  powers  in  question  were  not  of  a  particu- 
larly personal  nature,  because  she  could  not  be  certain  of  the  in- 
dividuality of  the  trust  company  officers,  who  at  some  future  time 
might  be  charged  with  the  duty  of  exercising  the  discretionary  power. 

If  the  securities  were  such  that  the  persons  named  in  the  will  were 
in  a  singularly  advantageous  position  to  know  or  ascertain  the  facts 
upon  which  to  base  a  judgment  as  to  selling  or  retaining  them,  there 
might  be  sound  reason  for  the  contention  that  the  power  is  a  pure- 
ly personal  one.  But  the  securities  left  by  the  testatrix  were  not 
of  this  description.  They  consisted  generally  of  listed  stocks  and 
bonds  of  railway  and  industrial  corporations.  Their  market  values, 
past  and  present,  are  readily  ascertainable.  Any  competent  invest- 
ment specialist  could  advise  as  to  the  desirability  of  holding  or  sell- 
ing them.  A  trustee  is  not  left  in  much  doubt  as  to  his  rights  and 
liabilities  concerning  the  retention  of  investments  or  securities  in  such 
a  case  as  this.  The  courts  have  construed  similar  testamentary  di- 
rections. Matter  of  Vom  Saal,  82  Misc.  Rep.  531,  145  N.  Y.  Supp. 
307;  Matter  of  Hirsch,  116  App.  Div.  367,  101  N.  Y.  Supp.  893; 
Matter  of  Hall,  164  N..  Y.  196,  58  N.  E.  11.  There  is  some  analogy, 
therefore,  between  this  case  and  those  where  the  courts  have  applied 
the  rule  that  if  the  facts  upon  which  the  exercise  of  the  discretionary 
power  depends  are  readily  ascertainable  in  the  usual  legal  manner, 
the  power  will  be  held  to  pass  to  a  successor  trustee.  Hull  v.  Hull, 
24  N.  Y.  647. 

The  provision  under  consideration  is  susceptible  of  a  broader  in- 
terpretation than  that  of  other  wills,  where  it  was  held  that  a  discre- 
tionary power  given  to  certain  designated  trustees  passed  to  a  suc- 
cessor appointed  by  the  court.  Smith  v.  Floyd,  124  App.  Div.  277, 
108  N.  Y.  Supp.  775,  reversed,  and  dissenting  opinion  adopted,  193 
N.  Y.  683,  87  N.  E.  1127;  Matter  of  Donlin,  177  App.  Div.  184,  163 
N.  Y.  Supp.  868. 

I  will  hold,  therefore,  that  the  provisions  of  subdivision  (a)  of  the 
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fourth  paragraph  of  the  will  apply  to  the  petitioner,  the  substituted 
trustee.  The  other  question  of  construction  is  not  entertained,  as 
above  indicated. 

Tax  costs  and  settle  decree  on  notice. 


tin  Misc.  Rep.  13) 

NORTHERN  NEW  YORK  POWER  CORPORATION  ▼.  STATE. 

(Court  of  Claims  of  New  Tork.    April  16,  1920.) 

1.  Navigable  watebs  ^=»36(2) — Ripabian  owneb  on  Obweoo  bivbb  owns  to 

MIDDLE   of  8TBEAM. 

Owner  of  land  on  Oswego  river  at  Minetto,  before  constructicMi  of  the 
original  Oswego  Canal  in  1826,  owned  the  bed  of  the  river  to  the  center, 
and  the  right  to  use  the  water. 

2.  Eminent  domain  ^=»288(1) — Rights  following  constbuction  of  Oswego 

Canal  became  fixed  bt  lapse  of  time,  notwithstanding  absence  of 
gbant. 

Where  the  state,  in  constructing  original  Oswego  Canal  in  1826,  tore 
down  riparian  owners*  wing  dam,  constructed  new  dam,  and  appropriated 
the  water  for  canal  purposes,  reserving  to  owners  such  portion  of  the 
water  as  was  available  through  the  openings  whidi  it  left  in  the  pier, 
without  obtaining  ^ant  from  owners  under  Laws  1816,  c.  237,  and  where 
owners  made  no  effort  to  secure  an  appraisement  of  damages  sustained 
by  reason  of  such  appropriation  under  Laws  1817,  c  262,  the  rights  of  the 
owners  and  of  the  state  became  fixed  by  lapse  of  time,  notwithstanding 
absence  of  grant  or  appraisement;  the  only  right  of  owners'  successors 
being  to  water  through  such  openings  and  to  maintenance  of  such 
openings  by  the  state. 

3.  Deeds  ^=s>120 — Grantee  acqxtibes  no  gbeateb  rights  than  grantor. 

The  grantee  can  have  no  greater' rights  than  those  possessed  by  his 
grantor. 

4.  Canals  ^s»28 — Riparian  owners  held  not  to  AOQinBE  vested  bight  in 

USE  OF  INCREASED  HEAD  BT  USEE. 

Riparian  owners,  entitled  to  surplus  water  through  openings  at  end 
of  Oswego  Canal  dam  at  a  certain  head,  by  using  increased  head,  with 
state's  permission,  upon  construction  of  new  dam,  did  not  acquire  a 
vested  interest  in  use  of  increased  head,  regardless  of  how  long  such  use 
continued;  such  user  in  no  way  enlarging  their  legal  rights,  in  view  of 
Canal  Law,  §  110,  and  Barge  Canal  Law,  §  16. 

5.  Navigable  waters  ^=»40 — Rights  to  use  of  wateb  of  certain  owners 

not  affected  by  Barge  Canal  construction. 

Rights  to  use  of  water  established  in  owners  of  bed  of  Oswego  river  at 
Minetto  at  time  of  construction  of  original  Oswego  Canal  were  not  affect- 
ed by  the  Barge  Canal  construction  and  appropriations  made  by  the 
state  since  1910 ;  such  rights  having  been  expressly  excluded  from  appro- 
priations by  the  state,  and  not  having  been  interfered  with  by  construction 
of  the  Barge  Canal. 

6.  Navigable  waters  ^=:»40 — ^Riparian  owners  could  not  obtain  vested 

interest  in  state  dam. 

Riparian  owners  of  land  on  Oswego  riv^r  could  not  obtain  a  vested 
interest  in  the  state  dam  at  Minetto,  constructed  as  part  of  the  Barge 
Canal  improvement,  by  executing  to  the  state  an  instrument  releasing 
claim  for  damages  and  giving  the  state  the  use  of  side  tra(^  and  piling 
space. 

7.  Navigable  waters  ^=»43(2) — Owneb  of  dam  destroyed  by  state  dam  can- 

not build  anotheb  dam  and  back  wateb  against  statb  dam. 

Where  the  state,  in  construction  of  canal,  appropriated  the  situs  of  a 
I)ower  dam,  destroyed  the  owner's  dam,  and  erected  its  own  in  place  there- 
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of;  owner  could  not  constnict  a  dam  across  tlie  river  below  the  state 
dam,  and  back  tbe  water  up  against  the  state  dam  and  the  other  state 
structures. 

Claim  by  the  Northern  NeW  York  Power  Corporation  against  the 
State  of  New  York.  Preliminary  questions  submitted  to  court  an- 
swered. 

Purcell,  CuUen  &  Purcell,  of  Watertown  Qames  B.  Keogh,  of  Chi- 
cago, 111.,  and  Francis  E.  CuUen,  of  Watertown,  of  counsel),  for  claim- 
ant. 

Merton  E.  Lewis,  Atty.  Gen.  (Edward  J.  Mone  and  John  D.  Mon- 
roe, Deputy  Attys.  Gen.,  of  counsel),  for  the  State. 

ACKERSON,  P.  J.  The  trial  of  this  claim  was  commenced  in 
this  court  in  January,  1917.  The  trial  was  continued  from  time  to 
time  smtil  January  9,  1918,  when  the  attorneys  for  the  respective 
parties  hereto  united  in  submitting  to  the  court  for  decision,  before 
further  proceeding  with  the  trial,  two  preliminary  questions,  as  fol- 
lows : 

First.  As  to  whether  or  not  the  so-called  waiver  and  release  of 
April  14,  1910,  which  is  an  exhibit  in  this  case,  is  a  valid  instrument, 
and,  if  so,  the  operation  and  the  legal  effect  of  that  instrument;  and 

Second.  The  question  as  to  the  nature  and  extent  of  claimant's 
water  rights  and  privileges  at  this  time. 

The  court  thereupon  acceded  to  the  said  joint  request  of  counsel, 
and  requested  them  to  file  briefs  covering  the  law  and  facts  neces- 
sary to  be  considered  by  the  court  in  passing  upon  the  two  questions 
so  submitted  for  decision.  The  respective  cotmsd  complied  with  the 
court's  request  in  this  regard,  and  such  briefs  were  all  filed  with  the 
court  in  February,  1919. 

We  consider  it  proper,  for  a  thorough  understanding  of  the  ques- 
tions before  us,  to  briefly  review  the  history  of  this  claim  and  of  the 
state's  operations  at  Minetto;  also  to  consider  the  rights  of  the 
claimant  and  its  predecessors  in  and  to  the  bed  and  water  of  the  Os- 
wego river  at  Minetto,  before  and  since  the  building  of  the  Oswego 
Canal  and  down  to  the  time  immediately  prior  to  the  commencement 
of  Barge  Canal  construction  at  Minetto  in  about  1910;  also  to  con- 
sider what  effect  the  state  appropriations  and  Barge  Canal  construc- 
tion in  the  Oswego  river  at  Minetto  since  1910  had  upon  the  rights 
of  this  claimant  and  its  predecessors  as  they  existed  immediately  prior 
thereto,  wholly  independent  of  and  without  reference  to  the  so-called 
release  and  waiver  of  April  14,  1910.  Then  we  will  answer  directly 
the  two  questions  submitted  to  us  by  the  counsel  for  the  respective 
parties  hereto  in  accordance  with  the  law  applicable  to  the  facts  and 
circumstances  of  this  case  as  we  understand  the  same  to  be. 

The  counsel  for  the  state  at  the  commencement  of  his  brief  makes 
an  excellent  statement  concerning  the  nature  and  extent  of  the  claim 
herein,  from  which  we  quote  as  follows: 

*'Tfais  Is  a  claim  originaUy  med  December  24,  1912,  by  the  Minetto-Merlden 
Company,  in  its  own  right  and  in  the  name  of  the  Minetto  Shade  Cloth  Ck>m* 
pany,  for  the  use  of  the  Minetto  Meriden  Ck)mpai]iy.    August  5,  1916,  pursu- 
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ant  to  an  order  of  this  court,  dated  August  6,  1916,  the  daim  was  amended 
by  substituting  the  Minetto-Meriden  Company,  the  Columbia  Mills,  Inoorporat- 
ed,  and  the  Northern  New  York  Power  Corporation  as  claimants  in  place  of 
the  Minetto-Meriden  Company.  April  23,  1917,  this  court  granted  an  order 
permitting  the  Northern  New  Tork  Power  Corporation  to  file  an  amended 
and  supplemental  claim,  and  on  the  30th  day.of  April,  in  alleged  conformity 
with  said  order,  an  amended  and  supplemental  claim  was  filed  by  it  in  place 
of  the  original  claim  No.  726-A,  and  this  amended  and  supplemental  claim 
is  the  claim  now  on  trial. 

''While  the  claim  now  before  the. court  is  based  upon  appropriations  made 
pursuant  to  the  provisions,  of  the  Barge  Canal  I^aw  by  maps  Nos.  2878  and 
2910-A,  the  claim,  broadly  speaking,  grows  out  of  (a)  the  appropriation  by  the 
state,  pursuant  to  the  provisions  of  chapter  147  of  the  Laws  of  1903,  of  par- 
cels of  land  delineated  and  described  on  appr(H)riation  maps  Nos.  2877,  2877-A, 
2878,  2910,  29ia-A,  and  3993  (all  of  which  parcels  and  property,  appropriated 
by  which  maps,  the  claimant  and  its  predecessors  in  interest  claim  to  have 
been  the  owners),  and  (b)  the  construction  by  the  state  of  canal  dams  known 
as  Nos.  5  and  6.  As  hereinafter  pointed  out»  the  claims  growing  out  of  all 
of  the  said  appropriations,  except  the  approprlatloDS  effected  by  maps  Nos. 
2878^  2910  and  2910~A,  have  been  adjusted  (assuming  the  de^  of  December 
17,  1914,  is  not  avoided),  and  therefore  do  not  figure  directly  in  the  disposi- 
tion of  this  claim: 

'*Brlefiy  stated,  the  amended  claim  alleges  (so  far  as  we  consider  it  material), 
in  substance,  that  at  the  time  of  the  making  of  the  appropriations  effected 
by  maps  Nos.  2878,  2910,  and  2910-A  claimant's  predecessor  in  title  and 
assignor,  the  Mlnetto  Shade  Cloth  Company,  was  the  owner  in  fee  simple  of 
a  certain  tract  of  land  (described  In  Exhibit  A,  page  25  of  the  claim,  and 
graphically  shown  on  Exhibit  B,  page  37  of  the  claim)  in  the  village  of 
Mlnetto,  Oswego  county,  N.  Y.,  on  the  west  bank  and  in  the  bed  of  the  Oswego 
river;  that  within  the  limits  of  said  property  there  were  rifts  and  a  natural 
fall  in  the  river;  that  for  many  years  the  state  had  maintained  in  the 
river  opposite  the  said  uplands  a  canal  dam,  known  as  the  Mlnetto  state 
dam,  with  fixed  crest  at  297.3  Barge  Canal  datum ;  that  claimant's  predeces- 
sors in  title  had  for  many  years  owned,  maintained,  and  operated  a  hydraulic 
or  hydroelectric  plant  on  their  said  premises  in  the  bed  of  the  river,  imme- 
diately north  of  and  adjacent  to  the  bulkhead  at  the  west  end  of  the  afore- 
saiu  state  dam,  and  thereby  obtained  from  the  use  of  the  surplus  waters  of 
the  river  power  for  the  operation  of  their  mills  and  factories  located  upon  the 
bank,  the  water  being  drawn  through  bulkhead  openings  in  the  west  end  of 
the  state  dam ;  that  at  the  time  of  the  appropriations  herein  referred  to 
the  Mlnetto  Shade  CJloth  Company  was  operating,  upon  the  west  uplands  at 
the  end  of  the  said  state  dam,  a  shade  cloth  factory,  deriving  its  motive  power 
from  said  hydroelectric  plant. 

'It  allures  that  at  the  time  of  the  appropriations  herein  referred  to  it  was 
practical  and  feasible,  by  means  of  a  private  dam  and  works  located  on  its 
property  in  the  river  bed  to  the  north  of  the  state  dam,  without  interfering 
with  the  state's  canal  works  or  with  navigation,  to  develop  the  hydraulic 
power  of  the  said  river,  within  the  bounds  ot  its  property,  and  to  use  for 
that  purpose  the  entire  surplus  flow  of  the  river,  and  that  the  property  owned 
by  the  Mlnetto  Shade  Cloth  Company  at  the  time  of  the  said  appropriations 
included  as  an  appurtenance  the  exclusive  right  to  the  entire  suri)lus  flow 
of  the  Oswego  river,  either  at  the  then  existing  Mlnetto  state  dam  or  elsewhere 
within  the  boundaries  of  its  property,  for  the  development  of  hydraulic  power 
and  for  other  purposes,  subject  only  to  such  limited  rights  as  the  state  of 
New  York  then  had  to  use  a  portion  of  said  waters  for  the  purpose  of  the 
Oswego  Canal,  as  enlarged  in  1854. 

"It  further  alleges  that  about  the  year  1910  the  state,  proceeding  pursuant 
to  the  provisions  of  d:Lapter  147,  Laws  of  1903,  adopted  a  comprehensive 
scheme  or  plan,  which  has  since  been  carried  into  effect,  for  the  improvement 
of  the  navigation  of  the  Oswego  river  between  the  cities  of  Fulton  and  Oswogo, 
•  which  scheme  or  plan  involved  the  destruction  of  the  then  existing  Mlnetto 
state  dam  and  the  construction  in  lieu  thereof,  at  a  point  about  100  feet  to 
the  south  thereof,  but  opposite  the  uplands  of  the  Mlnetto  Shade  Cloth 
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Company,  of  a  new  dam  witb  a  fixed  crest  at  308.0,  known,  as  state  dam 
Na  5,  the  elimination  of  the  so-called  high  dam  (with  fixed  crest  at  282.0) 
located  about  12,070  feet  to  the  north  of  the  Minetto  dam,  and  the  construc- 
tion in  place  thereof,  at  a  point  about  4,700  feet  to  the  north  thereof,  of  a 
new  dam,  known  as  state  dam  No.  6,  with  fixed  crest  at  290.0,  and  that  pro- 
vision was  made  in  the  plans  for  the  said  work  (embraced  In  the  pdans  for 
Barge  Canal  contract  37)  for  a  bulkhead  on  the  west  end  of  dams  Nos.  6  and 
6^  equipped  with  bulkhead  gates,  through  which  the  surplus  water  of  the 
river  might  be  drawn  and  utilized  fo^  the  development  of  hydraulic  power ; 
that  thereafter  the  state  appropriated  certain  of  the  lands  and  property  of 
the  Minetto  Shade  Cloth  Company,  considered  necessary  to  effect  this  Im- 
provement, including  the  appropriations  effected  by  maps  Nos.  2878,  2010,  and 
2910~A ;  that  claimant  has  succeeded  to  the  tlUe  of  the  Minetto  Shade  Cloth 
Company  to  the  lands  and  Interests  in  lands  aforesaid  and  to  its  claim  for 
damages  growing  out  of  the  aforesaid  state  of  facts,  and  that  claimant  has 
been  put  to  large  expense  and  suffered  great  damage  by  reason  of  the  prose- 
cution of  the  aforesaid  Improvement,  which  damages  result  particularly  from 
the  change  in  the  location  of  the  state  dam,  and  the  manner  of  progressing  the 
Barge  Canal  work,  resulting  In  the  Interruption  of  the  operation  of  its  power 
plant,  and  from  changes  in  Its  plant  necessitated  by  the  change  in  the  eleva- 
tion of  the  waters  of  the  river  above  and  below  said  dam,  which  has  neces- 
sitated extensive  changes  and  alterations  in  its  manufacturing  plant. 

"It  alleges  that  the  small  upland  paroft  of  land  appropriated  by  map  No. 
2878  was  worth  the  sum  of  $4,300,  and  that  the  land  appropriated  by  map  No. 
2910-A  was  worth  the  sum  of  $1,225,000,  and  that  the  right  acquired  by  the 
state  to  draw  from  dam  No.  5  the  water  required  for  Barge  Canal  purposes, 
over  and  above >the  water  required  for  the  Cswego  Canal  as  enlarged  in  1854, 
was  worth  the  sum  of  $60,000.  It  alleges  consequential  damages  in  tlie  sum 
of  about  $246,400. 

''It  then  sets  forth  the  so-called  waiver  and  release  of  April  14, 1010,  alleging 
that  'the  claim  is  filed  for  the  purpose  of  securing  an  adjudication  as  to  the 
validity  and  effect  of  said  release  of  damages,  and  for  the  purpose  of  se- 
curing and  preserving  to  this  claimant  its  right  to  prosecute  and  maintain  its 
said  claim  against  the  state  of  New  York,  in  case  the  state  of  New  York  shall 
hereafter  be  determined  to  be  the  owner  of  any  part  of  the  water  Impounded 
at  the  new  Minetto  dam  No.  5,  not  required  for  the  operation  of  the  Barge 
Canal  or  for  purposes  of  navigation,  and  also  in  case  and  to  the  extent  that 
said  Instrument  shall,  at  the  instance  of  the  state's  representatives  or  upon  the 
courts  own  motion,  for  any  reason  whatever  be  adjudged  to  be  invalid  or  in 
operative.'  The  claim  'demands  Judgment  of  this  court,  determining  and  ad- 
judging: (1)  That  the  aforesaid  appropriations  2910  and  2910-A,  in  so  far  as 
they  include  land  beyond  the  boundaries  of  the  state  dam,  bulkhead,  lock, 
guide  walls,  and  guide  piers,  are  null  and  void.  (2)  That  the  claimant  is  the 
owner  of  all  of  the  bed  of  the  Oswego  river  at  the  location  hereinbefore  and 
at  paragraph  8  set  forth,  not  included  within  the  boundaries  of  the  above- 
named  state  structures,  and  is  entitled  to  use  all  the  water  of  the  Oswego 
river  impounded  at  said  new  dam  No.  6  not  required  for  the  Barge  Canal  or 
purposes  of  navigation.  (3)  That  the  agreement  of  waiver  and  release  exe- 
cuted by  the  Minetto-Merideu  Company  and  dated  April  14,  1910,  herein 
marked  Exhibit  G,  is  a  valid  instrument,  binding  upon  the  state  of  New 
York  and  the  other  parties  thereto,  and  upon  this  claimant.  (4)  That,  in 
case  this  court  should  adjudge  said  agreement  of  waiver  and  release  for  any 
reason  invalid,  then  claimant  demands  the  determination  and  Judgment  of 
the  court  upon  the  several  items  of  its  above  set  forth  claim,  including  compen- 
sation and  damages  In  full  for  the  aforesaid  appropriations  2910  and  2910-A, 
if  the  court  should  adjudge  such  appropriations  valid  in  their  entirety,  and, 
in  the  event  the  court  should  adjudge  such  appropriations  not  valid  in  their 
entirety,  then  including  compensation  and  damages  for  such  portion  of  said 
appropriations  2910  and  29ia-A  as  the  court  shall  adjudge  to  be  valid.  (5) 
The  claimant  demands  interest  upon  the  several  Items  of  Its  claim.* 

"In  other  words,  claimant  seeks  herein  either  to  obtain  compensation 
measured  by  the  value  of  the  property  appropriated  by  maps  Nos.  2878,  2910, 
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and  2910-A,  together  with  the  consequential  damages  to  Its  unapproprlkted 
property  resulting  (a)  from  the  aforesaid  appropriations,  and  (b>  from 
the  construction  and  maintenance  of  state  dams  Nos.  5  and  6  and  the  opera- 
tion of  loctL  No.  o,  or  an  adjudication,  In  substance,  that  It  has  a  vested  and 
permanent  right  to  the  use  of  the  surplus  waters  of  the  Oswego  river  avail- 
able for  use  at  dam  No.  5,  at  the  head  created  or  rendered  available  by  said 
dam,  with  fixed  crest  at  308.0  and  under  the  physical  conditions  there  exist- 
ing, in  which  latter  event  all  its  claims  for  compensation  and  damages,  em- 
bodied In  this  claim,  shall  be  adjudged  to  have  been  released  under  the  terms 
of  the  aforesaid  waiver  and  release,  which  was  received  as  Exhibit  126. 

"In  effect  it  seeks  a  Judgment  that  It  Is  the  owner  of  and  entitled  to  the 
use  of  all  of  the  surplus  waters  of  the  Oswego  river  available  at  the  new 
state  dam  No.  5  at  the  head  created  or  rendered  available  by  said  dam  with 
fixed  crest  at  308.0  (abandoning  any  claim  of  right  to  the  maintenance  of 
flashboards)  and  under  the  physical  conditions  there  existing,  and,  in  the 
event  that  the  court  so  adjudges,  it  waives  all  claims  to  recover  damages 
resulting  from  the  aforesaid  appropriations  and  from  the  construction,  main- 
tenance, and  operation  of  state  dams  Nos.  5  and  6;  but  In  the  event  that  it 
Is  adjudicated  that  it  Is  not  the  owner  of  such  water  rights,  then  it  demands 
Judgment  for  the  value  of  said  appropriated  parcels  and  the  consequential 
damages  resulting  therefrom  and  from  the  construction,  maintenance,  and 
operation  of  the  said  dams,  aggregating,  as  alleged  in  the  amended  claim, 
about  $1,537,014."  ^ 

With  this  statement  concerning  the  claim  and  the  questions  before 
the  court,  we  now  proceed  to  examine  the  history  of  the  premises  in 
question.  Prior  to  the  commencement  of  the  building  of  the  Oswego 
Canal  in  1826  claimant's  predecessors  in  title  owned  the  land  on 
either  side  of  the  Oswego  river  at  the  premises  in  question.  It  is  the 
claimant's  contention  that  at  this  time,  on  the  west  side  of  the  river 
at  this  point  and  at  or  near  the  present  site  of  claimant's  structure 
was  a  mill  operated  by  water  power  derived  from  what  is  known  as 
a  wing  dam  extending  from  the  westerly  bank  of  the  river  into  and 
upstream  toward  the  center  of  the  river.  For  the  purpose  of  deciding 
the  questions  now  submitted  to  the  court  we  will  assume  this  to  be 
the  fact. 

During  the  construction  of  the  Oswego  Canal,  which  was  begun  in 
1826  and  completed  in  December,  1828,  the  state  destroyed  the  wing 
dam  aforesaid  and  built  a  dam  directly  across  the  river  at  that  point. 
This  dam  was  constructed  to  create  a  pool  above  it  for  slackwater 
navigation  and  to  so  raise  the  elevation  of  the  water  at  that  point  as 
would  enable  the  state  to  have  water  at  a  sufficient  elevation  to  supply 
the  canal  and  locks  in  a  land  cut  around  the  easterly  end  of  the  dam. 
This  first  dam  so  constructed  by  the  state  on  these  premises  had  open- 
ings at  the  westerly  end  thereof  to  enable  claimant's  predecessors 
in  title  to  use  the  water  which  could  pass  through  such  openings 
for  power  at  the  head  made  available  by  that  dam.  There  were  no 
openings  through  this  original  state  dam  as  first  constructed,  except 
those  at  the  westerly  end  thereof.  The  exact  size  of  those  openings 
and  the  head  available  at  that  dam  are  not  fully  revealed  by  the 
evidence  in  the  case. 

In  1847  one  Merrick  and  others,  owners  of  the  land  on  the  easter- 
ly side  of  the  Oswego  river  and  adjoining  the  Oswego  Canal  at  the 
easterly  end  of  the  aforesaid  dam,  made  application  to  the  canal 
commissioners  for  permission  to  use  the  surplus  water  at  the  easterly 
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end  of  said  dam  and  to  construct  such  works  as  might  be  necessary 
to  enable  them  to  use  such  surplus  water  for  hydraulic  purposes  on 
such  plan  and  with  such  restrictions  as  said  commissioners  might 
deem  necessary  and  proper.  Thereupon  the  said  board  of  canal  com- 
missioners passed  a  resolution  as  follows : 

"Resolved,  that  permission  be  granted,  respectively,  to  the  above-named 
applicants,  pursuant  to  chapter  816 -of  the  Laws  of  1839,  to  use  surplus  water 
flowing  over  said  dam,  at  the  places  above  mentioned,  on  condition  that 
said  surplus  water  shall  be  drawn  in  the  manner  and  on  the  plan  represented 
in  a  diagram  and  specifications,  which  diagram  and  spedflcations  and 
also  the  obligations,  restrictions,  and  conditions  with  which  such  permission 
Is  granted,  shall  be  fully  set  forth  and  signed  by  the  above-named  applicants, 
respectively,  and  be  severally  accompanied  with  good  and.  sufficient  sureties 
for  the  faithful  performance  of  said  conditions  and  the  observance  of  said 
restrictions. 

"Resolved,  that  before  any  surplus  waters  shall  be  permitted  to  be  used  at 
said  dam  al>ove  mentioned  in  pursuance  of  the  foregoing  resolution,  the  ap- 
plicants therefore  shaU  sign  the  diagram,  specifications,  obligations,  restric- 
tions, and  conditions,  and  shall  severally  furnish  the  sureties  mentioned  ia 
the  preceding  resolution,  which  diagram,  specifications,  etc«,  shall  be  placed 
on  file  in  the  office  of  the  canal  conunlssioners  in  the  new  state  hall  in  the  City^ 
of  Albany." 

*  Chapter  316  of  the  Laws  of  1839  reads  as  follows: 

"Section  1.  The  canal  commissioners  are  hereby  authorized  to  permit  the 
surplus  water  flowing  over  any  of  the  dams  on  the  Oswego  river  to  be  used 
for  hydraulic  purposes,  by  the  owners  of  the  lands,  over  or  upon  which  such 
waters  may  flow,  under  such  regulations  and  restrictions  as  they  may  im- 
pose, and  subject  to  be  resumed,  in  whole  or  in  part,  whenever  they  shall 
think  proper,  without  any  right  of  the  perscms  receiving  such  permission  to 
claim  any  damages  or  compensation  for  such  resumption;  but  such  permis- 
sion shall  not  be  given  to  use  any  water  on  the  levels  of  the  said  canal,  nor 
the  water  at  the  dam  nearest  the  vUlage  of  Oswego." 

^hat  act  was  later  on  incorporated  in  the  Canal  Law  (Consol.  Laws, 
c.  5),  and  exists  there  to  this  day  as  the  law  of  this  state  (section  110). 

What  is  known  as  the  Merrick  mill  at  the  easterly  end  of  this  dam 
was  built  in  1847,  and  continued  to  draw  water  from  the  dam  for 
power  under  the  permit  as  granted  above  by  the  canal  commissioners 
down  to  1864  when  the  mill  burned.  Since  that  time  no  water  has 
been  utilized  at  the  easterly  end  of  this  dam  for  power.  Between  1866 
and  1871  the  original  state  dam  at  Minetto  was  replaced  by  the 
state  with  a  new  stone  dam  about  10  or  15  feet  north  of  the  original 
dam.  This  is  known  and  referred  to  in  this  case  as  the  1870  Minetto 
dam.  This  1870  dam  was  from  8  to  12  ipches  higher  than  the  original 
dam  which  preceded  it.  It  had  three  20-foot  openings  in  its  west  bulk- 
head in  1910,  through  which  claimant's  predecessors  had  drawn  wa- 
ter for  power  presumably  since  the  construction  of  that  dam.  These 
three  openings  contained  540.5  square  feet  of  space.  This  dam  had  in 
the  wall  which  the  state  built  between  the  earthen  portion  of  the 
berm  bank  of  the  canal  and  the  river  at  the  easterly  end  of  the  dam, 
four  openings  about  8  feet  high  and  3  feet  wide.  The  cost  of  con- 
structing these  openings  was  paid  for  by  Moses  Merrick,  apparently 
for  the  purpose  of  using  the  water  allowed  to  him  under  the  permit 
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of  1847.    Such  openings,  however,  were  never  used  by  him  nor  by  any- 
body else. 

In  1903  Alanson  S.  Page  and  Cadwell  B.  Benson,  predecessors  in 
title  to  this  claimant,  claiming  to  be  the  owners  of  the  upland  at  the 
easterly  end  of  the  1870  dam,  applied  to  the  canal  board  for  permission 
to  develop  water  power  at  the  easterly  end  of  said  dam,  as  Merrick 
had  done  in  1847.  The  application  was  granted,  and  the  superintend- 
ent of  public  works  was  authorized  by  the  canal  board  to  issue  a 
formal  permit  for  such  development,  the  permit  to  include  such  re- 
strictions as  to  the  mind  of  the  superintendent  of  public  works  shall 
be  necessary  for  the  proper  protection  of  the  state's  interests.  The 
permit  was  issued  to  said  Page  and  Benson  by  the  superintendent  of 
public  works  on  the  26th  day  of  August,  1903.  Among  other  provi- 
sions it  contained  this  language : 

"The  superintendent  of  pubUc  works  reserves  the  right  at  any  time  to  re- 
voke and  annul  this  permit,  and  cause  said  Page  and  Benson,  at  their  own 
cost  and  expense,  to  remove  the  additional  structures  herein  authorized  from 
off  state  land ;  also  the  right  on  the  part  of  the  state  of  re-entry  and  reoccu- 
pation  of  such  lands  covered  by  this  permit  as  the  firee  and  perfect  use  of 
said  Oswego  river  at  any  future  time  may  require,  or  as  may  be  necessary 
for  making  any  repairs,  improvements,  or  alterations  in  the  same." 

Said  Page  and  Benson  never  availed  themselves  of  this  permit.  In 
about  1900  the  crest  of  the  1870  dam  was  raised  about  1.25  feet, 
which  gave  it  an  elevation  of  297.3  feet  Barge  Canal  datum.  The 
square  feet  of  openings  in  this  dam  below  this  elevation  through  which 
water  could  be  drawn  was  as  follows:  West  end  540.5  square  feet 
East  end  120  square  feet. 

Prior  to  1908  the  Minetto  Shade  Cloth  Company  had  a  plant  at 
the  west  end  of  the  1870  dam,  operated  by  water  power  by  means 
of  a  hydroelectric  plant  in  the  bed  of  the  river  below  the  dam  draw- 
ing water  through  the  540.5  square  feet  of  opening  above  mention- 
ed. They  were  then  and  there  developing  by  means  of  this  water 
at  the  head  available  at  that  dam,  being  about  8^^  feet  without  flash- 
boards  and  10^  feet  with  flashboards,  about  400  horse  power.  In 
1908  the  Minetto-Meriden  Company  purchased  the  plant  of  the 
Minetto  Shade  Cloth  Company.  The  Minetto-Meriden  Company 
spent  about  $100,000  in  improving  the  hydroelectric  plant,  material- 
ly improving  its  efficiency  and  capacity.  This  was  the  situation  which 
the  state  found  at  this  point  when  it  began  preparations  to  construct 
the  Barge  Canal,  as  the  Legislature  had  provided  in  chapter  147  of 
the  Laws  of  1903. 

Negotiations  commenced  in  January,  1910,  between  the  representa- 
tives of  the  Minetto-Meriden  Company  and  different  state  officials 
including  the  superintendent  of  public  works,  the  state  engineer, 
and  members  of  the  canal  advisory  board  concerning  the  plans  for 
Barge  Canal  construction  at  and  near  Minetto.  The  Minetto-Meriden 
Company  told  the  state  officers  that,  if  the  state  plans  benefited  them 
and  gave  them  ample  opportunity  to  develop  their  water  power,  they 
would  waive  any  damages,  and  in  addition  would  give  the  state  the 
use  of  their  side  track  and  a  piling  space.     These  negotiations  con- 
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tinued  until  April,  1910,  when,  at  the  request  of  the  superintendent 
of  public  works,  the  representatives  of  the  Minetto-Meriden  Com- 
pany went  to  the  office  of  the  Attorney  General,  where  the  docu- 
ment known  in  this  case  as  the  waiver  and  release  of  April  14,  1910, 
was  drawn  up  in  the  form  agreed  upon  by  the  Attorney  General  and 
the  representatives  of  the  Minetto-Meriden  Company.  This  docu- 
ment was  "approved  as  to  form"  by  the  Attorney  General,  executed 
by  the  Minetto-Meriden  Company,  and  delivered  to  the  canal  board 
on  April  14,  1910.  On  April  24,  1910,  the  canal  board  adopted  a  reso- 
lution in  reference  to  this  waiver  and  release  in  the  following  form: 

"The  secretary  presented  the  agreement  of  the  Minetto-Meriden  Company 
with  the  state  in  connection  with  the  improvement  of  the  Oswego  Canal 
within  the  boundaries  of  proposed  Barge  Canal  contract  No.  87.  Upon  motion, 
the  above  agreement  was  ordered  received  and  placed  on  file." 

Said  waiver  and  release  was  never  executed  by  any  person  on  behalf 
of  the  state  of  New  York.  It  is  known  as  Exhibit  No.  126  in  this 
case,  and  is  in  the  following  form: 

'This  agreement,  made  and  entered  into  this  14tb  day  of  April,  1910,  by  and 
between  the  Minetto-Meriden  Company,  a  corporation  organized  under  the 
laws  of  West  Virginia  and  licensed  to  do  business  in  the  state  of  New  York, 
party  of  the  first  part,  and  the  state  of  New  York,  party  of  the  second  part, 
witnesseth  as  foUows:  , 

**Whereas,  the  Minetto-Meriden  Company  is  interested  as  lessee  and  con- 
tract purchaser  in  a  certain  manufacturing  plant  and  certain  real  estate 
located  at  Minetto,  Oswego  county,  New  York,  the  character  and  extent  of 
said  interest  and  the  legal  description  of  said  pr<^perty  being  as  set  forth  in 
a  certain  indenture  of  lease  dated  May  20,  1906,  a  copy  of  which,  marked 
•Exhibit  A,*  is  hereto  attached ; 

"And  whereas,  the  state  of  New  York  proposes  to  construct  the  new  Barge 
Canal  Improvement  in  the  Oswego  river  between  Fulton  and  Oswego  in  ac- 
cordance with  the  general  plan,  prepared  by  the  state  engineer,  and  described 
and  set  forth  in  the  residutions  approving  same,  adopted  by  the  advisory  board 
of  consulting  engineers  on  the  22d  day  of  March,  1910,  of  which  said  resolu* 
tions  a  copy  marked  ^Exhibit  B'  is  hereto  attached ; 

'*And  whereas,  the  state  of  New  York  proposes  to  construct  said  Barge 
Canal  improvement  at  Minetto  in  such  manner  as  not  to  unnecessarily  inter- 
fere with  the  Minetto-Meriden  Company's  operation  of  its  said  manufactur- 
ing plant ; 

"And  whereas,  the  state  proposes  to  appropriate  so  much  of  the  real  estate 
described  in  said  lease  as  may  be  required  for  the  dam,  lock,  bulkhead,  dike, 
and  other  necessary  canal  works  at  Minetto,  also  an  easement  in  the  nature 
of  a  right  of  way,  not  exceeding  20  feet  wide,  extending  from  said  new  lock  to 
the  public  highway  on  tlie  west  side  of  the  Oswego  river,  known  as  the  west 
river  road; 

"And  whereas,  the  construction  of  said  Barge  Canal  Improvement  in  the 
manner  hereinbefore  provided  will  destroy  or  damage  certain  other  property 
included  in  said  lease,  including  the  hydraulic  power  plant  at  the  existing 
Minetto  dam,  and  the  buUdings  kjxown  as  the  slzer  buUding  and  warehouse 
No.  1; 

''And  whereas,  the  Minetto-Meriden  Company  claims  an  interest  or  own- 
ership in  the  waters  impounded  or  .to  be  impounded  and  to  the  bed  of  the 
Oswego  river  in  front  of  its  uplands  at  Minetto,  which  the  state  does  not 
recognize,  claiming  to  he  itself  the  owner  of  the  bed  of  the  Oswego  river  at. 
this  point  and  elsewhere,  and  of  aU  waters,  surplus  and  othertoise,  existing 
and  to  be  created  at  aU  state  dams  thereon; 

"And  whereas,  the  location  of  the  dam  and  other  works  at  Minetto  pur- 
suant to  the  plan  of  said  improvements  as  adopted  by  the  said  advisory  board 
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of  consulting  engineers  is,  in  c<ue  the  Minetto-Meriden  Company  should  l^ 
adjudged  the  owner  of  the  surpUia  icatera  of  the  Oswego  river  at  this  pointy 
of  itself  alone  a  benefit  fully  equal  to  the  compensation  to  which  the  Minetto- 
Meriden  Company  would  be  entitled  by  reason  of  the  appropriation  of  and 
damage  to  this  proper^  as  aforesaid  in  connection  with  said  Barge  Canal; 

*'And  whereas,  the  parties  hereto  are  mutually  desirous  that  said  benefit 
of  location  accruing  to  the  Minetto-Meriden  Company  as  above  mentioned 
shall  be  offset  against  and  accepted  in  full  payment  and  satisfaction  of  said 
Minetto-Meriden  Company's  claim  against  the  State  toj  compensation  or 
damages  as  aforesaid,  in  case  the  Minetto-Meriden  Company  and  not  the 
state  of  Ifew  York  shcUl  hereafter  he  determined  to  he  entitled  to  use  that 
portion  of  the  water  impounded  at  said  new  Minetto  dam  not  required  for 
the  Barge  Canal  or  purposes  of  navigation: 

''Now,  therefore,  in  consideration  that  the  state  of  New  Tork  will  hereafter 
construct,  complSle,  and  maintain  said  Barge  Canal  improTement  in  the 
Oswego  river  between  Fulton  and  Oswego  in  accordance  with  the  aforesaid 
general  plan  and  in  the  manner  herein  specified,  so  long  as  a  canal  shall  be 
maintained  an,d  operated  by  the  state  in  said  river,  and  in  further  considera- 
tion of  the  sum  of  $1.00  by  the  state  of  New  York  to  the  Minetto-Meriden 
Company  paid,  receipt  whereof  !s  hereby  acknowledged,  it  is  hereby  agreed 
by  and  between  the  parties  as  follows: 

"(1)  The  Minetto-Meriden  Company  hereby  agrees  to  release  the  state  of 
New  York  from  any  and  all  claims  whatsoever  which  may  hereafter  accrue 
to  the  Minetto-Meriden  Company  against  the  state  of  New  York  growing 
out  of  the  taKlng  or  damaging  of  any  of  the  property  described  In  said  lease 
for  the  purposes  hereinbefore  specified,  it  not  being  contemplated  by  the  par- 
ties that  any  right,  title,  or  interest  which  the  Minetto-Meriden  Company  may 
be  adjudged  to  have  in  the  surplus  waters  of  the  Oswego  river  shall  be  ap- 
propriated by  the  state. 

"(2)  The  Minetto-Meriden  C(»npany  further  agrees  to  protect.  Indemnify, 
and  save  harmless  the  state  of  New  York  against  any  and  all  daims  of  parties, 
other  than  the  Minetto-Meriden  Company,  growing  out  of  the  taking  or  dam- 
aging of  any  of  the  property  described  in  said  lease  for  the  .purposes  herein- 
before specified. 

*'(3)  ThQ  Minetto-Meriden  Company  further  agrees  to  furnish  to  the  state 
of  New  YorK  upon  request  a  good  and  sufficient  indemnifying  bond  executed 
by  said  Minetto-Meriden  Company  as  principal  and  by  the  Columbia  Shade 
Cloth  Company  and  some  good  and .  responsible  surety  comiMiny  as  sureties, 
in  form  satisfactory  to  the  state,  and  in  such  penal  sum,  not  exceeding  $50,000 
as  the  state  of  New  York  may  require,  for  the  indemnity  and  protection  of 
the  state  of  New  York  against  said  above-mentioned  claims  and  each  of  them. 

"(4)  The  Minetto-Meriden  Company  further  agrees  to  permit  the  state  of 
New  York  and  its  contractor  or  contractors  to  use  free  of  charge  the  switch 
track  connecting  its  plant  with  the  D.,  L.  &  W.  R.  R.  Co.,  said  switch  tracks 
to  be  used  in  common  with  the  Minetto-Meriden  Company  and  their  con- 
tractors, and  subject  to  such  reasonable  restrictions  as  the  Minetto-Meriden 
Company  may  from  time  to  time  im];>oee  for  the  common  benefit  of  all. 

"(5)  The  Minetto-Meriden  Company  further  agrees  to  permit  the  state  of 
New  York  and  its  contractor  or  contractors  to  use  free  of  charge,  in  con- 
nection with  said  construction  work  at  Minetto,  a  piling  space  for  materials 
of  two  acres,  or  such  additional  space  as  the  state  engineer  may  consider 
necessary,  adjacent  to  said  switch  tracks  and  conveniently  located  for  said 
<ronstruction  work,  tlie  specifications  for  said  construction  work  to  provide 
that  all  rubbish  should  be  removed  by  the  contractor  from  said  piling  space 
and  the  same  restored  to  the  Minetto-Meriden  Company  in  a  clean  condition 
upon  the  completion  of  said  work. 

"(6)  It  is  mutually  understood  and  agreed  that  neither  the  acceptance  of 
this  agreement  by  the  state  of  New  York  nor  anything  herein  contained 
shall  be  construed  or  considered  as  a  waiver  by  the  state  of  its  right,  herehy 
expressly  reserved  and  retained,  to  assert  at  any  time  hereafter  and  in  any  ' 
lancful  manner  its  claim  to  the  ewclusive  ownership  and  control  of  all  the 
water,  surplus  or  otheruoise,  which  has  heen  or  may  he  impounded  at  Minetto, 
or  as  giving  to  the  said  Minetto-Meriden  Company  any  interest  in  or  control 
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ot?0r  awit  of  the  structures  or  pubUo  icorki  of  the  state  huUt  or  to  he  luiU 
hp  the  state  in  pursuance  of  said  plan  of  canal  improvement, 

**(7)  It  is  further  mutually  understood  and  agreed  that,  in  case  the  state  of 
New  York  shall  be  hereafter  determined  to  be  the  owner  of  that  part  of  the 
water  impounded  at  said  new  Minetto  dam  not  required  for  the  operation 
of  said  Barge  Oanal  or  for  purposes  of  navigation,  then  and  in  such  case  the 
Minetto-Meriden  Company's  right  to  compensation,  hereby  released  as  afore- 
said, shall  be  treated  as  revived  and  enforceable  against  the  state. 

"(8)  It  is  further  mutually  understood  and  agreed  that,  In  case  the  Minetto- 
Meriden  Oompany  shall  be  hereafter  determined  to  be  the  owner  or  entitled  to 
the  use  of  that  part  of  the  water  impounded  at  said  new  Minetto  dam  not  re- 
quired for  said  Barge  Canal  or  for  purposes  of  navigation,  and  in  case,  also, 
the  state  of  New  York  shall  hereafter  make  any  change  in  the  crest  eleva- 
tion of  any  of  the  dams  at  or  below  Minetto,  and  shall  thereby  reduce  the 
head  of  water  created  at  said  new  Minetto  dam  in  accordance  with  said 
above-mentioned  genei*al  plan  of  the  state  engineer,  then  and  in  such  case  the 
Minetto-Meriden  Company  shall  have  the  right  to  consider  said  reduction  of 
head  of  water  as  a  new  and  further  appropriation  of  Its  property  by  the  state, 
for  which  it  shall  be  entitled  to  compensation. 

'*<9)  In  case  the  said  Barge  Canal  improvement  should  not  be  made  and 
completed  in  accordance  with  the  general  plan  set  forth  in  said  'Exhibit  B,'  or 
in  case  the  final  location  of  the  dam,  lock,  bulkhead,  and  dike  at  Minetto, 
the  width  of  space  provided  at  said  point  for  power  development,  and  the 
provisions  of  the  said  spedflcations  designed  to  minimize  the  interrup- 
tion to  the  Minetto-Meriden  Company's  existing  hydraulic  power  plant  shall 
not  be  accepted  as  satisfactory  to  it  by  the  Minetto-Meriden  Company  within 
five  days  after  the  state  engineer's  plans  and  specifications  for  said  work  shall 
be  completed  and  submitted  to  the  Minetto-Meriden  Company,  then  and  in 
either  such  case  this  agreement  shall  be  null  and  void. 

"In  witness  whereof,  the  Minetto-Meriden  Company  has  caused  its  corporate 
name  to  be  hereunto  subscribed  by  its  vice  president  and  its  corporate  seal  to 
be  hereunto  affixed  and  the  same  to  be  attested  by  its  secretary. 

"The  Minetto-Meriden  Company, 

"[Seal.]  "By  W.  H.  Lyon,  Its  Vice  President 

"Attest:   S.  Q.  Wllkins,  Its  Secretary. 

"Approved:  James  B.  Keogh,  T.  D.  McChesney,  S.  G.  Wllkins,  W.  R.  Hees, 
W.  H.  Lyon,  Committee." 

The  state  then  proceeded  to  make  its  appropriations  and  commence 
its  new  construction  at  this  point.  On  January  4,  1911,  the  state  ap- 
propriated from  claimant's  grantors  one-quarter  of  an  acre  of  land 
on  the  westerly  bank  of  the  river,  known  as  parcel  No.  2878.  On  or 
about  July  25,  1912,  the  state  also  appropriated  all  the  right,  title,  and 
interest,  if  any,  of  claimant's  grantors  in  a  portion  of  the  bed  of  the 
Oswego  river  within  the  boundaries  of  claimant's  property  upon 
which  to  build  the  new  dam,  lock,  bulkhead,  etc.  This  appropriation 
is  known  as  No.  2910-A  and  includes  No.  2910  and  covers  about 
11.88  acres  of  the  river  bed  at  that  point.  The  notice  of  appropria- 
tion includes  this  language: 

"The  rights,  if  any,  of  the  Minetto-Meriden  Company  and  the  Minetto 
Shade  Cloth  Company,  and  each  of  them,  to  use  the  surplus  waters  of  the 
Oswego  river  not  required  for  the  Barge  Canal  or  for  purposes  of  navigation, 
are  hereby  expressly  excluded  from  this  appropriation.  Nothing  herein  sfiaTl 
be  construed,  either  as  an  admission  by  the  state  that  any  such  rights  ewist, 
or  as  a  ioa4/ver  by  the  state  of  its  claims  to  the  exclusive  ownersUp  of  the 
entire  bed  of  the  Oswego  river,  and  of  all  the  waters,  surplus  or  otherwise, 
existing  or  to  be  created  at  all  state  dams, thereon** 

After  many  conferences  between  the  state  engineer  in  charge  of 
Barge  Canal  construction  at  Minetto  and  Mr.  McChesney,  as  repre- 
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sentative  of  the  Minetto-Meriden  Company,  the  final  plans  were  adopt- 
ed by  the  state  for  this  improvement  and  were  apparently  made  as 
contemplated  •by  the  provisions  of  the  waiver  and  release  above  set 
forth  and  known  as  Exhibit  No.  126. 

The  state  contractor  then  shut  off  the  water  from  the  old  hydroelec- 
tric plant  of  the  Minetto-Meriden  Company  about  July,  1912,  by  means 
of  a  cofferdam.  The  state  then  proceeded  to  construct  its  new  dam 
at  this  point.  The  new  dam  has  a  crest  elevation  of  308  Barge  Canal 
datum,  instead  of  297.3  Barge  Canal  datum,  which  was  the  crest  ele- 
vation of  the  dam  which  preceded  it.  The  new  dam  is  about  100 
feet  south  of  the  site  of  the  1870  dam.  It  has  a  lock  through  the 
center  for  the  passage  of  boats,  instead  of  at  the  easterly  end-  The 
1870  dam  had  about  540.5  square  feet  of  openings  in  the  bulkhead  at 
the  west  end  of  the  dam,  through  which  the  Minetto-Meriden  Com- 
pany was  drawing  water,  whereby  it  claims  to  have  developed  about 
500  horse  power.  This  claimant  is  drawing  water  now  through 
about  3,000  square  feet  of  openings  in  the  bulkheads  at  the  westerly 
end  of  the  new  dam,  where,  at  about  1714-foot  head,  instead  of  an 
Si/^-foot  head,  it  is  developing  about  12,000  horse  power  by  means 
of  its  new  hydroelectric  plant  built  at  an  expense  of  about  $650,000 
to  take  advantage  of  the  new  head  created  by  the  new  state  dam, 
and  from  which  it  derives  an  annual  income  of  $120,000.  This  con- 
struction of  this  new  power  plant  was  commenced  in  the  fall  of 
1914  and  it  was  opened  for  permanent  operations  about  October  1, 
1915.  From  July,  1912,  until  claimant  could  use  its  new  power  plant 
in  1915,  its  manufacturing  plant  was  operated  by  a  temporary  steam 
plant. 

The  completed  Barge  Canal  structures  at  Minetto  were  constructed 
by  the  state  in  accordance  with  the  plans  above  mentioned.  Soon 
after  the  state  contractor  commenced  work  at  Minetto,  and  on  De- 
cember 24,  1912,  the  Minetto-Meriden  Company  filed  its  claim  here- 
in, demanding  damages  by  reason  of  the  appropriations  made  by 
the  state,  and  consequent  upon  the  state's  operations  at  this  point,  in 
the  sum  of  $1,285,887.  The  said  company  stated  in  such  claim  re- 
garding the  waiver  and  release  of  April  14,  1910,  as  follows: 

"That  the  filing  of  this  claim  is  not  to  be  construed  as  an  attempt  by  claim- 
ant to  disaffirm  or  in  any  way  aifect  said  release  of  damages  and  grant  of 
privileges,  but  that  this  claim  is  filed  for  the  purpose  of  securtng  and  preserv- 
ing to  this  claimant  its  right  to  prosecute  and  maintain  its  said  claim 
against  the  state  of  New  York  in  case  the  state  shall  hereafter  abandon  its 
above-mentioned  plan  for  the  canalization  of  that  portion  of  the  Oswego  river 
covered  by  said  Barge  Canal  contract  No.  37,  or  shall  hereafter  modify  said 
plan  in  such  manner  as  to  effect  an  annullment  of  said  release  pursuant  to 
its  terms.**  , 

Such,  in  brief,  is  the  history  of  the  state's  and  the  claimant's  con- 
nections with  the  Oswego  river  at  Minetto. 

The  legal  rights  of  the  state  and  of  the  claimant  in  the  premises 
can  easily  be  determined,  as  it  seems  to  us,  by  reference  to  three  cases 
decided  in  this  court,  two  of  iVhich  have  been  affirmed  by  the  Q)urt 
of  Appeals.  Those  cases  are :  Bulger  et  al.,  as  Trustees,  etc.,  v.  State, 
18  Court  of  Claims  Reports,  6.    No  appeal  was  ever  taken  from  this 
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decision.  George  L.  Pratt  et  al.  v.  State,  2  State  Dept.  Reports,  356, 
affirmed  172  App.  Div.  914,  160  N.  Y.  Supp.  1143,  and  219  N.  Y.  554, 
114  N.  E.  788,  motion  for  reargument  denied  219  N.  Y.  635,  114  N. 
E.  788.  Fulton  Light,  Heat  &  Power  Co.  v.  State,  13  Court  of 
Claims  Reports,  285,  and  65  Misc.  Rep.  263,  121  N.  Y.  Supp.  536, 
affirmed  138  App.  Div.  931,  123  N.  Y.  Supp.  1117,  and  200  N.  Y. 
400,  94  N.  E,  199,  37  N.  Y.  Supp.  307.  The  principles  laid  down  in 
these  cases,  having  the  sanction  and  approval  of  the  court  of  last 
resort,  are  controlling  upon  us  so  long  as  they  remain  unchanged,  and 
must  of  necessity  be  adopted  and  foUowed  by  us  in  all  similar  cases. 
Those  principles,  it  seems  to  us,  are  strictly  applicable  to  the  case 
at  bar. 

Appl)ring  the  law  as  thus  established  to  the  facts  as  presented  by 
the  evidence  in  the  case  now  before  us,  we  reach  the  following  con- 
clusions: 

[1]  First.  Before  the  building  of  the  original  Oswego  Canal,  which 
was  commenced  in  about  1826,  claimant's  predecessors  in  title  on  ei- 
ther bank  of  the  Oswego  river  at  Minetto  owned  the  upland,  and  in 
connection  therewith  and  as  riparian  owners  also  the  bed  of  the  river 
to  the  center  or  thread  of  the  stream.  They  were  vested  with  the 
ordinary  rights  of  a  riparian  owner,  consisting,  not  only  of  owner- 
ship of  the  bed  of  the  river,  but  also  of  the  right  to  use  the  water 
of  the  stream.  Into  this  situation  came  the  state  in  about  1826.  It 
built  a  dam  directly  across  the  river,  destroyed  the  wing  dam  on 
the  westerly  side  of  the  river,  and  built  a  canal  with  a  lock  in  a  land 
cut  around  the  easterly  end  of  the  dam.    We  are  now  to  determine — 

Second.  What  rights  in  the  river  and  to  the  waters  of  the  river 
at  this  point  did  claimant's  predecessors  in  title  possess  after  the  ap- 
propriation made  by  the  state  for  the  building  of  the  original  Oswego 
Canal?  In  endeavoring  to  answer  this  question  we  are  met  with  the 
same  difficulties  which  Judge  Rodenbeck  encountered  in  the  Fulton 
Light,  Heat  &  Power  Co.  Case,  supra.  His  answer  to  them  there  meets 
the  situation  here.    He  says: 

"In  determining  what  these  rights  are,  this  court  must  follow  the  adjudica- 
tions heretofore  made  by  the  courts  as  it  finds  them,  and  not  formulate  any 
nefw  doctrine.  The  rights  of  the  parties  must  he  determined  by  reference  to 
the  facts  and  the  established  decisions  of  the  courts.  The  difficulty  of  de- 
termining the  rights  of  the  parties  since  the  appropriations  by  the  state  for 
the  old  Oswego  Canal  lies  in  the  fact  that  no  grant  of  land  or  water  rights 
affecting  these  premises  was  made  under  the  act  of  1816  (chapter  237),  and  no 
appraisement  was  made  pursuant  to  the  act  of  1817  (chapter  262);  and,  as 
there  are  no  living  witnesses  to  recount  the  actual  transactions  as  they  oc- 
curred at  that  time,  reliance  must  be  had  upon  the  acts  of  the  parties  them- 
selves, interpreted  in  the  light  of  such  documentary  evidence  as  is  available. 
One  of  the  facts  that  assists  in  determining  the  rights  acquired  by  the  state 
and  those  that  remained  in  the  claimants  is  the  statute  under  which  the 
rights  of  way  for  the  original  canal  were  acquired.  This  statute,  enacted  In 
1817,  provided  that  the  state  might  acquire  isuch  land  and  water  as  might  be 
'necessary'  for  the  canal,  *doing  nevertheless  no  unnecessary  harm.*  Laws 
1817,  c.  262.  it  seemed  to  be  the  Intention  of  this  act  that  oaly  such  rights 
should  be  acquired  by  the  state  as  were  necessary  for  the  proposed  canal, 
and  that  in  acquiring  those  rights  no  unnecessary  harm  should  be  done;  but 
there  is  no  grant  or  award  showing  what  rights  the  state  regarded  as  neces- 
fiary,  and  recourse  must  be  had  to  what  was  actually  done*    ♦    «    « 
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''When  it  began  the  oonstnictlon  of  its  canal  in  1826,  claimants'  predeces- 
sors were  in  possession  of  the  uplands  anfl  owned  the  fee  of  the  bed  of  the 
river.  The  state  removed  the  wing  dam,  extending  nearly'  to  the  center  of 
the  river,  and  in  its  place  substituted  a  dam  built  across  the  river,  furnishing 
a  head  of  about  12  feet.  It  connected  by  a  pier  the  east  end  of  the  dam  with 
the  east  high  bank  of  the  river,  allowed  claimants'  predecessors  to  rest 
their  sawmill  upon  this  pier,  and  placed  openings  in  the  pier  for  the  supply . 
of  water  to  the  mill  and  also  to  the  old  wooden  flume  which  previously  existed. 
*  *  *  Although  the  appropriation  made  by  the  state  was  not  followed 
by  an  appraisement,  as  required  by  the  statute  of  1817  (chapter  2G2),  the 
state  acquired  the  right  to  use  so  much  of  the  water  of  the  Oswego  river  as 
was  necessary  for  the  operation  of  the  canal,  reserving  for  the  claimants' 
predecessors  awofc  portion  of  the  remainder  of  the  water  as  was  <wailaJ>le 
through  the  openings  toTUoh  it  left  in  the  pier.  It  was  evidently  thought  at 
the  time  by  claimants'  predecessors  that  this  supply  of  water,  with  the  addi- 
tional head  furnished  by  the  new  dam,  would  compensate  them  for  such 
damages  as  they  sustained,  and  it  does  not  appear  that  any  effort  was  made, 
either  by  them  or  by  the  state,  to  secure  an  appraisement.  Any  objection 
rising  from  the  absence  of  a  grant  or  appraisement  has  long  since  been  cured, 
-  and  the  title  of  both  parties  has  become  fixed  by  lapse  of  time.    *    •    • 

''Obviously  it  was  not  deemed  necessary  by  the  state  to  take  from  the 
claimants'  predecessors  all  of  the  water  of  the  Oswego  river.  This  would 
haA)e  been  accomplished,  had  the  state  constructed  the  dam  and  pier  from 
hanh  to  Vank,  with/out  openings  for  the  nUU  and  flume,  and,  had  this  course 
been  taken  by  the  state,  the  claimants  would  not  be  in  a  position  to  insOt  that 
the  state  in  building  the  Barge  Canal  should  provide  openings  for  the  surplus 
water  of  the  river.  *  •  •  If  no  openings  Effd  been  left  at  the  time  of  the 
appropriation,  it  might  very  well  be  claimed  that  the  use  of  the  water  by  the 
claimants  was  a  mere  license  from  the  state ;  but  under  the  circumstances  it 
seems  clear  that  the  right  to  maintain  the  openings  is  a  permanent  one, 
growing  out  of  the  appropriation  made  when  the  canal  was  constructed  and 
conilrmed  by  subsequent  acts.    •    •    • 

"Claimants'  predecessors  were  compensated  fbr  the  water  rights  which 
they  lost  when  the  wing  dam  was  destroyed  by  the  state  by  the  appropriations 
made  for  the  old  canal,  which  allowed  them  to  draw  water  from  the  river 
under  the  increased  head  provided  by  the  new  dam.  Without  this  provision 
they  would  not  have  been  in  a  position  as  of  right  to  claim  the  benefit  of  any 
increased  head  created  by  the  erection  of  a  dam  higher  than  the  original 
wing  dam.  Any  power  thus  created  belonged  to  the  state,  and  they  uoere  not 
at  liberty  to  draw  upon  this  power  without  making  a  retwyi  to  the  state." 

[2]  It  seems  clear,  therefore,  that  after  the  building  of  the  origi- 
nal dam  at  Minetto  by  the  state,  claimant's  predecessors  in  title  pos- 
sessed no  rights  whatever  to  use  the  water  at  the  easterly  end  of  said 
dam  for  power,  because  no  openings  were  left  in  the  easterly  end  of 
the  dam.  It  seems  apparent,  also,  that  claimant's  predecessors  in  title 
on  the  westerly  bank  of  the  river  were  confined  to  the  use  of  such 
portion  of  the  water  of  the  river  as  could  be  passed  through  the 
openings  left  in  the  bulkhead  at  the  westerly  end  of  the  dam  at  the 
head  made  available  by  the  original  crest  elevation  of  said  dam. 

[3]  Thus  the  rights  of  claimant's  predecessors  in  title  in  and  to 
the  use  of  the  waters  of  the  Oswego  river  opposite  to  their  property 
became  fixed  for  all  time,  unless  later  enlarged  upon;  and  as  so 
fixed,  tmless  later  enlarged  by  a  grant  from  the  state,  they  exist  to- 
day. The  grantee  can  have  no  greater  rights  than  those  possessed  by 
his  grantor.  The  exact  size  of  the  openings  in  the  westerly  bulk- 
head of  the  original  dam  is  not  definitely  known.  It  must  be  presum- 
ed, however,  that  the  540.5  square  feet  of  openings  placed  in  tihe  1870 
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dam  were  made  in  accordance  with  the  rights  of  the  parties.  Such 
openings  it  was  the  legal  duty  of  the  state  to  there  maintain  for  the 
use  of  claimant's  predecessors  in  title,  and  it  cannot  be  presumed 
that  the  state  acted  unlawfully  in  this  regard.  Furthermore,  the  court 
is  confirmed  in  this  view  from  the  fact  that  claimant  and  its  predeces- 
sors in  title  have  had  the  use  without  objection  for  more  than  40  years 
of  this  540.5  square  feet  of  openings  found  in  the  westerly  bulkhead 
of  the  1870  dam  when  the  state  began  Barge  Canal  operations  at 
Minetto  in  1910. 

[4]  The  old  original  state  dam  at  Minetto  was  destroyed  by  the 
state  between  1866  and  1870,  and  a  new  dam  constructed  in  its  place 
by  the  state  about  10  to  IS  feet  northerly  thereof.  This  new  state 
dam,  known  as  the  1870  dam,  was  constructed  of  stone  and  had  a 
crest  elevation  from  8  to  12  inches  higher  than  the  old  dam.  This 
new  dam*  was  evidently  constructed  because  of  the  fact  that  the  old 
original  log  dam  was  going  to  decay,  and  also  for  the  purpose  of 
slightly  elevating  the  surface^  of  the  water  in  the  pool  above  it.  It 
does  not  appear  that  anything  took  place  at  this  time  to  afifect  the 
relation  of  the  state  and  the  riparian  owners,  oi"  that  their  respective 
rights  were  in  any  way  changed.  Nor  does  it  appear  that  claimant's 
predecessors  made  any  such  contention.  The  crest  of  this  latter  dam 
was  raised,  about  the  year  1900,  1%  feet,  which  brought  it  up  to  297.3. 
feet  Barge  Canal  datum.  This  created  an  available  working  head  at 
this  dam  of  8.5  feet  without  flashboards  and  10.5  with  flashboards. 
The  claimant's  predecessors  were  permitted  to  use  this  increased  head 
without  objection  by  the  state.  Such  user,  however,  in  no  way  en- 
larged their  legal  rights ;  nor  could  such  user,  however  long  enjoyed, 
ever  ripen  into  a  vested  interest.  Bulger  v.  State,  supra;  Burbank  v. 
Fay,  65  N.  Y.  57. 

From  all  the  evidence  in  the  case  on  the  subject,  we  conclude  that 
the  original  log  dam  which  fixed  claimant's  rights  here  had  a 'crest 
elevation  of  about  295  feet  Barge  Canal  datum,  with  an  available 
working  head  of  about  7^  feet  and  540.5  square  feet  of  openings 
through  the  bulkheads  at  the  westerly  end  of  the  dam.  Therefore  it 
may  safely  be  concluded,  as  it  seems  to  us,  from  all  the  facts  in  this 
■case  and  from  the  law  applicable  to  such  facts,  as  clearly  set  forth  in 
the  three  cases  above  alluded  to,  that  the  legal  rights  of  claimant's 
predecessors  in  and  to  the  water  of  the  Oswego  river  at  Minetto  im- 
mediately prior  to  the  commencement  of  Barge  Canal  construction 
there  in  1910  were  confined  to  such  an  amount  of  the  surplus  waters 
thereof  as  could  be  drawn  through  the  540.5  square  feet  of  openings 
in  the  bulkhead  at  the  westerly  end  of  the  dam  at  a  head  of  7^^ 
feet. 

And  we  are  confirmed  in  this  conclusion  by  the  language  of  chapter 
316  of  the  Laws  of  1839,  supra  (now  section  110  of  the  Canal  Law); 
also  by  section  16  of  the  Barge  Canal  Law,  which  reads  as  follows : 

"See.  16.  Lease  or  Bale  of  Waters* — ^The  waters,  surplus  or  otherwise,  creat* 
-ed  or  Impounded  as  a  result  of  tbe  Improvement  of  tlie  Brie,  Champlaln  and 
Oswego  Canals,  pursuant  to  the  provisious  of  this  act,  or  from  tlie  construc- 
tion of  any  dam  or  dams,  mole  or  moles,  reservoir  or  reservoirs,  or  other 
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stmctures,  connected  tberewitfa,  ahall  not  be  leased,  sold  or  otherwise  dis- 
posed of,  nntU  the  improvement  of  said  canals  as  contemplated  In  this  act, 
and  amendments  thereto,  shall  have  been  finally  completed,  nor  thereafter  un- 
til authorized  by  statute  setting  forth  specific  terms,  conditions  and  restric- 
tions governing  the  same.'*    Added  by  Laws  1907,  c.  494. 

Also  by  the  opinion  of  the  Attorney  General  construing  said  sec- 
tion, in  the  following  language : 

"That  amendment  plainly  implies  that  it  is  the  purpose  of  the  state  that 
the  disposition  of  the  water  powers  connected  with  the  canals  and  navigable 
streams  named  shaU  remain  in  statu  quo  until  comprehensive  action  shall 
be  taken  dealing  with  the  enormous  value  of  this  water  power,  in  order  that 
the  state  at  large  may  realize  the  benefits  thereof.  To  adapt  present  plans 
to  the  use  of  larger  volumes  by  present  users  would  be  unauthorized  by 
present  statutes  and  in  violation  of  the  purpose  embraced  in  the  amendatory 
statute  last  quoted."    Report  of  Attorney  General  1908,  p.  221. 

We  are  further  enlightened  as  to  the  meaning  of  this  section  by 
the  able  opinion  of  Judge  Ross  in  the  case  of  People's  Gas  &  Electric 
Co.  V.  City  of  Oswego,  reported  in  108  Misc.  Rep.  247,  wherein  at  page 
256,  177  N.  Y.  Supp.-625,  at  page  629,  he  uses  this  language: 

''There  can  be  no  question  that  the  terms  of  section  16  are  very  compre- 
hensive, and  were  Intended  to  protect,  in  every  respect,  the  right  of  the  state 
of  New  York  in  and  to  the  waters  created  or  impounded  as  a  result  of  the 
improvement  of  the  canals,  until  sych  canals  were  flnaUy  completed,  and 
'thereafter  until  authorized  by  statute,  setting  fbrth  spedflc  terms,  condi- 
tions, and  restrictions  governing  the  same.'  No  claim  was  made,  either  upon 
the  argument  or  in  the  brief  of  counsel,  that  the  Barge  Canal  is  completed, 
and  no  evidence  has  been  presented  that  there  has  been  any  subsequent  au- 
thorization by  statute  setting  forth  specific  terms,  conditions,  and  restrictions ; 
but,  on  the  contrary,  it  was  stated  by  the  learned  counsel  for  the  plaintiff,  and 
not  denied,  that  a  bill  was  introduced  in  the  state  senate  April  2,  1919,  by 
Senator  Ramsperger  (Senate  Print,  No.  1526),  which  authorized  the  canal 
board  to  compromise,  settle,  and  adjust  the  claims  and  demands  of  water 
power  claimants,  and  provided  by  its  terms  that  the  canal  board  might,  on 
such  ^rms  and  conditions  as  it  deemed  Just,  compromise  and  adjust  the 
claims  and  demands  of  persons  and  corporations  as  to  ownership  of  water 
power  or  any  interest  in  water  power.  In  other  words,  the  aforesaid  bill 
provided  in  substance  for  precisely  what  it  is  pi-oposed  to  do  in  this  case. 
This  bill  passed  both  houses  of  the  Legislature  and  was  vetoed  by  the 
Governor,  as  I  understand,  upon  the  ground  that  the  right  to  develop  this 
power  belongs  to  the  state  of  New  York,  and  not  to  the  city  of  Oswego. 
This  is  referred  to  in  this  connection  only  for  the  purpose  of  showing  that 
evidently,  in  the  judgment  of  the  members  of  the  two  houses  of  the  Legisla- 
ture, they  deemed  such  legislation  necessary  to  confer  power  upon  the  canal 
board. 

*'There  can  be  no  question  that  the  sti^te  of  New  York  has  the  right  to  use,  if 
required  for  canal  purposes,  all  of  the  water  in  the  Oswego  river,  and  the 
purpose  of  this  section  was  to  protect  that  right.  In  other  words,  this  act  not 
only  forbids  the  sale  of  what  is  termed  'surplus  water,'  which  goes  to  waste, 
but  is  intended  also  to  protect  the  right  of  the  state  in  and  to  all  of  the 
waters  created  or  impounded.  Stripped  of  aU  verbiage,  what  the  city  of 
Oswego  seeks  is  the  right  to  use  all  or  a  portion  of  the  surplus  water  im- 
pounded in  dam  No.  6.  This  is  what  the  state  proposes  to  convey.  The 
other  transfers  in  the  proposed  conveyance  by  the  state  are  simply  Inddental,. 
and  necessary  to  enable  the  city  of  Oswego  to  use  said  surplus  water.  The 
state,  at  present,  is  willing  to  sell  such  water.  Section  16  of  the  Barge  Canal 
Act  seems  to  forbid  such  sale,  and,  if  the  apparent  meaning  of  section  16  is 
its  actual  meaning,  then  the  city  of  Oswego  would  part  with  valuable  claims 
(probably  not  as  valuable  as  claimed  in  the  notices  filed,  but  of  substantial 
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valued,  Ifte  Esatt  of  old,  who  sold  bis  birthright  for  a  'meal  of  bread  and 
pottage.' " 

All  of  which  seems  to  have  been  clearly  understood  and  appreciated 
by  the  canal  board  in  its  dealings  with  claimant's  immediate  pred* 
ecessors  in  regard  to  the  very  premises  in  question,  as  is  exhibited  in 
its  resolution  authorizing  a  deed  of  the  property  on  which  claimant's 
new  power  house  is  now  situated,  wherein  it  used  the  following  lan- 
guage : 

''Nothing  herein  shall  be  construed  either  as  an  admission  by  the  state  that 
any  such  rights  exist,  or  as  a  waiver  by  the  state  of  its  claim  to  the  excliisive 
ownership  of  the  entire  bed  of  the  Oswego  river,  and  of  aU  the  waters,  sur- 
plus or  otherwise,  existing  or  to  be  created  at  all  state  dams  thereon." 

All  of  which  seems  to  indicate  that  the  state  has  consistently  fol- 
lowed a  uniform  policy  on  the  Oswego  river  from  the  very  inception 
of  canal  opsrations  thereon. 

Now  we  are  to  consider  in  what  manner,  if  at  all,  and  to  what  ex- 
tent, claimant's  water  rights  have  been  affected  by  the  Barge  Canal 
construction  and  appropriations  made  by  the  state  since  1910.  The 
state,  in  making  its  appropriations  for  the  new  canal  structures,  spe- 
cifically excluded  therefrom  claimant's  predecessors'  rights  to  use 
the  water  of  the  river  in  the  following  express  language : 

''The  rights,  if  any,  of  the  Minetto-Meriden  Company  and  the  Minetto  Shade 
Cloth  Company,  and  each  of  them,  to  use  the  surplus  waters  of  the  Oswego 
river  not  required  for  the  barge  canal  or  for  purposes  of  navigation  are  hereby 
expressly  excluded  from  this  appropriation.'' 

[5]  Claimant's  rights  to  use  the  water  of  the  river,  therefore,  as 
originally  established,  so  far  as  the  language  of  the  notice  of  appro- 
priation is  concerned,  remain  imtouched.  Nor  can  it  be  argued  that 
as  a  matter  of  fact,  without  any  regard  to  this  express  avowal  by  the 
state  not  to  interfere  with  claimant's  water  rights,  that  the  claimant 
has  suffered  the  loss  of  any  such  rights.  Not  only  has  the  state  found 
it  unnecessary  to  deprive  claimant  of  any  water,  or  of  any  head  at 
which  such  water  could  be  used,  but  it  now  finds  itself  possessed  of 
a  surplus  over  and  above  all  the  rights  of  the  claimant  in  this  regard, 
amounting  to  an  additional  head  of  10  feet,  and  an  additional  amount 
of  water  measured  by  the  amount  capable  of  being  passed  through  2,- 
459.5  additional  square  feet  of  openings  on  the  westerly  bulkhead  of 
the  new  dam.  And  with  this  fact  the  claimant  is  perhaps  better  ac- 
quainted than  anybody  else,  because  it  has  been  permitted  to  use  this 
additional  water  and  additional  head  without  objections.  And,  since 
the  construction  of  the  new  Barge  Canal  dam  at  Minetto,  it  not  only 
has  been  in  the  full  enjoyment  of  all  the  remuneration  which  could 
be  secured  from  a  hydroelectric  plant  operated  by  the  amount  of 
water  that  could  be  passed  through  540.5  square  feet  of  opening  in 
the  dam  at  a  head  of  7%  feet,  capable  of  developing  about  500  electric 
horse  power ;  but,  in  addition,  during  all  that  time  it  has  had  the  use 
and  enjoyment  of  about  11,500  electric  horse  power  which  we  must 
conclude,  if  we  are  to  be  guided  by  the  law  and  authorities  applicable 
thereto,  belongs  to  the  people  of  thi§  state. 
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Third.  We  are  of  the  opinion,  therefore,  that  claimant's  water 
rights — ^that  is,  its  rights  in  and  to  the  use  of  the  surplus  waters  of 
the  Oswego  river — have  been  in  no  way  impaired  or  diminished  by 
the  Barge  Canal  operations  and  appropriations  made  in  connection 
therewith  and  for  the  purpose  thereof  at  Minetto,  except  as  they  were 
temporarily  interfered  with  during  the  construction  of  the  dam. 
That  those  rights  are  the  same  to-day  as  before  the  destruction  of 
the  1870  dam,  no  greater  and  no  less. 

We  now  come  to  the  consideration  of  the  two  preliminary  questions 
propounded  to  the  court  on  the  9th  day  of  January^  1918,  and  upon 
which  the  respective  counsel  have  filed  voluminous  briefs.  The  first 
question  is : 

"Whether  or  not  the  soKsaUed  waiver  and  release  of  AprU  14,  1910,  which  is 
an  exhibit  in  the  case,  is  a  vaUd  instrument,  and,  if  so,  the  operation  and 
legal  effect  of  that  instrument." 

Upon  an  examination  of  this  instrument  we  find  that  it  is  predi- 
cated upon  the  establishment  of  three  preliminary  propositions :  (a) 
The  payment  to  the  Minetto-Meriden  Company  of  one  dollar  by  the 
state  of  New  York,  (b)  The  construction  and  maintenance  of  Barge 
Canal  improvement  in  the  Oswego  river  between  Fulton  and  Oswego, 
in  accordance  with  the  general  plan  prepared  by  the  state  engineer  as 
set  forth  in  the  resolutions  adopted  by  the  advisory  board  of  con- 
sulting engineers  on  the  22d  day  of  March,  1910.  (c)  That  the 
Minetto-Meriden  Company,  and  not  the  state  of  New  York,  shall 
hereafter  be  determined  to  be  entitled  to  use  that  portion  of  the  water 
impounded  at  said  new  Minetto  dam,  not  required  for  the  Barge  Canal 
or  purposes  of  navigation. 

The  receipt  of  the  $1  by  the  Minetto-Meriden  Company  is  acknowl- 
edged; the  Barge  Canal  improvement  between  Fulton  and  Oswego 
was  constructed  and  is  being  maintained  as  contemplated  by  the 
resolution  of  the  advisory  board  of  consulting  engineers  referred  to; 
but  this  court  cannot  determine  that  the  Minetto-Meriden  Company  is 
entitled  to  use  all  the  water  impounded  by  the  new  Minetto  dam  not 
required  for  the  Barge  Canal  or  purposes  orf  navigation. 

[8]  Therefore,  as  one  of  the  three  conditions  upon  which  said 
waiver  and  release  is  predicated  is  wanting,  we  must  hold  that  it  is 
therefore  inoperative.  Whether  we  could  say  that  it  "is  a  valid  in- 
strument," if  all  of  these  three  preliminary  conditions  were  met 
and  complied  with,  it  perhaps  is  unnecessary  for  us  to  determine 
at  this  time.  We  believe,  however,  there  can  be  no  harm  in  express- 
ing the  opinion  that  it  would  be  impossible  for  this  claimant,  and 
would  have  been  impossible  for  any  of  its  predecessors  in  title,  to 
obtain  a  vested  interest  in  the  new  state  dam-  at  Minetto,  or  any  por- 
tion of  it,  through  or  by  any  such  instrument  as  the  waiver  and  release 
of  April  14,   1910,  known  as  Exhibit  No.   126  in  this  case. 

The  second  question,  as  to  the  nature  and  extent  of  claimant's 
water  rights  and  privileges  at  this  time,  we  have  already  answered. 
Inasmuch  as  we  hold  that  the  said  waiver  and  release  is  inoperative,, 
because  the  preliminary  conditions  on  which  it  is  based  have  not- 
been  met,  it  has  no  bearing  on  our  answer  to  the  second  question. 
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[7]  It  may  not  be  out  of  place  for  iis  to  indicate  at  this  tune  that 
we  consider  the  theory  advanced  upon  the  trial  by  the  claimant, 
and  upon  which  much  of  its  proof  was  offered,  that  but  for  the  state 
appropriation  No.  291(X-A  in  the  bed  of  the  Oswego  river  the  claim- 
ant would  be  at  liberty  to  construct  a  dam  across  the  river  below 
the  state  dam  and  back  the  water  up  against  the  state  dam  and  other 
state  structures,  is  absolutely  untenable.  Judge  Fennell,  late  of  this 
court,  stated  the  law  on  that  proposition  very  clearly,  and  as  we  un- 
derstand the  same  to  be  in  the  case  of  Bulger  v.  State,  supra,  as  fol- 
lows: 

"It  must  be  held,  therefore,  that  In  cases  where  the  state  has  actually  ap- 
pri^riated  the  situs  of  a  power  dam,  destroyed  the  owner's  dam,  and  erect- 
ed its  own  In  place  thereof,  the  state  has  taken  all  water  elevation  rights 
of  that  owner  above  the  foot  of  the  downstream  face  of  such  dam,  and  no 
structure  erected  by  the  owner  so  backing  up  water  against  the  state  dam  is 
thereafter  lawful.  The  riparian  ownef*0  power  possibilities  that  attach  to 
the  water  leaving  the  state  dam  are  those  creatable  from  the  foot  of  the  dam 
to  the  downstream  end  of  the  owner's  uplands  fronting  on  the  river.  The 
power  owner  took  his  rights  in  the  new  dam  by  agreement,  which  agreement 
is  evidenced  by  the  existing  status  thereafter.  The  power  owner's  rights  be- 
came fixed  as  of  that  time,  and  have  not  and  cannot  grow  with  the  advance 
of  the  science  of  water  power  develc^m^nt,  except  as  such  development  can  be 
applied  to  the  limited  flow  permitted  by  the  openings  through  the  state  dam 
into  his  headrace,  and  the  head  maintained  by  the  dam.  The  power  owner^s 
rights,  as  against  the  state,  can  never  be  greater  than  they  were  under  the 
status  maintained  for  so  many  years.  The  power  owners  accepted  certain 
openings,  heads,  regulations  of  elevations,  state  construction  and  state  mainte- 
nance of  dam,  etc.,  in  payment  for  their  rights  interfered  with.  Thereafter 
their  riffhts  were  Gontractual  rather  than  riparian,  and  they  cannot  grow  and 
expand  with  the  science  of  hydraulic  development  except  as  above  stated." 

The  able  and  skillful  attorney  for  the  claimant  endeavors  to  prove 
that,  because  the  claimant's  predecessors  were  entitled  to  use  all  the 
water  they  could  draw  through  the  openings  left  in  the  old  dam  at 
the  head  available  at  that  dam,  they  are  therefore  entitled  to  use 
all  the  water  they  can  draw  through  the  greatly  enlarged  openings  in 
the  new  dam  at  the  new  head. 

We  have  endeavored  to  point  out  the  manner  in  which  we  now 
reach  the  conclusion  that  claimant's  predecessors  were  entitled  to 
use  only  the  water  that  could  be  drawn  through  the  540.5  square 
feet  of  opening  in  the  original  dam  at  the  head  of  7% ,  feet  available 
at  that  dam.  Such  rijght,  under  the  doctrine  of  the  Fulton  Light,  Heat 
&  Power  Co.  Case,  is  based  upon  the  presumption  that  it  was  the 
consideration  given  by  the  state  and  accepted  by  claimant's  predeces- 
sors as  payment  for  their  water  power  rights  when  the  state  tore  out 
their  wing  dam  in  about  1826  and  erected  its  own  dam  for  the  canal ; 
and  such  is  now  the  legal  presumption,  because  we  have  no  record  ot 
any  appraisement  following  the  original  appropriation,  because  we 
have  no  record  of  the  compensation  which  the  state  agreed  to  pay 
claimant's  predecessors  for  taking  away  their  wing  dam  and  de- 
stroying their  water  power  other  than  the  dam  itself,  and  because 
we  have  no  witnesses  who  can  testify  to  the  actual  transactions  as 
they  occurred  at  that  time.  We  must  therefore,  as  was  said  in  the 
Fulton  Ifight,  Heat  &  Power  Co.  Case  "have  recourse  to  what  was  ac- 


Digitized  by 


Google 


606  181  NEW  YORK  SUPPLEMENT  (Ct.  Claims 

tually  done."  The  original  dam  structures,  therefore,  become  the 
record  of  this  transaction.  This  record  discloses  the  right,  and  all 
of  the  right  which  claimant  or  any  of  its  predecessors  have  had  since 
the  state  constructed  its  first  dam,  or  now  have  to  the  use  of  the  sur- 
plus waters  of  the  Oswego  river  at  this  point.  And  it  does  not  appear 
that  claimant's  predecessors  down  to  the  time  of  Barge  Canal  con- 
struction ever  contended  that  they  had  any  greater  rights.  Claimant 
has  never  been  entitled  to  use  all  the  surplus  waters  of  th%  river  not 
necessary  for  the  canal  or  for  the  purposes  of  navigation,  simply  be- 
cause its  grantors  were  limited  to  such  portions  of  that  surplus  as 
will  pass  trough  540.5  square  feet  of  ooenings  in  the  dam  at  a  head 
of  7y^  feet,  and  none  of  them,  therefore,  could  convey  any  greater 
interest. 

The  state  in  1826  took  oil  of  the  water  power  rights  of  claimant's 
predecessors,  except  as  above  stated.  The  consideration  above  men- 
tioned as  having  been  given  by  the  state  was  given  for  all  such  water 
power  rights  of  claimant's  predecessors.  Neither  the  claimant  nor  any 
of  its  predecessors  have  ever  been  deprived  of  any  part  of  such 
compensation,  except  temporarily.  That  right  now  held  by  this  claim- 
ant has  never  been  invaded  by  the  state.  It  was  expressly*  excluded 
from  the  appropriation  for  the  Barge  Canal.  It  is  possessed  and  en- 
joyed by  this  claimant,  untouched  by  the  state,  intact  and  unimpair- 
ed. For  what,  then,  must  the  claimant  now  be  compensated?  Ab- 
solutely nothing,  except  for  the  value  of  its  land  appropriated  by  the 
state  and  for  the  damages  it  suffered  by  reason  of  the  temporary  and 
necessary  interference  with  its  water  power  while  the  state  was  con- 
structing its  new  dam. 

The  claimant  has  suffered  no  other  damage.  The  state  has  taken 
nothing  else  from  it.  The  claimant  seems  to  proceed  upon  the  almost 
inconceivable  theory  that  after  the  state  took  the  water  power  rights 
at  the  premises  in  question  and  compensated  the  then  riparian  owner 
for  the  same  in  about  1826,  that  it  must  make  a  repa)mient  for  such 
rights  to  the  grantee  of  such  riparian  owner  who  happens  to  be  in 
possession  whenever  it  builds  a  new  dam.  There  is,  of  course,  no 
foundation  for  such  a  theory  as  this  either  in  morals  or  in  law. 
Whenever  the  state  invades,  acquires,  or  destroys  any  of  the  water 
power  rights  given  to  claimant's  grantor  in  about  1826  in  consideration 
for  and  as  compensation  for  the  destruction  by  the  state  of  such  rights 
as  the  said  grantor  possessed  at  that  time,  then,  and  not  till  then,  is 
any  grantee  of  such  grantor  entitled  to  any  further  compensation 
from  the  state  for  water  rights.  That  time  has  not  yet  arrived.  It 
is  true  that  the  state  has  never  conceded  that  the  claimant  or  its  pred- 
ecessors have  ever  been  in  possession  of  any  such  rights  as  we  here- 
in have  found  them  to  be  entitled  to.  We  believe,  however,  that  the 
state  is  plainly  in  error  in  this  regard. 

The  state  has  always  contended  that  it  owned  not  only  the  bed  of 
the  river,  but  all  the  surplus  waters  at  these  dams  on  the  Oswego  riv- 
er. This  contention  of  the  state  has  been  exhibited  in*  various  acts 
of  the  Legislature,  in  revocable  permits  given  for  the  use  of  surplus 
water,  in  the  language  of  the  notices  of  appropriation  at  this  very 
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an  N.T.8.) 
point  for  the  purposes  of  the  Barge  Canal,  in  chapter  316  of  the  Laws 
of  1839,  now  section  110  of  the  Canal  Law,  in  section  16  of  the  Barge 
Canal  Act,  in  the  resolntion  of  the  canal  board  authorizing  the  con- 
veyance to  claimant  of  the  property  upon  which  its  new  power  house 
stands,  and  in  the  very  language  of  the  waiver  and  release  of  April 
14,  1910,  itself,  wherein  the  paragraph  numbered  6  reads  as. follows: 

"It  Is  mutually  understood  and  agreed  that  neither  the  acceptance  of  this 
a^eement  by  the  state  of  New  York  nor  anything  herein  contained  shall  be 
construed  or  considered  as  a  waiver  by  the  state  of  Its  right,  hereby  ex- 
pressly, reserved  and  retained,  to  assert  at  any  time  hereafter  and  in  any 
lawful  manner  its  claim  to  the  exclusive  ownership  and  control  of  all  the 
water,  surplus  or  otherwise,  which  has  been  or  may  be  impounded  at  Mlnetto, 
or  as  giving  to  the  said  Minetto-Merlden  Company  any  interest  In  or  control 
over  any  of  the  structures  or  public  works  of  the  state  built  or  to  be  built  by 
the  state  In  pursuance  of  said  plan  of  canal  improvement" 

All  of  which  is  reiterated  by  the  state  in  its  brief  filed  in  this  case, 
and  in  which  it  avails  itself  of  the  reservation  last  above  referred  to. 
The  last  reassertion  by  the  state  of  its  claim  to  the  absolute  owner- 
ship and  dominion  over  the  bed  of  the  Oswego  river  and  waters  im- 
pounded by'  the  dam  in  question  is  expressed  in  the  following  lan- 
guage to  be  found  on  pages  152  and  153  of  the  aforesaid  brief,  to  wit: 

"Briefly  stated,  the  state  contends  that: 

"(1)  The  title  to  the  bed  of  the  Oswego  river  at  the  locus  in  quo  never 
passed  out  of  the  state,  with  the  result  that  claimant's  predecessors  in  title 
never  possessed  any  water  rights  or  privileges  therein. 

''(2)  Assuming,  for  the  argument,  that  the  state's  patents  to  the  adjacent 
upland  carried  title  to  the  thread  of  the  river,  the  state  by  the  appropriations 
made  pursuant  to  chapter  279,  Laws  of  1824,  and  subsequent  acts,  acquired 
title  to  the  bed  of  the  pool  above  the  state  dams,  Including  all  water  rights  or 
privileges  appurtenant  or  incident  to  said  land,  and  also  the  right  to  the  use 
of  all  of  the  surplus  water  of  the  river  at  the  head  rendered  available  by  the 
state  dams. 

"(3)  The  claimant's  predecessors  in  title  never  acquired  any  property  right 
or  interest  in  the  use  of  any  part  or  portion  of  the  waters  impounded  by  the 
1825-27  or  the  1870  state  dams.    ♦    •    • 

"(4)  Assuming,  for  the  argument,  that  the  rule  laid  down  in  Hie  Fulton  case 
iB  applicable,  the  water  rights  and  privileges  of  the  Mlnetto-Merlden  Oom- 
^ny  in  1908  were  limited  to  the  use,  at  the  head  afforded  by  the  original 
1870  dam,  without  flashboards,  of  so  much  water  as  would  find  its  way 
through  the  openings  in  the  west  end  of  the  dam.  ^e  crest  of  the  dam  was 
raised  in  1897  and  1900  from  296.0  to  297.3,  but  claimant's  predecessors 
obtained  no  vested  or  property  right  or  Interest  in  the  resulting  Increase  in 
head.  Likewise  claimant's  predecessors  in  title  acquired  no  right  to  have 
flashboards  maintained  upon  the  dam,  so  that  claimant's  rights  In  1908  were 
limited  to  a  dam  with  crest  at  296.0,  which  would  render  available  a  head 
in  the  neighborhood  of  7  feet. 

.    "(5)  That  claimant's  rights  In  the  new  dam  are  no  greater  than  the  rights 
of  its  predecessors  In  the  1870  dam." 

The  record,  therefore,  does  not  disclose  that  there  has  ever  been 
any  declaration  by  any  state  officer,  by  the  Legislature,  or  by  the 
courts  that  would  indicate  that  the  claimant  is  entitled  to  any  greater 
rights  than  its  predecessors  formerly  possessed  at  the  1870  dam  as 
herein  set  forth.  '  Claimant  cannot  contend,  therefore,  that  it  built  its 
new  power  house  under  any  representations  from  any  constituted 
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authority  that  its  rights  were  about  to  be  eolarged  upon  as  it  now 
contends  for. 

The  waiver  and  release  of  April  14,  1910,  means  absolutely  nothing 
at  this  time,  so  far  as  having  any  influence  on  the  determination  of 
the  rights  of  the  parties  here,  because  it  is  based  on  an  absolutely  im- 
possible hypothesis.  It  is  so  drawn  as  to  be  absolutely  without  effect 
as  to  the  determination  of  any  rights  between  the  parties,  unless  the 
claimant  is  found  to  be  entitled  to  the  use  of  all  the  surplus  water  at 
the  new  dam.  But  we  find  that  neither  the  state  nor  the  claimant 
is  entitled  to  all  the  surplus  water  at  the  new  dam.  What  the  state 
gave  to  claimant's  predecessors  as  compensation  for  the  destruction 
of  its  wing  dam  and  power  rights  connected  therewith  the  state  is 
now  powerless  to  take  from  it  without  further  compensation;  and 
what  claimant's  predecessors  received  for  the  loss  of  its  original  water 
rights  cannot  be  added  unto,  except  by  a  further  grant  from  the 
state,  which  has  never  been  given.  The  language  we  used  in  Bulger 
V.  State  is  applicable  here: 

"It  must  be  assumed.  In  view  of  the  facts  of  this  case,  and  in  view  of 
the  law  as  laid  down  in  the  case  last  above  cited,  that  these  openings  and 
this  head  were  given  to  claimant's  predecessors  in  title  by  the  state  in  Ilea 
of  other  or  different  compensation  for  what  rights  the  state  acquired  there 
and  took  possession  of  under  its  rights  of  eminent  domain  as  being  necessary 
for  the  proper  construction  of  the  Oswego  Canal.  The  rights  of  the  parties 
became  fixed,  and  in  the  absence  of  acts  of  the  state  still  further  Invading 
the  rights  of  claimant  or  its  predecessors  in  the  water  and  bed  of  the  Oswego 
river,  neither  the  claimant  nor  its  predecessors  would  be  or  could  be  entitled 
to  further  benefits  from  the  state.  It  is  true  that  officers  of  the  state  have, 
since  the  building  of  the  1867  dam,  increased  for  claimant  both  the  amount  of 
water  it  could  use  and  the  head  at  which  it  cou]d  use  such  water.  But  in 
such  increased  benefits  the  claimant  has  had  nothing  more  than  what 
amounts  to  a  revocable  license  to  use,  they  never  could  develop  into  property 
rights  as  against  the  state,  and  the  state  was  at  liberty  at  any  time  to  with- 
draw such  increased  amount  of  water  and  head  without  becoming  liable  in 
damages  to  claimant" 

The  suggestion  made  on  the  trial  that  the  state  would  be  unable  to 
utilize  any  of  this  surplus  water,  even  if  it  should  be  adjudged  the 
owner  thereof,  is  entirely  without  force,  because  the  people  of  the 
state  retain  the  power  to  make  such  utilization,  even  assuming  that 
a  constitutional  amendment  be  a  prerequisite  thereto. 

The  parties  may  now  complete  their  evidence,  so  that  the  court  can 
make  a  final  determination  upon  the  completed  case. 

WEBB  and  CUNNINGHAM,  JJ.,  concur. 
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(101  App.  Div.  550) 

GRIMM  V.  MAUROCORDATO. 

(Supreme  Court,  Appellate  Dtvislon,  First  Departmeat    April  30,  1920.) 

1.  Masteb  and   servant  «=»289(27) — ^Negligence  of  janitbess  going   un- 

der  DUMB-WAITER  QUESTION  OF  FACT. 

Action  of  Janltress,  wboae  duty  Involved  use  of  dumb-waiter  and  tak- 
ing out  garbage  sent  down  by  it,  in  calling  up  to  tenant  to  send  down 
garbage,  and  on  delay  in  walking  through  open  space  under  elevator 
to  call  up  again,  so  that  she  was  struck  by  falling  dumb-waiter,  was 
not  contributory*  negligence  as  matter  of  law. 

2.  Death  ^=»58(1)— Burden  to  show  contributobt  nbolioence  on  defend- 

ANT. 

The  burden  of  proof  to  show  contributory  negligence  in  a  death  case 
is  on  defendant. 

3.  Master  and  servant  «=»286(18)  —  Negligence  in  failing  to  replace 

worn  elevator  rope  for  jury. 

Notice  to  owner  of  building,  through  his  brother-in-law  in  charge,  that 
rope  supporting  dumb-waiter  or  elevator  was  frayed  and  weak,  was  suffi- 
cient to  warn  owner  of  imperfection,  and  to  carry  to  Jury,  on  question 
of  his  negligence  in  merely  wrapping  rope  with  tape  at  hand  of  brother- 
in-law,  action  for  death  of  his  Janltress,  struck  and  fatally  injured  when 
dumb-waiter  fell. 

4.  Death  ^=»95(1)— Measure  of  daicages  pecuniary  loss. 

Defendant's  liability  under  statute  for  negligent  death  is  a  liability 
only  for  pecuniary  loss  to  next  of  kin  resulting  from  death,  and  not  com- 
pensation to  next  of  kin,  surviving  husband  and  child,  for  loss  of  wife's 
life. 

Appeal  from  Trial  Term,  Bronx  County. 

Action  by  Charles  Grimm,  as  administrator,  etc.,  of  Frieda  Grimm, 
deceased,  against  Alexander  Maurocprdato.  From  a  judgment  for 
plaintiff,  and  from  an  order  denying  his  motion  for  new  trial,  defend- 
ant appeals.    Judgment  and  order  reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  BOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

George  B.  Hayes,  of  New  York  City,  for  appellant. 
Max  Shlivek,  of  New  York  City  (Samuel  H.  Wandell,  of  New  York 
City,  on  the  brief),  for  respondent. 

SMITH,  J.  Frieda  Grimm  was  a  janitress  of  a  building  owned 
by  the  defendant,  and  part  of  her  duty  involved  the  use  of  the  dumb- 
waiter and  the  taking  of  garbage  out  of  the  building,  which  was  sent 
down  to  the  basement  by  the  dumb-waiter.  While  she  was  in  the 
basement,  she  called  up  to  one  of  the  tenants  to  seifd  down  the  gar- 
bage by  the  dumb-waiter,  that  she  might  take  it  out.  The  elevator 
was  not  at  once  sent  down.  There  was  an  open  space  from  the  base- 
ment under  the  elevator,  into  which  she  walked  through  the  open 
door.  She  walked  under  the  elevator,  and  called  up  again,  and,  while 
she  was  under,  the  elevator  fell  and  struck  her  upon  the  head  and 
back,  and  caused  the  injuries  from  which  she  afterwards  died. 

Plaintiff  pleaded  in  his  complaint  that  the  defendant  had  not  pro- 
vided insurance  under  the  Compensation  Act  (Consol.  Laws,  c.  67), 
and  proved  it  on  the  trial.    Under  the  law  this  gives  him  the  right 
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of  an  election  whether  to  ask  a  judgment  under  the  Compensation 
Act  before  the  Compensation  Board,  or  whethfer  to  sue  independ- 
ently upon  his  common-law  right*  If  he  sue,  however,  it  is  no  de- 
fense, either  that  she  had  assumed  the  risk  or  that  she  was  guilty  of 
contributory  negligence.    This  is  so  provided  by  the  statute  itself. 

[1,2]  The  ipain  defense  of  the  defendant  is  to  the  effect  that  she 
was  guilty,  as  matter  of  law,  of  contributory  negligence  by  going 
under  the  elevator,  so  that  it  might  fall  down  upon  her.  Of  course, 
if  this  comes  within  the  provision  of  the  law  cited,  then  contributory 
negligence  is  no  defense  to  the  action.  If  it  does  not  come  within  that 
lav^,  I  am  satisfied  that  it  cannot  be  held  as  matter  of  law  that  she 
was  guilty  of  contributory  negligence.  If  this  elevator  had  been 
properly  equipped,  it  would  not  have  fallen,  and  she  had  a  right  to 
assume  that  it  was  properly  equipped.  The  burden  of  proof  to  show 
contributory  negligence  in  a  death  case  is  now  on  defendant. 

[3]  The  building  was  in  charge  of  tlie  brother-in-law  of  the  de- 
fendant. For  from  one  to  two  months  before  the  accident  the  rope 
attaching  the  weight  to  the  elevator  was  in  a  defective  condition,  and 
was  frayed  and  weak,  and  this  matter  was  called  expressly  to  the 
attention  of  Schussler,  defendant's  hrother-in-law.  He  promised  to 
repair  it,  and  it  is  claimed  that  afterwards  he  did  repair  it,  not  by 
supplying  a  new  rope,  but  simply  by  winding  some  tape  around  the 
rope  where  it  was  thus  frayed.  This  was  the  place,  apparently,  where 
the  rope  broke,  causing  the  accident.  This  notice  is  clearly  sufficient 
to  warn  the  defendant,  through  his  agent,  of  the  imperfection,  and  to 
carry  the  case  to  the  jury  upon  the  question  of  the  defendant's  neg- 
ligence. 

A  more  serious  question,  however,  is  presented  by  the  charge  of  the 
court  upon  the  question  of  damages.  Upon  this  question  the  court 
charged : 

"The  law  simply  undertakes  to  compensate  survivors  for  the  actual  money 
value  of  the  life  lost;  and  that  applies  in  this  case.  You  are  to  take  hold 
of  it  tfs  you  would  a  business  proposition.  In  case  you  find  In  favor  of  the 
plaintiff,  if  you  find  that  the  defendant  Is  liable  In  this  case,  then  Just  elimi- 
nate all  feeling  of  sympathy  from  your  minds,  and  get  down  to  the  evidence, 
and  determhie  how  much  the  Ufe  of  this  woman  was  worth  to  her  husband 
and  her  child." 

The  court  further  charged: 

"She  left  surviving  her  this  husband  and  a  little  child,  a  girl,  and  they 
are  entitled  to  compensation  at  your  hands,  provided  you  find  for  the  plain- 
tiff on  the  question  of  liability,  to  such  a  sum  as  will  reasonably  compensate 
them  for  the  loss  of  the  life  of  the  wife  and  mother.*' 

After  the  charge  the  defendant's  coimsel  excepted— 

"to  that  liart  of  your  honor's  charge  in  which  you  say  substantially  she  left 
surviving  a  husband  and  little  child,  the  girl,  and  they  are  entitled  to  com- 
I)eusation  as  wUl  reasonably  compensate  them  for  the  loss  of  wife  and  mother. 
"The  Court:    Of  course,  that  means  as  the  beneficiary  of  her  estate." 

[4]  The  charge  of  the  court,  as  we  read  it,  gave  to  the  plaintiff  an 
improper  measure  of  damage.  No  money  can  actually  compensate  a 
husband  and  child  for  the  loss  of  a  wife  and  motlier,    The  defendant's 
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liability  under  the  statute  is  a  liability  only  for  the  pecuniary  loss  to 
the  next  of  kin  resulting  from  the  death  caused  by  the  defendant's 
negligence.  This  is  a  measure  of  damage  very  different  from  com- 
pensation to  the  next  of  kin  for  the  loss  of  life  for  which  the  defend- 
ant was  responsible.  The  jury  was  therefore  not  properly  instructed 
as  to  the  proper  measure  of  damage  which  they  might  consider  in 
determining  the  defendant's  liability. 

For  this  error  in  the  charge,  therefore,  this  judgment  and  order 
must  be  reversed,  and  a  new  trial  granted,  with  costs  to  the  appellant 
to  abide  the  event    All  concur. 


PEOPLE  ex  rel.  JOHNSON  ▼.  LA  ROCHE.  Commissioner  of  Public  Works. 
(Supreme  Court,  Special  Term,  Otsego  County.    AprU  8,  1020.) 

1.  Municipal  cobpobatxons  <@s=>l76(3) — Statute  authobizino  sescoval  of  of- 

ficial AT  PLBASUim  BEFBALB  BE<)T7IBElfENT  OF  0HABGE8. 

Cini  Service  Law,  f  22,  requiring  charges  before  removal  of  a  voluntary 
fireman  from  dty  position,  which  first  became  effective  in  1899,  Is  im- 
pliedly repealed  in  so  far  as  it  appUes  to  the  superintendent  of  water- 
works of  a  second-class  city  by  Second-Class  Cities  Law,  |  9^  authorizing 
commissioner  of  pubUc  works  to  remove  the  superintendent  at  pleasure, 
which  first  became  effective  in  1906. 

2.  Municipal  cobpobations  ^=s>205 — Watebwobks  supebxntkndent  holi>b 

"gonfidentxal  position,"  not  subject  to  civil  sebvicb  laws. 

Under  Binghamton  Supplemental  City  Charter,  |§  181,  189,  190,  pre- 
scribing the  duties  of  superintendent  of  waterworks,  which  include  as* 
sessment  of  taxes,  hiring  of  employ^,  and  fixing  their  salaries,  the  su- 
perintendent occopies  a  confidential  position  in  relation  to  commissioner 
of  public  works,  since  relations  become  confid^itial  when  they  involve 
trust  and  confidence  which  are  personal  to  the  appointing  officer,  and  the 
superintendent  does  not  occupy  a  subordinate  position  which  alone  is  with- 
in the  Civil  Service  liaw  (citing  2  Words  and  Phrases,  First  and  Second 
Series,  Confidential  Position). 

Mandamus  by  the  People,  on  the  relation  of  William  A.  Johnson, 
against  Arthur  La  Roche,  Commissioner  of  Public  Works  of  Bing- 
hamton, N.  Y.    Writ  denied. 

Walker  &  Wilber,  of  Binghamton  (Cortland  A.  Wilber,  of  Bingham- 
ton, of  counsel),  for  relator. 

Charles  G.  Blakeslee,  Corp.  Counsel,  of  Binghamton,  for  La  Roche. 
John  J.  Irving,  of  Binghamton,  for  Gitchdl. 

A.  L.  KELLOGG,  J.  The  relator,  William  A,  Johnson,  was  remov- 
ed from  the  position  of  superintendent  of  waterworks  of  the  city  of 
Binghamton,  by  the  commissioner  of  public  works  of  that  city,  on  the 
1st  day  of  January,  1920,  and  by  reason  thereof,  prays  that  a  writ  of 
mandamus  issue  out  of  and  unaer  the  seal  of  this  court,  directed  to 
the  officer  last  above  mentioned,  commanding  and  requiring  him  to 
reinstate  the  petitioner  to  the  position  from  which  he  had  been  re- 
moved without  cause  and  contrary  to  law. 

The  relator  contends  that,  after  he  had  been  examined  and  certified 
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as  eligible  by  the  civil  service  board  of  the  city  of  Binghamton,  he  was 
duly  appointed  to  the  position  in  question  on  the  20th  day  of  March, 
1918,  and  thereafter  duly  qualified  and  entered  upon  the  discharge  of 
his  duties,  and  continued  in  the  discharge  of  the  same  until  he  was 
removed.  He  claims  that  his  removal  was  unlawful,  for  the  reason 
that  at  the  time  of  his  appointment  as  superintendent  of  waterworks, 
he  was,  ever  since  has  been,  and  still  is  a  voluntary  fireman ;  that  he 
had  served  the  time  required  by  law  in  a  voluntary  fire  department  of 
the  city  of  Binghamton,  namely,  the  Alert  Hose  Company  No.  2  of 
that  city;  that  he  became  a  member  of  said  voluntary  fire  depart- 
ment on  the  3d  day  of  January,  1895,  and  continued  as  such  until  the 
30th  day  of  September,  1911,  at  which  time  said  hose  company  was 
disbanded ;  and  that  he  now  is,  and  at  all  times  has  been,  entitled  to  ^ 
all  of  the  benefits,  protection,  and  immunity  as  such  voluntary  fire- 
man as  provided  by  law. 

Section  22  of  the  Civil  Service  Law  (Consol.  Laws,  c.  7),  so  far  as 
it  is  applicable  to  the  above  contention  of  the  relator,  provides  as  fol- 
lows: 

**Pow€r  of  Removal  Limited.— Kyery  person  whose  rights  may  be  in  any 
way  prejudiced  contrary  to  any  of  the  provisions  of  this  section  shall  be  en- 
titled to  a  writ  of  mandamus  to  remedy  the  wrong. 

"No  person  holding  a  position  by  appointment  or  employment  in  the  state 
of  New  York  or  in  the  several  cities,  counties,  towns  or  villages  thereof,  who 
iB  *  ^  *  or  who  shall  have  served  the  term  required  by  law  In  the  vol- 
untary Are  department  in  any  city,  town  or  village  in  the  state,  or  who  shall 
have  been  a  member  thereof  at  the  time  of  the  disbandment  of  sudi  voluntary 
fire  department  shall  be  removed  from  such  position  except  for  incompetency 
or  misconduct  shown  after  a  hearing  upon  due  notice  upon  stated  charges, 
and  with  the  right  to  such  employ^  or  appointee  to  a  review  by  a  writ  of  ceiv 
tiorari.  •  •  •  Nothing  in  this  section  shall  be  construed  to  apply  to  the 
position  of  private  secretary,  cashier  or  deputy  of  any  official  or  department." 

It  does  not  appear  to  be  in  dispute  that,  prior  to  1916,  the  waterworks 
of  the  city  of  Binghamton,  and  the  employes  thereof,  were  exempt  from 
the  provisions  of  the  Civil  Service  Law  and  the  rules  and  regulations 
adopted  thereunder,  for  the  reason  that  the  water  department  of  that 
city  was  a  private  corporation,  it  having  been  duly  incorporated  un- 
der a  special  act  of  the  Legislature,  known  as  chapter  780  of  the 
Laws  of  1867,  as  amended  by  chapter  229  of  the  Laws  of  1875 ;  that 
on  the  1st  day  of  January,  1916,  the  city  of  Binghamton  having 
become  a  city  of  the  second  class,  the  water  department  became  a 
part  of  the  department  of  public  works,  and  subject  to  the  provisions 
of  the  Second-Class  Cities  Law  (Consol.  Laws,  c.  53);.  that  there- 
after, and  some  time  prior  to  the  Uth  day  of  October,  1917,  the 
civil  service  commission  of  the  city  of  Binghamton*  duly  adopted  a 
resolution  placing  the  position  of  superintendent  of  waterworks  into 
the  competitive  class  of  the  classified  service,  and  thereafter,  and  on 
or  about  the  11th  day  of  October,  1917,  the  civil  service  commission 
of  the  state  of  New  York  duly  approved  of  the  resolution  of  the 
civil  service  commissioners  of  the  city  of  Binghamton. 

It  is  therefore  the  contention  of  the  relator  that  the  position  in 
question  is  in  the  competitive  class  of  the  classified  service  of  that 
city,  under  the  title  of  "Superintendent  of  Waterworks";    that  for 
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this  reasiMi  it  was  not  witliin  the  power  of  the  superintendent  of  pub- 
lic works  to  remove  him,  in  that,  as  a  voluntary  fireman,  he  was 
entitled  to  the  protection  of  section  22  of  the  Civil  Service  Law.  Sec- 
tion 94  of  the  Second-Class  Cities  Law,  is  the  statute  which  relates 
to  waterworks  in  the  cities  of  this  class.  It  provides  for  the  appoint- 
ment of  a  superintendent  of  waterworks  by  the  commissioner  of  pub- 
lic works  as  follows : 

**Watencorkg, — m  case  the  dty  owns  and  operates  a  Bystem  of  municipal 
waterworks,  the  commissioner  of  public  worlds  shall  appoint,  to  hold  office 
during  his  pleasure,  a  superintendent  of  waterworks,  who  shall  have  under 
the  direction  of  the  cdtnmlssioner  the  supervision,  care,  management  and 
control  of  the  water  department  and  waterworks  system  of  the  dty." 

Section  22  of  the  Civil  Service  Law  was  originally  section  21  of 
that  law,  being  chapter  370  of  the  Laws  of  1899,  and  became  a  law 
on  the  19th  day  of  April  of  that  year.  Section  21,  as  it  was  originally 
enacted  in  1899,  contained  the  same  provisions  in  regard  to  voluntary 
firemen  as  section  22  of  the  present  law.  In  1909,  at  the  time  the 
Consolidated  Laws  were  enacted,  section  21  became  section  22,  and 
from  that  date  down  to  the  present  time  there  have  been  no  amend- 
ments to  this  section  of  the  Civil  Service  Law  which  in  any  way  re- 
late to  exempt  firemen. 

Chapter  473  of  the  Laws  of  1906  is  the  uniform  charter  of  cities 
of  the  second  class,  and  section  94  thereof  is  the  same  as  section  94 
which  is  contained  in  the  present  Second-Class  Cities  Law.  These 
laws  were  also  consolidated  with  the  Civil  Service  Law  in  1909,  and 
became  eifective  in  February  of  that  year.  We  therefore  have  the 
following  situation :  Section  21  (now  section  22)  of  the  Civil  Service 
L^aw  was  in  effect  April  19,  1899,  Section  94  of  the  Second-Class 
Cities  Law  went  into  effect  in  1906.  Both  laws,  as  they  then  existed, 
were  consolidated  in  1909,  and  went  into  effect  without  any  change. 
No  change  has  been  made  in  section  94  of  the  Second-Class  Cities 
Law  since  consolidation,  and  no  change  has  been  made  in  section  22 
(old  section  21)  of  the  Civil  Service  Law,  since  the  consolidation,  ex- 
cept that  made  by  chapter  264  of  the  Laws  of  1910.  This  change 
related  entirely  to  Spanish  War  veterans. 

The  relator  claims  the  right  to  hold  his  position  under  section  22 
of  the  Civil  Service  Law  (in  effect  in  1899). .  The  defendant,  Arthur 
La  Roche,  as  commissioner  of  public  works,  claims  he  has  the  right 
to  make  a  new  appointment  under  section  94  of  ttie  Second-Class 
Cities  Law  (in  effect  in  1906).  As  has  already  been  pointed  out,  sec- 
tion 94  of  the  law  of  cities  of  the  second  class  provides  for  the  ap- 
pointment by  the  comnaissioner  of  public  works  of  a  superintendent 
of  waterworks,  to  hold  office  during  his  pleasure.  By  such  act  the 
Legislature  fixed  the  term  of  office  of  superintendent  of  waterworks 
during  the  pleasure  of  the  appointing  power,  thereby  authorizing  the 
appointing  power  to  terminate  the  same  at  any  time  for  any  reason 
he  chose. 

[1]  This  is  clearly  repugnant  to  and  inconsistent  with  the  limitation 
in  section  22  of  the  Civil  Service  Law  which  provides  for  continua- 
tion in  office  of  any  person  holding  a  "position,"  which  comes  within 
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the  provisions  thereof,  until  after  a  hearing  upon  stated  charges  upon 
due  notice  of  incompetency  or  misconduct,  with  a  right  to  review  as 
to  the  sufficiency  of  the  charges  and  evidence  in  support  thereof.  The 
first  question  to  be  determined  here  is  which  of  these  statutes  is  con- 
trolling. It  is  quite  essential,  therefore,  to  ascertain,  if  possible,  the 
intent  of  the  Legislature.  The  words  "during  his  pleasure"  in  section 
94  of  the  Second-Class  Cities  Law  must  be  given  the  meaning  stated 
therein,  else  they  are  meaningless  when  considered  with  section  22 
of  the  Civil  Service  Law. 

The  provisions  of  section  22  of  the  Civil  Service  Law,  so  far  as  it 
relates  to  the  superintendent  of  waterworks  of  the  city  of  Binghamton, 
must  be  deemed  to  be  repealed  by  implication  by  the  later  statute  (sec- 
tion 94  of  the  Second-Class  Cities  Law),  as  the  repugnancy  of  the 
two  sections  is  plain  and  unavoidable;  and  this  must  have  been  the 
legislative  intent  People  ex  rel.  McNeile  v.  Glynn,  128  App.  Div.  257, 
112  N.  Y.  Supp.  695;  Matter  of  Willard,  92  Misc.  Rep.  30,  155  N. 
Y.  Supp.  913;  Report  of  Attorney  General,  1915,  vol.  2,  p.  8;  Mat- 
ter of  Murray,  88  Misc.  Rep.  625,  151  N.  Y.  Supp.  419.  That  it 
was  the  intent  of  the  Legislature  that  the  superintendent  of  water- 
works should  hold  office  during  the  "pleasure"  of  the  commissioner 
of  public  works  as  provided  by  section  94  of  the  Second-Class  Cities 
Law,  seems  apparent,  when  the  language  therein  employed  is  compared 
with  section  96  of  the  same  statute,  which  relates  to  the  appointment 
of  superintendent  of  parks.     This  section  (96)  provides  as  follows : 

"Unless  otherwise  provided  by  law,  the  commissioner  of  public  works 
shall  appoint,  to>  hold  office  dnrlng  his  pleasure,  a  superintendent  of  parks 
«    «    • » 

— ^thus  providing  in  so  many  words  that,  while  the  superintendent  of 
parks  should  hold  office  during  the  pleasure  of  the  commissioner  of 
public  works,  this  power  of  removal  must  be  considered  in  connection 
with  other  provisions  of  law.  No  such  limitation  is  provided  in  sec- 
tion 94  of  the  Second-Clo^s  Cities  Law,  wherein  it  states  that  the 
superintendent  of  waterworks  shall  hold  office  "during  the  pleasure" 
of  the  commissioner  of  public  works. 

[2]  For  the  purpose  of  ascertaining  as  to  whether  or  not  it  was 
the  intent  of  the  Legislature  that  section  22  of  the  Civil  Service  Law 
should  not  apply  to  tlie  office  of  superintendent  of  public  works,  it  is 
necessary  to  consider  section  94  of  the  Second-Class  Cities  Law,  as 
well  as  sections  181,  189,  and  190  of  the  supplemental  charter  of  the 
city  of  Binghamton,  which  prescribe  his  powers  and  duties.  The 
section  of  the  Second-Class  Cities  Law  referred  to  provides  that  the 
superintendent  of  waterworks,  under  the  direction  of  the  commission- 
er, shall  have  the  supervision,  care,  management,  and  control  of  the 
water  department  and  waterworks  system  of  the  city. 

Section  181  of  the  supplemental  charter  provides  that  the  bureau 
of  water  shall  constitute"  a  bureau  in  the  department  of  public  works, 
and  the  chief  officer  thereof,  subject  to  the  commissioner  of  public 
works,  shall  he  the  superintendent  of  waterworks.  By  section  189  of 
the  supplemental  charter  it  is  made  the  duty  of  the  superintendent  of 
waterworks,  apart  from  any  direction  or  control  of  the  commissioner 
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of  public  works,  to  annually,  on  or  before  the  1st  day  of^  February  in 
each  year,  cause  to  be  prepared  an  assessment  roll  of  the  frontage  tax, 
which  roll  contains  the  names  of  all  persons  assessed,  the  street  upon 
which  the  property  assessed  to  each  person  is  situated,  the  number  of 
feet  frontage  assessed  upon  each  piece  of  real  estate,  and  computes 
and  figures  the  amount  of  tax  thereon.  By  the  same  section  it  is  made 
his  duty  to  maintain  such  roll  in  his  ofRce  for  10  days,  and  during  that 
time  to  allow  the  roll  to  be  inspected  by  all  persons  who  are  interested 
therein,  and  his  further  duty  to  remain  during  the  last  3  days  of  said 
time  to  hear  objections  and  to  make  corrections  in  the  roll,  and  there- 
upon to  publish  due  notice  in  the  official  paper  of  the  depositing  of 
said  roll,  the  time  and  place  of  hearing  objections  to,  and  the  making 
of  corrections  in  said  roll,  and  he  for  that  purpose  is  §iven  the  same 
powers  as  are  given  assessors  by  law  in  making  corrections  of  the  an- 
nual assessment  roll.  This  roll  then  becomes  a  tax  roll  of  the  city  of 
Binghamton,  and  is,  after  it  has  been  signed  by  the  mayor  and  city 
clerk  and  delivered  to  the  city  treasurer,  final  and  conclusive  against 
all  persons  who  are  taxed  or  assessed  thereon,  and  is  a  lien  against  the 
premises  in  the  same  manner  as  are  other  city  taxes.  He  has  the 
power  to  discontinue  the  service  of  water  to  any  resident  of  the  city 
for  unpaid  water  rents.  He  is  also  required,  by  section  190  of  the 
supplemental  charter,, to  send  statements  of  all  accounts  of  metered 
water  to  the  owners  of  premises  liable  therefor,  and  keep  a  separate 
account  with  the  city  treasurer  of  the  amounts  received  and  paid  in 
each  month  for  water  rents,  and  of  the  amounts  paid  for  maintaining 
and  operating  the  said  waterworks. 

It  is  also  conceded,  as  a  matter  of  fact,  in  this  proceeding,  that  the 
superintendent  of  waterworks  is  in  direct  control  of  a  very  large  num- 
ber of  employes,  about  129  in  number.  Many  of  these  employes  are 
of  major  importance,  and  include  chief  clerk,  deputy  clerks,  stenog- 
rapher, foreman,  storekeeper,  inspectors,  chief  engineer,  machinists, 
firemen,  chemist,  engineers,  and '  operators.  The  superintendent  of 
waterworks  fixes  the  rate  of  pay  of  employes  of  the  department  with- 
in the  limit  set  by  the  board  of  estimate  and  apportionment,  and  so  far 
as  the  rate  of  pay  of  the  employes  is  concerned  his  decision  is  final. 

A  careful  study  of  these  various  statutes  referred  to  indicates  the 
legislative  intent  to  make  the  superintendent  of  waterworks  of  the  city 
of  Binghamton  an  officer  having  certain  powers  and  duties  which 
would  make  his  office  not  a  "position,"  within  the  meaning  of  the  Civil 
Service  Law.  People  ex  rel.  Fonda  v.  Morton,  148  N.  Y.  156,  42  N. 
E.  538;  People  ex  rel  Jacobus  v.  Van  Wyck,  157  N.  Y.  495,  52  N. 
E.  559;  Matter  of  Christey  v.  Cochrane,  211  N.  Y.  336,  105  N.  E.  419. 
The  meaning  of  the  word  "position,"  in  section  22  of  the  Civil  Service 
Law,  has  been  repeatedly  construed  by  the  highest  court  in  this  state. 
In  People  ex  rel.  Fonda  v.  Morton,  supra,  Andrews,  C.  J.,  in  writing 
for  the  Court  of  Appeals,  said,  in  referring  to  the  act  respecting  the 
employment  of  honorably  discharged  Union  soldiers  and  sailors : 

'*It  was  intended  to  create  a  privileged  class  entitled  to  preferential  em- 
ployment in  subordinate  positions  in  the  public  service,  the  foundation  of  the 
preference  being  meritorious  service  as  soldiers  and  sailors  in  the  war  for 
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the  preservation  of  the  Union.  •  •  •  The  act  applies  to  employ^  of  ereiy 
grade  in  the  public  service  or  on  the  public  works  of  the  state  and  the  cities, 
towns  and  villages  thereof.  The  preference  is  given,  not  only  in  clerical  or 
other  subordinate  positions,  but  to  every  person  seeking  public  employment 
as  a  laborer  on  the  canals  or  on  the  streets  of  a  city,  or  in  any  capacity  how- 
ever humble.    •    ♦    • " 

In  commenting  on  the  opinion  of  Judge  Andrews  in  People  ex  reL 
Fonda  v.  Morton,  Chief  Justice  Parker  in  People  ex  rel.  Jacobus  v- 
Van  Wyck,  supra,  said : 

"This  interpretation  of  the  statute  is  in  accord  with  the  general  understand- 
ing of  it,  and  is  borne  out  by  the  title  of  the  act,  which  is :  'An  act  respecting 
the  employment  of  honorably  discharged  Union  soldiers  and  sailors  in  the 
publio  service  of  the  state  of  New  York,  relative  to  removals.' " 

Continuing,  Parker,  J.,  said : 

"Certainly  the  title  does  not  suggest  that  public  officers  vested  with  discre- 
tion in  the  performance  of  their  duties,  subject  to  no  direction,  but,  on  the 
contrary,  empowered  to  appoint  clerks  and  other  subordinates  and  fix  their 
compensation,  were  Intended  to  be  affected  by  the  statute,  the  purpose  of  which 
was  stated  in  its  title.  And  as  the  term  'position'  that  the  statute  makes  use 
of  is  an  indefinite  one,  and  may  include  officers  or  be  limited  to  cases  of  em- 
ployes, it  is  proper  to  refer  to  the  title  of  the  statute  to  determine  its  scope  and 
intent  *  *  *  Thus  referring  to  the  title,  and  according  to  it  its  proper 
weight,  we  readily  perceive  that  the  word  'position,'  in  the  connection  in  which 
it  is  used,  is  intended  to  embrace  all  subordinate  places  in  the  public  service, 
and  that  the  statute  is  limited  in  its  operations  to  those  engaged  in  the  public 
employment,  as  that  term  is  ordinarily  used,  which  does  not  include  the  more 
important  municipal  offices.  So  far  as  we  have  observed,  the  view  taken  by 
Chief  Judge  Andrews,  that  the  veteran  acts  apply  only  to  subordinate  posi- 
tions, is  in  harmony  with  all  Judicial  expression  on  the  subject,  and  is  not 
only  Justified,  but  required  by  the  statute,  when  its  provisions  are  read  in 
connection  with  its  title.  It  will  be  difficult  at  times  to  determine  whether 
a  given  position  is  a  subordinate  one  or  not,  and  possibly  no  rule  can  be  laid 
down  by  which  one  class  can  always  be  readily  distinguished  from  the  other. 
But  other  cases  need  not  be  anticipated,  as  it  is  sufficient  for  our  present 
purpose  that  there  is  no  difficulty  in  determining  that  the  position  in  ques- 
tion is  not  a  subordinate  one.'' 

The  principles  laid  down  in  the  Jacohns  and  Fonda  Cases  are  cited 
with  approval  in  Matter  of  Christey  v.  Cochrane  by  Hogan,  J.,  in  writ- 
ing for  the  Court  of  Appeals  (211  N.  Y.  336,  345,  105  N.  E.  419),  in 
which,  after  a  careful  analysis  of  the  duties  of  the  office  of  auditor  of 
the  city  of  Buffalo,  it  was  determined  that  the  office  was  not  a  sub- 
ordinate position,  and  that  therefore  the  power  of  removal  was  lodged 
in  the  comptroller,  notwithstanding  the  provisions  of  the  Civil  Service 
Law. 

Taking  into  consideration  these  several  statutes  under  discussion, 
which  relate  to  the  appointment  of  a  superintendent  of  waterworks  by 
the  commissioner  of  public  works,  his  duties,  the  power  he  has  to  exer- 
cise, and  the  importance  of  their  proper  discharge  to  the  latter  officer, 
it  is  within  the  bounds  of  conservative  reasoning  for  this  court  to  hold 
that  the  superintendent  of  waterworks  is  not  only  a  deputy,  but  occu- 
pies a  confidential  position  in  its  truest  sense  in  relation  fo  the  com- 
missioner of  public  works.  People  ex  rel.  Cochrane  v.  Tracey,  35 
App.  Div.  265,  54  N.  Y.  Supp.  1070;  People  ex  rel.  Jones  v.  Baker, 
12  Misc.  Rep.  389,  34  N.  Y.  Supp.  49;  In  Matter  of  Ostrander,  12 
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Misc.  Rep.  476,  34  N.  Y.  Siipp.  295,  affirmed  146  N.  Y.  404,  42  N.  E. 
543 ;  People  ex  rel.  Crummey  v.  Palmer,  152  N,  Y.  219,  46  N.  E.  328. 
Haight^  J.,  in  writing  for  the  Court  of  Appeals  in  Crummey  v. 
Palmer,  supra,  said : 

"Wbat  is  a  'amfidaitial  relation'  to  the  appointing  officer?  A  complete  defi- 
nition may  be  difficult.  We  shall  only  attempt  one  in  general  terms.  The 
meaning  of  *c(mfldentiar  has  two  elements — that  of  accuracy,  and  that  of 
trust  and  confidence.  'Confidential  relation,'  in  law,  as  defined  by  the  Century 
Dictionary,  is  the  relation  of  the  parties  in  which  one  is  bound  to  act  for  the 
benefit  of  the  other,  and  can  take  no  advantage  to  himself  from  his  acts  re- 
lating to  the  interests  of  the  other.  Such  a  relation  arises  whenever  a  con- 
tinuous trust  is  reposed  by  one  person  in  the  skill  or  integrity  of  another. 
The  statute  which  we  have  under  consideration  has  reference  to  officials,  and 
the  confidential  relations  mentioned  undoubtedly  have  reference  to  official 
acts,  and  include  not  only  those  that  are  secret,  but  those  that  involve  trust 
and  confidence  which  are  personal  to  the  appointing  officer.  If,  therefore,  the 
statute  casts  upon  an  officer  a  duty  involving  skill  or  integrity,  and  a  lia- 
bility either  personal  or  on  the  part  of  the  municipality  which  he  repre- 
sents, and  he  intrusts  the  discharge  of  this  duty  to  another,  their  relations 
become  confidential." 

See,  also,  Chittenden  v.  Wurster,  152  N.  Y.  360,  46  N.  E.  857,  37  L. 
R.  A.  809;  People  ex  rel.  Sweet  v.  Lyman,  157  N.  Y.  386,  52  N.  E. 
132 ;  2  Words  and  Phrases,  p.  1422 ;  1  Words  and  Phrases  (second 
Series)  p.  885. 

I  am  therefore  of  the  opinion  that  the  superintendent  of  waterworks 
of  the  city  of  Binghamton  is  not  a  "subordinate  position"  and  that  the 
power  conferred  by  section  94  of  the  Second-Class  Cities  Law  (Consol. 
Laws,  c.  53)  to  remove,  without  cause,  the  officer  in  question,  is  not 
limited  by  the  provisions  of  section  22  of  the  Civil  Service  Law 
(Consol.  Laws,  c.  7), 

It  follows  that  the  writ  requested  herein  must  be  denied.  Ordered 
accordingly. 


(191  App.  Div.  487) 

BUPPENTHAL  V.  NASSAU  ELECTKIO  K.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department.    April  16,  ld20.) 

1.  Oabbiers  «=»346(%) — ^Finding   of  freedom  fbom   contmbutory   negli- 

OENCB  OF  pedestrian  STRUCK  BY   STREET  CAR  HELD  NOT  JUSTIFIED. 

Eridence  held  not  to  Justify  verdict  exculpating  from  contributory  neg- 
ligence a  pedestrian  who,  in  crossing  street  car  tracks  to  go  to  a  stand- 
ing car,  was  struck  by  a  car  which  she  had  seen  coming  on  a  loop  track. 
2..  Carriers  ^i=»318(4) — Finding  of  negligent  injury  to  pedestrian  struck 

BY  street  car  held   NOT  AUTHORIZED.  ^ 

Evidence  as  to  speed,  omission  of  signals,  and  operation,  in  case  of  a 
pedestrian,  who,  when  crossing  street  car  tracks  to  a  standing  car,  was 
struck  by  a  car  which  she  had  seen  coming  on  a  loop  track,  Iield  not  to 
warrant  finding  of  negligence. 

Blackmar  and  Kelly,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Rosina  W.  Ruppenthal  against  the  Nassau  Electric  Rail- 
road Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  new  trial  granted. 

CsoFor  otber  cmos  see  mmo  topic  &  KBY-NUMBBR  In  aU  Key-Numbered  Dlgeata  &  Indexee 
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Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

Trabue  Carswell,  of  Brooklyn  (Geo.  D.  Yeomans,  of  Brooklyn,  on 
the  brief),  for  appellant. 

George  F.  Hickcy,  of  New  York  City,  for  respondent 

JENKS,  P.  J.  [1]  I  am  not  prepared  to  say  that  as  matter  of  law 
plaintiff  contributed  to  the  casualty,  but  I  do  think  that  the  facts  did 
not  justify  a  verdict  that  exculpates  her  from  contributory  negli|;ence. 
There  was  a  subway  station  isolated  like  an  island  in  the  triangle 
formed  by  Flathush,  Atlantic,  and  Fourth  avenues  in  the  borough  of 
Brooklyn.  The  defendant  worked  its  street  surface  cars  upon  main 
lines  in  the  first  two  streets.  In  addition,  it  maintained  in  that  lo- 
cality a  third  track,  laid  near  the  east  curb  of  Flatbush  avenue,  which 
track  crossed  the  main  tracks  and  ran  into  Fourth  avenue,  so  as 
to  form  a  loop  around  the  subway  station  in  connection  with  the  main 
track  in  Atlantic  avenue.  This  third  track  is  familiarly  known  as 
the  **loop  track."  The  defendant  worked  its  cars  upon  all  of  these 
tracks.  The  territory  includes  this  subway  station,  a  large  steam  rail- 
way station,  an  elevated  railway  station,  and  other  outlets  from  the 
subway.  Especially  in  the  morning  and  evening  hours  of  the  day, 
there  are  throngs  of  people  passing  into  and  out  of  the  stations.  In 
the  early  and  late  hours  of  the  day  these  entrances  and  exits  are 
crowded  with  people,  and  throngs  pass  over  the  streets. 

The  plaintiff  was  a  woman  of  mature  years,  familiar  with  the  lo- 
cality and  the  transit  system  thus  woriced.  At  5 :30  p.  m.  on  a  clear 
day  of  May,  she  left  the  cast  sidewalk  of  Flatbush  avenue  to  go  to  a 
street  surface  car  that  was  waiting  on  the  western  main  track  of  Flat- 
bush avenue  to  receive  passengers.  Her  course  led  her  to  cross  the 
two  main  tracks  and  then  to  cross  the  loop  track.  After  she  had 
crossed  the  main  tracks,  and  when  she  had  come  within  3  or  4  feet  of 
the  loop  track,  she  looked  and  saw  a  car  (then  20  or  25  feet  distant) 
coming  upon  the  loop  track.  She  paid  no  attention  to  the  speed  of 
the  car,  but  walked  on  with  her  back  partly  turned  to  the  car.  She 
did  not  look  again  before  she  stepped  onto  the  loop  track,  and  she  ad- 
mits that  so  far  as  she  knew  the  car  at  that  time  might  have  been 
"right  on  top  of  her."  Her  explanation  of  her  conduct  is  that  she 
had  in  mind  the  car  which  she  sought  to  take  as  a  passenger,  which 
was  then  waiting  on  the  west  main  track ;  that  she  knew — she  thought 
— that  she  could  cross  over  the  loop  track  in  safety,  and  when  she 
saw  the  oncoming  car  on  the  loop  track  she  did  not  know  it  was  so  , 
near.  Her  sole  eyewitness  of  the  casualty  testifies  that  there  was 
nothing  to  obstruct  plaintiff's  view  of  the  car,  and  he  finally  estimates 
that  when  the  plaintiff  had  come  to  the  loop  track  the  oncoming  car 
was  8  or  10  feet  away  from  her. 

When  the  jury  came  to  consider  her  conduct,  they  had  not  only 
this  testimony  of  the  plaintiff'  and  her  said  witness,  but  that  of  the 
motorman  and  of  several  witnesses,  apparently  disinterested,  of  whom 
all  were  called  by  the  defendant,  who  testify  that  after  the  time  she 
came  to  the  loop  track,  although  her  front  was  towards  the  car,  she 
was  not  facing  it,  but  that  she  had  her  head  almost  continuously  turn- 
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ed  away.  There  was  no  emergency.  I  think  that  the  preponderance 
of  proof  is  that  the  plaintiff  attempted  to  ci^oss  the  loop  track  with- 
out the  exercise  of  due  care.  Perez  v.  Sandrowitz,  180  N.  Y.  .'^97, 
73  N.  E.  228,  cited  and  quoted  from  in  Knapp  v.  Barrett,  216  N.  Y. 
226,  110  N.  E.  428;  Zucker  v.  Whitridge,  205  N.  Y.  50,  98  N.  E. 
209,  41  L.  R.  A.  (N.  S.)  683,  Ann.  Cas.  1913D,  1250;  Woodward  v. 
New  York  Railways  Co.,  164  App.  Div.  658,  149  N.  Y.  Supp.  10(^3, 
affirmed  221  N.  Y.  538,  116  N.  E.  1084. 

[2]  I  think  that  there  was  not  sufficient  proof  to  inculpate  the  de- 
fendant. There  was  no  evidence  to  justify  the  conclusion  that  the 
speed  of  the  car  was  excessive.  The  only  evidence  adduced  by  the 
plaintiff  relative  to  speed  is  the  testimony  of  her  said  one  witness, 
who,  after  disclaiming  his  capacity,  estimates  that  the  car  was  travel- 
ing "fast"  This  evidence,  sdmost  negligible  in  its  character,  is  out- 
weighed by  the  undisputed  testimony  of  several  witnesses  that  the 
car,  after  contact  with  the  plaintiff,  was  stopped  almost  instantly. 
One  witness  testifies  that  the  car  was  stopped  "about  the  time  the  plain- 
tiff met  it."  Even  the  said  witness  for  the  plaintiff  testifies  that  the 
car  did  not  pass  beyond  the  place  w^here  plaintiff  lay  after  she  was 
struck  and  pushed  aside  by  the  car,  which  place  was  within  a  foot 
or  two  of  the  front  of  the  car.  The  evidence  further  shows  that  the 
curve  of  the  loop  was  sharp,  that  the  car  moved  around  the  curve 
with  its  power  shut  off,  and  that  the  brakes  were  applied  when  the 
motorman  saw  the  danger,  due  to  continuance  of  plaintiff's  course. 
The  evidence  for  the  plaintiff  as  to  the  omission  of  signals  is  neg- 
ative, that  for  the  defendant  somewhat  positive,  and  in  any  event  we 
must  remember  that  the  plaintiff  admits  that  she  saw  the  car  coming 
towards  her  before  she  attempted  her  way  across  the  tracks.  It  is 
said  in  Knapp's  Case,  supra,  by  the  eminent  judge  who  then  declared 
the  law : 

"If  the  traveler  may  rely  to  some  extent  on  the  assumption  that  care  wui 
be  taken  by  the  driver,  the  driver  may  also  rely  to  some  extent  on  the  as- 
sumption that  care  will  be  taken  by  the  traveler.*' 

I  advise  for  a  new  trial,  with  costs  to  abide  the  event. 

MILLS  and  PUTNAM,  JJ.,  concur.  BLACKMAR  and  KELLY, 
JJ.,  dissent. 


BUPPBNTHAIi  v.  NASSAU  BLBOTRIO  R.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department.    April  16,  1920.) 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  John  C.  Ruppenthal  against  the  Nassau  Electric  Railroad  Com- 
pany. From  a  Judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new 
trial  granted. 

Argued  before  JENKS,  P.  J^  and  MILLS*  PUTNAM,  BLACKMAR,  and 
KELLY,  JJ. 

PER  CURIAM.  Judgment  reversed,  and  new  trial  granted,  with  costs  to 
abide  the  event,  on  authority  of  Rosina  W.  Ruppenthal  v.  Nassau  Electric 
HaUpoad  Co.,  191  App.  Div.  487,  181  N.  Y.  Supp.  617,  decided  herewith. 

BLACKMAR  and  KELLY,  JJ.,  dissent. 
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(110  Misc.  Kep.  494) 

JAMAICA  GASLIGHT  CO.  v.  NIXON  et  al. 
(Supreme  Court,  Special  Term,  New  York  County.    February,,  1920.) 

PaBTIKS   ^=»40(2) — CriT  held   to    have   IXTEBBBT  AUTHOBIZINa   UfTKBVKirriON 
IN  SUIT  BY  OA8  COMPANY  TO  TEST  VALIDITY  OP  STATUTE  FIXING  BATES. 

In  a  proceeding  by  a  gas  company  to  test  tbe  constitutionality  of  Laws 
1906,  c  125,  limiting  charges  for  gas  to  $1  per  1,000  cubic  feet,  the  city 
of  New  York  was  a  party  having  an  Interest  in  the  subject,  so  as  to  be 
entitled  to  intervene,  under  Code  Civ.  Proc.  }  452,  because  of  the  exist- 
ence of  the  Public  Service  Commission  created  by  Laws  1907,  c  429,  and 
the  recognition  by  the  Legislature  of  the  interest  of  the  city  in  gas 
rates,  as  well  as  the  Home  Rule  Law  and  Greater  New  York  Charter,  { 
469,  conferring  upon  the  city  the  power  to  test  and  Inspect  gas. 

Action  by  the  Jamaica  Gaslight  Company  against  Lewis  Nixon, 
constituting  the  Public  Service  Commission  of  the  State  of  New  York 
for  the  First  District,  and  others,  to  test  the  constitutionality  of  a 
statute,  wherein  the  City  of  New  York  moves  to  intervene.  Order 
allowing  intervention. 

Cullen  &  Dykman,  of  Brooklyn,  for  plaintiff. 
Terence  Farley,  of  New  York  City,  for  defendant  Nixon, 
Denis  OXeary,  Dist.  Atty.,  of  Long  Island  City,  pro  se, 
Charles  D.  Newton,  Atty.  Gen.,  for  the  State. 

GREENE AUM,  J.  The  city  of  New  York  moves  to  intervene 
as  a  party  defendant  in  the  above-entitled  action.  The  action  is 
brought  to  test  the  constitutionality  as  to  the  plaintiff  of  chapter 
125  of  the  Laws  of  1906,  wherein  it  is  provided,  inter  alia,  that  a 
corporation  engaged  in  the  business  of  selling  or  furnishing  illumi- 
nating gas  in  the  Fourth  ward  of  the  borough  of  Queens,  in  the 
city  of  New  York,  shall  not  charge  or  receive  a  sum  in  excess  of 
$1  per  1,000  cubic  feet  of  gas.  The  plaintiff,  in  opposing  this  mo- 
tion, relies  upon  the  opinion  of  Mayer,  J.,  filed  February  24,  1919, 
in  .Consolidated  Gas  Co.  of  New  York  v.  Chas.  D.  Newton,  as  Attor- 
ney General  of  the  State  of  New  York,  et  al.,  256  Fed.  238,  in  a  suit 
pending  in  the  United  States  District  Court  for  the  Southern  District 
of  New  York,  in  which  a  similar  motion  for  intervention  on  the  part  of 
the  city  of  New  York  was  denied.  A  study  of  that  opinion  discloses 
that  the  court  reached  its  conclusion  upon  the  construction  which 
it  gave  to  the  federal  equity  rule  37  (1^  Fed.  xxviii,  115  C.  C.  A 
xxviii),  which  treats  of  parties  in  equity  suits.  The  learned  court 
there  held  that  the  city  of  New  York  did  not  have  such  a  "legal  in- 
terest" as  was  contemplated  under  rule  37,  and  therefore  was  not 
entitled  to  intervene. 

This  court,  however,  is  obliged  to  determine  the  right  of  interven- 
tion under  the  provisions  of  the  Code  of  Civil  Procedure.  It  thus 
becomes  necessary  to  determine  the  effect  to  be  given  to  the  relevant 
section  of  the  Code  affecting  the  rights  of  the  parties  upon  this  mo- 
tion.   Section  452  provides: 

^=;»For  other  cases  see  same  topic  &  KEY-NUMBBR  in  all  Key-Numbered  Dlgesta  A  Indexes 
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'The  court  may  determine  the  controversy,  as  between  the  parties  before  It, 
where  it  can  do  so  without  prejudice  to  the  rights  of  others,  or  by  saying  their 
rights ;  but  where  a  complete  determination  of  the  controversy  cannot  he  had 
without  the  presence  of  other  parties,  the  court  must  direct  them  to  be  brought 
in.  And  where  a  person,  not  a  party  to  the  action,  has  an  interest  in  the 
subject  thereof*  *  *  *  and  makes  application  to  the  court  to  be  made 
a  party,  it  must  direct  him  to  be  brought  m  by  the  proper  amendment." 

The  vital  question  therefore  is,  has  the  city  of  New  York  such 
an  interest  in  the  subject  of  this  action  as  to  come  within  section  452 
of  the  Code?  At  the  outset  it  is  proper  to  note  that  the  complaint  in 
this  action  differs  from  that  in  the  Consolidated  Gas  Company  Case, 
supra,  in  two  respects :  First,  in  the  instant  case  it  is  alleged  that  the 
plaintiff  "owns  and  possesses  a  perpetual  and  indefeasible  interest  in 
the  lands  constituting  the  streets  and  highways  of  said  former  village, 
in  which  its  mains  are  laid."  The  city  of  New  York  is  the  trustee  of 
the  people  in  respect  of  the  streets  and  highways  within  its  territorial 
limits,  and  is  also  the  owner  in  fee  simple  absolute  of  many  streets, 
highways  and  avenues  of  the  city.  It  also  alleges  that  chapter  125 
of  the  I,aws  of  1906  "impairs  the  obligation  of  the  plaintiff's  contracts 
with  the  city  of  New  York  and  the  municipality."  No  such  allega- 
tions appear  in  the  bill  of  complaint  in  the  Consolidated  Gas  Company 
Case.  It  may  be  that  an  issue  may  be  tendered  in  this  action  re- 
specting plaintiff's  cdntrac^s  with  the  city  of  New  York,  which  makes 
it  proper  to  permit  the  municipality  to  intervene. 

In  this  connection  it  may  also  be  observed  that  the  concluding  para- 
graphs of  the  opinion  of  the  learned  court  in  the  Consolidated  Gas 
Company  Case,  supra,  stated  that  in  all  the  cases  cited  by  the  defend- 
ants the  city  of  New  York  had  a  legal  interest  either  "because  a 
legislative  act  directly  affecting  it  was  attacked;  or  *  *  *  be- 
cause, by  reason  of  some  franchise  or  some  statutory  provision,  the 
city  had  an  interest  or  a  duty  as  matter  of  law."  This  would  see;n 
to  indicate  that  the  attention  of  the  court  was  not  called  either  to  the 
fact  that  the  legislative  act  here  assailed  was  one  that  affected  the 
city  of  New  York,  or  to  the  various  statutory  provisions  to  which 
reference  will  presently  be  made.  Before  chapter  125  of  the  Laws 
of  1906,  which  is  the  legislative  act  herein  attacked,  became  a  law,  it 
was  referred  to  the  city  of  New  York  for  acceptance  or  rejection,  in 
accordance  with  the  mandatory  provisions  of  article  12,  par.  2,  of 
the  state  Constitution,  which  imposes  the  duty  upon  the  state  Legis- 
lature to  refer  all  bills  "affecting  property,  affairs  or  government  of 
cities"  to  it  for  acceptance  or  rejection.  It  thus  appears  that  chapter 
125  of  the  Laws  of  1906,  although  applicable  solely  to  private  con- 
sumers in  the  city  of  New  York,  was  nevertheless  referred  to  the  city, 
for  the  ostensible  reason  that  it  was  a  bill  which  related  to  "affairs" 
of  the  city  within  the  meaning  of  the  state  Constitution,  and  that 
after  its  acceptance  by  the  city  it  became  a  law. 

By  chapter  429  of  the  Laws  of  1907  the  Legislature  created  a  Pub- 
lic Service  Commission,  and  invested  it  with  the  powers  of  the  com- 
mission of  gas  and  electricity,  which  had  been  created  by  chapter  737 
of  the  Laws  of  1905.  Chapter  604,  Laws  of  1916,  which  amended 
chapter  125  of  the  Laws  of  1906,  also  became  a  law  only  after  its  ac- 
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ceptance  by  the  city  of  New  York,  thus  again  evidencing  the  fact 
that  the  city  of  New  York  was  recognized  by  the  Legislature  as 
having  an  interest  in  the  matter  of  gas  rates  affecting  consumers  in 
the  city  of  New  York  and  that  notwithstanding  there  then  existed 
a  public  service  commission,  which  was  charged  with  active  duties 
which  included  matters  pertaining  to  the  manufacture  and  distribu- 
tion of  gas.  It  should  also  be  borne  in  mind  that  the  detennination 
of  the  constitutional  question  presented  in  this  action  necessarily 
involves  findings  of  facts  touching  the  reasonable  cost  of  production 
and  distribution  of  gas.  If  it  be  found  that  the  cost  of  manufacturing 
and  distributing  the  gas  is  more  than  75  cents  per  1,000  cubic  feet, 
which  is  the  rate  fixed  by  chapter  736  of  the  Laws  of  1905  for  gas 
furnished  to  the  city,  the  latter  might  be  greatly  embarrassed  in  any 
subsequent  action  assailing  the  constitutionality  of  that  law,  even 
though  a  decree  may  not  be  res  adjudicata  as  to  it  in  the  present  ac- 
tion. 

As  bearing  upon  the  question  under  discussion  consideration  should 
be  given  to  the  provisions  of  what  is  known  as  the  Home  Rule  Law, 
being  chapter  247  of  the  Laws  of  1913  (Consol.  Laws,  c.  21,  §§  19-24). 
It  is  there  provided  (section  20,  subd.  13),  among  other  things,  that 
the  city  has  power  to  ''maintain  order,  enforce  laws,  protect  property 
and  preserve  and  care  for  the  safety,  health,  comfort  and  general  wel- 
fare of  the  inhabitants  of  the  city  and  visitors  thereto."  Section 
21  of  'the  Home  Rule  Law  (General  City  Law)  defines  the  general 
meaning  of  the  term  "general  welfare"  m  that  act  as  including 
"health,  safety,  comfort  and  convenience."  The  comfort  and  con- 
venience of  the  people  of  the  city  of  New  York  would  be  seriously 
affected  if  the  heating  and  illuminating  qualities  of  the  gas  are  not  up  to 
the  legal  standard.  In  section  469  of  the  Greater  New  York  Charter 
power  is  conferred  upon  the  commissioner  of  water  supply,  gas  and 
electricity  to  inspect  and  test  "gas  and  electricity  used  for  light, 
heating  and  power  purposes."  It  appears  in  the  moving  affidavits 
that  the  city  maintains  at  considerable  expense  stations  for  testing  the 
quality  and  pressure  of  gas  furnished  throughout  the  city  to  the  pri- 
vate consumer  for  the  purpose  of  determining  whether  the  consumer 
•  is  obtaining  the  standard  of  gas  prescribed  by  law. 

Consideration  should  also  be  taken  of  the  provisions  of  sectiqn  71 
of  the  Public  Service  Commissions  Law  (Consol.  Laws,  c.  48),  which 
expressly  authorizes  the  commission  to  receive  and  consider  the  com- 
plaint of  the  mayor  of  the  city  of  New  York  as  to  the  price,  pressure, 
purity,  and  quality  of  the  illuminating  gas  furnished  to  the  people 
of  the  city.  In  this  connection  we  may  quote  from  International  Rail- 
way Co.  v.  Rann,  224  N.  Y.  83,  120  N.  E.  153: 

"A  municipal  corporation  consists,  however,  of  both  territory  and  In- 
habitants. As  a  legal  conception,  the  corporation  la  an  entity  distinct  from 
Us  Inhabitants,  bnt  it  remains  a  local  community;  a  body  of  persons;  the 
sum  total  of  Its  Inhabitants  and  the  proper  custodian  and  guardian  of  their 
collective  rights." 

We  also  find  in  section  255  of  the  Greater  New  York  Charter,  as 
amended  by  chapter  466  of  the  Laws  of  1901,  and  chapter  602  of  the 
Laws  of  1917,  that: 
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'The  ocrfporatlan  ootmsel,  ezc^t  aa  otberwise  herein  prorided*  shall  have 

the  right  to  *  *  *  defend  and  establish  the  rights,  interests,  revenues, 
property,  privileges,  franchises  or  demands  of  the  city  or  any  part  or  portion 
thereof,  or  of  the  people  thereof.    •    ♦    •  '» 

We  thus  find  a  specific  legal  duty  devolving  upon  the  corporation 
counsel  to  defend  the  "rights  and  interests  *  *  *  pf  the  people" 
of  the  city  of  New  York.  It  cannot  be  gainsaid  that  the  people  of 
New  York  have  a  vital  collective  interest  in  the  determination  of 
the  issues  involved  in  this  action.  It  is  claimed  that  the  Public  Serv- 
ice Commission  is  the  legal  defender  of  the  rights  of  the  people  with 
respect  to  such  a  question  as  is  involved  in  this  action.  As  a  mat- 
ter of  fact  we  also  find  that  the  district  attorney,  as  well  as  the  At- 
torney General  of  the  state,  has  special  duties  to  perform  in  enforcing 
the  laws  regulating  the  price  and  quality  of  gas.  The  Public  Service 
Comniission  is  a  state  body,  and  is  not  exclusively  or  specially  vested 
with  the  duty  of  safeguarding  the  interests  of  the  people  of  the  city 
of  New  York.  The  obligations  placed  upon  the  Public  Service  Com- 
mission are  not  inconsistent  with  those  which  devolve  upon  the  city 
of  New  Y(M-k  as  custodian  of  the  rights  of  the  people  entitling  it 
to  join  in  the  defense  of  this  action.  It  seems  to  the  court  that  in  view 
of  all  the  considerations  above  set  forth,  the  city  of  New  York  has 
such  an  interest  in  litigating  the  questions  involved  in  this  action  as 
fairly  to  bring  it  within  the  provision  of  section  452  of  the  Code,  so 
as  to  constitute  it  a  proper,  if  not  indeed  a  necessary,  party,  thereto, 
and  to  justify  the  exercise  of  the  court's  discretion  in  granting  the 
motion. 

Ordered  accordingly. 


(110  Misc.  Bep.  500) 

JAMAICA  GASLIGHT  CO.  v.  NIXON  et  al. 
(Svpreme  Court,  Special  Term,  New  York  County.    I^bniary,  1920.) 

1.  Gas  ^=»14(1) — ^To  establish  unconstitutionaijtt  or  bate,  confiscation 

MUST   APPEAB   BEYOND    FAIB   DOUBT. 

Before  a  gas  rate  will  be  deemed  unconstitutional,  complainant  must 
establish  confiscation  by  e^'idence  which  is  convincing  beyond  a  fair  doubt. 

2.  GA8  ^S»14(1) — ^BXGB88  PBOFIT  TAX  CANNOT  BE  INCLUDED  AS  EXPENSE  IN  Dfe- 

TEBICININO  BATES. 

No  excess  profit  tax  may  properly  be  Included  as  an  expense  in  com- 
puting rates  to  be  charged  by  a  gas  company  on  an  application  for  a 
temporary  injuhctlon,  pending  determination  of  constitutionality  of  stat- 
ute ttxing  rates. 
8.  Ga»  ^s>14(1) — Faibness  or  bate  agbbement  between  companies  must  be 

SHOWN  IN  SUIT  rOB  INJUNClION. 

Where  a  company  manufacturing  gas  has  agreed  with  a  subsidiary  cora- 
I)any  selling  gas  as  to  price,  and  it  appears  that  such  subsidiary  company 
is  under  the  absolute  control  of  the  parent  company,  the  fairness  of  the 
agreement  must  be  established  by  the  most  convincing  proof  on  an  appli- 
^  cation  for  an  injunction  pending  a  proceeding  to  determine  constitution- 
allty  of  statute  fixing  rates. 

^s»For  oUMr  cues  bm  same  topic  ft  KBT*NUMBBR  In  all  Key-Numbered  Digests  ft  lodezes 
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^  Gas  C=»14(1) — Evidence  held  kot  to  show  that  rate  established  bt 
statute  was  oonfi80atort. 

In  a  proceeding  by  a  gas  company  for  an  Injunction  pending  a  proceed- 
ing to  determine  tlie  constitutionality  of  Laws  1906,  c.  125,  fixing  rates, 
evidence  held  not  to  present  such  a  clear  case  as  to  justify  a  declaration 
that  the  existing  tate  for  gas  was  confiscatory. 

Proceeding  by  the  Jamaica  Gaslight  Company  against  Lewis  Nixon, 
constituting  the  Public  Service  Commission  of  the  State  of  New 
York  for  the  First  District,  and  others.  On  motion  for  temporary 
injunction.    Motion  denied. 

Cullen  &  Dykman,  of  Brookl)m,  for  plaintiff. 
Terence  Farley,  of  New  York  City,  for  defendant  Nixon. 
Denis  O'Leary,  Dist.  Atty.,  of  Long  Island  City,  pro  se. 
Charles  D.  Newton,  Atty.  Gen.,  for  the  State. 

GREENBAUM,  J.  The  plaintiff  moves  for  a  temporary  injunc- 
tion, to  be  effective  during  the  pendency  of  this  action,  which  is 
brought  to  have  declared  unconstitutional,  as  against  itself,  chapter 
125  of  the  Laws  of  1906,  restraining  the  defendants  from  enforcing 
the  provisions  of  an  enactment  which  fixed  at  $1  per  1,000  cubic  feet 
the  price  of  gas  in  the  Fourth  ward  of  the  borough  of  Queens,  where 
the  plaintiff's  business  is  located.  At  the  outset  it  is  to  be  observed  that 
the  plaintiff  does  not  manufacture  any  gas.  It  is  a  distributing  com- 
pany, which  purchases  its  gas  from  the  Brooklyn  Union  Gas  Com- 
pany. Prior  to  1897  the  plaintiff  manufactured  its  own  gas.  In  tliat 
year  its  capital  stock  was  acquired  by  the  Brooklyn  Union  Gas  Com- 
pany. Upon  purchase  of  this  stock  the  manufacturing  plant  of  the 
Jamaica  Company  was  dismantled,  and  thereafter  the  plaintiff  only 
sold  gas,  which  it  purchased  from  the  Brooklyn  Company.  Two  oth- 
er companies  in  the  Fourth  ward  of  Queens  county,  doing  business, 
respectively,  under  the  names  of  the  Richmond  Hill  &  Queens  County 
Gaslight  Company  and  the  Woodhaven  Gaslight  Company,  which  are 
also  controlled  by  the  Brooklyn  Company,  also  distributed  gas  pur- 
chased from  that  company.  The  central  office  of  these  three  dis- 
tributing companies  is  located  at  No.  176  Remsen  street,  borough  of 
Brooklyn,  where  the  general  books  of  the  plaintiff  are  l^ept  in  charge  oi 
the  auditor  of  the  Brooklyn  Company.  The  plaintiff  has  also  a  local 
office  at  Jamaica,  used  in  common  by  the  three  distributing  companies, 
the  expenses  of  which  are  divided  among  them.  Since  1897  directors 
of  the  plaintiff  company  were  officers  of  the  Brooklyn  Company.  In 
a  proceeding  before  the  Public  Service  Commission  affecting  the  New- 
town Company,  the  relations  of  these  three  companies  to  the  Brook- 
lyn Company  were  thus  officially  detailed  in  an  opinion  of  the  commis- 
sion (7  P.  S.  C.  Rep.  1st  Dist.,  New  York,  101): 

''These  three  companies,  together  with  the  Newtown  Company,  ocmstitnte  a 
part  of  the  distributing:  system  of  a  great  parent  company,  the  Brooklyn 
Union  Gas  Ck>mpany.  And  it  is  a  parent  company  in  the  truest  sense^of 
the  word.  It  maintains  the  most  absolute  control  and  ownership  over  them. 
The  four  companies  are  more  than  subsidiaries,  us  that  ward  is  ordinarily 
used.    They  are  the  very  limbs  of  the  Brooklyn  Union  Gas  Company.    There 

^s»For  other  cases  see  same  topic  ft  KB2Y-NUMBBR  in  all  Key-Numbered  Digests  it  Indexea 
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is  an  absolute  and  Inextricable  identity  of  interests.  Tbe  tamt  small  companies ' 
BQpply  gas  to  the  Second  and  Fourth  wards  but  nominally.  They  are  nothing 
more  than  paper  corporations,  convenient  operating  divisions  of  the  Brooklyn 
Union  Company,  which  owns  every  share  of  their  stock  and  has  advanced 
every  penny  Invested  in  them.  No  private  Investors  own  a  share  of  their 
stock  or  are  Interested  in  one  of  thein.  The  outstanding  securities  of  the 
Brooklyn  Union  constitute  the  only  connecting  link  between  the  investors  and 
these  four  companies.  None  of  them  manufacture  a  foot  of  gas,  and  all 
that  they  distribute  is  made  at  and  comes  from  the  works  of  the  Brooklyn 
Union  Company,  which  company  picks  from  among  its  employes  tbe  officers 
of  the  small  companies,  whose  salaries,  together  with  other  general  ex- 
penses, are  arbitrarily  divided  and  apportioned  among  the  Queens  companies 
and  are  at  the  most  simply  bookkeeping  entries." 

[1]  It  i5  well  settled  that  before  a  rate  will  be  deemed  unconstitu- 
tional the  complainant  must  establish  confiscation  by  evidence  which 
is  convincing  beyond  a  fair  doubt.  Detroit  United  Ry.  v.  City  of  De- 
troit, 248  U.  S.  429,  442,  39  Sup.  Ct  151,-63  L.  Ed.  341;  Willcox 
v.  Consolidated  Gas  Co.,  212  U.  S.  19,  29  .Sup.  Ct.  192,  53  L.  Ed. 
382,  48  L.  R.  A.  (N.  S.)  1134,  15  Ann.  Cas.  1034;  Minnesota  Rate 
Cases,  230  U.  S.  352,  452,  33  Sup.  Q.  729,  57  L.  Ed.  1511,  L.  R.  A. 
(N.  S.)  1151,  Ann.  Cas.  1916A,  18.  Plaintiff's  right  to  a  preliminary 
injunction,  therefore,  depends  upon  whether  the  evidence  set  forth 
in  the  plaintiff's  affidavit,  read  in  connection  with  the  opposing  affi- 
davits, clearly  establishes  a  right  to  the  extraordinary  relief  sought. 
Experience  demonstrates  that  the  ascertainment  of  the  fair  value  of 
capital  invested  in  extensive  business,  the  cost  of  production  and  ex- 
penses of  distribution,  is  ordinarily  best  reached  upon  the  trial  of  the 
issues,  where  the  witnesses  pro  and  con  may  be  subjected  to  cross- 
examination,  and  where  the  books  and  documents  used  in  the  business 
may  be  critically  analyzed. 

Conclusions  of  fact,  although  entirely  proper  in  a  pleading,  have 
scanty  weight  in  an  affidavit  used  upon  a. motion  like  this.  The  affi- 
davit should  state  facts  within  the  personal  knowledge  of  the  affiant, 
and  as  to  which  he  would  be  a  competent  witness  upon  the  trial.  The 
affidavits  of  plaintiff's  vice  president,  so  far  as  they  relate  to  the 
material  facts  to  be  considered  upon  this  motion,  largely  consist  of 
conclusions  of  fact  and  references  to  findings  of  the  Public  Service 
Commission  in  various  proceedings  before  it  affecting  the  plaintiff. 
The  most  important  contribution  from  these  affidavits  is  the  affiant's 
acquiescence  for  the  purpose  of  this  motion  in  the  commission's  valua- 
tion of  plaintiff's  capital  as  of  December  31,  1913,  at  $402,339.89. 
It  also  appears  therefrom  that  the  amount  of  $143,044.56  was  ex- 
pended for  capital  account  since  that  date  up  to  August,  1919,  and 
that  if  approximately  the  sum  of  $44,000  be  deducted  for  depreciation 
and  an  adequate  allowance  be  made  for  working  capital  and  land 
values,  the  rate  base  on  August  31,  1919,  on  which  the  fair  return  in 
this  case  would  be  calculated,  would  be  the  simi  of  $585,000.  Other 
items  as  to  which  the  vice  president  may  be  deemed  competent  to 
testify  from  his  own  knowledge  are  the  prices  paid  for  the  gas  purchas- 
ed of  the  parent  company,  the  distribution  and  other  expenses  of  the 
plaintiff,  and  its  revenues  derived  from  the  sale  of  gas  to  its  custom- 
ers. So  much  of  the  vice  president's  affidavits  as  deal  with  the  cost 
181  N.Y.S.— 40 
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of  manufacture  of  the  gas  is  purely  hearsay,  admittedly  derived  from 
information  imparted  by  the  president  of  the  Brooklyn  Union  Gas 
Company. 

A  study  of  the  affidavits  of  the  president  of  the  Brooklyn  Union 
Gas  Company  discloses  that  he  refers  to  the  findings  of  the  Public 
Service  Commission  made  in  Mav.  1916,  to  the  eflFect  that  the  fair  and 
reasonable  price  to  be  charged  by  that  company  to  the  three  distribut- 
ing companies  in  the  Fourth  ward  of  Queens  county  was  about  43  or 
44  cents  per  1,000  cubic  feet,  based  upon  the  assumpticni  that  the  cost 
of  production  to  the  parent  company  was  about  26  cents  per  1,000 
cubic  feet.  The  difference  of  18  cents  between  the  assumed  produc- 
tion cost  and  the  44  cents  assumed  by  the  commission  ks  sl  reasonable 
charge  for^gas  to  the  plaintiff,  it  is  alleged,  was  made  up  of  ''allowances 
found  by  the  commission  to  cover  a  return  upon  that  portion  of  the 
capital  of  the  Brooklyn  Company  devoted  to  the  production  of  gas  sold 
to  the  Jamaica  Company,  general  expenses  and  amortization  and 
taxes."  Such  an  allowance  is  approximately  two-thirds  of  the  pro- 
duction costs.  No  figures  or  facts  are  stated  from  which  one  irtay 
form  a  judgment  as  to  the  propriety  of  an  addition  of  18  cents  to 
cost  production.  Nowhere  is  there  any  evidence  adduced  as  to  the 
valuation  of  the  capital  of  the  Brooklyn  Union  Gas  Company,  nor  of 
the  amount  expended  by  it  for  actual  cost  of  production.  There  is 
an  averment  by  the  president  that — 

"In  1917  the  production  cost  to  the  Brooklyn  CompaDy  increaHed  to  35.53 
cents,  and  In  3018  to  44.61  cents,  and  for  the  first  eight  months  of  1919  to  50.6G 
cents." 

But  there  are  no  supporting  facts  in  verification  of  his  assertions. 
He  testifies  of  his  own  knowledge  as  to  the  cost  of  oil,  coal,  and  labor 
for  the  years  1917,  1918,  and  the  8  months  of  1919,  stating  that  in  1917 
these  three  items  aggregated  32'^^/xoo  cents  per  1,000  cubic  feet,  in 
1918  4PVi<><>  cents,  and  for  the  8  months  in  1919  46* V^*®  cents.  He 
also  states  that  the  oil  for  1920  has  been  contracted  for  at  a  price  of 
one  cent  increase  per  gallon  over  the  sum  paid  in  1919.  The  principal 
affidavit  submitted  in  behalf  of  the  defendants  is  that  of  Mr.  Weber, 
the  chief  statistician  of  the  defendant  Public  Service  Commission.  It 
appears  therefrom  that  as  to  the  figures  for  the  first  8  months  of  1919 
no  report  of  the  operations  of  the  plaintiff  had  as  yet  been  filed,  but 
that  as  to  the  preceding  years  he  is  entirely  familiar  with  the  plaintiff's 
annual  reports  filed  with  the  commission  from  1908  to  1918,  both  dates 
inclusive,  purporting  to  give  *'the  direct  cost  of  manufacturing  gas 
furnished  to  the  plaintiff."  These  show  that  in  1914  the  cost  was 
stated  to  have  been  29^Vi«<>  cents  per  1,000  cubic  feet,  in  1915  26 
cents,  in  1916  26"/ioo  cents,  in  1917  35Vio<r  cents,  ^d  in  1918, 
44*Yioo  cents. 

Attention  is  also  directed  to  the  records  of  the  commission,  which 
show  that  the  practice  of  the  Consolidated  Gas  Comjjany  system  of 
Manhattan  borough  for  nearly  20  years  was  to  furnish  gas  to  dis- 
tributing companies  in  its  system  under  what  are  called  agency  agree- 
ments, which  provide  "for  the  payment  of  direct  production  cost,  plus 
10  per  cent./'  and  that^— 
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"The  New  toils.  Uutaal  Gaslight  C<Hnpa»y  has  supplied  mlUlocis  of  CQblc 
feet  of  gas  to  the  Consolidated  Gas  Company  at  a  price  which,  since  1904, 
has  not  exceeded  37  cents  per  1,000  until  1018,  at  which  time  there  was  an 
additional  allowance  ^or  ase  of  manufacturing  capacity,'  but  such  allowance 
amounted  to  less  than  6  cents  per  1,000.*' 

It  is  also  averred  that  plaintiff's  stvorn  report  filed  with  the  com- 
mission for  the  year  1918  shows  that  the  total  income  available  as 
return  for  investment,  without  eliminating  improper  or  doubtful  items, 
amounted  to  $59,729.83,  a  sum  equal  to  a  return  of  10^/ia  per  cent, 
upon  a  rate  base  of  $580,000.  This  report  for  1918  was  based  upon 
a  charge  for  gas  paid  to  the  parent  company  of  SO  cents,  which  it 
now  claims  should  have  been  at  the  rate  of  62 Vi  cents  per  1,000. 
The  plaintiff's  vice  president,  in  a  siH>plemental  affidavit,  calculates 
the  net  income  of  the  plaintiff  for  the  year  1918,  based  upon  the  as^ 
sumption  that  62^  cents  per  1,000  would  have  been  a  fair  charge  for 
gas  during  that  year,  at  $1,819.28.  The  commission's  expert,  however, 
denies  the  correctness  of  tlie  plaintiff's  assumption,  and  alleges  that 
even  at  the  higher  Tate  the  company's  net  income  would  have  amounted 
to  $21,00679. 

Among  the  items  included  in  the  expenditures  for  1918  by  plain- 
tiff, which  are  attacked  by  the  defendant  Public  Service  Commis- 
sion, is  one  of  $21,762.89  for  taxes,  which  he  states  is  in  reality  a 
mere  estimated  liability,  and  has  not  yet  been  paid.  That  item  he  also 
states  includes  the  sum  of  $7,000  as  an  estimate  of  the  Federal  in- 
come tax,  and  the  further  sum  of  $11,475.21,  an  assessment  for  special 
franchises,  which  is. a  figure  much  larger  than  in  former  years,  and. 
the  fairness  of  which  is  disputed  by  the  plaintiff,  and  has  not  yet  been 
judicially  determined.  It  is  also  asserted  that  the  state  tax  commis- 
sion increased  the  value  of  the  special  franchise  upon  the  assumption 
that  the  recent  profits  of  the  plaintiff  have  been  higher  than  the 
average  normal  rate  of  profit  in  similar  enterprises.  It  is  therefore 
doubtful  what  the  outcome  of  the  controversy  over  this  assessment 
may  be. 

[2]  The  defendants  contend  that  the  federal  income  tax  is  an  ex- 
cess profit  tax,  which  may  not  properly  be  included  as  an-  expense  of 
the  company.  It  is  the  court's  opinion  that  no  excess  profit  taxes  may 
be  properly  included  as  an  expense.  A  profit  tax  in  its  very  termi- 
nology implies  a  tax  on  profits  as  such.  It  is  the  amount  reached  after 
payment  of  all  expenses,  and  therefore  cannot  be  treated  as  an  expense. 
In  the  returns  to  the  government,  upon  which  the  profits  tax  is  based, 
assuredly  the  amount  of  tax  is  not  included  in  the  expenses  of  the  busi- 
ness. The  theory  of  this  tax  is  that  he  who  has  secured  the  profits 
surrenders  or  returns  a  portion  thereof  to  the  government.  Stated 
another  way,  the  plaintiff  must  contribute  to  the  government  in  com- 
mon with  others  from  its  profits,  as  such,  its  share  towards  defraying 
the  expenses  of  the  war.  It  should  therefore  not  be  permitted  to  re- 
imburse itself  from  its  customers  because  of  such  contribution.  The 
elimination  of  the  federal  income  tax  item  and  a  possible  reduction 
in  the  assessment  for  special  franchises  would  materially  increase  the 
returns  for  1918.    The  criticism  as  to  these  items  would  also  apply 
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to  1919.  The  allegation  that  the  plaintiff  company  and  the  Brooklyn 
Union  Gas  Company  had  agreed  upon  65  cents  per  1,000  for  gas  for 
the  year  1919,  as  against  50  cents  for  1918,  is  not  sufficient  to  estab- 
lish as  a  fact  that  such  a  sum  is  a  fair  price.  And  where  the  agree- 
ment is  in  eifect  made  with  oneself  it  is  open  to  the  suspicion  that  it 
is  not  fair  to  the  consumer  by  the  reason  of  the  self-interests  of  the 
so-called  contracting  parties. 

[3]  It  is  incumbent  upon  the  plaintiff  to  establish  the  fairness  of 
such  an  agreement  by  most  convincing  proof.  To  determine  whether 
it  is  fair,  it  is  essential  to  present  evidence  of  the  fair  valuation  of 
the  Brooklyn  Union  Gas  Company's  capital,  of  the  expenses  neces- 
sarily and  economically  incurred  in  the  manufacture  of  gas,  and  of 
the  costs  of  the  commercial  administration  of  its  business.  Besides, 
it  does  not  appear  how  the  expenses  are  apportioned  asi  between  the 
various  distributing  companies  allied  with  the  Brooklyn  Union  Gas 
Company  and  that  company.  There  can  be  no  reasonable  doubt  that 
during  tfie  years  1918  and  1919  the  expenses  of  manufacturing  gas 
were  considerably  increased  by  the  advanced  price  of  oil  and  coal. 
But,  notwithstanding  that  fact,  the  year  1918  showed  a  substantial 
profit  upon  investment,  and  it  is  not  sufficient  merely  to  prove  increas- 
ed cost  of  production.  The  extent  of  such  increased  cost  is  the  vital 
thing  to  establish.  It  is  true  that  for  1919  there  was  a  further  increase 
in  the  expense  of  oil,  but  that  was  an  abnormal  year,  and  the  business 
experience  of  8  months  is  insufficient,  upon  the  meager  proofs  before 
the  court,  to  justify  it  in  finding  confiscation  upon  affidavits.  More- 
over, from  the  undisputed  facts,  the  sales  of  gas  have  increased  yearly, 
and  to  what  extent  the  increased  cost  of  production  will  be  enhanced 
by  increased  revenues  is  uncertain  and,  indeed,  has  not  been  touched 
upon. 

[41  The  plaintiff's  proofs  fail  to  present  such  a  clear  case  as  to 
justifv  the  court  in  reaching  the  conclusion  that  the  existing  rate  of 
$1  is  confiscatory  of  its  property. 

Motion  denied. 


(191  App.  Div.  371) 

BEINEB  ▼.  NASSAU  ELECTRIC  B.  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department.    April  9,  1920.) 

1.  Street  bailboads  ^=>81(2) — Motorman'b  collapse  from  illness  act  of 

God,  excusing  bailboad,  tjnless  negligent. 

A  motorman's  collapse  Into  unconsdooaneaa  from  Illness,  allowing  the 
car  to  run  uncontrolled  into  a  vehicle,  is  an  act  of  God,  exculpating  the 
railroad,  unless  its  negligence  in  placing  him  In  charge  of  the  car  with 
notice  of  his  incompetency  was  a  concurring  cause  of  the  casualty. 

2.  Street  bailboads  ©=381  (2) — Motorman's  trNFiTNEss  mat  be  inferred  from 

PHYSICAL  CONDITION. 

A  motorman  s  unfitness  for  duty  because  of  lUness  may  be  inferred  from 
his  physical  condition. 
8.  Street  railroads  ^=s>112(1) — Plaintiit  has  burden  of  proving  motor- 
man's  UNFITNESS. 

In  an  action  for  injuries  to  a  driver,  struck  by  a  street  car  runninp:  un- 
controlled because  of  motorman's  collapse  from  illness,  plaintiff  has  the 

^s9For  other  cases  see  eame  topic  &  KET-NUMBBR  in  aU  Key-Numbered  DigestM  ft  Indexes 
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burden  of  proTlng  iiegU|:ence  in  placing  the  motorman  In  charge  of  the 
car  with  notice  of  his  unfitness. 
4.  Stbkbt  BAiutoADs  ^=»114(5) — Evidence  held  not  to  show  knowledge  or 

KOTOBllAN*B  UNFITNESS  FBOM  ILLNESS. 

In  an  action  for  injdrles  to  a  driver,  struck  by  a  street  car  running 
uncontrolled  because  of  motonnan's  collapse  from  Illness,  evidence  held 
Insufilclent  to  Justify  recovery  on  th^  theory  that  railroad  was  negligent 
In  placing  him  in  charge  of  car  with  knowledge  of  his  unfitness. 
Q.  Street  bailboads  «=»81(1) — Obdinart  cabe  beqttibed  in  opebation. 

A  street  railroad  Is  not  required  to  exercise  a  high  degree  of  care  and 
sklU  to  avoid  injury  to  the  driver  of  a  vehicle;  ordinary  care  being 
suffici^it. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Herman  J.  Beiner  against  the  Nassau  Electric  Railroad 
Company.  Judgment  for  plaintiff,  and  defendant  appeals.  Reversed, 
and  new  trial  granted. 

Ai^ed  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

Harold  L.  Warner,  of  New  York  City  (George  D.  Yeomans,  of 
Brooklyn,  on  the  brief),  for  appellant. 

Henry  M.  Dater,  of  Brooklyn  (Jay  S.  Jones',  Edward  J.  Fanning, 
and  L.  Victor  Fleckles,  all  of  Brooklyn,  on  the  brief),  for  respondent. 

JENKS,  P.  J.  The  plaintiff  was  driving  the  first  of  a  line  of  three 
wagons  in  a  city  street,  when  the  defendant's  electric  street  surface 
passenger  car  overtook  and  ran  down  the  third  wagon.  The  impact 
extended  to  the  first  wagon,  so  that  tfie  plaintiff  was  thrown  from  it 
and  injured.  The  negligence  assigned  is  careless  driving.  Issue  is 
joined  by  general  denial. 

[1]  The  undisputed  proof  is  that  before  the  motorman  saw  the. 
wagons  he  fell  senseless  on  the  floor  of  his  car,  and  the  car,  then  un- 
controlled, ran  on  with  accelerated  speed.  This  collapse  of  the  motor- 
man  was  not  attributable  directly  to  any  cause,  human  or  mechanical. 
Such  illness  is  recognized  as  an  act  of  God.  Wolfe  v.  Howes,  24 
Barb.  174;  Fenton  v.  Clark,  11  Vt.  560;  Robinson  v.  Davison,  L. 
R.  6  Excheq.  269,  especially  Cleasby,  B. ;  People  v.  Manning,  8  Cow. 
297,  18  Am.  Dec.  451 ;  Scully  v.  Kirkpatrick,  79  Pa.  324-332,  21  Am. 
Rep.  62;  Merritt  v,  Earle,  29  N.  Y.  115-118,  86  Am.  Dec.  292;  Cor- 
mack  V.  N.  Y.,  N.  H.  &  H.  R.  Co.,  196  N.  Y.  446  et  seq.,  90  N.  E. 
56,  24  L.  R.  A:  (N.  S.)  1209,  17  Ann.  Cas.  949. 

The  act  of  God  exculpates  the  defendant,  unless  defendant's  negli- 
gence was  a  co-operative  or  concurring  cause  of  the  casualty.  Cooley 
on  Torts  (3d  Ed.)  1339,  citing  New  Brunswick  Steamboat  Co.  v.  Tiers, 
24  N.  J.  Law,  697,  64  Am.  Dec.  394;  Michaels  v.  N.  Y.  Central  R.  R. 
Co.,  30  N.  Y.  564-571,  86  Am.  Dec  415.  The  plaintiff  sought  to  es- 
tablish such  negligence  by  proof  that  the  defendant  gave  the  car  in 
charge  of  the  motorman,  when  the  defendant  knew  that  the  motorman 
wa3  incompetent  then  by  illness  or  sickness.  Under  the  rule  of  Chap- 
aaotan  V.  Erie  Railway  Co.,  55  N.  Y.  585.  some  notice  to  the  defendant 
of  such  incompetency  was  necessary.  The  learned  court  charged  with- 
out exception  that  there  was  evidence  of  such  notice. 

^SoFor  otlier  caaes  see  same  topic  A  KBY-NUMBBR  in  all  Key-Numbered  DlsestB  ft  Indexes 
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[2]  The  unfitness  of  the  motorman  for  the  work  at  hand  could  be 
inferred  from  his  physical  condition.  Rhatigan  v.  Brooklyn  Union 
Gas  Co.,  136  App.  Div.  727-73D,  121  N,  Y.  Supp.  481,  and  cases  cited. 
Some  days  before  the  casualty  the  motorman  reported  to  the  defend- 
ant that  he  was  ill.  The  defendant  thereupon  placed  the  motorman 
upon  its  sick  list,  and  sent  him  to  its  regular  physician  and  to  its  reg- 
ular head  physician.  One  of  them  examined  the  motorman,  prescribed 
for  him,  and  told  him  to  return  to  his  work.  On  the  day  of  the 
casualty  the  motorman  reported  to  the  defendant's  dispatcher,  who 
gave  out  work,  and  asked  for  work.  The  dispatcher  thereupon  gave 
this  car  to  the  motorman,  who  drove  it  until  his  physical  collapse.  It 
is  undisputed  that,  on  the  day  but  one  before  the  day  of  the  casualty,, 
the  motorman  had  driven  a  car  for  10  hours,  and  on  the  day  before 
the  casualty  he  had  done  likewise  for  12  hours,  inclusive  of  extra  titne. 
Of  course,  these  doings  were  known  to  the  defendant;  and  the  dis- 
patcher testifies  that  on  the  day  of  the  casualty  the  motorman  appeared 
in  good  condition  and  asked  for  the  work.  The  motorman  (not  in 
the  employ  of  the  defendant  at  the  time  of  trial)  testifies  thstt*  on  that 
morning  he  made  neither  statement  nor  complaint  of  illness  to  any* 
onty  and  that  he  would  not  say  he  was  **very  sick,  but  *  ♦  ♦ 
didn't  feel  well."  He  testifies  that  his  ailments  had  been  "nausea, 
headaches,  and  stomach  trouble."  There  is  no  contention  that  the 
medical  treatment  was  negligent,  or  that  the  progress  of  these  ailments 
indicated  that,  after  the  voluntary  doing  of  full  work,  for  two  days, 
continuance  on  the  third  day  might  bring  about  sudden  physical  col- 
lapse. There  is  in  the  record  a  suggestion  to  the  effect  that  the  de- 
fendant's physician  thought  that  tlie  motorman  was  a  malingerer;  but, 
even  so,  there  is  no  proof  that  indicates  bad  faith  or  lade  of  due  care 
or  skill  in  forming  tiis  opinion. 

[8,  4]  The  burden  to  establish  the  negligence  of  the  defendant  was 
upon  the  plaintiff.  Lamb  v.  Camden  &  Amboy  R.  &  T.  Co.,  46  N.  Y. 
279,  7  Am.  Rep.  327;  Railroad  Co.  v.  Reeves,  10  Wall.  176- 
190,  19  ly.  Ed.  909.  I  think  that  the  proof  in  this  case  did  not  jus- 
tify the  verdict. 

[5]  The  learned  court,  without  exception,  however,  instructed  the 
jury  that  the  defendant  was  charged  with  a  "high  degree  of  care." 
I  think  that  this  was  error.  The  rule  of  Koehne  v.  N.  Y.  &  Queens 
County  R.  Co.,  32  App.  Div.  419,  52  N.  Y.  Supp.  1088,  affirmed  165 
N.  Y.  603,  58  N.  E.  1089,  that  recognized  the  obligation  of  a  "high 
degree  of  care  and  skill,"  did  not  apply,  for  the  reason  that  there  was 
no  contract  relation  between  the  plaintiff  and  the  defendant.  Heck 
V.  N.  Y.  Central  &  H.  R.  R.  R.  Co.,  94  App.  Div.  562,  88  N.  Y. 
Supp.  154. 

The  obligation  of  due  care  or  ordinary  care — I  refer  to  these  terms 
as  generic---did  not  involve  a  "care"  towards  this  plaintiflF  that  could 
be  described  specifically  as  "great,"  or  "high,"  or  "very  high."  I  ad- 
vise a  reversal  and  a  new  trial. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  abide  the 
event.    All  concur. 
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SURUT  V.  SUBUT. 

(Supreme  Court,  Appellate  Diyision^  First  Department    April  30,  1020.) 

1.  Divorce  ^ss>iQQ — ^Aumont  bests  on  pt7BU0  poliot. 

The  right  to  alimony  does  not  exist  by  virtue  of  any  contract,  but 
rests  on  public  poUoy,  pecognised  in  law,  which  reifolTes  a  husband  to 
support  his  wife  and  children. 

2.  DiVOBCE  ^=s»209    -^   TXMFOBAaT    ALIMONY    ICEBELT    INTERIM    FBOVISION    FOB 

SUPPORT  OF  WIFE. 

Temporary  alimony  allowed  a  wife  Is  not  hi  the  nature  of  a  judgmmit, 
but  m^ely  an  interim  provision  for  her  support  and  that  of  any  chlld];en. 

8.  DiVOBOB  ^B>28T-*WHI:BB  T^aCPOBABT  ▲IOMONT  was  BEDITCSD,  TBS  HUSBAND 
NOT  SNTITUSD  TO   RESTITUTION  OF  AMOUNTS  PAID. 

Where  the  Special  Term  awarded  a  wife,  pending  determination  of  her 
separation  action,  temporary  alimony  at  the  rate  of  $350  a  month  and 
a  $600  attorney's  fee,  and  the  Appellate  Division  modified  iSbB  order  by 
reducing  the  alimony  to  $200  a  month,  defendant  husband,  though  he 
had  previously  paid  alimony  at  the  rate  of  $350  per  month,  Is  not  en- 
titled to  rcfstitutlon  of  the  excess  over  $200;  the  wife  having  no  means 
and  having  expended  the  alimony  as  paid,  temporary  alimony  not  being 
in  the  nature  of  a  Judgment,  but  being  merely  to  support  a  wife  pending 
determination  of  her  rights; 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Birdie  H.  Surut  against  Henry  Surut.  From  an  order 
directing  sequestration  of  the  property  of  defendant  for  failure  to 
pay  alimony  pendente  lite  and  appointing  a  receiver,  defendant  appeals. 
Order  affirmed,  with  provision  that  defendant  have  30  days,  after  serv- 
ice of  notice  of  entry  within  which  to  pay  arrearages. 

Ai^ed  before  DOWLING,  LAUGHLIN,  SMITHj  MERRELL, 
and  GREENBAUM,  JJ. 

Goldfogle  &  Dorf ,  of  New  York  City  (Irving  S.  Dorf,  of  New  York 
City,  of  counsel),  for  appellant. 

House,  Grossman  &  Vorhaus,  of  New  York  City  (Leo  R.  Brilles, 
of  New  York  City,  of  counsel),  for  respondent. 

GREENBAUM,  J.  The  action  is  for  separation,  and  has  not  yet 
been  tried-    The  undisputed  facts  are  as  follows: 

On  June  27,  1919,  the  Special  Term  made  an  order  awarding  $350 
monthly  alimony  and  $500  counsel  fee.  Upon  appeal  to  this  court  the 
order  was  modified  on  October  17,  1919,  by  reducing  the  alimony  to 
$200  monthly.  Defendant  paid  $350  monthly  under  the  original  or- 
der, but  upon  the  modification  thereof  by  this  court  he  ceased  to  pay 
alimony,  claiming  that  he  was  entitled  to  restitution  of  the  excess  of 
$150  monthly  theretofore  paid  by  him  under  the  first  order.  In  other 
words,  he  claims  that  the  Appellate  Division  order  related  back  to  the 
time  when  the  original  order  was  made. 

The  only  authority  which  has  been  found  in  which  the  question  of 
restitution  of  alimony  moneys  was  involved  is  Mullin  v.  Mullin,  60 
N.  H.  16,  in  which  the  original  decree  in  a  matrimonial  action  v/as 
modified,  by  striking  out  an  allowance  for  alimony  and  directing,  un- 

^s»For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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der  the  practice  prevailing  in  New  Hampshire,  restitution.  In  affirm- 
ing the  order  amending  the  decree  the  court  held,  inter  alia,  that  it 
had  the  power  to  grant  a  writ  of  restitution  in  cases  where  damages 
erroneously  awarded  by  the  court  below  had  been  paid  by  a  defend- 
ant, and  it  concluded  its  opinion  as  follows : 

"We  are  unable  to  conoelTe  any  reason  why  a  Judgment  in  a  dWorce  suit 
should  bear  an  exceptional  character." 

It  is  to  be  noted  that  the  court  did  not  consider  the  question  of  tem- 
porary alimony,  nor  the  question  of  restitution,  where  it  appeared  that 
a  wife  was  not  able  to  return  moneys  paid  to  her  under  an  order  which 
is  subsequently  reversed.  In  the  absence  of  statutory  provisions  cover- 
ing the  case,  the  rights  of  the  parties  must  be  determined  under  com- 
mon-law rules,  having  due  regard  to  the  principles  of  public  policy 
arising  out  of  the  marriage  relationship  and  of  the  obligations  of  the 
husband  thereunder. 

[1]  The  right  to  alimony  does  not  exist  by  virtue  of  a  contract,  but 
rests  upon  public  policy  recognized  in  law,  which  requires  a  husband 
to  support  his  wife  and  children.  Wetmore  v.  Markoc,  196  U.  S.  68, 
25  Sup.  Ct.  172,  49  L.  Ed.  390,  2  Ann.  Cas.  265;  Romaine  v.  Chaun- 
cey,  129  N.  Y.  566,  29  N.  E.  826,  14  L.  R.  A,  712,  26  Am,  St.  Rep. 
544. 

[2]  In  considering  the  question  it  must  be  borne  in  mind  that  the 
alimony  awarded  was  not  in  the  nature  of  a  judgment,  but  merely  a 
temporary  or  interim  provision  for  the  support  of  the  plaintiff  and 
her  child  until  the  determination  of  the  action,  subject  to  modification 
from  time  to  time.  In  Galusha  v.  Galusha,  138  N.  Y.  272,  284,  33  N. 
E.  1062,  1064,  which  was  brought,  inter  alia,  to  set  aside  a  deed  of 
separation,  the  court  said: 

"The  plaintlfr  cannot  be  required  to  restore  to  the  defendant  what  she 
may  have  received  as  a  condition  of  obtaining  the  relief  which  she  seeks. 
The  compensation  she  has  received  is  simply  the  equivalent  of  the  support 
which  the  defendant  was  legally  hound  to  provide  for  her  while  the  marriage 
relation  continued,  and  which  he  was  equitably  bound  to  furnish  when  it 
was  dissolved  because  of  his  infidelity  to  it.*'   . 

[3]  Further  on  in  the  same  opinion  it  is  stated: 

"Tlie  rule,  which  requires  a  party,  seeking  to  rescind  a  contract  on  the 
ground  of  fraud  or  other  wrong,  to  restore  or  offer  to  restore  the  fruits  of  it 
before  rescission  wiU  be  decreed,  has  no  application  here." 

In  Hungerford  v.  Hungerford,  161  N.  Y.  1550,  553,  56  N.  E.  117, 
118,  which  was  an  action  brought  to  set  aside  an  agreement  between 
husband  and  wife,  it  was  stated: 

"In  such  an  action,  ordinarUy,  the  court  would  require  a  return  by  the 
wife  of  what  she  had  received  from  her  husband's  estate,  so  far  as  it  was 
In  her  power  to  make  restoration;  but  to  go  beyond  this,  and  require  the 
wife,  as  a  condition  for  relief,  to  return  what  she  had  already  expended  for 
her  support,  would  practically  abrogate  the  rule  that  contracts  between  hus- 
band and  wife  are  only  upheld  where  they  are  fair  and  equitable." 

That  case  was  cited  and  followed  in  Winter  v.  Winter,  191  N.  Y. 
462,  474,  84  N.  E-  382,  386  (16  L.  R.  A.  [N.  S.]  710),  where  the 
court  said : 
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**If  it  Bbould'tam  out  that  the  proviaion  for  tbe  support  of  the  wife  was 
Inadequate  and  that  ate  accepted  it  unadvisedly  and  imprudently,  a  court 
of  equity  has  power  to  set  it  aside,  upon  restitution  to 'the  husband  of  so 
much  of  the  consideration  as  the  wife  had  not  already  expended  for  her  own 
support." 

By  parity  of  reasoning  the  payment  of  alimony  is  not  like  the  pay- 
ment of  a  debt  arising  out  of  an  ordinary  contractual  relationship. 
When  alimony  pendente  lite  is  granted,  it  is  upon  the  theory  that  the 
obligation  of  the  husband  is  to  support  his  wife  during  the  pendency 
of  the  action.  The  order  granting  temporary  alimony  is  merely  an 
instrumentality  for  enforcing  this  obligation,  and  until  modified  or 
vacated  the  order  fixes  the  amount  to  which  the  wife  is  entitled.  It 
may  be,  if  the  wife  were  in  a  position  to  refund  the  excess,  the  rule 
recognized  in  the  cases  above  quoted  might  apply. 

In  this  case,  however,  it  appears  as  matter  of  fact  that  the  wife 
has  spent  all  the  money  that  she  received  under  the  order  of  the  Spe- 
cial Term,  and  that  she  is  devoid  of  any  means  by  which  to  restore 
any  portion  of  it. 

It  follows  that  the  order  must  be  affirmed,  with  $10  costs  and  dis- 
bursements, with  a  provision,  however,  in  the  order  to  be  entered 
hereon,  that  the  defendant  may  have  30  days  after  service  upon  his 
attorney  of  notice  of  entry  of  said  order  within  which  to  pay  the  ar- 
rearages of  alimony,  costs,  and  disbursements,  and  upon  proof  of 
such  payments  an  order  may  be  entered  at  Special  Term,  vacating  the 
order  of  sequestration.    Settle  order  on  notice.    All  concur. 


<191  App.  DiT.  660) 

HEia  y.  OASPABT. 

(Supreme  Cknirt,  Appellate  Division,  First  Department    April  80,  1920.) 

L  COBPORATIONS    ^=>430— ACTION    HELD    ONE    IN    CONVEBSION,    AND    NOT    FOB 
KONET  RECEIVED. 

An  action  by  the  trustee  of  a  bankrupt  corporation  against  defendaat, 
who  received  from  the  treasurer  of  tbe  bankrupt  checks  drawn  on  the 
bankrupt's  account,  such  checks  being  in  payment  of  the  treasurer's  losses 
in  speculations,  is  one  for  conversion,  and  not  one  for  money  had  and 
received. 

2.  CoKPOBATioNS  «ss>430 — One  becbivino  oobpobate  oeeck  in  payment  of 
tbbasubeb's  individuai.  debt  uabia  to  cobpobatzon. 

Where  a  stockbroker  received  from  the  treasurer  of  an  importing  com- 
pany checks  showing  on  their  face  that  they  were  checks  of  the  cor- 
poration, and  such  checks  were  received  in  payment  of  losses  in  specula - 
•  tlon  suffered  by  the  treasurer,  held  that,  as  inquiry  would  have  revealed 
that  the  funds  were  those  of  the  corporation,  and  as  there  was  no  show- 
ing that  the  checks  were  drawn  by  the  treasurer  for  amounts  due  him,  etc., 
the  stockbroker  must  be  deemed  paity  to  the  conversion  of  the  corporate 
funds. 

8.  Bankbuptcy  «=»287(2) — Corpobationb  4e=»430— One  beceivino  cobporate 

CHECKS  IN   PAYMENT  OT  OVPIOEB'S  INDIVIDUAL  DEBTS  LIABLE  TO  COBPOBA- 
TION« 

One  receiving  corporate  checks  for  an  officer's  individual  liability  under 
circumstances  which  would  put  him  on  notice  Is  liable  to  the  corpora- 
tlon,  regardless  of  whether  the  rights  of  creditors  Intervene ;   and  hence, 
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on  bankruptcy  at  tiie  corporation,  its  tnistee  tasj  malntalii  tbB  action 
for  the  conversion. 

Appeal  from  Trial  Term,  New  York  County. 

Action  hy  Oscar  J.  Heig,  as  trustee  in  bankruptcy  of  Joseph  Meyer 
&  Co.,  Incorporated,  against  Alfred  H.  Caspary.  From  a  judgment 
dismissing  the  complaint  on  the  merits  after  trial  without  jury,  plain- 
tiff appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Rudolph  Marks,  of  New  York  City  (David  L.  Schwartz,  of  New 
York  City,  on  the  brief),  for  appellant. 

Neuman  &  Newgass,  of  New  York  City  (Frederick  F.  Neuman,  of 
New  York  City,  of  counsel,  and  Edward  M.  James,  of  New  York  City, 
on  the  brief),  for  respondent. 

GREENBAUM,  J.  Plaintiff  sues  as  trustee  m  bankruptcy  of  the 
corporation  known  as  Joseph  Meyer  &  Co.,  Incorporated.-  The  busi- 
ness of  Joseph  Meyer  &  Co.,  Incorporated,  was  buying,  selling,  and 
trading  in  laces  and  kindred  merchandise.  The  complaint  in  effect 
alleges  that  one  Joseph  Meyer,  the  president  and  treasurer  of  the  cor- 

fioration,  doing  business  under  the  firm  name  of  Joseph  Meyer  &  Co., 
ncorporated,  was  authorized  to  sign  checks  against  the  funds  of  the 
corporation  for  the  purpose  of  its  business,  and  at  the  times  when  the 
checks  hereinbefore  mentioned  were  signed,  in  violation  of  his  trust 
and  duty  as  trustee  of  the  assets  of  the  corporation,  and  in  derogation 
of  the  rights  of  the  creditors  of  the  said  corporation,  while  said  cor- 
poration was  insolvent,  was  using  the  funds  of  the  corporation  to  the 
extent  of  $3,300  in  payment  of  his  debts  and  obligations  to  the  de- 
fendant, a  stockbroker,  in  connection  with  his  account  in  his  own  in- 
dividual name  with  the  defendant  for  the  purchase  of  stocks  and  bonds 
on  margin.  It  is  also  alleged  that  these  moneys  were  unlawfully  and 
unauthorizedly  withdrawn  by  Meyer  from  the  bank  account  of  the 
corporation  by  means  of  various  checks  made  to  the  order  of  defend- 
ant and  delivered  to  him  by  Meyer.  It  is  further  alleged  that  the 
defendant  received  and  accepted  said  checks  "with  knowledge  of  the 
facts  hereinbefore  set  forth  and  without  proper  inquiry  and  investi- 
gation," and  "converted  and  appropriated  the  proceeds  of  said  checks 
to  his  own  use,"  to  the  damage  of  the  corporation  and  its  creditors 
in  the  sum  of  $3,300. 

[1]  The  action  is  thus  based  upon  the  alleged  conversion  of  the 
assets  of  the  corporation,  although  the  respond^it  mistakenly  claims 
that  the  action  was  one  for  money  had  and  received.  The  facts  are 
substantially  undisputed.  The  evidence  is  that"  on  the  28th  day  of 
April,  1916,  when  the  corporation  started  in  business,  it  adopted  a 
resolution  that  its  funds  be  deposited  in  its  corporate  name  with  the 
Broadway  Trust  Company,  subject  to  withdrawal  by  checks  made  in 
its  name  and  signed  by  its  treasurer.  It  appears,  however,  that,  al- 
though a  copy  of  this  resolution  was  left  with  the  bank,  the  checks  as 
matter  of  fact  were  signed,  not  in  the  name  of  the  corporation,  but  as 
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follows:    "Joseph  Meyer,  Treas."    The  checks  made  out  by  the  cor- 
poration upon  its  depositary  were  of  an  unusual  form,  as  follows : 

"No. .  New  York, .  191—. 

'^Joseph  Meyer  &  Co.,  Inc^  Importers, 
"353  Fifth  Avenua 
"Pay  to  tlxe  order  of  — dollars. 

And  in  the  left-hand  margin  thereof  appeared  the  words  and  figures 
following: 

"Broadway  Trust  Ck>mpany,  Broadway  and  Eighth  St 
"1—191." 

On  the  face  of  it  the  check  appears  as  though  directed  to  Joseph 
Meyer  &  Co.,  Incorporated,  instead  of  to  the  bank  whose  name  ap- 
pears in  the  margin  on  the  left  of  the  check.  In  other  words,  this 
check  differs  from  the  ordinary  checks,  in  that  the  name  of  the  bank 
IS  ordinarily  found  where  the  name  of  "Joseph  Meyer  Co.,  Inc.,"  ap- 
pears. 

The  evidence  touching  upon  the  financial  condition  of  the  corpora- 
tion may  be  briefly  stated  as  follows:  A  draft  on  the  corporation 
for  the  sum  of  $4,069.89,  which  became  due  on  November  15,  1916, 
was  protested  for  nonpayment  on  that  date;  on  December  15,  1916, 
a  draft  for  3,739.15  francs  drawn  upon  the  corporation  was  duly  pro- 
tested for  nonpayment;  still  another  draft  for  4,846.21  francs  drawn 
upon  the  corporation  was  duly  protested  on  January  15,  1917,  for 
nonpayment.  These  acts  are  claimed  by  the  plaintiff  to  establish  in- 
solvency. Some  time  before  May,  1917,  the  sheriff  sold  the  assets  of 
the  corporation  under  an  execution  on  a  judgment  against  it.  In 
April,  1917,  an  involuntary  petition  in  bankruptcy  was  filed  against 
the  corporation,  and  on  May  2,  1917,  by  its  consent,  it  was  duly  ad- 
judged a  bankrupt. 

The  facts,  so  far  as  defendant  is  concerned,  are  that  the  four  checks 
in  question  were  delivered  by  Meyer  to  the  defendant,  who  made  no 
inquiry  or  investigation  of  any  kind  as  to  the  right  of  Meyer  to  use 
the  corporation  checks  in  payment  of  his  individual  speculations.  It 
also  appears  that  Meyer  had  no  individual  bank  account  with  the 
Broadway  Trust  Company,  but  did  have  one  with  the  Columbia  Trust 
Company.  That  the  checks  in  question  were  drawn  ag:ainst  the  cor- 
poration's account  upon  the  Broadway  Trust  Company  is  beyond  dis- 
pute- :  Although  Joseph  Meyer  was  on  the  witness  stand,  as  were 
also  the  bookkeeper  of  the  corporation  and  one  of  its  auditors  and 
accountants,  there  was  no  attempt  made  to  give  any  explanation  with 
respect  to  the  state  of  the  personal  account  of  Meyer  with  the  cor- 
poration. The  principal  books  of  the  corporation  were  missing,  and 
were  not  produced  upon  the  trial.  There  was  no  explanation  made 
or  any  evidence  given  as  to  Meyer's  stock  holdings  in  the  corporation, 
or  whether  there  was.  anything  due  to  him  from  the  corporation,  and, 
if  so,  whether  the  checks  were  drawn  by  him  in  payment  of  such  ia- 
debtedness,  nor  was  any  proof  given  showing  that  they  were  drawn 
by  authority  of  the  corporate  officers  and  with  their  knowledge-    The 
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facts  in  this  case  are  thus  distinguishable  from  those  appearing  in 
Kepner  Co.  v.  Hutton,  179  App.  Div.  130,  166  N.  Y.  Supp.  408,  af- 
firmed 226  N.  Y.  674,  123  N.  E.  871,  and  other  cases.  The  evidence 
as  it  stands  is  that  the  funds  of  the  corporation  were  converted. 

[2]  As  to  the  duty  of  the  defendant  in  the  premises,  it  seems  to  me 
that  the  facts  in  this  case  present  a  situation  which  would  have  put  an 
ordinarily  prudent  person  upon  his  inquiry.  In  the  first  place,  the 
checks  were  of  an  unusual  form,  as  already  stated.  The  signature 
was  only  that  of  Meyer,  signed  as  treasurer.  Such  a  signature  would 
indicate  to  the  average  mind  that  the  check  was  not  drawn  against 
the  individual  account  of  Meyer,  but  against  some  body,  corporation, 
or  committee  of  which  he  was  the  treasurer.  The  defendant  thus 
had  notice  that  Meyer  was  using  the  funds  of  some  body  of  which  he 
was  treasurer,  which  would  not  be  likely  to  be  engaged  in  speculative 
stock  transactions.' 

If  defendant  had  inquired  of  the  Broadway  Trust  Company,  upon 
which  the  checks  in  question  were  drawn,  he  could  have  ascertained 
the  nature  of  that  account,  and  would  have  been  in  all  probabilitv 
told  that  the  account  was  that  of  Joseph  Meyer  &  Co.,  Jncorporated. 
Having  thus  learned  that  the  account  was  that  of  the  corporation, 
defendant  could  have  made  further  inquiries  at  the  place  of  business 
of  that  concern  as  to  the  authority  of  Joseph  Meyer,  as  treasurer,  to 
draw  checks  in  its  favor  upon  the  speculative  stock  transaction,  which 
was  wholly  unrelated  to  the  merchandising  business  of  the  defendant 
corporation.  He  could  have  inquired  for  the  resolution  of  the  cor- 
poration which  conferred  authority  upon  Meyer  to  draw  such  checks. 
The  evidence  shows  that  defendant  made  not  the  slightest  effort  to 
inquire  as  to  Meyer's  authority,  and  it  appears  that  even  Meyer  him- 
self was  not  questioned  as  to  such  authority.  There  is  no  reason  to 
suppose  as  a  matter  of  law  that  he  would  have  given  a  false  answer 
to  any  question  that  may  have  been  put  to  him  concerning  the  au- 
thority of  using  the  corporate  funds. 

The  case  seems  to  fall  within  the  rule  recognized  in  Marshall  v. 
De  Cordova,  26  App.  Div.  615,  619,  SO  N.  Y.  Supp.  294  (citing  Gerard 
V.  McCormick,  130  N.  Y.  261,  267,  29  N.  E.  115,  14  L.  R.  A.  234); 
Rochester  &  C.  T.  R.  Co.  v.  Paviour,  164  N.  Y.  281,  287,  288,  58 
N.  E.  114,  52  L.  R.  A.  790;  Moch  v.  Security  Bank,  176  App.  Div. 
842,  848,  163  N.  Y.  Supp.  217  \  Cohnfeld  v.  Tanenbaum,  176  N.  Y. 
126,  68  N.  E.  141,  98  Am.  St.  Rep.  653;  Ward  v.  City  Trust  Co.,  192 
N.  Y.  61,  84  N.  E.  585 ;  Wagner  Trading  Co.  v.  Battery  Park  Na- 
tional Bank,  228  N.  Y.  37,  126  N.  E.  347. 

[3]  Upon  the  undisputed  facts  appearing  upon  the  record,  it  seems 
to  me  that  the  question  of  whether  or  not  3ie  rights  of  creditors  were 
involved  was  wholly  immaterial  to  the  maintenance  of  this  action.  The 
unauthorized  act  of  Meyer  in  using  his  position  as  treasurer  to  draw 
checks  upon  the  corporate  funds  for  himself  to  the  order  of  defend- 
ant was  a  fraud  upon  the  corporation,  constituting  a  conversion  of 
its  assets.  The  corporation  was  therefore  in  a  position  to  maintain 
this  action  in  its  own  behalf  by  reason  of  this  diversion  of  its  funds, 
regardless  of  the  question  of  rights  of  creditors. 
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The  learned  trial  justice  refused  to  find  most  of  the  findings  pro- ' 
posed  by  the  appellant,  for  which  there  was  ample  justification  upon 
the  proofs. 

The  learned  trial  justice  also  erred  in  finding  that  the  checks  in  ques- 
tion were  the  personal  checks  of  Meyer.  Tfiiere  is  not  the  slightest 
evidence  to  warrant  such  a  finding. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abdde  the  event.    Settle  order  on  notice.    All  concur. 


(101  App.  Div.  553) 
JAMES  K.  THOMSON  CO.,  Inc.,  v.  INTERNATIONAL  COMPOSITIONS 

CO.,  Inc. 

(Suprenie  Court,  Appellate  I>tviBion,  First  Department    April  30,  1920.) 

1.  SaUCS  ^=»439 — ^WHXSE    ABTICLB    is    sold    tor    PABTIOXJIAB   OBJSXST,    8KEXCB 

MUST  PBOVK  THAT  XT  POSaBfifiBB  TBE  QnAUTT  BBQUIBBD. 

Where  copper  oxide  was  sold  for  the  making  of  marine  paint,  and 
a  fine  quality  was  necessary,  the  seller,  havitl|;  knowledge  of  such  fact, 
has  the  burden.  In  an  action  for  the  purchase  price,  of  showing  that  he 
famished  the  reqnired  qnality. 

2.  BviDENcn  «9s>96<2h-A   dsivndaivt,   usqikg    oouNTiatcutnc,   icusr  proyb 

SAME. 

A  defendant,  urging  a  counterclaim,  has  the  burden  of  proving  the  same. 
S.  Tbial  ^=:>234(7) — ^Iiybtbuction  on  butebs'  counterclaim  erroneous  be- 
cause CASTING   on  buyer  BURDEN  OF  PROVING  SELLER'S  NONPERFORMANCE. 

In  an  action  by  a  seller  of  copper  oxide,  which  was  to  be  used  for 
manufacturing  marine  paint,  where  the  purchaser,  who  returned  some 
of  the  last  shipment  and  was  allowed  credit,  claimed  part  of  that  ship- 
ment was  used  before  discovering  that  it  was  unfit  and  that  it  was  dam- 
aged, the  court,  having  correctly  charged  that  the  seller  had  the  burden 
of  proving  that  it  furnished  the  quality  of  oxide  required,  erred  when 
it  charged  that  the  bmrden  was  on  descendant  to  establish  that  the  quality 
•  of  copper  oxide  delivered  was  inferior  to  that  specified,  and  that  de- 
fendant must  prove  the  amount  of  its  damages,  for,  while  defendant 
had  the  burden  of  proving  its  counterclaim,  failure  to  establish  the 
same  would  not  entitle  plaintifC  to  recover. 

4.  EVIDENOB  ^=S>&14(1) — KYIDHRCR  THAT   GOODS   BSJBCTBD    BT  PLAINTIFF   WEBE 
ACCEPTED  BT   OTHER  CUSTOMERS  INADMISSIBLE  AS  HEARSAY. 

In  an  action  for  the  purchase  price  of  copper  oxide,  sold  for  making 
marine  paint,  where  the  buyer  claimed  that  the  last  shipment  was  de- 
fective, and  it  suffered  damage  from  the  use  of  part  of  the  same,  evidence 
that  part  of  the  shipment  returned  as  defective  was  sold  to  other  cu»- 
tomers,  who  inade  no  complaint  of  quality,  was  inadmissible,  being  pure- 
ly hearsay. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  James  K.  Thomson  Company,  Incorporated,  against  the 
International  Compositions  Company,  Incorporated.  From  a  judg- 
ment for  plaintiff  and  an  order  denying  new  trial,  and  from  an  order 
amending  or  modifying  the  verdict,  defendant  appeals.  Reversed, 
and  new  trial  granted. 

Arthur  O.  Townsend,  of  New  York  City,  for  appellant. 
William  E.  Sims,  of  New  York  City,  for  respondent. 

SMITH,  J.    The  action  is  brought  by  the  plaintiff  to  recover  from 

the  defendant  the  purchase  price  of  a  quantity  of  copper  oxide,  which 

-  ■  ■  ■        • 
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was  sold  by  the  plaintiff  to  the  defendant  on  the  8th  day  of  June,  1917. 
The  amount  contracted  to  be  sold  was  11,862  pounds,  which,  at  33 
cents  a  pound,  amounted  to.  $3,914.66.  There  were  three  deliveries 
of  this  oxide.  After  the  third  delivery  the  defendant  returned  2,907 
pounds,  and  the  plaintiff  received  it  and  gave  the  defendant  a  credit 
of  $955.31  therefor.  The  balance  due  for  the  oxide  not  returned  and 
accepted  was  $2,955.15,  if  the  goods  delivered  were  in  full  accord 
with  the  requirements  of  the  contract,  and  it  is  for  this  amount  that 
the  plaintiff  has  recovered  judgment  in  this  action. 

These  goods  were  sold  for  a  specific  purpose;  that  is,  for  making 
a  high-grade  anti-fouling  marine  paint.  The  plaintiff  had  full  knowl- 
edge of  the  requirements  of  the  defendant,  and  knew  that  there  was 
required  for  the  work  a  very  fine  grade  of  copper  oxide,  and  the 
first  two  deliveries  were  fully  up  to  the  standard  required  by  the 
defendant.  The  third  delivery,  however,  was  claimed  to  have  been 
much  coarser.  There  were  foreign  substances  in  it,  and  it  would 
not  pass  through  the  fine  seive  that  the  other  copper  oxide  which  had 
been  delivered  would  pass  through.  This  is  claimed  by  the  defendant 
to  be  not  at  all  in  conformity  with  the  requirements  of  the  contract  and 
with  the  class  of  article  known  by  the  plaintiff  to  be  necessary  for  the 
defendant's  uses.  Before  discovering  the  defect  in  this  article,  how- 
ever, the  defendant  had  used  about  one-third  of  this  third  shipment, 
which  was  defective,  and  in  making  paints  therefrom,  it  made  paint 
which  was  utterly  useless,  and  which  was  returned  by  its  patrons,  and 
the  defendant  claims  to  have  suffered  damages  by  reason  of  the  loss  of 
other  materials  that  tliey  put  mto  the  paints,  which  were  thus  rendered 
unsalable  by  reason  of  this  defective  copper  oxide,  and  the  damage 
they  suffered  they  seek  to  counterclaim  in  the  amount  of  $5,267.66, 
Upon  the  plaintiff's  claim,  and  the  defendant's  counterclaim,  this  case 
was  submitted  to  the  jury. 

[1-3]  In  defining  the  rules  of  law  which  govern  the  plaintiff's  right 
to  recover,  the  trial  judge  properly  stated  the  law  that,  if  the  plaintiff 
had  knowledge  that  the  defendant  required  a  certain  quality  of  copper 
oxide  for  the  use  of  the  paint  as  it  was  manufactured,  then  it  was 
bound  to  furnish  that  quality  under  the  contract,  and  that  the  burden 
of  proof  was  upon  the  plaintiff  to  show  that  it  had  fulfilled  its  contract 
and  that  it  furnished  that  quality.  Turning,  then,  to  the  counterclaim 
of  the  defendant,  the  court  stated  that  the  defendant  had  the  burden 
of  proof,  in  establishing  its  counterclaim,  to  prove  that  the  goods  were 
not  of  the  quality  required  by  the  contract,  and  required  by  the  knowl- 
edge that  the  plaintiff  had  of  the  defendant's  requirements  and  the 
damage  that  they  suffered  therefrom. 

In  passing  then  upon  the  defendant's  request,  the  court  charged  as 
follows : 

"The  burden  of  proof  is  on  the  defendant  to  establish,  first,  that  the  quality 
of  copper  oxide  delivered  by  the  plaintiff  to  defendant  was  Inferior  to  that 
specified  in  the  contract.  The  duty  Is  on  the  defendant  to  show  that.  Second, 
the  amount  of  damages.  They  must  prove  the  amount  of  their  damages,  that 
it  was  damage  naturally  attributable  to  plaintiff's  failure  to  supply  such 
specific  product.  If  the  defendant  fails  to  establish  both  of  these  matters 
by  a  fair  preponderance  of  cfvidence,  the  plaintiff  is  entitled  to  recover  a 
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yerdict  for  the  amount  of  his  claim,  $2,955.15,  with  interest  from  July  8, 
1917. 

"Mr.  Griffin:  I  take  an  exception  to  that,  as  your  honor's  main  charge  on 
that  was  satisfactory." 

The  trial  judge  was  clearly  in  error  in  making  this  charge.  It  is 
true  that  the  defendant  must  prove  his  cause  of  action  upon  his  coun- 
terclaim, biit  the  mere  failure  of  the  defendant  to  prove  his  counter- 
claim does  not  necessarily  give  the  plaintiff  the  right  to  recover  in 
the  action.  The  trial  judge  properly  stated  that  the  plaintiff,  in  order 
to  recover,  had  the  burden  of  proof  to  show  affirmatively  that  the  cop- 
per oxide  was  in  full  compliance  with  the  terms  of  the  contract,  and 
yet  in  charging  upon  this  request  the  court  stated  that,  unless  the  de- 
fendant showed  by  a  preponderance  of  evidence  that  it  was  not  in  full 
compliance  with  the  terms  of  the  contract  the  plaintiflf  is  entitled  to 
recover  upon  its  cause  of  action.  To  this  an. exception  was  taken,  and 
the  defendant's  couuisel  naturally  said  that  he  was  satisfied  -with  the 
charge  as  already  made  upon  that  subject,  which  required  the  plain- 
tiff, in  order  to  recover,  to  show  by  a  preponderance  of  evidence  that 
the  goods  delivered  were  in  full  compliance  with  the  terms  of  the  con- 
tract. Under  this  charge  of  the  court,  even  though  the  goods  were 
not  in  full  compliance  with  the  terms  of  the  contract,  if  the  defendant 
had  not  proven  by  a  preponderance  of  evidence  that  he  had  suffered 
damage  by  reason  of  this  fact,  tlien  the  plaintiff  was  allowed  to  recover 
upon  his  full  claim  for  goods  delivered,  even  though  it  had  failed  to 
show  by  a  preponderance  of  evidence  that  those  goods  were  in  full 
compliance  widi  the  requirements  of  the  contract.  This  was  incon- 
sistent with  the  instructions  given  to  the  jury  in  the  main  charge  as 
to  the  liability  of  the  defendant  upon  plaintiff's  cause  of  action,  which 
instructions  were  undoubtedly  proper  as  originally  given,  and  this 
charge  authorized  the  jury  to  find  for  the  plaintiff  without  making 
the  proof  that  the  law  required  in  order  to  determine  defendant's 
liability. 

[4]  Some  of  these  goods  were  returned  by  the  defendant  to  plaintiff 
and  were  accepted  by  the  plaintiff.  For  those  specific  goods  no  claim 
is  made  in  this  complaint.  The  plaintiff  was  allowed,  however,  to 
show  that  these  goods,  which  were  a  part  of  the  third  shipment,  had 
been  sold  to  other  customers,  who  had  made  no  complaint  as  to  their 
quality.  The  fact  that  these  other  customers  had  made  no  complaint 
as  to  the  quality  of  these  goods  sold  to  them  was  purely  hearsay  evi- 
dence upon  the  question  of  the  quality  of  these  goods,  and  the  court 
erred  in  allowing  this  proof  to  be  made  over  the  defendant's  objection 
and  exception. 

There  are  other  questions  raised  in  the  brief,  which  may  not  be 
raised  upon  another  trial,  and  which  it  is  unnecessary  here  to  discuss. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event.    All  concur. 
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MOTOR  OAR  EQUIPMENT  CO.  ▼.  ABELES  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    April  80,  1920.) 

iNJimoTiON  ^s»26(7)— Makes  of  notbs,  which  can  ski  xtp  fbaud  in  pbocubb- 

HENT,  HAS  ADEQUATE  BEMEDT. 

Plaintiff  corporation,  alleging  that,  in  transaction  whereby  majority 
stockholder  sold  out,  such  stockholder  acted  as  agent  of  all  other  members 
of  his  family,  including  present  holder  of  notes  given  by  company,  and 
was  guilty  of  fraud,  there  was  no  bona  fide  hoi  fling  of  notes,  company 
may  set  up  any  fraud  in  their  procurement  as  a  complete  defense,  and  has 
adequate  remedy  at  law  in  action  on  notes,  and  is  not  entitled  to  injunc- 
tion restraining  action. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Motor  Car  Equipment  Company  against  Clifford 
Abeles,  impleaded  with  James  A.  Abeles.  From  an  order  denying 
the  motion  of  defendant  Clifford  Abeles  to  set  aside  a  temporary  in- 
junction, he  appeals.    Reversed,  and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Charles  S.  Fettretch,  of  New  York  City,  for  appellant. 
Howard  C.  Lake,  of  New  York  City,  for  respondent. 

SMITH,  J.  In  January,  1919,  one  James  A.  Abeles  was  the  vice 
president  and  general  manager  of  the  plaintiff.  His  father,  Juliu^  D. 
Abeles,  was  a  stockholder,  as  was  Alfred  T.  Abeles,  a  brother,  and  the 
defendant  Clifford  Abeles  was  both  a  stockholder  and  director.  In 
fact,  James  A.  Abeles,  at  that  time,  seemed  to  be  in  full  control  of 
the  corporation.  About  that  time  the  control  passed  to  others.  James 
A.  Abeles  owned  certain  stock  of  the  corporation,  as  did  others  of  his 
family  heretofore  mentioned,  including  this  defendant.  Some  of  his 
stock  was  common ;  some  preferred  stock.  There  were  claims  against 
the  corporation  by  James  A.  Abeles,  and  in  favor  of  the  corporation 
against  otlier  members  of  the  family,  before  mentioned.  Upon  the 
30th  day  of  January,  1919,  one  Taussig,  representing  the  plaintiff, 
and  James  A.  Abeles  came  together,  and  it'  was  agreed  that  all  other 
claims  should  be  canceled  and  James  A.  Abeles  should  procure  from 
his  family  an  assignment  of  all  the  stock  that  they  owned,  and  that 
$4,000  should  be  paid  to  Abeles  for  the  cancellation  of  his  con- 
tract with  the  corporation,  and  $32,000  should  be  paid  for  the  shares 
of  stock  belonging  to  the  said  James  A.  Abeles  and  his  family,  and 
such  payment  to  be  made  first  by  a  check  of  $10,000  and  then  by 
three  notes,  for  $8,000,  $8,000,  and  $10,000  payable  in  60,  90  and  120 
days  after  February  1,  1919. 

On  January  31st  James  A.  Abeles  delivered  his  resignation,  sur- 
rendered the  various  certificates  of  stock  held  by  himself  and  his 
family,  and  received  the  check  and  notes  above  mentioned.  At  that 
time  James  A.  Abeles  delivered  to  the  respondent  a  receipt  for  the 
theck  and  notes  which  contained  the  following  provision : 
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''With  these  checks  and  notes  I  herewith  release  the  Motor  Oar  fiqal^ment 
Oompany  and  Walter  M.  Taussig  from  any  claims  from  me  for  compensation 
or  claims  hy  me  against  the  Motor  Car  Equipment  Ck>mpany  or  Walter  M. 
Taussig,  and  gaarantee  that  there  are  no  other  claims  against  the  Motor  Car 
Equipment  Company  contracted  by  me,  which  are  not  on  the  books  of  record^ 
of  the  company  as  per  this  date.** 

The  $10,000  check  was  cashed,  and  one  of  the  $8,000  notes  was 
paid  at  its  mattirity.  The  two  remaining  notes,  one  for  $8,000  and 
one  for  $10,000,  were  not  paid  at  maturity,  and  were  assigned  first  to 
the  father,  Julius  D.  Abeles,  and  afterwards  to  the  defendant  Clif- 
ford Abeles,  who  brought  an  action  at  law  upon  these  notes.  When 
those  actions  were  about  ready  for  trial,  this  plaintiflE  brought  this 
equity  action,  alleging  that  tfiis  settlement  by  James  A.  Abeles  was 
made,  not  only  for  himself,  but  as  agent  for  the  other  members 
of  his  family,  including  the  defendant  Clifford  Abeles,  and  alleging 
that  the  settlement  was  induced  by  false  representations  made  by 
James  Abeles  as  to  certain  items  of  credit  to  which  James  A.  Abeles 
claimed  to  be  entitled,  and  as  to  certain  items  of  debit  from  him 
to  the  company,  and  as  to  other  matters  material  to  the  settlement. 
General  relief  was  asked,  that  there  be  an  accounting  between  them, 
that  these  notes  be  canceled  as  having  been  obtained  by  fraud,  and 
the  plaintiff  offered  to  return  the  stock  or  such  part  thereof  as  might 
be  deemed  equitable,  and  as  required  by  the  final  decree  of  the  court. 

In  this  action  the  plaintiff  has  obtained  this  preliminary  injunction, 
which,  among  other  things,  enjoins  the  defendant  Clifford  Abeles  from 
prosecuting  the  actions  at  law  upon  the  notes.  The  defendant  Clif- 
ford Abeles  made  a  motion  to  set  aside  the  temporary  injunction, 
which  has  been  denied,  and  it  is  from  this  denial  that  this  appeal  has 
been  taken. 

I  am  unable  to  see  how  any  right  in  equity  is  here  alleged.  Upon 
the  allegations  of  the  complaint,  3ie  plaintiflE  has  an  adequate  remedy 
at  law  in  defense  of  these  notes  in  that  action.  He  alleges  that  in  the 
whole  transaction  James  A.  Abeles  acted  as  agent  of  defendant  Clif- 
ford Abeles  and  of  all  other  members  of  his  family,  and  was  guilty  of 
this  fraud.  If  that  be  a  fact,  then  there  can  be  no  bona  fide  holding  of 
these  notes,  and  the  plaintiflf  may  set  up  any  fraud  in  the  procurement 
of  the  notes  as  a  complete  defense  thereto.  This  would  seem  to  be 
in  accord  with  our  holding  in  Gilleran  v.  Owens,  182  App.  Div.  580, 
169  N.  Y.  Supp.  958,  ^Etna  Explosives  Co.,  Inc.,  v.  Bassick,  176  App. 
Div.  577,  163  N.  Y.  Supp.  917,  and  Gillette  Clipping  Machine  Co.  v. 
Elting,  170  App.  Div.  185,  155  N.  Y.  Supp,  989. 

The  order  should  be  reversed,  with  $10  costs  and  disbursement^ 
and  the  motion  denied,  with  $10  costs.    All  concur, 
181N.Y.S.— 41 
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PARSONS  V.  PARSONS. 

(Sqpreme  Court,  Appellate  Division,  First  Department    April  30,  1920.) 

1,  Divorce  ^=»108— -Testimony  of  defendant  wife  as  to  convebsation  with 

husband  ibbeubvant  to  issue  of  her  adultery. 

In  husband's  action  for  divorce  on  ground  of  adultery,  testimony  of  de- 
fendant wife  to  conversation  with  husband  concerning  their  separation, 
and  that  his  uftdue  attentions  to  a  single  woman  WQre  an  element  therein, 
held  inadmissible  as  irrelevant  under  answer,  in  effect  a  general  denial 
by  wife  of  her  own  adultery. 

2.  Divorce  ^=>53 — Husband  guilty  of  misconduct  cannot  complain  of 

LIKE   misconduct  BY  VfTFE, 

Under  Code  Civ.  Proc.  §  1758,  sttbd.  4,  a  husband  guilty  of  marital  mis- 
conduct will  not  be  heard  to  complain  of  like  misconduct  on  the  part 
of  his  wife,  if  the  issue  is  properly  presented. 
8.  Divorce  ^=:»120 — Evidence  that  husband  brought  wife  and  corespond- 
ent TOGETHER  COMPETENT. 

In  husband's  action  for  divorce  on  ground  of  wife's  adultery,  evidence 
showing  husband  brought  defendant  wife  and  the  corespondent  together 
and  encouraged  their  intima<*y  is  competent 
4.  Divobox  ^=>129(16) — ^Vjbbdict  fob  wife  on  issue  of  adultery  against 
weight  of  evidence. 

In  husband's  action  for  divorce  on  ground  of  adultery,  verdict  for  ae- 
f^idant  wife  on  such  issue  held  against  weight  of  evidence. 

Appeal  from  Trial  Term,  New  York  County. 

Action  for  divorce  by  Johft  P.  Parsons  against  Edith  M.  Parsons. 
From  a  judgment  dismissing  the  complaint  on  the  merits  after  verdict 
for  defendant,  and  from  an  order  denying  his  motion  for  new  trial, 
plaintiff  appeals.    Judgment  and  order  reversed,  and  new  trial  granted. 

Argued  before  DOWLING,  LAUGHLIN,  PAGE.  MERRELL, 
and  GREENBAUM,  JJ. 

Daniel  E.  Hanlon,  of  New  York  City  (Anthony  J.  Ernest,  of  New 
Yprk  City,  of  counsel),  for  appellant. 

Jordan  &  Williams,  of  New  York  City  (Clark  L.  Jordan,  of  New 
York  City,  of  counsel,  and  E.  Sidney  Williams,  of  New  York  City, 
on  the  brief),  for  respondent. 

LAUGHLIN,  J.  This  is  an  action  by  a  husband  for  a  divorce. 
By  a  bill  of  particulars  the  issues  became  limited  to  plaintiff's  charges 
that  his  wife  had  committed  adultery  with  one  Danby  on  the  20th, 
21st,  23d,  and  24th  days  of  March,  1919,  in  apartment  1-F,  then  oc- 
cupied by  the  defendant  and  her  daughter,  10  years  of  age,  in  the 
apartment  building  known  as  No.  245  Ft.  Washington  avenue  in  the 
borough  of  Manhattan,  New  York.  The  parties  were  married  on  the 
19th  of  October,  1907,  and  resided  together  as  husband  and  wife  un- 
til November  4,  1918,  when  they  separated ;  the  husband  leaving  her 
and  the  two  children,  the  daughter  10  and  a  son  9  years  of  age,  and 
going  to  a  hotel.  In  January,  1919,  the  husband  returned,  and  the 
parties  attempted  to  resume  marital  relations;  but  after  a  few  days 
they  agreed  to  separate,  and  the  husband  again  departed,  leaving  his 
wife  and  children  in  the  apartment,  where  they  had  been  residing. 

4s»For  other  cases  see  tame  topic  A  KET-NUMBER  in  all  Key-Numbered  Digests  .A  Indexes 


Digitized  by 


Google 


Sup.  Ct)  PARSOKS  V.  PARSONS  643 

(181  N.Y.S.) 

The  daughter  subsequently  became  ill  with  scarlet  fever,  and  on  being 
notified  thereof  by  his  wife  the  plaintiflF  called  and  at  her  request  took 
the  bpy,  in  order  that  the  boy  might  not  contract  the  disease,  to  the 
residence  of  the  parents  of  the  husband  in  Philadelphia. 

Defendant  testified  that  she  had  repeatedly  seen  Danby,  who  was 
a  foreigner  and  spoke  but  little  English,  on  Riverside  Drive  near  her 
apartment  for  a  period  of  two  months  prior  to  the  1st  of  January, 
1919,  and  that  "finally  he  got  so  that  when  he  passed  me  he  raised  his 
hat/*  and  that  on  New  Year's  Day  they  were  both  looking  at  the  boats 
in  the  river,  and  "we  got  talking  about  them";  that  Danby  then 
said  to  her  that  he  walked  on  the  Drive  a  good  deal,  and  had  seen 
her  very  often,  and  asked  if  she  would  walk  with  him  "sometimes," 
to  which  she  replied,  "Yes ;  I  would,  sometimes,"  and  she  added,  "and 
that  is  the  way  we  did  for  quite  awhile" ;  that  thereafter  Danby  call- 
ed at  her  apartment  from  time  to  time  to  take  her  for  a  walk  or  to 
a  picture  show;  that,  after  first  meeting  Danby,  they  walked  togeth- 
er on  the  Drive  in  the  afternoon  about  twice  a  week  for  two  weeks, 
and  then  she  did  not  see  him  until  the  latter  part  of  February,  when 
he  commenced  calling  at  her  apartment,  and  that  he  called  once  when 
her  husband  was  there,  and  then  took  her  to  a  picture  show,  and  that 
they  occasionally  went  to  a  picture  show  in  the  evening,  and  had 
ice  cream  afterwards,  and  then  he  would  leave  her  at  the  door  of 
the  apartment  house ;  that  after  her  husband  left  her  the  second  time 
Danby  called  about  twice  a  week,  or  three  times  in  all  before  her 
daughter  became  ill,  sometimes  in  the  afternoon  and  sometimes  in  the 
evening ;  that  he  came  to  dinner  one  Sunday  shortly  before  her  daugh- 
ter became  ill,  and  remained  as  late  as  1  or  2  o'clock,  and  on  one  oc- 
casion, while  both  children  were  with  her,  remained  all  night  and  slept 
on  the  davenport;  that  this  was  after  the  apartment  had  been  bur- 
glarized and  some  money  had  been  stolen  from  her;  that  Danby  re- 
mained quite  frequently  until  2  o'clock  in  the  morning  after  her 
daughter  became  ill,  and  helped  her  in  waiting  on  the  daughter ;  that 
on  the  23d  of  March  Danby  was  there  to  dinner,  as  was  also  Miss 
Vroom;  that  the  witness  was  greatly  worried  concerning  her  daugh- 
ter, who  was  very  sick,  and  was  upset  over  the  former  burglary  and 
on  accoimt  of  a  fire  in  the  apartment  that  day,  which  might  have  been 
serious,  had  she  not  timely  discovered  it,  and  she  asked  Miss  Vroom 
to  remain  with  her  all  night,  and,  on  Miss  Vroom  declining,  she  asked 
Danby  to  stay,  and  he  consented  and  said  he  could  sleep  qn  the  daven- 
port, and  that  she  "said  he  could  take  her  bed,  and  that  she  could 
sleep  with  hei*  daughter ;  that  Danby  retired  between  1  and  2  o'clock 
in  the  morning,  and  she  proceeded  to  take  a  bath,  and  as  she  was 
leaving  the  bath  room  she  heard  a  noise,  and,  thinking  it  was  made 
by  a  burglar,  she  entered  the  room  in  which  Danby  was  and  attempted 
to  awaken  him,  when  a  flashlight  was  thrown  into  the  room  by  her 
husband,  who  with  two  detectives  and  a  friend  had  stealthily  entered. 
She  denied  the  charges  of  adultery,  as  did  also  Danby,  who  corroborat- 
ed her  with  respect  to  the  circumstances  under  which  he  was  remain- 
ing in  the  apartment. 
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[t]  Plaintiflf's  charges  are  based  on  these  facts,  and  on  the  attire 
and  conduct  of  the  wife  when  he  and  the  others  so  entered  the  apart- 
ment. On  the  vital  issue  of  fact  presented  by  this  evidence,  we  think 
the  appellant  was  prejudiced  by  the  reception,  over  his  objection  and 
exception,  of  incompetent  evidence.  Defendant  was  permitted  to  tes- 
tify, over  plaintiff's  objection  and  exception  that  it  was  incompetent, 
immaterial,  and  irrelevant,  to  a  conversation  with  her  husband  con- 
cerning their  separation.  She  testified,  in  substance,  that  her  hus- 
band became  unduly  interested  in  Miss  Vroom  and  that  he  -favored 
their  separating,  and  on  his  persisting  in  his  attentions  to  Miss  Vroom 
and  accompanying  her  home,  only  a  half  mile  distant,  at  midnight,  and 
remaining  until  3  a.  m.  on  several  occasions,  she  consented  to  their 
separating;  and  when  he  returned  and  attempted  to  live  with  her 
again,  he  promised  to  amend  his  conduct  with  respect  to  Miss  Vroom, 
but  that,  after  letting  her  go  home  alone  one  night,  he  resumed  his 
former  conduct  with  respect  to  accompanying  her  home  and  remain- 
ing there  very  late,  and  when  she  again  remonstrated  with  him  he 
said  that  it  would  be  better  for  them  to  separate,  and  thereupon  they 
agreed  to  and  did  separate.  This  evidence  was  not  within,  and  had 
no  bearing  on,  the  issues,  which  were  confined  to  the  charges  of  adul- 
tery by  the  wife.  The  answer  was,  in  effect,  a  general  denial,  and 
contained  no  affirmative  defense  or  counterclaim.  In  these  circum- 
stances, neither  the  cause  of  the  separation  nor  the  conduct  of  the  hus- 
band was  at  issue. 

The  learned  counsel  for  the  defendant  contends  that  the  testimony 
was  competent  to  show  the  relations  of  the  plaintiff  and  the  defendant, 
and  their  separation,  in  order  that  the  jury  might  understand  the  cir- 
cumstances of  the  defendant  living  alone  in  the  apartment,  and  as 
tending  to  show  plaintiff's  object  in  commencing  the  action.  It  was, 
of  course,  competent  to  show,  and  was  shown,  that  the  parties  had 
separated,  rendering  it  proper  for  the  defendant  to  continue  to  reside 
in  the  apartment  with  her  children ;  but  the  motives  or  reasons  which 
actuated  the  parties  in  separating  were  immaterial,  as  was  also  the 
plaintiffs  motive  in  bringing  the  action. 

Huntley  v.  Huntley,  73  Hun,  261,  26  N.  Y.  Supp.  266,  cited  as  an 
authority  in  support  of  the  contention  that  the  plaintiff's  motive  in 
bringing  the  action  was  to  enable  him  to  marry  another  may  be  shown, 
does  not  sustain  that  proposition.  The  testimony  there  held  compe- 
tent showed  that  what  defendant  did  was  cnllusively  induced  by  the 
plaintiff,  who,  in  order  to  be  relieved  of  the  bonds  of  matrimony, 
outlined  the  plan  by  which  the  defendant  was  to  afford  evidence  of 
an  appearance  of  having  committed  adultery  without  in  fact  commit- 
ting it,  and  it  was  held  that  such  evidence  that  the  conduct  of  the  de- 
fendant was  suggested  by  the  plaintiff  tended  to  corroborate  his  de- 
nial that  he  committed  the  offense.  In  the  case  at  bar  this  evidence 
necessarily  tended  to  prejudice  the  plaintiff  in  the  eyes  of  the  jury,  and 
it  doubtless  accounts  for  the  verdict,  for  it  would  be  quite  natural  for 
them  to  take  the  view  that,  if  the  plaintiff  was  guilty  of  misconduct, 
he  ought  not  to  be  heard  to  complain  of  like  misconduct  on  the  part 
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of  his  wife ;  acid  such  is  the  law,  if  the  issue  were  properly  presented. 
Code  of  Civil  Procedure  §  1758,  subd.  4. 

[2,3]  In  the  case  at  bar,  the  testimony  so  received  over  objection 
and  exception  in  no  manner  tended  to  explain  the  situation  in  which 
the  defendant  and  Danby  were  found,  for  there  was  no  claim  or  evi- 
dence that  the  plaintiff  in  any  manner  conspired  to  bring  about  her 
relations  with  E)anby,  or  was  in  any  manner  responsible  therefor.  Of 
course,  evidence  showing  tfiat  the  husband  brought  the  defendant  and 
Danby  together  and  encouraged  their  intimacy  would  have  been  com- 
petent ;  but  this  testimony  did  not  tend  to  establish  such  facts,  and  on 
the  defendant's  testimony  such  was  not  the  fact.  See  O'Hara  v. 
O'Hara,  136  App.  Div.  378, 120  N.  Y.  Supp.  982. 

[4]  We  are  also  of  opinion  that  the  verdict,  which  was  accepted  by 
the  Special  Term,  is  clearly  against  the  weight  of  the  evidence.  The 
gross  indiscretion  of  the  defendant  in  picking  up  an  acquaintance  with 
a  stranger,  and  in  a  comparatively  short  time  becoming  so  intimate 
with  him,  and  in  asking  him  to  remain  all  night  in  her  apartment 
and  to  occupy  her  bedroom,  subjecting  herself  to  be  found  in  the 
compromising!  position  in  which  she  concedes  she  was  when  her 
apartment  was  thus  entered,  and  in  then  jumping  into  the  bed  with 
the  corespondent  to  cover  her  nakedness,  renders  the  testimony  with 
respect  to  her  innocence  too  improbable  to  have  it  accepted  in  the  ad- 
ministration of  justice;  and  we  think  the  verdict  would  not  have 
been  rendered,  had  it  not  been  for  the  erroneous  reception  of  the 
testimony  to  which  reference  has  been  made. 

It  follows  that  the  judgment  and  order  should  be  reversed,  and 
a  new  trial  granted,  without  costs.    Settle  order  on  notice.    All  concur. 


aiO  Misc.  Rep.  684) 

AVBRBTT  ▼.  AVBRBTT. 

(Supreme  Court,  Special  Term,  New  York  County.    Marcb,  1020.) 

1.  Appeal  and  ebbob  ^»1208(2)-— Loweb  coubtb  have  jubisdiction  to  di- 

BECT  BEsmrtmoN. 

'^  The  proTislonB  of  the  Code  of  Civil  Procedure,  which  give  power  to  ap- 
peUate  courts  to  direct  restitution,  were  not  intended  to  be  exclusive, 
or  to  deprive  the  lower  court  of  a  jurisdiction  which  it  has  always  exer- 
cised under  the  common  law,  though  probably  It  should  be  efTected  by 
way  of  an  action  rather  than  upon  mere  motion. 

2.  DiVOBCE   ^5^258 — REtfi'lTUTlON  IS  If  or  APFUOABUB  TO  TXIIPOBABT   OB  PEE- 

ICANENT  ALIUONT. 

The  principle  upon  which  restitution  is  ordered  is  not  applicable  either 
to  temporary  or  permanent  alimony. 
S.  DivoBCE  ^=»199— Auifoinr  is  based  on  httsband's  duty  to  sufpobt  wmc. 

The  right  to  aUmony  arises  out  of  the  policy  of  the  law,  and  is  based, 
not  on  contract,  but  on  the  husband's  duty  to  support  his  wife  and  chil- 
dren. 
4.  DivoBCE  ^=>287— AuMONY  IS  not  a  subject  op  BESTmrriON. 

After  a  Judgment  for  a  wife  in  her  action  for  a  separation,  awarding 
alimony,  has  been  reversed  by  the  Appellate  Division,  the  husband'^  mo- 
tion for  an  order  directing  the  restitution  of  aUmony  paid  under  the 
judgment  below,  and  to  restrain  prosecution  of  a  claim  to  recover  on 

Cs9For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  A  fndexes 
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notes  gtren  on  accoont  of  alimony,  would  be  denied,  as  alimony  Is  not 
a  subject  of  restitution,  In  view  of  Code  ar.  Proc  Si  1323, 1759. 1766- 

Action  by  Birdie  Averett  against  Abraham  M.  Averett  On  mo- 
tion for  an  order  directing  restitution  of  paid  alimony.    Denied, 

See,  also,  189  App.  Div.  250,  178  N.  Y.  Supp.  405 ;  191  App.  Div. 
945,  181  N.  Y,  Supp.  927;   191  App.  Div.  948,  181  N.  Y.  Supp.  927. 

Max  D.  Steuer,  of  New  York  City,  for  plaintiflf. 

Alexander  S.  Natanson,  of  New  York  City,  for  defendant. 

BIJUR,  J.  The  question  raised  on  this  motion  is  whether  a  hus- 
band, defendant  in  an  action  for  separation,  is  entitled  to  restitution 
of  alimony  paid  under  a  judgment  upon  its  reversal  in  the  Appellate 
Division.  The  motion  itself  is  for  an  order  directing  restitution  and 
restraining  the  plaintiff  from  proceeding  in  the  Municipal  Court  to 
recover  on  certain  notes  given  by  the  defendant  on  account  of  such 
alimony. 

[  1  ]  The  plaintiff  urges  that  restitution  may  not  be  directed  except 
by  the  appellate  court.  I  do  not  think  that  the  provisions  of  the  Code 
which  award  that  power  to  appellate  courts  are  intended  to  be  exclu- 
sive or  to  deprive  the  lower  court  of  a  jurisdiction  which  it  has  al- 
ways exercised  under  the  common  law  (Haebler  v.  Myers,  132  N.  Y. 
363,  30  N.  E.  963,  IS  L.  R.  A.  588,  28  Am.  St.  Rep.  589),  though 
probably  it  should  be  effected  by  way  of  an  action  rather  than  upon 
mere  motion  (Wright  v.  Nostrand,  100  N.  Y.  616,  3  N.  E.  78). 

[2]  The  further  point  urged  by  plaintiff,  that  the  motion  is  prema- 
ture because  an  appeal  has  been  taken  from  the  judgment  of  the  Ap- 
pellate Division  to  the  Court  of  Appeals,  need  not  be  decided,  in  view 
of  my  opinion  that  the  principle  upon  which  restitution  is  ordered  is 
not  applicable  either  to  temporary  or  permanent  alimony.  The  only 
case  in  this  country,  cited  to  me  or  which  I  can  find,  in  which  the 
subject  has  been  directly  considered,  is  Mullin  v.  MuUin,  60  N.  H.  16, 
in  which  an  order  for  restitution  was  affirmed  apparently  as  matter  of 
course ;  the  Supreme  Court  saying  merely : 

''We  are  unable  to  conceive  of  any  reason  why  a  Judgment  in  a  divorce  suit 
should  bear  an  exceptional  character." 

With  all  due  respect  for  the  authority  ofi  that  learned  tribunal,  it 
seems  to  me  that  the  question  was  not  whether  the  judgment  in  a 
divorce  suit  bore  an  exceptional  character,  but  whether  such  excep- 
tional character  inhered  in  that  part  of  a  judgment  for  divorce  (or 
separation)  which  provides  for  the  payment  of  alimony.  In  that  re- 
spect such  a  judgment  appears  to  me  to  be  not  only  exceptional  but 
unique. 

[3,  4]  As  pointed  out  in  Wetmore  v.  Markoe,  196  U.  S.  68,  25  Sup. 
Ct.  172,  49  L.  Ed.  390,  2  Ann.  Cas.  265,  the  right  to  alimony  arises 
out  of  the  policy  of  the  law  and  is  based,  not  on  contract,  but  upon 
the  husband's  duty  to  support  his  wife  and  children.  The  length  to 
which  the  obligation  will  be  carried  and  enforced  is  well  illustrated  in 
De  Brauwere  v.  De  Brauwere,  203  N.  Y.  460,  96  N.  E.  722,  38  L.  R 
A.  (N.  S.)  508.    Although  alimony  which  has  accrued  prior  to  the 
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death  of  a  wife  is  not  a  personal  claim  that  dies  with  her,  but  prac- 
tically a  debt  which  survives  in  favor  of  her  personal  representative 
(Van  Ness  v.  Ransome,  215  N.  Y.  557,  109  N.  E.  593,  L.  R.  A.  1916B, 
852,  Ann.  Cas.  1917A,  580),  the  Supreme  Court  in  the  Wetmore 
Case  held  that  arrears  of  alimony  due  from  a  bankrupt  do  not  con- 
stitute a  provable  debt  barred  by  a  discharge  in  bankruptcy.  Indeed, 
the  mere  fact  that  the  amount  of  alimony  directed  to  be  paid  in  a 
final  judgment  may  be  varied  from  time  to  time,  as  provided  in  sec- 
tion 1759  of  the  Code  of  Civil  Procedure,  is  a  further  distinguishing 
characteristic.  See,  also,  Livingston  v.  Livingston,  173  N.  Y.  379,  66 
N.  E.  123,  61  L.  R.  A.  800,  93  Am.  St.  Rep.  600;  Lynde  v.  Lynde, 
162  N.  Y.  405,  56  N.  E.  979,  48  L.  R.  A.  679,  76  Am.  St.  Rep.  332. 

Finally,  I  think  it  may  properly  he  said  that  alimony  is  not  really 
the  subject-matter  of  an  action  either  for  a  separation  or  for  a  di- 
vorce. It  may  or  may  not  be  provided  for  according  to  the  circum- 
stances, as  expressly  authorized  in  sections  1759  and  1766  of  the  Code 
of  Civil  Procedure.  It  is  manifestly  only  an  incident  to  the  judg- 
ment, which  is  concerned*  directly  with  the  marital  rights  of  the  re- 
spective parties.  In  that  sense  I  do  not  think  that  it  falls  within  the 
description  of  section  1323  of  the  Code  of  Civil  Procedure,  and  sim- 
ilar provisions,  as  being  either  "property,  or  of  a  right  lost  by  means 
of  the  erroneous  judgment  or  order"  which  was  reversed,  and  was 
therefore  a  prqper  subject  for  an  order  of  judgment  of  restitution. 

From  another  point  of  view  it  may  be  said  that,  even  though  ali- 
mony has  been  paid  pursuant  to  the  direction  contained  in  a  final  judg- 
ment, it  has  been  paid,  not  merely  in  satisfaction  of  the  judgment, 
but  in  fulfillment  of  the  duty  of  the  husband  to  support  his  wife  and 
children  until  the  relation  upon  which  that  duty  depends  has  been  dis- 
solved by  a  final  judicial  determination.  ^  The  husband  is  in  any  event 
bound  to  support  his.  wife  until  he  is  judicially  absolved  from  that 
obligation.  The  amount  paid  in  discharge  thereof,  until  a  final  judg- 
ment in  the  husband's  favor,  may  have  been  fixed  by  direction  of  a 
court;  but  it  gives  rise  to  no  debt  on  the  part  of  his  wife,  for  by 
the  very  premise  there  are  no  equitable  considerations  which  au- 
thorize him  to  treat  it  as  "money  had  and  received."  While,  on  the 
one  hand,  it  is  strange  that  the  question  has  not  arisen,  except  in  the 
single  New  Hampshire  case  cited,  that  very  fact  is,  I  think,  significant 
of  the  acquiescence  of  the  bench  and  bar  in  the  conviction  that  alimony 
is  not  a  subject  of  restitution. 

Motion  denied 
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In  re  MANAY'S  WILL. 
(Supreme  Court,  Trial  Tenn,  EMe  County.    December,  1919.) 

1.  Wills  ^s»155(1)  —  "Undue  influenok''   is   destbuchon  of  iestatob's 

volition. 

To  sustain  charge  of  ''undue  Influence,'*  procuring  execution  of  will, 
it  must  appear  Influence  amounted  to  coercion  and  duress,  a  moral  coer- 
cion destructive  of  free  agency,  or  an  irresistible  importunity  causing 
testator  to  act  against  actual  will. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Undue  Influence.] 

2.  Wills  9=»166(1)  —  Evidence   not  justhting  findino  of  xtndxts  in- 

fluence. 

Evidence  held  insufficient  to  sustain  Jury's  finding  that,  in  executing 
his  will  in  favor  of  his  sister  and  disinheriting  his  50-year  old  daughter, 
unmarried,  whom  he  had  educated  as  a  teacher,  and  who  had  earned 
money  from  whic^  she  had  accumulated  a  surplus,  testator  was  unduly 
influenced. 

In  the  matter  of  proving  the  last  will  and  testament  of  Antiny 
Manay,  deceased,  resulting  in  finding  of  jury  against  the  will.  Finding 
set  aside,  and  new  trial  ordered. 

Frank  B.  Thorn  and  Fred  J.  Blackmon,  both  of  Buffalo,  for  propon- 
ents. 

C.  W.  Sickmon,  of  Buffalo,  for  contestant 

POOLE Y,  J.  The  jury  found  that  the  instrument  was  the  last  will 
and  testament  of  the  deceased,  and  that  at  the  time  of  making  it  he 
was  of  sound  mind  and  memory  and  capable  of  making  a  will,  but 
that  its  execution  was  obtained  by  undue  influence. 

[1]  To  sustain  the  charge  of  undue  influence,  it  must  appear  that 
such  influence  amoimts  to  coercion  and  duress,  a  moral  coercion  de- 
structive of  free  agency,  or  an  importunity  irresistible  that  causes 
the  testator  to  act  against  his  actual  will.  Matter  of  Powers,  176 
App.  Div.  455,  162  N.  Y.  Supp.  828,  and  cases  cited.  Matter  of 
Fleischmann,  176  App.  Div.  785,  163  N.  Y.  Supp.  426;  Matter  of 
Ruef,  180  App.  Div.  203,  167  N.  Y.  Supp.  498;  Matter  of  Brand,  185 
App.  Div.  134,  173  N.  Y.  Supp.  169,  affirmed  in  G>urt  of  Appeals 
227  N.  Y.  630,  125  N.  E.  913.  The  influence  exerted  must  be  so 
potent  at  the  time  tlie  will  was  made  as  to  take  away  and  overcome  the 
power  of  the  testator  at  that  time  to  act  freely  and  upon  his  own 
volition.  The  influence  of  another  to  avoid  a  will  must  amount  to 
coercion  and  duress.    Smith  v.  Keller,  205  N.  Y.  39,  98  N.  E.  214. 

It  appears  practically  undisputed  that  the  father  and  daughter  be- 
came estranged  some  time  before  the  will  was  made,  and  so  continued 
until  the  father's  death,  he  being  left  alone,  in  his  advanced  years,  to 
take  care  of  himself;  that  he  endeavored  to  have  his  daughter  re- 
turn and  live  with  him,  but  without  success.  She  taught  school  for 
many  years,  and  always,  up  to  her  leaving  him,  had  a  home  with  him. 
She  contributed  in  part  toward  household  expenses,  betterments,  etc., 
and  purchased  some  articles  of  furniture  for  the  home.  She,  however, 
accumulated  from  her  earnings  and  retained  money  which  she  invest- 
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ed  for  herself  in  securities,  the  amount  of  which  is  not  shown.  After 
she  left  him  she  came  and  took  away  all  the  household  effects  which 
she  claimed  to  have  purchased. 

The  time  came  when  he  sought  to  make  final  disposition  of  the  lit- 
tle property  which  he  owned.  Iir  the  light  of  the  facts,  it  is  fair  to 
conclude  that,  as  the  daughter  h^-d  abandoned  him,  he  lost  interest 
ifi  her.  He  had  brought  her  up,  paid  for  her  education,  and  provided 
her  a  home,  enabling  her  to  obtain  a  position  which  provided  her  an 
income,  from  which  she  accumulated  a  surplus  for  investment. 

The  jury  found  that  he  was  of  sound  mind  and  capable  of  making 
a  will,  and  that  the  will  was  duly  and  properly  executed.  It  can- 
not be  said  that  any  person  unduly  influenced  him,  or  influenced  him 
at  all,  at  the  time  of  making  the  will.  He  came  from  his  home  by 
trolley  to  his  lawyer's  office  in  Hamburg,  stated  what  he  desired, 
and  was  sent  by  the  lawyer  to  provide  two  witnesses.  He  returned 
with  the  postmaster  and  a  merchant  of  Hamburg,  and  executed  the 
will  in  their  presence.  Any  influence  claimed  to  have  been  exercised 
over  him  must  haye  been  exercised  elsewhere.  The  beneficiary  named 
in  his  will,  after  a  bequest  of  $50  to  his  daughter,  is  his  sister.  There 
is  no  evidence  that  she  in  any  way  influenced  him.  No  one  else  was 
interested,  other  than  his  daughter  and  this  sister. 

The  evidence  of  influence  in  this  case  tends  more  toward  that  exert- 
ed upon  the  daughter,  leading  to  her  estrangement  from  her  father. 
Influence  upon  the  deceased,  if  any,  is  quite  indefinite  as  to  its  charac- 
ter, and  as  to  the  person  or  persons  exercising  it.  •  The  Court  of  Ap- 
peals, in  Smith  v.  Keller,  supra,  the  latest  case  in  that  court  on  this 
subject,  has  stated  the  rule  that — 

^A  person  has  the  right  to  use  any  reasonable  and  legitimate  argument 
to  induce  another  to  make  a  will  in  a  particular  way.  The  giving  of  advice 
and  the  use  of  argument  and  pursuaslon  do  not  constitute  ground  for  avoid- 
ing a  wiU  made  by  a  competent  testatrix,  even  if  the  will  is  made  in  con- 
formity with  the  advice  so  given.  A  will  cannot  be  avoided  because  of  the 
influence  of  another,  unless  it  appears  that  the  influence  exerted  was  so 
potent  at  the  time  the  will  was  made  as  to  take  away  and  overcome  the 
power  of  the  testatrix  at  that  time  to  act  freely  and  upon  her  own  volition." 

[2]  I  realize  that  the  testator's  act  in  cutting  off  his  only  child,  a 
daughter  upwards  of  50  years  of  age,  unmarried,  seems  unnatural; 
but— 

"the  court  proceeds  with  great  caution  in  setting  aside  the  probate  of  a  will 
on  the  ground  of  undue  influence.  It  requires  that  fact  to  be  established  by 
satisfactory  evidence,  and,  if  it  is  not  then  it  never  hesitates  to  set  aside 
the  finding  of  a  jury  to  the  contrary.**  Bckert  v.  Page,  161  App.  Dlv.  155, 
146  N.  Y.  Supp.  514. 

Applying  these  well-settled  rules,  the'  finding  of  the  jury  that  the 
will  was  the  result  of  undue  influence  must  be  set  aside,  as  contrary 
to  and  against  the  evidence  and  the  weight  of  evidence,  and  a  new  trial 
ordered;  costs  to  abide  event 
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FARKELL  et  aL  ▼.  BRADY  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    April  9,  1920.) 

1.  Partnership  ^=»321 — Copabtneb  h^ld  to  have  waived  claim  AOAiNerr 

PARTNER  BY  INCHES. 

Where  partner,  holding  land  in  trust  for  copartners,  after  having 
platted  land,  sold  lots,  and  accounted  to  partners  for  proceeds,  con- 
veyed gores  and  street  beds  without  accounting  to  copartners,  a  partner 
who  was  made  a  party  to  street  opening  proceedings  in,  which  award  was 
made  to  trustee  partner  waived  her  proportion  of  award  worth  less  than 
$27,  where  she  made  no  claim  thereto  until  many  years  after  accounting 
and  until  after  trustee's  death. 

2.  Partnbbship  €s»321 — Oopabtnbrs   held   not  entitled  to  complain   07 

transactions  bt  pabtneb  25  teabs  afteb  accounting. 

Where  partner  held  200  lots  in  trust  for  copartners,  sold  the  lots  at  an 
auction  and  had  accounting  with  copartners,  the  copartners  could  not 
complain,  more  than  25  years  after  the  accounting  and  after  the  trustee 
partner's  death,  of  the  nature  of  the  transactions,  which  they  apparently 
fully  understood  at  the  time,  or  which  for  the  most  part  were  of  record 
during  such  time,  where  a  minute  and  comprehensive  statement  of  the 
land  speculation  followed  almost  directly  after  dosing  of  titles. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  John  Farrell  and  others,  impleaded  with  Mary  A.  Brack- 
en, against  Jennie  M.  Brady  and  others,  as  executrices,  etc.,  of  John 
J.  Brady,  deceased.  Judgment  of  dismissal,  and  the  impleaded  plain- 
tiffs appeal.    Affirmed. 

Appeal  from  a  Judgment  entered  in  the  office  of  the  clerk  of  Westchester 
county  on  December  13,  1917,  dismissing  the  complaint  on  the  merits,  with 
$S43.02  costs,  upon  the  findings  and  decision  of  the  court  at  Special  Term. 

In  1890  Mr.  John  J.  Brady,  of  Fordham,  a  real  estate  lawyer.  Joined  with 
six  persons  in  a  copartnership  venture  to  buy,  develop,  and  resell  a  latge 
property  from  Messrs.  Hasliin  &  Tappen,  called  the  **Ryer  Homestead."  After 
Mr.  Brady  had  examined  the  title,  the  purchase  was  consummated  by  a  deed 
taken  October  29,  1890,  in  the  name  of  Lucy  A.  Mason,  who  gave  back  p 
mortgage  for  $87,000.  She  held  the  same  in  trust  for  the  seven  copartners 
in  equal  shares.  This  tract  was  mapped,  graded,  and  cut  up  into  lots,  num- 
bered from  1  to  227,  inclusive.  Certain  of  these  were  disposed  of  at  private 
sale.  Lots  on  this  map,  numbered  26  to  80,  were  conveyed  to  Mary  Seiferd. 
The  lots  remaining  Lucy  A.  Mason  conveyed  to  Mr.  Brady,  who  received 
them  under  his  declaration  of  trust,  dated  September  26,  1891,  recognizing 
and  attesting  that  "the  premises  so  conveyed  to  me  by  said  Lucy  A.  Mason 
are  held  by  me  in  trust  for  Edward  P.  Steers,  Isaac  Anderson,  Henry  Brack- 
en, Otto  Wagner,  Peter  Farrell,  Agnes  K.  Murphy,  and  myself,  and  that  each 
of  the  persons  above  named  is  entitled  to  one  undivided  seventh  of  said 
premises,  and  that  I  am  entitled  to  only  one  undivided  seventh  part  thereof. 
Such  interest  being  subject  to  the  mortgage  thereof  made  by  said  Lucy  A. 
Mason  to  said  Haskin  &  Tappen." 

On  September  23,  1891,  Mary  Seiferd  also  conveyed  her  lots  to  Brady, 
but  these  were  excepted  from  tlie  lands  recited  in  the  declaration  of  trust. 
On  October  6,  1891,  there  was  an  auction  sale  of  all  of  these  lots,  at  59  Lib- 
erty street.  New  York,  which  yielded  $179,560.  Miss  Agnes  Murphy  was 
present  and  participated  in  the  sale,  and  from  her  membership  in  the  Ex- 
change received  a  part  of  the  auctioneer's  commissions.  The  lots  from  Mrs. 
Seiferd  were  also  then  auctioned  off.  They  realized  $12,775,  and  were 
separately  reported  by  the  auctioneer. 

On  November  21,  1891,  Mr.  Brady  accounted  with  the  associate  owners, 
whereby  he  paid  to  Tfiias  Agnes  K.  Murphy,  as  treasurer,  two  checks  (one 
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before,  on  No?eiaber  11th)  aggregatiJig  $78,108.87,  In  final  dlstrlbation  of 
such  proceeds.  Mr.  Brady  was  paid  for  his  legal  services  on  or  about  De- 
cember 3,  1891.  Such  adjustment  was  acquiesced  'in  by  all  parties  as  a  final 
settlement.  Mr.  Brady  continued  to  reside  In  Fordham.  In  the  election  of 
November,  1906,  he  was  cbosen  Justice  of  the  Supreme  Court.  He  entered 
on  his  duties  January  1,  1907,  and  died  in  office  on  January  7,  1916. 

No  suggestion  to  reopen  tills  final  accounting  was  ever  made  in  his  life- 
time. So  far  as  this  record  shows,  the  first  intimation  of  any  dissatisfaction 
with  this  final  settlement  was  a  written  demand  by  Sarah  N.  Anderson, 
addressed  to  the  executors  of  Mr.  Brady's  will,  about  June  19,  1917,  which 
document,  however,  was  not  put  in  evidence,  as  a  demand  before  suit  was 
admitted. 

This  action  was  begun  July  2,  1917,  over  25  years  after  this  accounting 
and  settlement.  It  was  tried  at  Special  Term  in  Dec^nber,  1917.  On  the 
trial,  Mary  A.  Bracken  withdrevii  as  plaintUT.  The  plaintiffs  John  Fari'ell 
and  Sarah  N.  Anderson  Joined  in  the  notice  of  appeal,  but  they  took  no  part 
in  making  a  case  on  appeal,  so  that  as  to  them  the  appeal  has  been  dismissed. 

Edward  T.  Mulligan,  as  assignee,  by  assignment  June  5,  1917,  of  Mrs. 
Agnes  K.  Mulligan  (formerly  Miss  Agnes  K.  Murphy),  is  now  the  sole  ap- 
pellant. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  BLACK- 
MAR  and  KELLY,  JJ. 

Hugo  Hirsh,  of  Brooklyn  (Edward  T.  Mulligan,  on  the  brief),  for 
appellant. 

George  H.  Taylor,  Jr.,  of  New  York  City  (Thomas  C.  Patterson,  of 
New  York  City,  on  the  brief),  for  respondents. 

PUTNAM,  J.  The  complaint  herein  charged  that  Brady  had  dealt 
improperly  with  his  trust — ^in  substance  that  he  had  failed  to  account. 
It  did  not  aver  when  the  plaintiffs  claimed  to  have  first  learned  of  the 
basis  for  such  charges,  or  what  were  the  impediments  to  an  earlier 
prosecution  of  such  claim,  or  how  they  explained  or  excused  their 
long  and  unreasonable  laches.  The  bill  of  particulars  indicated  as 
plaintiffs'  theory  that,  notwithstanding  Brady's  accounting  in  1891 
and  the  omission  of  any  after  claims  on  him  in  his  lifetime,  his  rep- 
resentatives were  under  the  burden  of  accounting  for  any  subsequent 
transactions  standing  in  Brady's  name,  relating  to  the  Ryer  Home- 
stead lots,  or  as  to  any  mortgages  thereon,  in  which  Brady  had  any 
interest. 

A  close  examination  of  this  record  shows  no  basis  whatever  for 
asserting  that  Brady  had  not  accounted  for  any  of  this  trust  property. 
The  lots  conveyed  by  Mason  to  Mrs.  Seiferd  were  never  part  of  this 
trust.  Although  the  fJeiferd  lots  were  included  in  this  auction  sale, 
they  were  distinct,  and  the  proceeds  separately  reported  by  the  auc- 
tioneer. Therefore  the  court  at  Special  Term  rightly  found  that  these 
lots  "were  not  subject  to  any  trust  in  the  hands  of  said  John  J.  Brady." 

[1]  Like  most  of  such  urban  developments,  these  sales  of  lots, 
bounded  by  lines  of  projected  streets  not  yet  opened,  did  not  pass  title 
to  such  street  beds,  and  (where  afterwards  the  public  streets  diverged 
from  the  platted  lines  of  the  development)  left  gores  that  Brady  sub- 
sequently conveyed,  or  became  the  basis  of  an  award  in  street  open- 
ing proceedings.  These  gores  passed  by  public  recorded  deeds,  or  in 
one  instance  through  condemnation  proceedings  to  which  Miss  Agnes 
K.  Murphy  was  a  party  defendant,  resulting  in  an  award  of  $188.60, 
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which  Brady  received.  If  tl^is  award  be  claimed  as  applicable  to 
this  trust,  the  appellant's  proportion  (one-seventh),  being  less  than 
$27,  never  questioned  by  any  of  the  syndicate,  must  be  regarded  as 
waived,  no  doubt  for  the  reason  that  such  insignificant  gores  and 
street  beds  were  deemed  of  only  nominal  value,  not  more  than 
enough  to  compensate  for  a  conveyance,  or  for  making  proof  of  title 
in  condemnation  proceedings. 

[2]  In  such  aggregate  sales  of  over  200  building  lots,  where  part 
of  tlie  purchase  price  was  left  on  mortgage,  it  would  have  been  extra- 
ordinary to  find  that  every  successful  bidder  carried  out  his  purchase. 
In  case  the  bidder  did  not  meet  the  terms  of  sale,  the  lots  so  bid  off 
were  taken  over  bv  others,  who  gave  back  mortgages,  to  be  later  in- 
terchanged with  other  securities.  Such  transactions,  apparently  known 
and  fully  understood  by  the  members  of  this  syndicate,  furnish  no 
ground  at  this  late  day  to  charge  that  the  trustee  made  sales  to  dum- 
mies, or  that  the  terms  reported  disguised  the  real  transactions. 

A  more  intricate  matter  is  the  handlmg  of  the  mortgages.  No  less 
than  22  of  the  lot  buyers'  mortgages  were  turned  over  to  Abraham  B. 
Tappen,  one  of  the  vendors,  as  part  of  the  general  settlement.  The 
attempts  to  show  any  concealment  or  suppression  in  this  regard  have 
wholly  failed.  These,  instruments  were  for  the  most  part  recorded. 
Such  record  may  be  the  basis  of  an  inference  of  notice  of  the  trans- 
action to  each  member  of  this  syndicate,  so  that  their  acquiescence 
for  nearly  a  generation  authorizes  the  conclusion  that  the  properties 
so  handled  had  been  fully  accounted  for. 

This  appellant  was  not  only  a  member  of  the  original  partnership, 
but  was  keen  in  her  participation.  In  some  instances  she  took  the 
acknowledgments  of  these  instruments.  Had  any  of  her  rights  been 
affected,  it  seems  incredible  that  she  should  have  remained  quiescent 
during  all  of  Judge  Brady's  lifetime.  Had  the  trustee  withheld  his 
accounts,  a  different  inference  might  follow.  But  where  a  minute  and 
comprehensive  statement  of  this  land  speculation  followed  almost  di- 
rectly after  closing  these  titles,  accompanied  by  checks  in  final  settle- 
ment, a  stronger  case  must  be  made  to  substantiate  these  charges  of 
conversion  of  proceeds,  when  such  misconduct  was  never  hinted  at 
within  the  trustee's  lifetime. 

I  advise  that  the  judgment  be  affirmed,  with  costs.    All  concur. 
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In  i«  CUAVNCB% 

(Sapieme  Court,  Appellate  Division,  Second  Department    April  9,  1920.) 

1.  Receivers  ^=»166 — ^Application  to  bequibx  a  recsiveb  to  sue  shotted  be 

kade  in  the  action  whebein  he  was  appointed,  and  shoxtld  not  be 

ENTITLED  AS  A  SPECIAL  PBOCBBDIKa. 

A  receiver  appointed  under  Judgment  rendered  in  a  Judgment  creditor's 
action,  under  General  Ooiporation  Law,  art.  6^  against  a  cemetery  cor- 
poration, to  sequestrate  the  corporation's  property,  is  vested  by  sections 
106,  230,  and  232,  with  all  the  property,  real  or  personal,  of  the  corpora- 
tion ;  so  an  application  to  require  the  receiver  to  sell  property  to  satisfy, 
the  judgment  should  be  made  in  the  action,  and  not  entitled  as  a  special 
proceeding. 

2.  Gbicbtebies  ^s»ia— Pbopebtt  or  cbmetebx  cobpobation,  thquqb  not  aotu- 

ALLT  USED  FOB  BUBZAL  PUBPOSES,  CANNOT  BE  SOLD  ON  EXECUTION. 

Where  a  cemetery  oorporati<xi  was  organised  in  1902  under  MeaiDer- 
8hip  Corporations  Law  (Laws  1896,  c.  669),  providing,  in  section  60,  that 
such  corporation  may  agree  with  the  person  from  whom  lands  are  pur- 
dmsed  to  pay  therefor  a  stipulated  share,  not  exceeding  one-half  of  the 
proceeds  of  all  sales  of  land,  and  certificates  were  issued  to  the  vendors 
of  the  land,  a  receiver  of  the  corporation's  property,  appointed  In  creditor's 
action,  has  no  greater  powers  than  the  cemetery,  and  hence  lands  not 
actually  used  or  sold  for  burial  purposes  cannot  be  ordered  sold  in  se- 
questration proceedings,  regardless  of  whether  the  cemetery  corpora- 
tion be  deemed  to  hold  such  lands  in  trust  for  the  vendors  or  to  have 
taken  title  subject  to  a  condition  subsequentt  violation  of  which  would 
work  a  forfeiture. 

8.  GEVBTERIES  ^=»5— HOLDEBfl  OF  CBBTmCATEB  OF  INDEBTEDNESS  ISSUED  BT 
CElfETBBT  CORPORATION  HELD  ENTITLED  TO  INSIST  THAT  FROM  SALES  OP  LOTS 
STTKS  TO  PAT  CERTIFICATES  BE  SET  ASIDE. 

Where  a  cemetery  corporation  was  organized  in  1902  under  the  Mem- 
bership Corporations  Law  (Laws  1806,  c.  669),  and  pursuant  to  section  64, 
issued  the  certificates  of  indebtedness,  holders  of  such  certificates  have 
the  right  to  insist  that  lands  conveyed  to  the  corporation  be  sold  for 
cemetery  purposes  only,  and  that  out  of  half  of  the  proceeds  not  payable 
to  the  vendor  or  holders  of  land  certifloates  the  directors  shall  set  up  a 
sinking  fund  for  payment  of  the  certificates. 

4.  Cemetebieb  ^s3>13 — Though  holdino  of  consolidated  cemetvbt  cobpoba- 
tion EXCEEDED  LAWFUL  AGBEAOE  LANDS  CANNOT  BE  SOLD  ON  SXEGXTTION. 

Where  11  cemetery  corporations  were  consolidated  under  Membership 
Corporations  Law  (Laws  1895,  c.  569)  S  7,  as  amended  by  Laws  19(^,  c. 
439,  held  that,  though  the  consolidated  company  took  lands  in  excess  of 
the  amount  a  cemetery  was  allowed  to  hold,  nevertheless,  if  it  had  any 
title  to  such  lands,  the  title  was  subject  to  the  rights  of  land  certificate 
holders,  and  hence,  whether  it  had  title  or  had  not,  receiver  appointed 
in  a  creditors'  suit  could  not  be  directed  to  sell  lauds  other  than  those 
actually  used  or  sold  for  burial  purposes. 

6.  Cemeteries  ^=»13 — Provision  for  sale  of  lands  not  occupied  for  burial 
purposes  is  subject  to  rights  of  land  certificate  holders. 

Real  Property  Law,  |  460,  as  amended  by  Laws  1918,  o.  404,  authorizing 
sale  under  executl<Mi  to  satisfy  a  valid  Judgment  of  cemetery  lands  in 
which  interments  had  not  been  made,  cannot  operate  to  deprive  the 
holders  of  land  certificates  of  rights  previously  acquired  pursuant  to  a 
valid  statute,  and  hence  does  not  Justify  as  against  su<di  holders  sale  of 
oemetery  lands  not  occupied  or  s<^d  for  burial  purposes. 

^Ss>Vot  otter  cases  see  saxno  topic  ft  KET-NUMBBH  in  aU  Key-Numbered  Digests  ft  Indexes 
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Appeal  from  Special  Term,  Kings  County. 

In  the  matter  of  George  W.  Chauncey,  as  receiver  in  sequestration 
of  Pinelawn  Cemetery.  From  an  order  of  the  Special  Term  (106 
Misc.  Rep.  534,  175  N.  Y.  Supp.  2),  directing  the  receiver  to  sell 
so  much  of  the  lands  of  the  Cemetery,  not  occupied  or  sold  for  burial 
purposes,  as  may  be  necessary  to  produce  sufficient  moneys  to  satisfy 
judgment  against  the  Cemetery,  it  appeals.  Reversed,  and  motion 
denied. 

Argued  before  MILLS,  RICH,  PUTNAM,  BLACKMAR,  and 
KELLY,  JJ. 

Frederick  Zom,  of  New  York  City  (Louis  Frankel,  Joseph  Kahn, 
and  L.  J.  Morrison,  all  of  New  York  City,  on  the  brief),  for  appellant. 

John  M.  Gardner,  of  New  York  City  (Wm.  D.  Tyndall,  of  New 
York  City,  on  the  brief),  for  respondent. 

Richmond  J.  Reese,  intervener,  of  New  York  City,  pro  se. 

BLACKMAR,  J.  The  Pinelawn  Cemetery  is  a  corporation  oiiganiz- 
ed  in  1902  pursuant  to  the  Membership  Corporations  Law  as  it  then 
existed  (chapter  559,  Laws  of  1895).  Section  SO  of  the  act  contained 
the  following  provision : 

•'Such  corporation  may  agree  with  a  person  from  whom  any  lauds  are  pur- 
chased for  a  cemetery,  to  pay  Uierefor  a  spedfled  share  not  exceeding  one-half 
of  the  proceeds  of  all  sales  of  the  use  of  lots  and  plats  made  from  such 
land,  and  such  share  shall  be  first  applied  to  the  payment  of  such  purchase 
money,  and  the  residue  thereof  shall  be  applied  to  the  preservation,  im- 
provement,  and  embellishment  of  the  cemetery,  and  the  incidental  expenses 
of  the  corporation.  Where  lands  have  been  so  purchased,  and  are  to  be  paid 
for  as  provided  by  this  section,  the  prices  of  the  use  of  lots  and  plats  fixed 
by  the  directors  and  in  force  when  such  purchase  was  made,  shall  not  be 
changed,  while  the  purchase  price  remains  impaid,  without  the  written  con- 
sent of  a  majority  in  interest  of  the  persons  from  whom  the  lands  were  pur- 
chased, their  heirs,  representatives  or  assigns." 

[1,2]  All  the  land  of  the  cemetery,  about  1,800  acres  in. extent, 
was  acquired  as  authorized  by  the  above  quoted  provision,  and  cer- 
tificates were  issued  to  the  vendors  expressing  their  rights  according 
to  the  terms  of  the  statute.  The  receiver  was  appointed  under  a 
judgment  rendered  in  a  judgment  creditor's  action  brought  to  seques- 
trate the  property  of  the  corporation  pursuant  to  the  provisions  of 
article  6  of  the  General  Corporation  Law  (Consol.  Laws,  c.  23).  The 
application  should  have  been  made  in  the  action,  and  is  wrongfully 
entitled  as  a  special  proceeding.  Such  receiver  is  vested  with  all  the 
property,  real  or  personal,  of  the  corporation.  Sections  106,  230  and 
232,  General  Corporation  Law.  The  receiver  of  the  Pinelawn  Ceme- 
tery, therefore,  was  vested  with  the  real  property  of  the  cemetery 
corporation ;  but  he  took  such  title  to  the  property  as  the  corporation 
had,  and  nothing  more.  He  had  such  powers  over  the  property  as  the 
corporation  possessed,  and  nothing  more.  Under  the  agreement  with 
the  vendors  expressed  by  the  certificates  issued  pursuant  to  the  stat- 
ute, the  corporation  took  title  to  the  land  for  cemetery  purposes  only ; 
its  power  and  duty  was  limited  to  selling  the  use  of  lots  and  plats  made 
from  the  land  at  a  prescribed  price,  and  it  held  the  proceeds  of  such 
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sales  to  the  extent  of  one-half  in  trust  for  the  vendors,  and  of  the 
other  half  for  the  improvement  and  embellishment  of  the  cemetery. 

The  question  of  the  rights  and  liabilities  of  the  corporation  as  to 
land  acquired  by  the  issuance  of  such  land  purchase  certifiiqates,  on 
the  one  hand,  and  of  the  certificate  holders  on  the  other,  was  care- 
fully considered  by  this  court  in  Whittemore  v.  Woodlawn  Cemetery, 
71  App.  Div.  257,  75  N.  Y.  Sur).  847.    In  tihat  case  the  court  say: 

"It  cannot  be  doubted  in  the  present  case  but  that,  If  this  association  had 
attempted  to  make  conveyances  of  these  lands  for  other  purposes  than  that  of 
burial  in  the  method  specified  by  the  statute  and  by  the  grant,  It  would  be 
In  Tiolation  of  the  condition  which  was  the  consideration  of  the  grant,  would 
create  a  forfeiture  and  authorize  a  re-entry  by  the  grantor  or  his  heirs.  Such 
conveyance  would'  not  only  violate  the  terms  of  the  grant,  but  also  the  terms 
of  the  statute.  Good  title  could  not  be  acquired  by  a  purchaser,  as  he  would 
necessarily  be  chargeable  with  notice  of  the  condition  which  was  attached  to 
the  grant  and  under  which  the  grantor  held  the  same.  Such  attempted  dis- 
position of  the  property  might  be  enjoined  at  the  Instance  of  the  grantor  or 
any  person  having  a  beneficial  Interest  in  the  fulfillment  of  the  condition. 
Such  beneficial  interest  exists  in  this  case  in  favor  of  the  grantor  and  the 
certificate  holders,  and  is  of  such  a  character  as  authorized  them  to  insist 
upon  the  performance  of  the  same." 

I  do  not  find  that  this  case  has  ever  been  criticized  or  departed  from. 
It  is  referred  to  with  approval  in  Matter  of  Bensel,  144  App.  Div.  751, 
129  N.  Y.  Supp.  682,  In  the  Whittemore  Case  the  land,  held  by  the 
cemetery  on  conditions  such  as  are  presented  to  us  in  this  case,  was 
taken  by  eminent  domain,  and  the  judgment  of  the  court  was  that 
tbe  certificate  holders  had  an  interest  which  entitled  them  to  a  direct 
award  of  their  proportionate  interests  in  one-half  of  the  funds  realized 
upon  the  condemnation.  In  Matter  of  Bensel,  which  was  also  a  con- 
demnation proceeding,  it  was  held  that  the  certificate  holders  were 
entitled  to  present  their  claims  directly  to  the  commissioners. 

Whether  the  cemetery  holds  the  land  on  a  condition  subsequent, 
which  would  be  broken  by  a  conveyance  for  other  than  burial  purposes 
pursuant  to  the  grant  and  statute,  or  whether  the  certificate  holders 
have  an  interest  as  cestuis  que  trustent,  as  long  as  the  cemetery  is 
an  existing  corporation  for  the  purposes  defined  in  the  statute,  just 
so  long  will  the  owners  of  the  certificates  have  a  right  to  require  that 
this  land  be  sold  only  in  the  manner  and  for  the  purposes  defined  in 
the  statute  and  in  the  grant.  The  order  made  in  this  case  violates 
these  rights  of  the  certificate  holders,  authorizes  the  receiver  to  do 
what  the  corporation  had  no  power  to  do,  and,  in  my  opinion,  a  com- 
pliance therewith  would  not  vest  a  marketable  title  in  a  purchaser. 

[3]  It  is  also  worthy  of  note  that  debt  certificates  under  section  54 
of  the  act  have  been  issued  to  the  extent  of  $150,000.  The  act  requires 
the  directors  of  the  cemetery  corporation  to  **set  aside  from  the  pro- 
ceeds of  sales  of  the  use  of  lots  and  plats,  such  sums  as  they  may  deem 
necessary  to  pay  said  certificates  at  their  maturity."  I  am  inclined  to 
think  that  the  holders  of  these  debt  certificates  also  have  a  right  to 
insist  that  the  land  be  sold  for  cemetery  purposes  only,  and  that  out 
of  the  half  of  the  proceeds  which  is  not  payable  to  the  land  certificate 
holders,  the  directors  shall  set  up  a  sinking  fund  for  their  payment. 
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[4]  The  claim  that  the  cemetery  association  ^olds  an  amount  o£ 
land  in  excess  of  that  permitted  by  the  law  of  its  organization,  is 
entirely  irrelevant  to  the  question  that  we  are  discussing.  It  is  not 
clear  that  the  holding  is  illegal.  The  eleven  cemetery  corporations 
were  legally  organized  and  the  lands  were  conveyed  to  them  in  consid- 
eration of  the  issuance  of  the  land  purchased  certificates.  The  con- 
solidation of  these  corporations  was  accomplished  pursuant  to  sec- 
tion 7  of  the  Membership  Corporations  Law,  which  was  then  chapter 
559  of  the  Laws  of  1895,  as  amended  by  chapter  439  of  the  Laws  of 
1902,  which  eliminated  from  section  7  the  provision  that  the  consoli- 
dated corporation  should  "have  only  such  rights,  powers  and  privi- 
leges" as  a  membership  corporation  formed  under  »this  chapter  for 
the  same  purposes.  But  even  if  these  holdings  were  in  excess  of  that 
permitted  by  law,  that  fact  would  not  justify  the  order  made  in  this/ 
case.  The  receiver  could  give  only  such  title  as  the  cemetery  could 
give.  If  the  cemetery  has  no  title,  the  receiver  could  give  none ;  and 
if  it  has  a  title  it  is  held  subject  to  the  rights  of  the  holders  of  the 
land  purchase  certificates  under  section  50  of  the  act. 

[5]  The  amendment  to  section  450  of  the  Real  Property  Law  (Con- 
sol.  Laws,  c.  50),  by  chapter  404  of  the  Laws  of  1918,  authorizing  the 
sale,  under  execution  to  satisfy  a  valid  judgment  of  a  court  of  record, 
of  cemetery  lands  in  which  interments  have  not  been  made,  does  not 
and  could  not  operate  to  deprive  the  holders  of  the  land  purchase  cer- 
tificates of  the  interests  which  they  had  acquired  pursuant  to  a  valid 
statute.  The  amendment  to  the  act  applied  to  lands  of  the  cemetery, 
the  disposition  of  which  is  not  restrained  by  the  rights  of  holders  of 
land  purchase  certificates.  Its  constitutional  authority  could  extend 
no  further  than  this. 

The  order  is  reversed,  with  $10  costs  and  disbursements,  and  mo- 
tion denied,  with  $10  costs. 

MILLS  and  RICH,  JJ.,  concur. 

•  PUTNAM,  J.  I  concur.  But,  had  this  order  been  made  in  the 
proper  proceedings,  on  due  notice  to  the  parties,  I  think  it  would- 
be  effectual.  The  rights  of  prior  certificate  holders,  if_  entitled  to 
priorities,  are  covered  by  the  clause  which  directs  payment  to  Tyndall, 
"after  satisfying  claims  having  priority  thereto."  Hence  such  sale 
would  not  conflict  with  such  vested  interests. 

KELLY,  J.  I  concur  upon  the  ground  that  upon  the  record  before 
this  court  the  respondent  receiver  has  no  power  to  sell  the  lands  of 
the  corporation  for  the  purpose  mentioned  in  the  order.  It  is  stated 
in  the  affidavit  of  the  petitioner  respondent  that  the  receiver  was 
appointed  by  order  "in  a  sequestration  proceeding '  instituted  by  a 
judgment  creditor,  but  the  order  is  not  in  the  record.  If  the  so-called 
order  was  a  judgment  in  a  judgment  creditor's  action  for  sequestra- 
tion of  the  property  of  the  corporation,  which  fact  is  stated  in  an 
affidavit  made  by  the  receiver,  this  application  should  have  been  made 
in  the  action  upqn  due  notice  to  all  parties.    The  order  now  before 
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the  court  for  review  is  entitled  in  a  special  proceeding.  I  find  no 
warrant  for  such  procedure.  I  think  the  judgment  creditor  has  a  right 
in  a  proper  action  to  enforce  his  judgment  against  the  proceeds  of  sale 
of  the  lands  of  the  cemetery  corporation  in  which  interments  have 
not  been  made.  Real  Property  Law,  §  450,  as  amended  by  Laws  1918, 
c.  404.  That  there  are  such  lands  is  conceded.  Whether  such  unoc- 
cupied or  unused  lands  are  subject  to  any  rights  or  equities  of  certiii-  ^ 
cate  holders,  and  to  what  extent  they  are  subject  to  such  rights,  can- 
not be  determined  upon  the  papers  before  the  court.  If  there  are 
lands  not  so  affected^  apparently  there  is  nothing  in  the  way  of  the 
judgment  creditor.  But  these  matters  must  be  determined  in  an  ap- 
propriate action. 

Whether  the  so-called  action  for  sequestration  mentioned  in  the 
receiver's  affidavit  is  such  an  action  cannot  be  determined  upon  the 
papers  before  the  court  on  this  proceeding.  The  General  Corporation 
Law  (article  6)  provides  for  such  action.  It  cannot  be  that  the  cor- 
poration can  continue  to  do  business  with  such  a  large  holding  of 
unused  lands  and  refuse  to  pay  its  judgment  creditors,  or  that  such 
creditors  must  await  the  convenience  of  the  certificate  holders. 


(101  App.  Mv.  387) 

Appeal  of  BRONX  PARKWAY  COMMISSION. 

In  re  KIUFT  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department.    April  9,  1920.) 

Eminent  domain  ^=»247(1) — PaiOB  to  judgment,  intekest  cannot  be  col- 
lected  ON   COSTS  AND  ALLOWANCES   MADE   WITH  AWARD. 

Where,  on  application  by  the  Bronx  Parkway  Commissioners  to  condemn 
land,  nnder  Laws  1907.  c.  594,  amended  by  Laws  1913,  c.  757,  and  Laws 
1916,  c.  699,  the  appraisers  granted  costs  and  allowances  with  the  award  of 
compensation,  held,  that  thongh,  nnder  Greater  New  York  Charter,  §  261, 
the  award  of  compensation  will  bear  Interest,  yet,  prior  to  the  reduction 
of  costs  and  allowances  to  Judgment,  they  were  a  mere  claim  against  the 
city,  and  did  not  bear  Interest,  under  either  Code  Civ.  Proc.  §  1211,  or 
section  3373. 

Appeal  from  Special  Term,  Westchester  County. 

In  the  matter  of  the  application  of  the  Bronx  Parkway  Commis- 
sion to  acquire  title  to  the  lands  of  Frederick  W.  Kraft  and  others. 
From  an  order  directing  payment  of  interest  on  costs,  and  allowances 
in  connection  with  the  awards,  the  Commission  appeals.  Order  re- 
versed. 

See,  also,  191  Am>.  Div.  212,  181  N.  Y.  Supp.  265. 

Argued  hefore  JENKS,  P.  J.,  and  MILLS,  BLACKM AR,  KELLY, 
and  JAYCOX,  JJ.  ^ 

Charles  Harvey  Peck,  of  New  York  City  (Thcodosius  Stevens,  of 
New  York  City,  on  the  brief),  for  appellant. 
Woodson  R.  Oglesby,  of  New  York  City,  for  respondents. 

JAYCOX,  J.    This  proceeding  was  instituted  to  have  fixed  the  com- 
pensation to  be  paid  for  certain  real  property  acquired  by  the  Bronx 
Parkway  Commission  pursuant  to  chapter  S94,  Laws  of   1907,  as 
181N.Y.S.-42 
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amended  by  chapter  757,  Laws  of  1913.  The  commission  was  un- 
able to  purchase  the  lands  described  in  the  act,  and  condemnation  pro- 
ceedings were  accordingly  instituted  under  the  act,  which  provides  (sec- 
tion 13)  that  such  lands  shall  be  acquired  "by  condemnation  proceed- 
ings instituted  by  said  Bronx  Parkway  Commission  in  the  manner  pro- 
vided by  the  Code  of  Civil  Procedure  for  the  condemnation  of  real 
property  for  like  purposes."  After  the  proceedings  were  commenced, 
but  during  the  progress  thereof  and  prior  to  the  report,  section  13  of 
the  act  was  amended  (Laws  1916,  c.  599),  so  as  to  provide  that  such 
lands  shall  be  acquired  "by  condemnation  proceedings  instituted 
and  carried  on  by  said  Bronx  Palrkway  Commission,  in  the  manner 
provided  by  the  Code  of  Civil  Procedure  for  the  condemnation 
of  real  property  for  like  purposes,  except  as  herein  otherwise  pro- 
vided." The  Bronx  Parkway  Commission  became  seized  of  the  lands 
upon  filing  the  oaths  of  the  commissioners  of  appraisal.  The  commis- 
sioners of  appraisal  have  made  and  filed  their  report,  and  the  same 
has  been  duly  confirmed.  The  order  confirming  the  same  grants  costs 
to  the  owners  of  the  land  condemned  and  makes  them  certain  allow- 
ances. Thereafter  an  order  was  made  directing  the  comptroller  of 
the  city  of  New  York  to  pay  interest  upon  said  costs  and  allowances, 
and  it  is  from  this  order  that  the  Bronx  Parkway  Commission  appeals. 
The  act  under  which  the  proceeding  is  had  provides  for  the  pay- 
ment of  interest  upgn  the  awards,  hut  makes  no  such  provision  as  to 
costs  and  allowances,  although  costs  and  allowances  are  specifically 
mentioned  therein.  The  allowance  of  interest  is  based  upon  the  pro- 
visions of  sections  3373  and  1211  of  the  Code  of  Civil  Procedure, 
whidi,  so  far  as  material,  read  as  follows : 

''Sec.  3378.  Upon  the  entry  of  tbe  final  order,  the  same  shaU  be  attached  to 
the  Judgment  roll  in  the  proceeding,  and  the  amount  directed  to  be  paid,  either 
as  compensation  to  the  owners,  or  for  the  costs  or  expenses  of  the  proceeding, 
shall  be  docketed  as  a  judgment  against  the  person  who  is  directed  to  pay 
the  same,  and  it  shall  have  all  the  force  and  effect  of  a  money  Judgment  in  an 
action  in  the  Supreme  Court,  and  collection  thereof  may  be  enforced  by  execu- 
tion and  by  the  same  proceedings  as  judgments  for  the  recovery  of  money  in 
the  Supreme  Court  may  be  enforced  under  the  provisions  of  this  act" 

"Sec.  1211.  A  judgment  for  a  sum  of  money,  rendered  in  a  court  of 
record,  or  not  of  record,  or  a  Judgment  rendered  in  a  court  of  record,  dlrect- 
hig  the  payment  of  money,  bears  interest  from  the  time  when  it  is  entered." 

Section  3373  is  not  applicable,  because  that  has  reference  to  an 
award  which  may  be  enforced  as  a  money  judgment,  and  the  award 
in  this  proceeding  cannot  be  so  enforced.  The  awards,  costs,  and 
allowances  herein  are  to  be  paid  within  three  calendar  months— 

"and  in  default  thereof,  said  persons,  corporations  or  parties,  respectively, 
may  at  any  time  or  times  after  application  first  made  by  him  or  them  to  the 
comptroller  of "tlie  city  of  New  York  for  payment  thereof,  sue  for  and  recover 
the  same,  with  lawful  interest,  as  aforesaid,  and  costs  of  suit" 
See  Bronx  Parkway  Act,  §  15,  subd.  "h,"  as  amended  by  Laws  1916,  a  599. 

The  interest  herein  referred  to  is  the  interest  upon  the  awards.  At 
the  conclusion  of  the  action  thus  provided  for  the  claim  against  the 
city  bec(wnes  a  judgment,  with  all  the  incidents  of  a  judgment,  among 
which  interest  is  included.  Prior  to  the  recovery  of  this  judgment 
the  award  and  costs  ar^  merely  a  claim  against  the  city.  The  awards 
bear  interest,  because  the  statute  so  provides,  and  because  it  would 
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also  be  inequitable  to  deprive  the  owner  of  his  land  without  paying 
the  purchase  price,  and  not  to  give  him  interest  on  sudi  unpaid  pur- 
chase price.  Matter  of  N.  Y.  Municipal  R.  Corp.  v,  Holllday,  189 
App.  Div.  814,  179  N.  Y.  Supp.  238,  affirmed  by  the  Court  of  Aj»eals 
March  10,  1920,  127  N-  E. . 

The  statute  does  not  provide  for  interest  on  costs  and  allowances, 
and  there  is  no  equitable  reason  for  such  interest.  The  award  in  this 
proceeding  being  a  mere  claim  against  the  city,  it  bears  only  such  in- 
terest as  is  expressly  provided  by  statute  until  a  demand  for  payment 
is  made  as  provided  for  in  the  statute  in  question  and  in  section  261 
of  the  charter  of  the  Greater  City  of  New  York  (I^ws  1901,  c.  466,  as 
amended  by  Laws  1912,  c.  452).  Until  demand  is  made  under  that 
section  the  claim  against  a  municipality,  althoi^h  liquidated  and  due  at 
a  definite  date,  does  not  bear  interest.  Taylor  v.  Mayor,  67  N.  Y.  87 ; 
Sweeny  v.  City  of  New  York,  173  N.  Y.  414,  66  N.  E.  101 ;  O'Keeffe 
V.  City  of  New  York,  176  N.  Y.  297,  68  N.  E.  588;  Smith  v.  Board  of 
Education,  208  N.  Y.  84,  101  N.  E.  791,  Ann.  Cas.  1914B,  406;  Leopold 
v.  City  of  New  York,  184  App.  Div.  244, 171  N.  Y.  Supp.  524.  Under 
the  situation  here  presented  the  costs  and  allowances  did  not  bear  inter- 
est. Section  1211  of  the  Code  of  Civil  Procedure  does  not  apply,  as 
that  relates  only  to  interest  upon  a  judgment,  and  these  costs  and  allow- 
ances are  not  contained  in  a  judgment  in  accordance  with  section  3373 
of  the  Code  of  Civil  Procedure.' 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and.  the  motion  denied,  with  $10  costs.     All  concur. 


(191  App.  Div.  608) 

WARD  V.  A.  O.  ANDERSON  &  CO.,  Inc. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  30,  1920.) 
Discovery   ^=s>34 — Service   of   an   amended   complaint,   not  matebiaixy 

DIFFEBBNT    FSLOU   ORIGINAL,    DOES    NOT    WAKBANT    A    SECOND    BZAHINATION 
BEFOBE    TBIAL. 

Though  plaintiff  served  an  amended  complaint,  which,  however,  was 
not  materially  different  trom  the  original,  the  service  of  such  complaint 
will  not  justify  an  order  for  a  second  examination  of  defendant  before 
trial,  for  the  testimony  obtained  under  the  original  examination  would 
be  admissible,  despite  the  change  in  the  pleading. 

Appeal  from  Special  Term,  New  York  County. 
Action  by  Harold  L.  Ward  against  A.  O.  Anderson  &  Co.,  lucorpo- 
^  rated.     From  an  order  denying  its  motion  to  vacate  an  ex  parte  order 
*  for  examination  before  trial,  defendant  appeals.    Order  reversed,  and 
motion  to  vacate  granted. 

Argued  before  DOWLING,  LAUGHUN,  SMITH,  MERRELL, 
and  GREENBAUM,  JJ. 

Duncan  &  Mount,  of  New  York  City  (Herman  S.  Hertwig,  of  New 
York  City,  of  counsel),  for  appellant. 

David  L.  Podell,  of  New  York  City  (Joseph  A.  Corr,  of  New  York 
City,  on  the  brief),  for  respondent. 

GREENBAUM,  J.  Defendant  appeals  from  an  order  denying  a 
motion  to  vacate  an  ex  parte  order  for  its  examination  before  trial. 
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On  December  10,  1918,  a  motion  for  judgment  on  the  pleadings  rer 
suited  in  the  dismissal  of  the  complaint;  whereupon  an  amended  com- 
plaint was  served.  Prior  to  the  amendment  of  the  complaint,  and  on 
September  28,  1917,  pursuant  to  an  order  for  the  examination  before 
trial,  the  defendant's  officers  submitted  to  an  examination.  On  May 
12,  1919,  plaintiflF  procured  a  second  order  for  the  examination  of  the 
defendant  upon  an  affidavit  which  refers  to  the  prior  examination,  and 
in  which  he  attempts  to  justify  the  application  for  the  second  order 
by  stating: 

'*I  am  informed  and  believe  that  such  examination  cannot  be  used  on  the 
trial  hereafter,  in  view  of  the  amended  pleadings,  and  that  therefore  an 
order  for  a  new  examination  of  the  defendant  by  its  officers  is  necessary." 

A  comparison  of  the  original  and  amended  complaints  discloses  that 
they  do  not  differ  in  any  material  respects.  No  authority  has  been 
called  to  our  attention  which  holds  that  the  mere  service  of  an  amend- 
ed complaint  forbids  an  examination  taken  before  trial  from  being 
used  upon  the  trial  under  amended  pleadings.  The  testimon)^  of  a 
party  is  a  declaration  or  admission  under  oath,  which  may  be  offered 
in  evidence,  regardless  of  whether  it  was  made  before  or  after  service 
of  an  amended  complaint. 

The  order  denying  the  motion  to  vacate  must  be  reversed,  with 
$10  costs  and  disbursements,  and  motion  to  vacate  the  order  for  an 
examination  is  granted,  with  $10  costs.    All  concur. 


(191  App.  Div.  329.) 

OBANOD  COUNTY  v.  STORM  KING  STONE  CO.  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    April  9.  1920.) 

1.  EMINENT     DOMAIN   ^=:»228 — ^APPOINTMENT    IS    ADJUDICATION     THAT    COMMIS- 

SIONERS  ABE   ELIGIBLE. 

The  aprK>lntment  of  commissioners  to  appraise  land  in  condemnation 
proceedings  is  in  effect  an  adjudication  that  the  persons  named  are  eUgible 
under  the  provisions  of  the  statute  and  the  common  law. 

2.  Eminent  domain  ^=»227 — ^Pbopebtt  owner  in  plaintiff  county  not  com- 

petent COMMISSIONER  TO  ASSESS  DAMAOESt 

In  a  proceeding  to  condemn  land  for  a  county,  under  Highway  Law, 
§§  14S,  149,  151,  153,  requiring  the  appointment  of  three  disinterested 
freeholders  and  foUov^lng  the  wording  of  Code  Civ.  Proc.  §  3309,  the 
choice  of  commissioners  devolved  wholly  on  tlie  court,  without  means 
of  examining  the  appointees  as  in  cases  under  Greater  New  York  CHiarter, 
(  1004 ;  but  a  commissioner  who  owned  land  within  plaintiff  county  was 
not  a  competent  and  disinterested  commissioner,  Code  Civ,  Proc.  §  1179, 
enacting  that  Ipcal  taxpayers  shall  be  competent  In  matters  affecting 
them,  not  removing  such  disqualification. 
S,  Eminent  domain  ^=>235— Evidence  held  insufficient  to  show  waiver 
OF  disinterested  tribunal  to  fix  damages. 

In  a  condemnation  proceeding  by  a  county,  facts  regarding  knowledge 
of  defendants  and  their  counsel  that  commissioner  was  disqualified  as 
a  taxpayer  of  plaintiff  county  held  insufficient  to  show  waiver  of  a  dis- 
interested tribunal  for  fixing  damages  for  the  taking. 

Jaycox  and  Blackmar,  JJ.,  dissenting. 

^s»For  other  caaes  see  same  topic  A  KBY-NUMBSa  In  aU  Key-Numbered  Digests  A  Indexes 
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Appeal  from  Special  Term,  .Orange  County. 

Condemnation  proceedings  by  the  County  of  Orange  against  the 
Storm  King  Stone  Company  and  another.  Prom  an  order  confirming 
the  report  of  ccwnmissioners,  after  overruling  objections  to  qualifica- 
tion of  a  commissioner  and  exceptions  to  the  award  for  inadequacy, 
and  directing  payment  of  award,  with  interest  and  costs,  defendants 
appeal.  Order  reversed  on  reargument,  with  single  bill  of  costs  to 
appellants,  and  matter  remitted  to  new  commission,  to  be  appointed 
at  Special  Term,  for  reappraisal. 

See,  also,  180  App.  Div.  208,  167  N.  Y.  Supp.  806. 

Itei^gament  of  appeal  by  the  Storm  King  Stone  Company,  as  owner,  and 
Philip  A.  Mosman,  as  trustee  under  a  mortgage,  which  confirmed  the  report 
of  commissions  in  proceedings  to  condemn  certain  lands  for  a  state  highway 
in  Cornwall,  in  said  county.  On  January  30,  1915,  the  court  gave  Judgment 
of  condemnation,  appointing  three  commissioners,  who  were  directed  to  hold 
their  first  meeting  on  February  8,  1915.  The  commissicmers  took  proofs 
and  made  a  report,  dated  July  31,  1916,  in  which  they  found  and  stated 
the  compensation  for  the  lands  taken  and  for  the  Injury  to  the  residue  of 
the  owners*  property  at  $48,475.  Before  the  report  came  up  for  confirma- 
tion, and  on  October  17,  1916,  Mr.  Malthaner,  an  attorney  in  the  office  of  the 
attorneys  for  the  defendants,  inquired  of  Mr.  Edward  J.  Collins,  a  member 
of  the  Orange  county  bar,  who  had  acted  as  chairman  of  this  commission, 
whether  he  was  an  owner  of  real  estate  in  Orange  county,  Mr.  Collins  prompt- 
ly replied  that  he  owned  real  estate  consisting  of  about  233  acres,  less  a 
school  site,  in  the  town  of  Montgomery  in  said  county,  and  had  been  such 
owner  since  May  81,  1907.  It  appeared  that  in  the  years  1915  and  1916  such 
property  had  been  entered,  on  the  assessment  rolls  of  said  town  at  $3,000. 
The  defendants  moved  to  vacate  the  award  on  affidavits.  This  wag  denied, 
and  the  plaintilTs  motion  to  confirm  the  report  was  granted;  the  court  hav- 
ing overruled  the  objection  by  reason  of  the  alleged  disqualification  of  Mr. 
Collins  as  a  taxpayer  in  Orange  county,  also  the  exceptions  to  the  award 
for  inadequacy  and  on  other  grounds,  and  directed  payment  of  the  sum 
awarded  with  interest  and  costs,  from  which  order  this  appeal  is  taken. 

Argued  before  RICH,  PUTNAM,  BLACKMAR,  KELLY,  and 
JAYCOX,  JJ. 

Louis  Marshall,  of  New  York  City,  for  appellants. 

Percy  V.  D.  Gott,  of  Goshen  (George  A.  Blauvelt,  of  New  York 
City,  and  Joseph  W.  Gott,  of  Goshen,  on  the  brief),  for  respondent. 

PUTNAM,  J.  [1,2]  The  land  to  be  taken  for  this  highway  is 
made  a  charge  on  the  county  of  Orange.  Highway  Law  (Consol. 
Laws,  c.  25)  §§  148,  149,  151,  153.  This  law  provides  for  the  ap- 
pointment of  three  disinterested  persons  as  commissioners.  Section 
151.  The  judgment  of  condemnation  described  the  three  persons 
named  as  "three  competent  and  disinterested  freeholders  of  the  judi- 
cial district  embracing  the  county  where  said  real  property  is  situated," 
following  tfie  wording  of  section  3369  of  the  Code  of  Civil  Procedure. 
These  statutes  devolve  the  choice  of  commissioners  wholly  on  the 
court,  without  means  to  examine  the  appointees  as  to  their  qualifica- 
tions, such  as  are  provided  in  condemnations  in  New  York  City. 
Greater  New  York  Charter  (Laws  1901,  c.  466)  §  1004.  The  appoint- 
ment was  in  effect  an  adjudication  that  the  persons  named  were 
eligible  under  the  provisions  of  the  statute  and  the  common  law.    The 
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primary  question  is  whether  Mr.  Collins,  as  an  Orange  county  tax- 
payer, was  a  disinterested  commissioner.  On  this  reargumcnt  we  are 
in  substantial  accord  that  he  is  noi  competent  and  disinterested,  and 
thus  was  not  eligible.  Parishes  of  Create  Charte  and  Kennington,  2 
Strange,  1173;  King  v.  Inhabitants  of  Yarpole,  4  Durnford  &  East, 
71 ;  The  Queen  v.  Justices  of  Hertfordshire,  6  Ad.  &  Ellis  N.  S.  (51 
Eng.  Com.  Law)  753 ;  Corporation  v.  Manhattan  Co.,  1  Caines,  507 ; 
Lewis  on  Em.  Domain  (3d  Ed.)  §  619 ;  2  Nichols,  Law  of  Em.  Domain 
(2d  Ed.)  §  341.  A  resident  and  taxpayer  in  a  municipal  corporation  is 
not  a  competent  juror  in  an  action  against  the  municipality,  or  in  a  pro- 
ceeding in  which  it  is  directly  interested.  Diveny  v.  City  of  Elmira, 
51  N.  Y.  506.  See  24  Cyc.  271.  Likewise  in  a  qui  tarn  action,  where 
half  the  recovery  goes  to  the  poor  of  the  town  where  the  offense 
was  committed,  the  inhabitants  of  such  town  cannot  act  as  jurors. 
Wood  V.  Stoddard,  2  Johns.  194.  See  Matter  of  City  of  Rochester 
V.  Holden,  224  N.  Y.  386,  393,  121  N.  E.  102. 

Even  where  a  commissioner  held  a  mortgage  on  lands  liable  to  be 
assessed  in  drainage  proceedings,  he  was  held  to  be  disqualified.  The 
court  said: 

"No  higher  public  policy  is  served  by  any  recognized  rule  of  the  law  than 
by  that  rule  which  demands  that  indifferent  tribunals  shall  determine  pri- 
vate rights."    Llckly  v.  Bishopp.  150  Mich.  256,  261,  114  N.  W.  69.  71. 

While  the  Legislature  may  enact  that  local  taxpayers  shall  be  com- 
petent in  matters  affecting  them  (Hildreth  v.  Citv  of  Troy,  101  N.  Y. 
234,  4  N.  E.  559,  54  Am.  Rep.  686;  C.  Civil  Proc.  §  117^),  it  has 
not  removed  such  disqualification  of  interest,  so  that  a  county  free- 
holder could  condemn  a  county  right  of  way,  the  cost  of  which  should 
fall  on  the  taxpayers  of  such  county.  The  extent  of  the  increased  tax 
burden  from  the  award  is  immaterial.  It  is  the  fact  of  interest,  not 
its  amount,  that  disqualifies.  This  commissioner,  who  was  chairman 
of  the  commission,  deposed: 

"In  maklDg  the  award,  I  was  not  conscious  of  the  ownership  of  said  prop- 
erty, and  in  determining  the  damages,  I  was  governed  by  the  law  and  evi- 
dence." 

We  do  not  doubt  the  sincerity  of  this  statement.  Nevertheless,  so 
deep  and  subtle  is  the  influence  of  interest,  that  the  defendant  land- 
owners are  not  to  be  subjected  to  its  effects,  even  if  unconscious,  or 
the  plaintiffs,  to  what  sometimes  happens,  an  opposite  leaning  in 
the  solicitude  to  do  more  than  make  adequate  compensation. 

[3]  The  report  herein  has  been  confirmed  on  the  ground  of  waiver. 
Matters  like  the  omission  of  the  oath  or  like  formal  requirements 
may  be  waived.  Yet  even  this  is  dangerous  in  such  strictly  statutory 
proceedings.    As  Mr.  Justice  Pound  has  wamingly  declared : 

"Too  much  reliance  should  not  he  placed  on  impUed  waivers  of  irregulari- 
ties In  these  proceedings."  Matter  of  Grade  Crossing  Commissioners,  69 
Misc.  Rep.  23,  26,  124  N.  Y.  Supp.  1025,  1028. 

See,  also,  Douglass  v.  Byrnes  (C.  C.)  63  Fed.  16. 
Here  it  is  urged  that  before  hearings  began  appellants  were  inform- 
ed that  Mr.  Collins  was  a  taxpayer  of  Orange  county.    No  such  entry 
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appears  on  the  minutes  of  the  commission  that  such  interest  was  dis- 
closed to  the  parties.  If  defending  landowners,  in  such  proceedings, 
have  waived  or  can  waive  their  rights  to  a  disinterested  tribunal,  cer- 
tainly such  waiver  should  be  dearly  established.  The  majority  of 
this  court  are  unwilling  to  sanction  the  finding  of  such  a  waiver 
merely  on  the  uncertain  affidavits  of  parties  who  attempt  to  speak  of 
conversations  that  took  place  before  the  commission  had  organized, 
or  when  one  not  an  attorney  had  attended  to  ascertain  the  date  for  ad- 
journment. The  court  named  these  commissioners.  The  commission- 
er appointed  must  be  presumed  to  have  known  the  law'and  the  fact 
of  his  interest,  and  wc  cannot  sustain  the  theory  of  waiver  upon  state- 
ments of  what  was  talked  about  in  the  presence  of  a  subordinate  rep- 
resentative, which  conversations  are  strongly  controverted,  and  whicli 
never  reached  the  parties  or  their  attorneys  of  record. 

Without  deciding  that  in  such  proceedings  it  would  t)e  competent 
to  waive  the  requirement  of  a  disinterested  tribunal,  the  majority  of 
the  court  are  unable  to  find  that  any  such  waiver  did  occur,  or  that 
the  defendants'  representatives,  with  knowledge  of  this  disqualifica- 
tion, acquiesced  and  consented  to  go  on  before  this  commissioner. 
However  regrettable  it  may  be  to  reverse  and  send  back  the  proceed- 
ings for  a  new  commission,  we  regard  it  as  indispensable  that  the 
defendants  be  given  the  disinterested,  impartial,  and  indifferent  com- 
mission to  which  the  statute  entitles  them.  The  order  is  therefore  re- 
versed, with  a  single  bill  of  costs  to  the  appellants,  and  the  matter 
should  be  remitted  to  a  new  commission  for  reappraisal. 

Order  confirming  report  of  commissioners  in  condemnation  proceed- 
ings reversed  on  reargument,  with  a  single  bill  of  costs  to  the  appel- 
lants, and  matter  remitted  to  a  new  commission  for  reappraisal,  to  be 
appointed  by  the  Special  Term. 

RICH  and  KELLY,  JJ.,  concur. 

JAYCOX,  J.,  dissents,  on  the  ground  that  the  justice  at  Special 
Term  was  justified  iix  holding  that  there  was  a  waiver  of  the  dis- 
qualification of  the  commissioner,  with  whom  BLACKMAR,  J.,  con- 
curs. 


(191  App.  Div.  694) 

ABRAHAM  v.  AMERICAN  BXCH.  NAT.  BANK. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  30,  1920.) 

1.  Pbincifal  and  aoknt  ^s»171(1)  —  Rctkntion  of  pboceeds  ot  agent's 

ITKAUD  A  BATIPICATION. 

Principal,  without  prior  knowledge  of  fraud  of  agent,  W  bound  thereby, 
If  after  notice  he  retains  proceeds  of  agent*s  act,  which  constitutes  rati- 
fication of  the  f!*aud. 

2.  Tbu9I«  ^s>356(2)— Fiduciabt  funds  dxposiucd  in  bank  icay  bb  foixowbd 

BY  BSNXnOIABT. 

When  money  held  by  person  in  fiduciary  capacity  has  been  paid  or 
deposited  by  him  in  his  general  account  at  a  bank,  party  for  whom  money 
was  held  can  follow  and  has  charge  of  any  balance  in  bank's  hands,  and 

^s»For  otber  cases  see  same  topic  ft  KBT-NUMBER  in  all  Key-Numberod  Digests  &  Indexee 
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If  fnndfl  were  mingled  with  fiduciary's  own,  and  general  checks  subse- 
quently drawn,  fiduciary  must  be  held  to  have  drawn  out  his  own  in  pref- 
erence to  trust  money. 
8.  Bills  and  notes  ^=s>332— Bank,  taking  check  on  deposit  with  notxcb 
of  rsaud,  not  holdeb  in  dub  g0t7bse. 

A  bank,  with  which  a  check  was  deposited,  having  notice  that  it  was 
procured  by  fraud,  was  not  a  holder  in  due  course,  but  was  merely  the 
custodian  of  the  proceeds  of  the  check. 
4.  Evidence  ^s»865 — ^Bank,  wfth  which  check  was  deposited,  held  not  a 

HOLDEB  in  due  COUBSB,  AND  HENOE  WAS  BOUND  BT  ADMXSflOCONS  07  DBPOSI- 
TOB. 

In  action  to  recover  money  paid  by  plaintiflTs  assignor  by  check,  under 
fraudulent  representations  made  by  the  payee  through  an  agent,  the 
check  and  consequently  its  proceeds  having  been  deposited  in  defendant 
bank,  which  had  notice  of  claim  of  fraud,  declarations  or  admissions  of 
depositor  and  payee,  binding  upon  it,  would  be  binding  on  defendant  bank. 
6.  Pbinoifal  and  agent  ^=»24 — Case  defending  on  existbnoe  of  agbnct 
held  fo.:  jubt  UN  deb  evidence. 

In  action  to  recover  money  paid  by  plaintiff's  assignor  by  check,  under 
fraudulent  representations  made  by  the  payee  through  agent,  check  and 
consequently  its  proceeds  having  been  deposited  in  defendant  bank,  which 
had  notice  of  claim  of  fraud,  case  held  for  jury  under  evidence  as  to 
fraudulent  party's  agency  for  bank's  depositor,  so  that  dismissal  of 
complaint  was  error. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Owen  E.  Abraham,  assignee  for  the  benefit  of  creditors 
of  Charles  E.  Ball  and  Louis  E.  Whicher,  composing  the  firm  of  Ball 
&  Whicher,  against  the  American  Exchange  National  Bank.  From  a 
judgment  dismissing  the  complaint  on  the  merits  at  the  dose  of  the 
case,  and  from  an  order  denying  plaintiff's  motion  for  new  trial,  he 
appeals.    Judgment  and  order  reversed,  and  new  trial  ordered. 

See,  also,  174  App.  Div.  854,  159  N.  Y.  Supp.  396;  179  App.  Div. 
918,  166  N.  Y.  Supp.  1085. 

Parker  &  Aaron,  of  New  York  City  (Herman  Aaron,  of  New  York 
City,  of  counsel),  for  appellant. 

Cardqzo  &  Nathan,  of  New  York  City  (Abram  J.  Rose,  of  New 
York  City,  of  counsel,  and  Michael  H.  Cardozo,  Jr.,  of  New  York 
City,  on  the  brief),  for  respondent. 

GREENBAUM,  J.  This  court,  upon  the  former  appeal  in  this  case, 
held  that  the  dismissal  of  the  complaint  by  the  trial  court  was  error, 
for  the  reason  that  an  issue  of  fact  for  the  jury  was  presented  upon 
the  proofs  as  to  whether  Valentine,  through  whose  alleged  fraud  the 
plaintiff's  assignors  parted  with  the  check  for  $24,906.25,  was  the 
agent  of  E.  D.  Shepard  &  Co.,  the  recipients  of  the  check. 

The  case  on  appeal  discloses  that  substantially  all  the  proofs  which 
were  adduced  upon  the  previous  trial  were  presented  at  the  trial  un- 
der review.  It  thus  necessarily  follows  that,  unless  additional  undis- 
puted facts  were  submitted  upon  the  latter  trial,  the  effect  of  which 
as  matter  of  law  would  be  to  nullify  the  favorable  testimony  given 
on  behalf  of  the  plaintiff,  the  learned  trial  justice  erred  in  dismissing 
the  complaint,  and  the  judgment  entered  upon  such  dismissal  must  be 
reversed.    We  find  no  such  additional  evidence. 

The  learned  counsel  for  the  respondent  in  his  brief  calls  attention 
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to  Iwo  pieces  of  testimony  which  were  not  given  upon  the  first  trial. 
The  first  related  to  entries  in  the  books  of  Ball  &  Whicher,  in  which 
it  is  claimed  that  Valentine's  personal  account  was  credited  with  the 
profit  or  commission  of  $500  on  July  28,  1908,  being  the  diflEerence 
between  25,000  Yankee  Fuel  bonds  at  par  and  interest,  amounting 
to  $25,406.25,  the  price  at  which  Valentine  told  Ball  &  Whicher  the 
bonds  were  sold  to  Spingam,  and  $24,906.25,  the  amount  of  the  check 
to  E.  D.  Shepard  &  Co. 

It  is  argued  from  this  that  the  entries  in  the  books  of  Ball  &  Whicher 
indicate  that  the  transaction  was  treated  by  them  as  a  perscwial  one 
with  Valentine  on  his  own  account,  and  not  as  agent  for  E.  D.  Shep- 
ard &  Co.  Upon  the  argument  of  this  appeal  the  learned  counsel  for 
the  respondent  admitted  in  open  court  that  he  withdrew  the.  contention 
that  he  made  upon  his  brief  with  respect  to  this  item  of  $500,  The 
reason  for  this  is  apparent  from  an  examination  of  all  the  testi- 
mony on  this  subject.  It  appears  that  the  learned  counsel  misappre- 
hended the  character  of  the  entry.  The  $500  item  referred  to  a 
check  paid  by  Valentine  to  Ball  &  Whicher,  and  not  one  paid  by  them 
to  him.  It  arose  out  of  a  speculative  stock  account  of  Valentine  with 
Ball  &  Whicher  concerning  some  New  York  Stock  Exchange  securi- 
ties, for  which  he  was  indebted  to  them,  and  which  he  repaid  on  July 
28th,  when  he  got  his  check  for  $2,406.25,  thus  crediting  his  accotmt 
with  the  payment  of  $500, 

The  second  additional  piece  of  evidence  to  which  the  court's  at- 
tention is  directed  refers  to  some  testimony  given  by  defendant's  wit- 
ness Lincoln,  to  the  effect  that  it  was  an  invariable  rule  or  custom  of 
Shepard  &  Co.  to  pay  their  salesmen  a  salary  and  commission  of  3 
per  cent,  on  the  sale  of  their  securities.  But  it  is  to  be  observed  that 
Valentine  was  not  a  regular  employe,  and  therefore  stood  on  a  differ- 
ent basis  from  those  who  received  a  fixed  salary.  The  testimony  was 
not  of  a  conclusive  character.  It  was  for  the  jury  to  consider  it  for 
what  they  might  deem  it  was  worth. 

In  view  of  the  fact  that  another  trial  must  be  had,  we  shall  en- 
deavor to  outline  the  issues  that  are  to  be  tried  and  the  law  applicable 
thereto.  We  will  preface  our  observations  by  the  statement  that  in 
the  first  action,  which  was  brought  by  Ball  &  Whicher,  the  assignors 
of  the  plaintiff,  against  E.  D.  Shepard  &  Co.,  the  Court  of  Appeals  held 
in  202  N.  Y.  247,  95  N.  E.  719,  that  the  plaintiffs  in  that  case  could 
not  recover  upon  the  theory  upon  which  diat  action  was  brought, 
which  was  that  Ball  &  Whicher  had  paid  for  the  bonds  under  a  mis- 
take of  fact.  The  ground  upon  which  the  court  so  held  was  that  Shep- 
ard &  Co.  did  not  'share  in  the  mistake,  and  received  the  money  in 
good  faith  in  the  regular  course  of  business  and  for  a  valuable  con- 
sideration. 

The  theory  of  the  present  action  is  radically  different  from  that  just 
stated.  The  plaintiff  here  sues  upon  the  fraud  of  Valentine,  for  which 
E.  D.  Shepard  &  Co.  are  answerable,  and  through  them,  the  defendant 
bank,  which  was  their  depository  pf  the  proceeds  of  the  fraud. 

[1]  The  proposition  of  law  relied  upon  by  plaintiff  to  sustain  his 
contention  in  the  present  case  is  that  the  principal,  w^ithout  prior 
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knowledge  of  the  fraud  of  the  agent,  is  nevertheless  bound  by  his 
fraud,  if  after  notice  thereof  he  retains  the  proceeds  of  the  agent's 
act.  Such  action  on  the  part  of  the  principal  constitutes  a  ratification 
of  the  agent's  fraud.  Carr  v.  National  Bank  &  Loan  Co.,  167  N.  Y. 
375,  60  N.  E.  649,  82  Am.  St.  Rep.  725 ;  Chisholm  v.  Eisenhutli,  69 
App.  Div.  135,  74  N.  Y.  Supp.  496;  Fitzhugh  v.  Sackett,  50  N.  Y. 
699;  Green  v.  Des  Carets,  210  N.  Y.  79,  103  N.  E.  964.  In  the  last- 
mentioned  case  the  rule  is  well  stated  as  follows : 

"It  Is  an  established  principle  of  law  that,  where  a  person  acts  for  another, 
who  accepts  the  fruits  of  his  efforts,  the  latter  must  be  deemed  to  have  adopted 
the  methods  employed,  as  he  may  not,  even  though  innocent,  receive  the  ben- 
ehts  and  at  the  same  time  disclaim  responsibility  for  the  fraud  by  means 
of  which  they  arose.'* 

The  law  upon  which  defendant's  liability  may  be  predicated  is 
equally  clear.  The  facts  undisputedly  are  that  the  check  to  E.  D. 
Shepard  &  Co.  was  deposited  to  their  credit  with  the  defendant  bank ; 
that  Ball  &  Whicher  notified  defendant  of  their  claim  on  July  28, 
1908;  that  at  all  times  between  July  28,  and  August  6,  1908,  the 
account  of  E.  D.  Shepard  &  Co.  with  the  defendant  showed  that  it 
had  a  credit  balance  of  $24,906.25;  and  that  as  a  matter  of  fact 
throughout  that  period  it  was  upwards  of  $50,000. 

[2]  Upon  being  apprised  of  Valentine's  fraud,  E.  D.  Shepard  &  Co. 
must  be  deemed  to  have  held  the  proceeds  of  the  check  as  construc- 
tive trustees  for  the  latter.  The  rule  under  such  circumstances  is 
well  stated  in  Importers'  &  Traders'  Bank  v.  Peters,  123  N.  Y.  278, 
25  N.  E.  320: 

"When  money  held  by  a  person  in  a  fiduciary  capacity  has  been  paid  or 
deposited  by  him  in  his  general  account  at  a  bank,  the  party  for  whom  the 
money  is  held  can  follow  it,  and  has  a  charge  on  the  balance  in  the  banker's 
hands ;  and  if  a  person  holding  money  in  a  fiduciary  capacity  pays  It  to  his 
account  at  his  bankers,  and  mixes  it  with  his  own  money,  and  afterwards 
draws  out  some  by  checks  generally  and  in  the  ordinary  manner,  the  drawer 
of  the  checks  must  be  taken  to  have  drawn  out  his  own'  in  preference  to 
the  trust  money.*' 

[31  The  defendant  bank,  under  the  circumstances  detailed,  was  not 
a  holder  in  due  course.  Citizens'  State  Bank  v.  Cowles,  180  N.  Y. 
349,  73  N.  E.  33,  105  Am.  St.  Rep.  765.  Indeed  it  was  merely  the 
custodian  of  the  proceeds. 

[4]  Under  such  circumstances,  any  declarations  or  admissions  of 
E.  D.  Shepard  &  Co.,  binding  upon  them,  would  be  binding  upon  the 
defendant  bank.  Von  Sachs  v.  Kretz,  72  N.  Y.  548,  and  cases  there- 
in cited.  * 

The  learned  trial  court  was  of  the  opinion  that  the  evidence  of 
agency  was  insufficient.  We  shall  therefore  indicate  a  few  of  the 
important  parts  of  the  testimony  in  the  record,  which  bear  upon  the 
question  of  Valentine's  alleged  agency.  In  the  first  place,  it  ap- 
pears to  be  practically  undisputed  that,  when  Valentine  left  the  em- 
ploy of  E.  D.  Shepard  &  Co.  to  become  an  employe  of  Ball  &  Whicher, 
it  was  understood  by  both  the  latter  and  E.  D.  Shepard  &  Co.  that 
Valentine  was  at  liberty  to  continue  selling  bonds  on  his  own  account 
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for  E.  D.  Shcpard  &  Co.  Indeed,  it  was  expressly  admitted  by  Mr. 
Lincoln,  the  defendant's  principal  witness,  who  had  complete  charge 
of  the  management  of  the  business  of  E.  D.  Shepard  &  Co.,  that 
Valentine's  employment  with  Ball  &  Whicher,  a  Stock  Exchange 
concern,  would  be  agreeable  to  them,  because  Shepard  &  Co.  was  not 
a  Stock  Exchange  house. 

We  thus  have  evidence  that  at  the  outset  of  Valentine's  relations 
with  Ball  &  Whicher  it  was  understood  by  all  the  parties  concerned 
that  Valentine  might  act  as  the  agent  of  E.  D.  Shepard  &  Co.  in  re- 
spect of  particular  sales  of  their  bonds.  The  books  of  E.  D.  Shepard 
&  Co.  in  evidence  show  that  thereafter  Valentine  made  a  number  of 
sales  of  bonds  for  them  to  third  parties,  notably  to  one  Parsons  and 
one  Woolworth.  This  testimony  was  elicited  from  the  defendant's 
own  witnesses.  In  each  of. these  cases  it  was  shown  that  the  bonds 
were  delivered  directly  by  E.  D.  Shepard  &  Co.  to  the  purchasers. 
Parsons  and  Woolworth,  respectively,  and  the  books  of  account  of 
the  sellers  showed  that  they  were  paid  for  by  checks  drawn  by  the 
purchasers  to  the  order  of  E.  D.  Shepard  &  Co.,  who  took  and  kept 
them,  and  immediately  thereafter  ^paid  a  compensation  or  conunis- 
sion  thereon  to  Valentine. 

Coming,  now,  to  the  transaction  directly  involved  in  this  case,  the 
evidence  is  that  on  the  morning  of  July  28,  1908,  Valentine  obtained  a 
quotation  of  25,000  Yankee  Fud  bonds  at  90  flat,  which  meant  that 
Valentine  would  be  entitled  to  receive  as  his  compensation  any  moneys 
in  excess  of  90  which  he  might  obtain  on  the  sale  of  these  bonds.  E. 
D.  Shepard  &  Co.  claim  that  this  was  a  sale  to  Valentine,  and  that 
the  excess  above  90  was  not  to  be  treated  as  a  commission.  The  books 
of  Shepard  &  Co.,  however,  show  that  the  bonds  were  billed  to  Ball  & 
Whicher,  and  not  to  Valentine,  although  Ball  &  Whicher  were  not 
the  purchasers;  the  ostensible  purchaser  being  one  Spingam.  It 
may  be  assumed  that  E.  D.  Shepard  &  Co.  then  Imew  nothing  of  Spin- 
garn.  The  same  thing  is  true  of  Ball  &  Whicher,  who  knew  nothing 
about  him  until  Valentine  came  to  them  and  stated  that  Spingam  was 
the  purchaser,  and  it  was  upon  that  false  representation  3iat  Ball 
&  Whicher  cleared  the  transaction. 

The  books  of  account  of  Shepard  &  Co.  contain  entries  with  respect 
to  this  transaction  indicating  the  payment  to  Valentine  of  the  excess 
over  90,  amounting  to  $2,406.25  as  "commissions"  paid  to  him.  The 
stub  of  their  chedc  book,  as  well  as  their  cash,  journal,  and  ledger 
entries,  show  that  that  sum  was  paid  as  commissions.  The  ledger 
entries  are  made  j/i  an  account  known  as  "Salesmen's  Commission  Ac- 
count." 

It  is  true  that  the  defendant's  witness  Lincoln  attempted  to  prove 
that  these  entries  were  made  inadvertently.  In  this  connection  at- 
tention should  be  called  to  his  cross-examination  on  this  point,  as  fol- 
lows: 

"Q.  Do  yon  know  what  a  salesman's  commission  means?  A.  7es.  Q.  What 
does  that  mean?  A.  The  amount  of  money  he  receives  over  what  we  receive. 
Q.  What  he  receives  as  a  commission  on  the  sale?  A.  Yes;  It  would  be 
rather  an  elastic  term— commission.    Q.  It  is  his  compensation,  isn't  it?   Tt 


Digitized  by 


Google 


668  181  NBW  YORK  BUPPLBMBNT  (Sup.  Ct 

Is  the  compensation  that  the  salesman  gets  for  the  transaction,  isn't  it? 
A.  Xes;  It  might  be." 

The  entries  as  they  stand  are  admissions  on  the  part  of  E.  D.  Shep- 
ard  &  Co.  that  the  sum  of  $2,406.25  was  paid  to  Valentine  as  a  com- 
mission. The  jury  might  consider  the  question  that,  if  Valentine  was 
the  purchaser,  why  did  not  the  books  of  E.  D.  Shepard  &  Co.  show 
that  he  purchased  the  bonds  ? 

[5]  Sufficient  has  been  shown  to  demonstrate  beyond  a  doubt  that 
the  case  presented  a  question  of  fact  for  the  jury,  and  diat  the  dis- 
missal of  the  complaint  was  error. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  the  event.  All 
concur. 


(110  Misc.  Rep.  540) 

BOYLE  V.  A.  O.  CHENEY  PIANO  ACTION  CO. 
(Supreme  Court,  Trial  Term,  Rensselaer  County.    February,  1920.) 

KaSTEB  AITD  SBBVANT  ^=s»361— COMFENSATIOIf  IiAW  DOES  NOT  BKQUIBB  "JJEOAL" 
CONTBACT  OF  EMPLOYMENT. 

In  view  of  the  Workmen's  Compensation  Law,  which  by  section  11 
swept  away  aU  common-law  actions,  and  established  a  new  and  sum- 
mary tribunal  for  the  recovery  of  damages  arising  out  of  Injuries  to 
employ^,  the  doctrine  that  relation  of  employer  .and  employ^  does  not 
exist,  unless  *ho  employment  Is  a  "legal"  one,  violates  the  spirit  of  the 
statute  and  reads  Into  It  a  provision  not  Intended  by  the  Legislature. 

Action  by  Vincent  Boyle,  an  infant,  against  the  A.  C.  Cheney  Piano 
Action  Company.    Motion  for  judgment  on  the  pleadings  granted. 

W.  E.  Fitzsimmons,  of  Albany,  for  plaintiff. 

Ainsworth,  Carlisle,  Sullivan  &  Archibald,  of  Albany,  for  defend- 
ant. 

HOWARD,  J.  No  formal  statement  having  been  dictated  to  the 
stenographer  at  the  time  this  motion  was  granted,  this  brief,  rather 
extemporaneous,  memorandum,  setting  forth  the  views  of  the  trial 
court,  is  handed  down. 

Section  11  of  the  Workmen's  Compensation  Law  (Consol.  Laws,  c. 
67)  provides  that : 

**The  liability  of  an  employer  prescribed  by  the  last  preceding  section  shall 
be  exclusive  and  In  place  of  any  other  liability  whatsoever,  to  such  employee, 
*  *  *  to  recover  damages,  at  common  law  or  otherwise  on  account  of  such 
Injury." 

Ever  since  the  enactment  of  the  Workmen's  Compensation  Law  this 
provision  has  been  supposed  by  everybody — lawyers,  judges  and  lay- 
men— ^to  be  a  complete  protection  to  the  employer  against  common- 
law  actions.  The  Appellate  Division  in  this  department  has  twice 
so  held.  Kenny  v.  Union  Railway  Co.,  166  App.  Div.  497,  152  N. 
Y.  Supp.  117;  Ide  v.  Paul  &  Timmins,  179  App.  Div.  567,  166  N.  Y. 
Supp.  858.    The  plaintiff,  however,  insists  that  Wolff  v.  Fulton  Bag 
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&  Cotton  MUIs,  185  App.  Div.  436,  173  N.  Y.  Supp.  75,  upsets  this 
rule  and  opens  the  door  to  common-law  actions  in  certain  instances. 

I  utterly  disagree  with  the  reasoning  of  that  case.  It  undertakes 
to  establish  the  doctrine  that  the  relation  of  employer  and  employe, 
within  the  meaning  of  the  law,  does  not  exist  unless  the  employment  is 
a  "legal"  employment.  This  is  not  a  liberal  interpretation  of  the  enact- 
ment; it  is  a  strained  and  far-fetched  view.  It  violates  the  spirit 
of  the  act,  I  believe,  and  reads  into  the  statute  a  provision  never  in- 
tended by  the  Legislature.  The  Workmen's  Compensation  Law  was 
revolutionary  in  character.  It  swept  away  all  common-law  actions. 
It  established  a  new  tribunal  for  the  recovery  of  damages  arising 
out  of  injuries  to  employes ;  a  tribunal  summary  in  character ;  a  tribu- 
nal to  do  rough  justice.  It  made  no  fine  distinctions  between  "legal" 
and  illegal  employment.  It  was  all-comprehensive  and  sweeping  in 
character.  It  included  all  classes  of  employes — illiterate,  infant,  alien, 
adult.  Any  construction  which  narrows  its  scope  does  violence  to  the 
plain  intent  of  the  statute. 

But  I  should  not  be  presumptuous  enough  to  .set  up  my  judgment 
against  that  of  the  Second  Department  were  I  forced  to  stand  alone 
in  my  position.  The  Appellate  Division  of  my  own  department  has 
taken  this  position  from  the  start.  While  I  was  yet  on  that  bench  the 
Kenny  Case  was  decided.    There  Judge  Lyon  said : 

''While  the  relation  of  employer  and  employ^  as  defined  by  the  statute  must 
have  existed  at  the  time  deceased  sustained  the  injury,  it  matters  not  whether 
the  employment  was  under  a  contract  concededly  valid  as  to  both  parties,  or 
under  a  contract  voidable  at  the  election  of  the  employer,  or  whether  the  Ua- 
bility  of  Qie  employer  for  wages  was  fixed,  or  determinable  under  quantum 
meruit.  The  vital  question  is  whether  the  relation  of  employer  and  employ^ 
existed  between  the  deceased  and  the  railway  company,  and  the  facts  being 
conceded,  the  question  is  one  of  law." 

J  concurred  In  that  decision  then ;  I  concur  in  it  now. 
Again  in  the  Ide  Case  Judge  Lyon  wrote: 

"Clearly  the  fact  that  the  claimant  was  employed  in  violation  of  this 
provision  of  the  Labor  Law  furnishes  no  defense  to  the  payment  of  compensa- 
tion to  either  the  employer  or  insurance  carrier." 

Nothing  could  be  more  explicit  than  this. 

It  is  quite  true  that  the  opinion  in  the  Wolflf  Case  is  much  more 
pretentious,  and  is  directed  more  pointedly  at  the  question  under  con- 
sideration here;  nevertheless,  as  I  view  the  two  cases  cited,  this  de- 
partment has  twice  decided  this  question,  and  these  decisions  a[re 
binding  upon  me. 

Moreover,  I  believe  the  Third  Department  to  be  the  better  au- 
thority. The  justices  of  this  court  were  the  pioneers  of  the  Compensa- 
tion Law  in  this  state.  They  have  wrestled  with  all  its  intricate  provi- 
sions from  the  beginning.  They  have  studied  it  from  every  angle. 
They  have  weighed  and  measured  and  balanced  every  section  and  sen- 
tence. Therefore,  if  I  have  properly  comprehended  the  decisions  in 
this  department,  one  isolated  case  in  another  department,  holding  a 
contrary  view,  ought  not,  of  course,  to  control  my  determination. 

These  were  the  considerations  which  moved  me  to  grant  the  motion. 

Motion  granted. 
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MATTHES  V.  BENN. 

(Supreme  C3<rart,  Appellate  Division,  First  Department.    April  30,  1920.) 

Sales  ^s»287(3)— Notice  of  defects  56  days  astkb  deli  vest  unbeasoxablt 

DELATED. 

Failure  of  a  purchaser  of  cloth  to  notify  seller  of  defects  therein  for 
56  days  after  delivery  constituted  an  unreasonable  delay  in  giving  notice, 
and  defeated  the  right  of  the  purchaser  to  recover  upon  a  counterclaim, 
although  the  defects  were  not  reported  to  purchaser  by  a  concern  sponging 
the  cloth,  as  was  customary. 

Action  by  Jacob  Matthes,  doing  business,  etc.,  against  Leon  Benn, 
doing  business,  etc.  On  motion  for  a  new  trial  on  exceptions  taken 
by  plaintiff  on  trial  in  the  City  Court,  directed  to  be  heard  in  the  first  in- 
stance in  the  Appellate  Division.  Exceptions  sustained,  and  new  trial 
ordered. 

See,  also,  107  Misc.  Rep.  6^3,  176  N.  Y.  Supp.  770. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Isadore  Apfel,  of  New  York  City  (Charles  Goldzier,  of  New  York 
City,  of  counsel),  for  the  motion. 

L  Gainsburg,  of  New  York  City  (I.  Maurice  Wormser,  of  New 
York  City,  of  counsel),  opposed. 

SMITH,  J.  This  plaintiff  sold  to  this  defendant  some  goods,  which 
were  to  be  made  up  in  boys'  suits.  It  was  the  custom,  when  goods 
were  thus  sold,  for  the  purchaser  to  send  them  to  a  sponger,  who 
sponged  them  and  inspected  them,  and  if  there  were  any  defects  in 
the  goods,  they  warned  the  purchaser  at  that  time.  The  defendant's 
evidence  is  to  the  effect  that  upon  the  recommendation  of  the  plain- 
tiff he  picked  out  the  Peerless  Cloth  Sponging  Works,  and  that  the 
plaintiff  stated  to  the  defendant  at  the  time  that  he  knew  them,  and 
that  he  would  guarantee  their  work,  and  that  they  were  all  right.  No 
defects  were  reported  by  the  Peerless  Sponging  Works,  and  the  goods 
were  laid  aside  about  60  days,  until  the  defendant  had  occasion  to 
start  manufacturing  the  boysl  suits,  which  were  to  be  delivered  about 
the  middle  of  December.  It  was  then  found  that  the  goods  were 
loosely  woven  and  tender,  and  had  holes  in  them,  and  were  not  at 
all  adapted  to  that  work.  The  plaintiff  has  sued  for  the  purchase 
price,  and  the  defendant  has  counterclaimed  for  damages  by  reason 
of  the  defect  in  quality.  There  is  no  challenge  made  as  to  the  plain- 
tiff's action.  The  only  question  in  the  case  rests  upon  the  challenge 
to  the  defendant's  counterclaim  on  the  ground  that  the  plaintiff  was 
not  notified  of  the  defect  within  a  reasonable  time. 

This  case  was  first  tried  in  the  City  Court,  and  judgment  was  ren- 
dered in  favor  of  the  plaintiff  for  the  full  amount  on  the  ground,  as 
held  by  the  court,  that  the  notice  of  the  defect  was  not  given  to  the 
plaintiff  within  a  reasonable  time.  This  was  reversed  by  the  Appellate 
Term  (107  Misc.  Rep.  633,  176  N.  Y.  Supp.  770),  the  Appellate  Term 
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holding  that  under  the  peculiar  circumstances  of  this  case — the  guaran- 
ty  by  the  plaintiff  of  the  reliability  of  these  spongers — it  was  a  ques- 
tion of  fact  for  the  jury  to  say  whether  under  such  circumstances  no- 
tice was  not  given  within  a  reasonable  time.  The  case  came  back  for 
a  6ew  trial. 

At  the  close  of  the  trial  the  plaintiff's  counsel  asked  the  court  to 
charge  that — 

"If  they  find  from  the  evidence  in  the  case  that  the  plaintiff  made  no  state- 
ment whatever  as  to  his  standing  back  of  the  sponger,  that  he  did  not  men- 
tion the  name  of  the  Peerless,  did  not  recommend  them,  and  in  fact  had 
nothing  to  do  with  the  selection  of  the  sponger,  hut  that  the  defendant  bought 
these  goods,  had  them  examined  by  his  own  sponger,  and  placed  the  goods 
<xi  the  fibres,  and  made  no-efltort  whatever  to  examine  them*  and  left  them 
there  for  about  two  months,  that  under  such  circumstances,  if  the  Jury  finds 
these  to  be  the  facts,  that  as  a  matter  of  law  the  defendant  forfeited  his 
right  to  set  up  any  counterclaim  in  regard  to  the  quality  of  the  merchandise, 
because  under  such  circumstances  he  would,  .as  a  matter  of  law,  have  waited 
an  unreasonable  length  of  time." 

This  request  was  properly  made,  because  the  plaintiff  had  denied 
explicitly  the  evidence  of  the  defendant  to  the  effect  that  he  recom- 
mended this  Peerless  Company  as  a  sponger  and  that  he  guaranteed 
the  work  of  this  company.  If,  therefore,  the  jury  believed  that  these 
representations  were  not  made,  then  it  would  seem  clear,  as  matter 
of  law,  that  the  failure  to  notify  the  plaintiff  of  the  defects  therein 
for  56  days  after  delivery  constituted  an  unreasonable  delay  in  giving 
notice,  and  would  defeat  the  right  of  the  defendant  to  recover  upon 
his  counterclaim.  The  court  had  not  charged  upon  the  specific  matter 
which  was  the  subject  of  the  plaintiff's  request,  and  under  the  law  as 
stated  the  plaintiff  was  clearly  entitled  to  have  the  request  charged. 

For  failure  to  grant  the  request  and  charge  as  requested,  the  ex- 
ceptions must  be  sustained,  and  a  new  trial  granted,  with  costs  to  the 
plaintiff  to  abide  the  event  of  the  action.  Settle  order  on  notice.  All 
concur.  ' 


BRINN  et  al.  v.  HINDIiBMAN. 

(Supreme  Court,  Appellate  Term,  First  Department    April  19,  1920.) 

Set-off  and  counterclaim  ^=»57 — ^Plaintut  entitled  to  judgment  for  ex- 
cess  OF  UNDISPUTED  CLAIM. 

Though  the  proof  warranted  a  findlug  In  favor  of  defendant  for  the 
amount  of  his  counterclaim,  plaintiffs  were  entitled  to  judgment  for  the 
balance  of  their  undisputed  claim  over  and  above  the  counterclaim. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  First  Dis- 
trict. 

Action  by  Simon  Brinn  and  another  against  Harry  Hindleman. 
From  an  order  setting  aside  a  verdict  of  a  jury  in  favor  of  defendant,, 
defendant  appeals.    Reversed,  and  judgment  directed  for  plaintiffs. 

Argued   AprU   term,    1920,   before   GUY,    FINCH,    and   WAG- 
NER, JJ. 

»  ■!  I  .11  I. 
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Clierui^  &  Cherurg,  of  New  York  City  (Bernard  Rogers/  of  New 
York  City,  of  counsel),  for  appellant. 
Julius  D.  Tobias,  of  New  York  City,  for  respondents. 

PER  CURIAM.  Even  assuming  that  the  proof  warranted  the 
jury  in  finding  in  favor  of  the  defendant  for  the  amount  of  defend- 
ant's counterclaim,  the  plaintiffs  on  the  evidence  and  under  the  charge 
of  the  justice  were  entitled  to  a  judgment  for  the  sum  of  $78.13,  the 
balance  of  plaintiffs'  undisputed  claim  over  and  above  the  counter- 
claim. 

Order  reversed,  and  judgment  directed  for  the  sum  of  $78.13  in 
favor  of  plaintiffs,  with  appropriate  costs  in  the  court  below,  and  with- 
out costs  of  appeal  in  this  court  to  either  party. 


KRAMER  V.  UNION  &  NEW  HAVEN  TRUST  CO. 
(Supreme  Court,  AppeUate  Term,  Blrst  Department    AprU  30,  ld20.) 

1.  DiSMIBSAL  AND  NONSUIT  ^=s>6 — ^PLAINTinr  ENTITLSD  TO   DISCONTINUB  AFIVI 

EXAMINATION   OF  WITNESSES. 

Where,  after  examination  of  witnesses,  plaintiff  made  a  motion  for 
discontinuance,  which  he  did  not  withdraw,  though  in  answer  to  the 
court's  inquiry  he  stated  that  he  rested,  he  was  entitled  to  discontinuance 
on  tender  of  the  costs,  and  a  dismissal  on  the  merits  was  erroneous. 

2.  Dismissal  and  nonbiht  ^=s>37 — ^DisMissAii  mat  be  obanted  on  payment 

OF  COSTS,   WHEN   ASCBBTAINED. 

Where  plaintifT  moved  for  discontinuance  during  the  trial,  at  which 
time  he  could  not  immediately  tender  the  costs,  because  they  were  not 
then  known,  he  should  have  been  granted  a  discontinuance  on  payment 
of  the  costs  when  they  were  ascertained. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Philip  Kramer  against  the  Union  &  New  Haven  Trust 
Company.  From  a  judgment  dismissing  the  complaint  on  the  merits, 
plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  April  term,  1920,  before  GUY,  FINCH,  and  WAGNER,  JJ. 

Gans,  Davis  &  O'Neiil,  of  New  York  City  (Joseph  Gans,  Robert 
Jablin,  and  C.  Arthur  Jensen,  all  of  New  York  City,  of  counsel),  for 
appellant 

McKinstry,  Taylor  &  Patterson,  of  New  York  City  (Martin  Taylor 
and  Jesse  Holladay  Philbin,  both  of  New  York  City,  of  counsel),  for 
respondent. 

PER  CURIAM.  [1]  After  examining  several  witnesses,  without 
making  much  progress  in  establishing  his  case,  plaintiff  moved  for  a 
discontinuance.  The  court  did  not  pass  upon  plaintiff's  motion,  but 
asked :  "Do  you  rest  ?"  and  plaintiff's  counsel  then  replied :  "Under  the 
circumstances  I  have  to  rest ;  yes,  sir,  I  rest."  We  are  of  the  opinion 
that  plaintiff  was  entitled  to  a  ruling  upon  his  motion,  which  he  did 
•  not  withdraw,  or  intend  to  withdraw.    It  is  well  settled  that  a  plaintiff, 
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where  there  is.  no  counterclaim,  and  where  there  is  apparently  a  good 
cause  of  action,  is  entitled  to  a  dismissal  upon  tender  of  costs  at  any 
time  before  the  final  submission  of  the  case  to  the  jury. 

[2]  Manifestly,  there  was  no  opportunity  to  tender  immediately  the 
exact  amount  of  the  costs,  which  would  have  to  be  accurately  ascer- 
tained before  a  tender  was  made.  Plaintiff's  motion  for  a  discontinu- 
ance having  been  made  before  resting,  the  motion  should  have  been 
granted,  upon  payment  of  all  taxable  costs.  Plaintiff  failed  to  present 
his  proof  in  the  orderly  manner  prescribed  by  the  court,  but  apparently 
was  possessed  of  sufficient  proof  to  make  out  a  prima  facie  case.  Un- 
der the  circumstances,  the  interests  of  justice  require  a  reversal  of  the 
judgment  and  the  ordering  of  a  new  trial. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 


ZAZEELA  v.  FRIEDLANDEK. 

(Supreme  Court,  Special  Term,  Bronx  County.    May  6,  1920.) 

iNJTTNcnoN  ^ss>i40— Denhd  fob  vailube  to  alleob  facts  bhowiko  ibbep- 

ABABLE  INJUBT. 

Application  by  plaintiff  for  injunction  pendente  Ute,  restraining  de- 
fendant landlord  from  removing  machinery  from  premises  in  controversy, 
must  be  denied,  where  complaint  falls  to  set  forth  facts  showing  great 
and  Irreparable  injury  will  be  suffered  unless  equitable  relief  is  granted ; 
mere  allegation  of  such  injury,  apprehended  or  threatened,  unsupported 
by  facts,  being  Insufficient,  while,  under  Code  Civ.  Proc,  §  608,  such  de- 
fect cannot  be  supplied  by  affidavits. 

Action  by  Louis  Zazeela  against  Meyer  Friedlander,  wherein  plain- 
tiff moves  for  injunction  pendente  lite.     Motion  denied. 

Samuel  Zasuly,  of  New  York  City  (Seymour  Mork,  of  New  York 
City,  of  counsel),  for  the  motion. , 

Samuel  Schleimer,  of  New  York  City,  opposed. 

GIEGERICH,  J.  This  application  by  the  plaintiff  for  an  injunction 
restraining  his  landlord  from  removing  his  machinery  from  the  premis- 
es in  controversy  must  be  denied,  because  of  the  failure  of  the  com- 
plaint to  set  forth  facts  showing  that  great  and  irreparable  injury  will 
be  suffered  unless  equitable  relief  is  granted.  The  mere  all^ation 
of  great  or  irreparable  injury,  apprehended  or  threatened,  which  is 
not  supported  by  facts  or  circumstances  tending  to  justify  it,  is  in- 
sufficient. Brass  v.  Rathbone,  153  N.  Y.  435,  47  N.  E.  905  ;  McHenry 
V.  Jewett,  90  N.  Y,  58.  Nor  can  this  defect  in  the  complaint  be  sup- 
plied by  affidavits.  Affidavits  may  properly  be  offered  in  support  of 
the  allegations  of  the  complaint,  but  they  cannot  take  the  place  of  such 
allegations,  as  the  statute  (section  603,  Code  of  Civil  Procedure)  re- 
quires that  the  right  to  injunctive  relief  appear  upon  the  face  of  the 
complaint.  Goldman  v.  Corn,  111  App.  Div.  674,  97  N.  Y.  Supp.  926^ 
Heine  v.  Rohner,  29  App.  Div.  239,  242,  51  N.  Y.  Supp.  427. 

This  defect  in  the  plaintiff's  pleading  renders  it  unnecessary  to  con- 
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sider  the  question,  presented  in  the  affidavits  and  the  briefs,  whether 
the  work  being  done  on  the  building  by  the  landlord  as  a  consequence 
of  the  lire  which  occurred  should  properly  be  designated  a  repair,  or 
whether  it  constitutes  a  rebuilding  and,  consequently,  under  the  terms 
of  the  lease,  effects  a  termination  of  the  lease,  and  justifies  the  land- 
lord in  his  position  that  the  tenant  is  no  longer  entitled  to  possession. 
For  the  reasons  stated  the  present  motion  must  be  denied. 
Motion  denied,  with  $10  costs.    Settle  order  on  notice. 


(191  App.  Div.  667) 

HESS  V.  DONNER  STEEL  00.  et  al. 
(Supreme  Court,  Appellate  Division,  Tlilrd  Department.    May  5,  1920.) 

1.  Masteb  and  sebyant  ^=>3SS — ^Dependency  under  Compensation  Law  de- 

termined AS  or  TIME  OF  accident. 

Under  Workmen's  Compensation  Law,  §  16,  dependency  shall  be  deter- 
mined as  of  time  of  accident 

2.  Master  and  servant  ^=:»3S6(1) — ^Award  to  dependents  of  more  than 

decedent's  contributions  authorized. 

Under  Workmen's  (Compensation  Law,  §  16,  subd.  4,  award  in  favor  of 
dependent  mother,  bioihers,  and  sisters  of  deceased  servant,  aggregating 
more  per  month  than  was  contributed  by  deceased  to  dependents,  held 
authorized. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Florence  M. 
Hess  for  compensation  for  death  of  her  son,  Martin  G.  Hess,  the  em- 
ploye, opposed  by  the  Donner  Steel  Company,  the  employer,  and  the 
Zurich  General  Accident  &  Liability  Insurance  Company,  Limited,  the 
insurance  carrier.  Compensation  was  awarded  by  the  Industrial  Com- 
mission, and  the  employer  and  insurance  carrier  appeal.     Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Philip  J.  O'Brien,  of  New  York  City  (Ainsworth,  Carlisle,  Sullivan 
&  Archibald,  of  Albany,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent. 

Bernard  L.  Shientag,  of  New  York  City,  for  State  Industrial  Com- 
mission. 

KILEY,  J.  On  the  6th  day  of  November,  1918,  at  10  a.  m.  of  that 
day,  Martin  G.  Hess  received  injuries  from  which  he  died  within  a 
short  time.  At  the  time  he  was  working  for  the  Donner  Steel  Com- 
pany, Incorporated,  at  their  plant,  located  at  North  Tonawanda/  N.  Y. 
This  corporation  manufactured  steel  products ;  the  decedent  had  work- 
ed for  it  iy2  years,  was  about  20  years  of  age,  and  unmarried.  His  oc- 
cupation was  such  as  comes  under  the  definition  of  "hazardous"  in  the 
Workmen's  Compensation  Law  (Consol.  Laws,  c.  67).  Jacob  Hess,  the 
father  of  Martin,  died  August  2,  1918.  The  claimants  are  the  mother 
and  brothers  and  sisters  of  the  deceased.    At  the  time,  and  for  some 
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years  previous,  the  family,  except  Martin,  had  lived  on  a  cheap,  hilly 
farm  over  the  line  in  the  state  of  Pennsylvania.  The  evidence  abun- 
dantly sustains  the  contention  of  the  claimants  that  Martin  contributed 
to  their  support,  and  that  thev  were  dependent  upon  him  at  the  time 
ef  the  accident.  The  State  Industrial  Commission  so  found,  and  award- 
ed to  the  mother,  Florence  M.  Hess,  $5.77  weekly,  and  to  Harry  C, 
John  L.,  Wallace,  Florence,  Grace,  and  Daisy,  dependent  brothers  and 
sisters,  each  $1,601^  weekly — a  total  of  $15.30.  The  average  weekly 
wage  of  Martin  was  $24.92. 

[1,  2]  Appellants  contend  that,  because  this  amounts  to  more  than 
the  sum  contributed  to  these  dependents  by  the  son  (he  contributed  $35 
to  $40  a  month),  the  award  ought  not  be  affirmed.  Under  section  16  of 
the  Workmen's  Corripensation  Law,  dependency  shall  be  determined  as 
of  the  time  of  the  accident.  Birmingham  v.  Westinghouse  Electric 
Mfg.  Co.,  180  App.  Div.  48,  167  N.  Y.  Supp.  520.  The  commission  has 
so  found  and  the  finding  is  sustained  by  the  evidence.  Section  16,  subd. 
4,  also  provides  for  this  form  of  the  award  and  for  the  amounts  award- 
ed. Walz  V.  Holbrook,  Cabot  &  Rollins  Corp.,  170  App.  Div.  6, 155  N.  Y. 
Supp.  703.  The  record  on  appeal  in  Chabot  v.  Terry  Bros.  Co.,  184 
App.  Div.  917,  170  N.  Y.^Supp.  1072,  shows  that  the  amount  contribut- 
ed before  the  accident  and  death  was  $7.50  a  week,  and  the  award  was 
$9.61  a  week. 

The  award  should  be  affirmed.    All  concur. 


(191  App.  Div.  322) 

BAKER  V.  NEW  YORK.  N.  H.  &  H:  R.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  9,  1920.) 

1.  COMMEBCE  €=»27(8) — LlABILITT  FOB  DEATH  OF  LINEMAN  ON  INSTBUHSNTALZ- 

TY  OF   **INTERSTATE  COMMEBCE"    DEFENDS  ON   FEDERAL  ULW. 

An  employ^,  working  as  a  lineman  on  an  interstate  railroad's  anchor 
bridge,  which  spans  its  main  line,  was  employed  on  an  instrumentality  of 
Interstate  commerce,  and  the  railroad's  liability  for  his  death  depends 
on  federal. law,  so  that  employe's  contributory  Diligence  does  not  bar 
recovery. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Interstate  Commerce.] 

2,  Master  and  beevant  ^=»101,  102(9) — ^Railroad  owes  duty  to  use  care 

TO  FURNISH  safe  PLACE  TO  WORK. 

A  railroad  company  owes  its  employes  the  duty  to  use  due  care  to  fur- 
nish them  a  reasonably  safe  place  to  work. 

8.  Master  and  SEEyAN:^  €;=>286(20) — Railroad's  negligence  in  failing  to 

FURNISH  LINEMAN  SAFE  PLACE  OF  WORK  QUESTION  OF  FACT. 

Where  an  employ^  was  killed  by  coming  in  contact  with  a  charged 
electric  wire,  so  placed  on  the  bridge  where  he  was  required  to  work 
that  he  might,  through  momentary  inattention,  stumbling  or  carelessness, 
come  in  contact  with  it,  and  there  was  no  evidence  that  screening  the 
wire,  or  locating  It  so  that  It  would  not  come  in  contact  with  employes, 
was  impossible.  It  could  not  be  said  as  a  matter  of  law  that  a  safe  place 
of  work  had  been  furnished,  though  there  was  no  evidence  of  the  prac- 
tice of  other  companies,  and  It  was  error  to  direct  a  verdict  for  de- 
fendants. 
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Appeal  from  Trial  Term,  Westchester  County, 

Action  by  Mary  E.  Baker,  as  administratrix  of  the  estate  of  John 
J.  Baker,  deceased,  against  the  New  York,  New  Haven  &  Hartford 
Railroad  Company.  Judgment  for  defendant  on  directed  verdict,  plain- 
tiff's motion  for  new  tried  denied,  and  plaintiff  appeals.  Reversed,  and 
new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  PUTNAM,  BLACKMAR.  KEL- 
LY, and  JAYCOX,  JJ. 

William  Adams  Robinson,  of  Brooklyn,  for  appellant.  ^ 
Charles  M.  Sheafe,  Jr.,  of  New  York  City,  for  respondent 

PER  CURIAM.  [1]  As  decedent's  work  as  lineman  on  defend- 
ant's anchor  bridge,  which  spans  its  main  line,  was  on  an  instrumen- 
tality of  interstate  commerce,  defendant's  liability,  if  any,  must  be 
sought  under  the  federal  law.  New  York  Central  R.  R.  Co.  v.  Win- 
field,  244  U.  S.  147,  37  Sup.  Ct.  546,  61  L.  Ed.  1045,  L.  R.  A.  1918C, 
439,  Ann.  Cas.  1917D,  1139.  The  question  is  whether  the  evidence 
sustains  a  finding  that  defendant  was  negligent;  for,  in  case  the  de- 
fendant was  negligent,  the  decedent's  contributory  negligence  does 
not  bar  the  action,  but  affects  the  measure  of  damages  only. 

The  decedent  was  killed  by  a  feed  wire,  charged  with  a  deadly 
current  of  electricity,  coming  in  contact  with  the  bridge  of  his  nose, 
as  conceded  on  the  trial  by  defendant's  counsel.  Pursuant  to  the  needs 
of  his  employment,  he  was  on  a  bridge  which  sustained  the  trolley 
wires,  and  the  wire  that  caused  his  death  was  a  feed  wire  carrying  to 
the  trolley  wires  the  current  which  supplied  the  power  to  move  the 
trains.  Another  feed-  wire  beneath  the  top  bridge  was  screened,  but 
the  wire  from  which  the  decedent  received  the  charge  was  unprotected, 
and  so  located  that  one  standing  on  the  bridge  might,  through  momen- 
tary inattention,  stumbling,  or  even  carelessness,  come  in  contact  with 
it,  and  such  contact  meant  death. 

[2,  3]  The  defendant  owed  to  its  employes  the  duty  to  use  due  care 
to  safeguard  them  and  to  furnish  them  a  reasonably  safe  place  to  work. 
The  duty  was  owing  to  the  decedent  when  he  went  upon  the  bridge  in 
due  course  of  his  work.  It  cannot  be  said  as  matter  of  law  that  the 
duty  was  discharged.  This  presents  a  question  of  fact  for  the  jury. 
The  federal  law  does  not  prescribe  the  manner  in  which  the  duty  shall 
he  performed,  whether  by  screening  the  wire,  or  by  so  locating  it  that 
employes  in  the  performance  of  their  duty  will  not  come  into  contact 
with  it.  The  evidence  did  not  show  that  screening  was  impracticable, 
nor  that  the  wire  could  not  have  been  so  located  that  it  would  not 
come  in  contact  with  employes  walking  upon  the  platform.  Although 
plaintiff  did  not  show  a  practice  of  other  lines  to  screen  feed  wires 
near  such  overhead  bridges — ^which  evidence  might  be  difficult  to  ad- 
duce, because  defendant's  system  is  not  in  general  use — still  the  evi- 
dence raised  a  question  of  fact  whether  the  exercise  of  due  care  did 
not  require  that  som.e  precaution  should  have  been  taken  to  minimise 
the  danger  to  employes  from  this  unprotected  wire,  contact  with  which 
was  death. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs 
to  abide  the  event. 
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In  re  FULUVM'S  ESTATE. 
(Surrogate's  Court,  New  York  County.    April  25,  1920.) 

1.  EXEOTTTORS  AWD  ADHINISTBATORS  €=»482 — EXECUTOB  NOT  ENTITLED  TO  CBED- 

IT  rOR  ATTORNEY  FEE   NOT  ACTUALLY  PAID.  , 

In  View  Of  Code  Civ.  Proc.  §§  2692,  2731,  2732,  2743-2751,  2753,  execu- 
tor cannot  have  credit  in  his  account,  a,nd  attorney  for  him  cannot  have 
allowance,  of  fee  by  stating  in  schedule  that  attorney  has  presented 
a  bill  for  services  which  fee  has  not  been  paid  on  account  of  executor's 
desire  that  surrogate  pass  upon  it. 

2.  Executors  ako  administbatobs  ^s»111(1)— Obligation  fob  legal  sebv- 

ices  personal. 

An  obligation  incurred  by  a  personal  representative  for  legal  services 
is  a  personal  obligation  of  the  representative,  and  is  different  from  a 
debt  of  decedent,  a  claim  which  the  surrogate,  under  Code  Civ.  Proc.  § 
2681,  is  empowered  to  try  and  determine  on  Judicial  settlem^it  of  ac- 
count 

3.  BXECUTOBS   AND  ADHINISTRATORS  <&=»283 — EXECUTOB'B  ATTORNEY  MAY  PETI- 

TION   SXJRBOOATE   FOB  PAYMENT  FOR  SERVICES. 

Attorney,  employed  by  an  executor,  who  has  not  been  paid  for  services 
during  administration,  is  not  left  to  his  civil  action,  but  has  a  remedy  in 
Surrogate's  Court  by  presenting  petition,  and  on  due  notice  to  executor 
have  reasonable  value  of  his  services  determined,  when  the  surrogate 
may  determine  to  what  extent  the  estate  is  liable,  and  direct  payment. 

4.  EXEGVTOBS    AND    ADMINI6TBAT0RS  ^=S>496(2) — ^AMOUNTS   RECEIVED    FOB    HAN- 

DLING REALTY  NOT  DEDUCTED   FBOM  COMMISSIONS  ON    PERSONALTY. 

Amounts  received  by  an  executor  for  handling  real  estate  should  not 
be  deducted  from  commissions  to  be  awarded  on  personal  property ;  real 
estate  under  the  will  passing  directly  to  devisee,  and  the  executor  as 
such  having  no  duty  in  regard  thereto,  and  his  services  being  for  devisee 
p^sonally. 

In  the  matter  of  the  estate  of  Margaret  D.  Fullam.  Proceeding  for 
settlement  of  the  account  of  the  executor.  Decree  directed  in  accord- 
ance with  the  opinion. 

^  Robert  Livingston,  of  New  York  City,  for  executor. 
'  Yorke  Allen,  of  New  York  City,  for  Harriet  L.  Fullam. 

COHAIyAN,  S.  The  principal  question  in  this  accounting  proceed- 
ing is  an  application  hy  the  accountant  to  have  determined  the  amount 
that  should  be  paid  to  the  attorney  who  appeared  for  him  in  the  com- 
pulsory accounting  proceeding.  The  executor,  appearing  by  another 
attorney,  filed  the  account,  with  a  petition  for  its  judicial  settlement. 
Schedule  G  of  the  account  states  that  the  former  attorney  had  presented 
a  bill  for  legal  services  rendered,  "which  fee  has  not  been  paid,  as 
I  desire  the  surrogate  to  pass  upon  the  same." 

[1]  There  appears  to  be  a  misunderstanding  of  the  practice  and 
power  of  the  Surrogate's  Court  in  matters  of  this  kind.  Many  attor- 
neys are  under  the  impression  that  the  above  procedure  may  be  fol- 
lowed in  cases  where  the  representative  of  the  estate  is  in  doubt  as  to 
the  propriety  of  paying  his  attorney  the  full  amount  of  his  bill.  The 
rule  is  well  settled  tliat  the  representative  cannot  have  a  credit,  and 
the  attorney  cannot  have  an  allowance,  in  the  manner  thus  proposed. 
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As  the  surrogate  is  frequently  called  upon  to  entertain  such  applica- 
tions, it  is  desirable  to  point  out  the  reason  for  what  seems  to  many 
petitioners, to  be  a  very  technical  rule  of  procedure. 

The  representative  of  an  estate  now  has  Statutory  authority  to  "pay 
from  the  funds  of  the  estate  "the  reasonable  counsel  fees  necessarily 
incurred  in  'the  administration  of  the  estate."  Section  2692,  C.  C. 
P.    Said  section  further  provides  that — 

"Such  expenses  and  disbursements  shaU  be  set  forth  in  his  account  when 
filed,  and  settled  by  the  surrogate." 

It  is  "further  provided  that  upon  his  accounting  the  representative 

must  make  affidavit — 

*that  the  account  contains,  according  to  the  best  of  his  knowledge  and  belief, 
a  full  and  true  statement  of  all  his  receipts  and  disbursements  on  account  of 
the  estate  or  fund.    •    •    •"    Section . 2732,  C.  C.  P. 

Section  2731  also  refers  to  payments  already  made.  Section  2753 
provides  that — 

"On  the  settlement  of  the  account  of  any  executor,  administrator,  guardian 
or  testamentary  trustee,  the  surrogate  must  allow  to  him  his  just,  reasonable 
and  necessary  expenses  actually  paid  by  him.    •    •    •" 

The  statutory  provisions  relating  to  accounting  for  administration 
expenses  and  obligations  are  based  on  the  principle  of  reimbursement. 
Reimbursement  presupposes  payment  in  advance. 

The  only  exceptions  to  this  rule,  so  far  as  allowance  to  a  representa- 
tive for  counsel  fees  is  concerned,  are  the  statutory  provisions  for 
costs  and  allowances.  Sections  2743  to  2751,  C.  C.  P.  There  is  an- 
other exception  where  the  representative  is  an  attorney,  "and  shall 
have  rendered  legal  services  in  connection  with  his  official  duties." 
Section  2753,  C.  C.  P.  Outside  of  the  above  statutory  provisions  there 
is  no  authority  for  an  allowance  to. an  executor  or  administrator  for 
a  mere  obligation  incurred  for  attorney's  services. 

However  desirable  it  may  seem  to  have  such  unpaid  bills  for  attor- 
neys' services  passed  upon  in  accounting  proceedings,  the  decisions 
are  against  the  practice.  Matter  of  Spooner,  86  Hun,  9,  33  N.  Y. 
Supp.  136;  Matter  of  Blair,  49  App.  Div.  417,  63  N.  Y.  Supp.  678. 
The  Court  of  Appeals  has  cited  these  cases  with  approval  in  a  case 
where  it  recognizes  the  rule  that  in  an  accounting  the  surrogate  can- 
not make  any  allowance  for  legal  services  rendered  to  a  trust  estate 
by  an  attorney,  where  the  trustee  has  not  paid  the  attorney  and  ac- 
counted for  the  payment.  Jessup  v.  Smith,  223  N.  Y.  at  pages  207, 
208,  119  N.  E.  403. 

[2]  An  obligation  incurred  by  a  representative  for  legal  services  is 
a  personal  obligation  of  the  representative.  In  re  Nocton's  Estate  (Sur.) 
162  N.  Y.  Supp.  215.  It  is  very  different  from  a  debt  of  the  dece- 
dent. That  is  a  claim  which  the  surrogate  is  expressly  empowered  to 
try  and  determine  upon  a  judicial  settlement  of,  the  account.  Section 
2681,  C.  C.  P. 

[3]  The  attorney  who  has  not  been  paid  by  the  representative  for 
services  performed  during  the  course  of  administration  is  not  left  to 
his  civil  action.    He  has  a  remedy  in  the  Surrogate's  Court.    He  may, 
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if  he  chooses,  present  to  the  surrogate  a  petition,  and  upon  due  notice 
to  the  executor  have  the  reasonable  value  of  his  services  fixed  and  de- 
termined. The  surrogate  may  then  determine  to  what  extent  the  es- 
tate is  liable,  and  direct  payment.  Authority  for  this  procedure  is 
found  in  Matter  of  Rabell,  175  App.  Div,  345,  162  N.  Y.  Supp.  218. 
If  this  attorney  acts  promptly,  he  may  be  protected  by  appropriate  pro- 
vision in  the  accounting  decree. 

[4]  The  amoimts  received  by  the  executor  for  handling  the  real  es- 
tate should  not  be  deducted  from  the  commissions  to  be  awarded  on 
the  personal  property.  Under  the  will  the  real  estate  passed  directly 
to  the  devisee,  and  the  executor  as  such  had  no  duty  in  regard  there- 
to. *The  services  performed  in  connection  with  the  realty  were  for 
the  devisee  personally  and  had  no  relation  whatever  to  the  petitioner's 
acts  as  executor. 

Counsel  for  the  executor  is  requested  to  submit  a  computation  of 
commissions.  For  the  reasons  stated,  the  court  has  no  power  to  pass 
upon  the  matter  of  attorney's  fees.  The  decree  may  contain  no  pro- 
vision in  reference  to  the  trust  for  the  care  of  the  cemetery  plot  as 
suggested  by  all  parties. 

Costs  taxed.    Settle  decree  on  notice. 


(110  Misc.  Rep.  456) 

In  re  PRENTICE'S  Wll-U 

(Surrogate's  Court,  Bronx  Ck)unty.     February,  1920.) 

1.  Wtllb  ^=»289 — Attestation  bt  attobnet  hexd  to  cbeate  pbksumption  of 

FOBlfAI*  execution. 

The  face  that  one  of  the  witnesses  to  prove  a  will  Is  an  attorney  of 
many  years'  standing  creates  some  presumption  that  the  formalities 
of  execution  have  been  complied  with. 

2.  Wiixs  ^=»163(1) — ^Party  aixeging  undue  influence  has  bubden  op  pboop. 

The  allegation  of  undue  Influence  being  an  affirmative  assault  on  the 
validity  of  a  will,  the  burden  does  not  shift,  but  remains  on  the  party 
who  asserts  its  existence. 

3.  Wills  ^=9166(7) — 'Mua  oppobtitnity  dors  not  pbovb  UNDxn&  influbnce. 

Mere  opportunity  to  exercise  undue  influence  does  not  of  itself  war- 
rant an  adjudication  that  it  was  availed  of. 

4.  Wills  ^=9155(4) — Influence  of  gbatitudb  fob  kindness  bendered  is 

not  undue  influence. 

The  influence  of  feelings  of  gratitude  to  the  beneficiary  for  kindness 
rendered  is  not  undue  influence. 

5.  Wills  ^=»15o(1) — Essentials  of  **undue  influence"  enumebatbd. 

To  constitute  "undue  influence,"  the  influence  must  be  one  which  sub- 
stitutes for  the  wishes  and  desires  of  decedent  those  of  the  person  ex- 
ercising it,  so  that  the  document  does  not  In  fact  express  the  will  of  de- 
cedent, but  of  the  former,  and  such  influence  Imports  <!oercion. 

[Ed.  Note. — For  other  deflnltions,  see  Words  and  Phrases,  First  and 
Second  Series,  Undue  Influence.] 

d*  Insane  pebsons  4=»13 — ^Pbocebdinos  fob  appointment  of  oommittee  fob 

INMATE  of  state   HOSPITAL  nELD  CONSTITUTIONAL. 

A  proceeding  whereby  a  committee  of  the  personal  property  of  an 
inmate  of  a  state  hospital  was  appointed,  pursuant  to  Code  Civ.  Proc.  ff 
2323a,  by  the  superintendent  of  such  hospital,  after  notice  to  the  inmate 
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personally  and  to  her  daughter,  the  committee,  and  to  the  superin- 
tendent, statinja:  the  time  when  the  application  would  be  presented  to 
the  court,  held  constitutional. 

7.  Wills  ^=»55(1) — ^Appointment  of  committee  for  inmate  of  state  hospi- 

tal HELD  PRIMA  FACIE  EVIDENCE  OF  INCOMPETENCY. 

An  order  appointing  a  committee  for  an  inmate  of  a  state  hospital, 
while  not  conclusive  evidence  of  the  incompetency  of  such  person,  was. 
In  a  proceeding  to  contest  the  will  of  such  ward,  prima  faqle  evidence  of 
ihcompetency  at  the  time  the  will  was  made. 

8.  Evidence  ^=»67(2) — Incompetency  established  will  be  presumed  to  con- 

TINX7K. 

Where  prima  facie  evidence  has  been  Introduced  to  prove  that  testa- 
trix was  incompetent  on  a  certain  date,  and  such  evidence  has  not  been 
rebutted,  it  will  be  presumed  that  the  condition  of  incompetency  con- 
tinues, although  such  presumption  Is  subject  to  rebuttal  by  evidence 
that,  when  the  will  was  signed,  testatrix  had  mental  capacity  to  execute 
it,  either  because  she  had  recovered  or  because  it  was  executed  during  a 
lucid  Interval. 

9.  Wills  ^=»52(1) — Burden  of  showing  competency  is  on  proponent. 

The  burden  of  showing  that  a  testatrix  was  of  sound  mind  and  memory 
at  the  time  of  the  execution  of  the  will,  as  required  by  Code  Civ.  Proc, 
§  2614,  is  on  proponent. 

10.  Wills  4®=»55(1) — Evidence  insufitcient  to  snow  competency. 

In  a  proceeding  to  contest  a  will  on  the  ground  of  incompetency,  wnere 
it  appeared  that  testatrix  had  been  an  Inmate  of  several  insane  asylums, 
evidence  held  not  guificlent  to  sustain  proponent's  burden  of  proving  that 
testatrix  was  competent. 

Proceeding  to  prove  the  last  will  and  testament  of  Ella  G.  Prentice, 
deceased.    Motion  to  deny  probate  granted. 

Joseph  P.  Hennessy,  of  New  York  City  (Hartley  G.  Pelletier,  of 
New  York  City,  of  counsel),  for  proponent. 
Reiley  &  Harrison,  of  New  York  City,  for  contestant. 

SCHULZ,  S.  The  decedent  died  on  the  4th  day  of  February,  1919. 
It  is  alleged,  that  on  January  31,  1919,  at  the  age  of  73  years,  she  ex- 
ecuted an  instrument  which  is  now  propounded  as  her  last  will  and 
testament.  She  left  her  surviving  as  her  only  heirs  at  law  and  next  of 
kin  two  daughters  and  one  son,  and  by  the  terms  of  the  propounded 
paper  all  of  her  property  which  remains  after  the  pa}TTient  of  her  debts 
and  funeral  expenses  is  bequeathed  and  devised  to  one  of  her  daugh-* 
ters,  the  proponent  herein.  The  latter  is  also  nominated  in  the  docu- 
ment as  the  executrix  of  the  same,  with  the  provision  that  she  shall 
not  be  required  to  give  bonds  for  the  faithful  discharge  of  her  duties 
as  such. 

The  son  of  the  decedent  has  not  appeared  in  the  proceeding,  atid  has 
taken  no  part  therein,  except  that  he  has  testified  as  a  witness  called 
by  the  proponent.  The  other  daughter  of  the  decedent  interposed  an 
answer  containing  objections  which,  in  addition  to  the  usual  allegations, . 
contained  one  to  the  effect  that  the  decedent  was  at  the  time  of  her 
death  a  resident  of  the  county  of  New  York.  It  appeared  that  the 
intention  was  to  challenge  the  jurisdiction  of  the  court  by  the  last- 
named  objection.  Upon  the  hearing,  however,  counsel  for  the  con- 
testant withdrew  the  same,  so  that  I  am  proceeding  on  the  assumption 
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that  it  is  no  longer  contended  that  this  decedent  was  not  a  resident  of 
the  county  of  Bronx,  and  that  it  is  conceded  that  I  have  full  jurisdic- 
tion in  the  matter  at  issue. 

[1^  2]  Upon  the  testimony  produced  before  me,  I  am  satisfied  that 
the  factum  of  the  document  has  been  established.  The  proceedings 
attending  its  execution  are  testified  to  by  three  witnesses,  one  of  whom 
is  an  attorney  of  many  years'  standing,  which  of  itself  has  been  held 
to  create  some  presumption  that  the  formalities  of  execution  were  com- 
plied with.  Matter  of  Cottrell's  Will,  95  N.  Y.  329;  Matter  of  Nel- 
son's Will,  141  N.  Y,  152,  157,  36  N.  E.  3;  Wyman  v.^Wyman,  118 
App.  Div,  109,  103  N.  Y.  Supp.  64,  affirmed  197  N.  Y.  524,  90  N.  E. 
1167;  Matter  of  Kenney,  179  App.  Div.  258,  261,  166  N.  Y.  Supp.  478. 
As  to  the  allegation  of  undue  influence  being  "an  affirmative  assault 
on  the  validity  of  a  will,  ♦  ♦  ♦  the  burden  of  proof  does  not  shift, 
but  remains  on  the  party  who 'asserts  its  existence."  Matter  of  Kind- 
berg,  207  N.  Y.  220,  228,  100  N.  E.  789,  791 ;  Matter  of  Ruef ,  180 
App.  Div.  203,  167  N.  Y.  Supp.  498,  affirmed  223  N.  Y.  582,  119  N.  E. 
1075.     • 

[3-5]  Mere  opportunity  to  exercise  undue  influence  does  not  of  it- 
self warrant  an  adjudication  that  it  was  availed  of.  Cudney  v.  Cud- 
ney,  68  N.  Y.  148;  Post  v.  Mason,  91  N.  Y.  539,  43  Am.  Rep.  689; 
Matter  of  Fleischmann's  Will,  176  App.  Div.  785,  163  N.  Y.  Supp. 
426;  Lesster  v.  Lesster,  178  App.  Div.  438,  165  J^.  Y.  Supp.  592.  The 
influence  of  feelings  of  gratitude  to  the  beneficiary  for  kindness  ren- 
dered is  not  undue  influence.  Children's  Aid  Society  v.  Loveridge,  70 
N.  Y.  387;  Marx  v.  McGlynn,  88  N.  Y.  357;  Matter  of  Mondorf,  110 
N.  Y.  450,  18  N.  E.  256;  Matter  of  Brand,  185  App.  Div.  134,  144, 
137  N.  Y.  Supp.  169.  It  must  be  an  influence  which  substitutes  for  the 
wishes  and  desires  of  the  decedent  those  of  the  person  exercising  the 
influence,  so  that  the  disputed  document  does  not  in  fact  express  the 
will  of  the  decedent,  but  of  the  former.  It  imports  coercion.  Matter 
of  Van  Ness'  Will,  78  Misc.  Rep.  592,  139  N.  Y.  Supp.  485,  and  cases 
cited;  Matter  of  Fleischmann,  supra;  Matter  of  Powers,  176  App. 
Div.  455,  162  N.  Y.  Supp.  828.  In  the  pending  matter  the  contestant 
has  not  sustained  the  burden  thus  upon  her  by  a  fair  preponderance  of 
the  evidence.  ' 

There  remains,  then,  to  be  considered  the  final  and  the  most  seri- 
ously contested  issue,  whether  or  not  the  decedent  at  the  time  of  the 
execution  of  the  instrument  had  testamentary  capacity.  It  appears 
from  the  evidence  produced  that  the  decedent,  her  husband,  and  three 
children  resided  together  until  the  proponent  was  between  17  and  19 
years  of  age,  and  fliat  thereafter  the  decedent,  her  husband,  and  her 
remaining  two  children  constituted  the  household  until  about  the  year 
1900,  when  the  decedent  was  removed  to  a  sanitarium  at  Hornellsville, 
N.  Y.  The  testimony  is  that  she  remained  there  sotne  time,  and  then 
came  home,  one  of  the  witnesses  stating,  "as  the  doctor  said,  cured." 
Thereafter  she  continued  to  reside  with  her  husband  and  her  two  chil- 
dren until  1904,  when  she  was  removed  to  a  sanitarium  at  Stamford, 
Conn.,  where  she  remained  until  the  year  1909.     FrcMW  Stamford, 
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Conn.,  she  was  removed  to  the  Middletown  State  Hospital  at  Middle- 
town,  N.  Y.,  where  she  remained  until  the  5th  day  of  April,  1915. 

The  contestant  was  married  in  the  year  1912,  and  her  father,  the 
husband  of  the  decedent,  thereafter  lived  with  her  and  her  husband, 
and  departed  this  life  on  the  7th  day  of  May,  1914.  after  his  wife  had 
been  taken  to  Middletown,  and  while  she  was  still  an  inmate  of  the 
hospital.  On  the  13th  day  of  February,  1915,  by  an  order  made  at  the 
Special  Term  of  the  Supreme  Court,  county  of  Orange,  and  entered 
in  the  office  of  the  clerk  of  that  county,  the  contestant  was  appointed 
the  committer  of  the  person  and  property  of  the  decedent,  upon  the 
application  of  the  superintendent  of  the  Middletown  State  Hospital 
and  continued  so  up  to  the  time  of  the  decedent's  death.  On  the  5th 
day  of  April,  1915,  the  decedent,  without  the  knowledge  of  her  com- 
mittee, and  without  any  notice  to  her  committee,  was  paroled  in  the 
custody  of  the  proponent,  and  by  her  *taken  from  the  institution  in 
question  to  New  York  City.  Thereafter,  and  on  April  9,  1915,  the 
proponent  and  her  husband  called  upon  the  contestant  and  her  husband 
and  advised  them  to  that  effect,  but  refused  to  disclose  the  decedent's 
address.  About  4  days  thereafter,  a  nurse  from  the  hospital  came  to 
the  home  of  the  proponent  for  the  purpose  of  taking  the  decedent  back 
to  the  hospital  at  Middletown,  and  thereupon  the  proponent  admits  that 
through  a. subterfuge  she  succeeded  in  getting  her  mother  out  of  the 
house,  and  removed  h^^rout  of  the  state,  and  to  the  city  of  Boston, 
where  she  was  operated  on  for  cataract,  and  subsequently  to  the  state 
of  Pennsylvania,  where  she  remained  for  from  6  to  7  months.  After 
this  she  returned  to  the  city  of  New  York,  and  on  or  about  January  27, 
1916,  she  was  brought  to  the  premises  in  this  county  where  she  con- 
tinued to  reside  up  to  the  time  of  her  death.  Such,  in  brief,  is  the  his- 
tory of  the  last  19  years  of  the  life  of  this  unfortunate  woman. 

For  the  purpose  of  analysis  the  evidence  produced  may  be  roughly 
divided  into  that  as  to  alleged  occurrences  (a)  between  1900,  the  year 
when  she  first  entered  a  sanitarium,  and  the  5th  day  of  April,  1915, 
when  she  was  paroled  in  the  custody  of  the  proponent;  (b)  between 
April  5,  1915,  and  the  1st  day  of  January,  1919,  when  she  entered  upon 
the  illness  which  ultimately  resulted  in  her  death ;  and  (c)  between  the 
^st  day  of  January,  1919,  and  the  4th  day  of  February,  1919,  the  date 
when  she  died.  There  is  no  evidence  before  me  to  show  under  what 
circumstances  the  decedent  became  an  inmate  of  the  sanitarium  at 
Hornellsville.  As  to  the  sanitarium  at  Stamford,  the  testimony  is  that 
her  husband  placed  her  there;  but  no  evidence  of  a  commitment  by 
any  court  has  been  produced.  Nor  is  the  commitment,  by  virtue  of 
which  she  was  transferred  to  the  state  hospital  at  Middletown,  in  evif 
dence.  The  fact,  however,  that  she  was  an  inmate  during  the  various 
times  that  I  have  stated,  is  not  disputed. 

There  is  no  evidence  of  her  condition  at  the  time  that  she  was  at  the 
sanitarium  at  Hornellsville.  As  to  her  condition  while  at  Stamford, 
one  witness  testified  he  had  been  a  consulting  surgeon  at  the  sanitarium 
in  question,  and  had  seen  the  decedent  at  the  sanitarium  at  least  once 
a  year  during  the  time  that  she  was  there.  He  states  that  she  was 
suffering  from  manic  depressive  insanity,  testified  to  her  actions,  con- 


Digitized  by 


Google 


Sur.  Ct)  IN  BX  PBENTICOC'S  WILL  6S3 

(181  N.Y.S.) 

versation,  and  conduct  by  which  the  disease  manifested  itself,  and 
which  it  is  not  necessary  for  me  to  detail  here,  and  gives  it  as  his 
opinion  that  patients  suffering  from  the  ailment  in  question  might  for 
a  number  of  years  have  a  normal  condition,  but  that  ill  the  decedent^s 
case  she  was  suffering  from  the  maniacal  form,  in  which  a  mental  de- 
terioration, with  considerable  weakening  of  the  mind,  occurs,  and  the  , 
patient  passes  in  to  a  state  of  "childlike  simplicity."  Her  condition 
while  in  the  Manhattan  State  Hospital  is  testified  to  by  the  husband  of 
the  contestant,  who  is  a  physician,  and  by  a  nurse  who  attended  her 
while  in  that  institution,  and,  without  stating  the  harrowing  details 
testified  to,  it  seems  clear  that  her  condition  while  at  Middletown  was 
practically  the  same  as  that  while  at  Stamford.  While  it  may  be  urged 
that  the  husband  of  the  contestant  may,  by  reason  of  that  relationship, 
be  an  interested  party,  no  such  contention  may  be  made  as  to  the  nurse. 

The  order  appointing  the  contestant  the  committee  of  the  person  , 
and  property  of  the  decedent,  hereinbefore  referred  to,  dated  Febru- 
ary 13,  1915,  was  entered  in  a  proceeding  brought  by  the  superintend- 
ent of  the  Middletown  State  Hospital,  while  she  was  an  inmate  there, 
under  the  provisions  of  section  2323a  of  the  Code  of  Civil  Procedure, 
after  notice  given  to  the  decedent  personally,  to  her  daughter,  the  con- 
testant, and  to  the  superintendent,  stating  the  time  when  the  applica- 
tion would  l^e  presented  to  the  court.  It  recites,  among  other  things, 
that  the  decedent  was  duly  committed  to  the  hospital  in  question  as  an 
incompetent  person  on  the  17th  day  of  May,  1909,  and  it  then  provides 
that  the  contestant  "be  and  she  hereby  is  appointed  committee  of  the 
person  and  estate  of  the  said  Ella  G.  or  Ella  B.  Prentice,  who  is  an  in- 
competent. *  *  *  "  Upon  this  order  a  commission  was  duly  is- 
sued to  the  committee  in  question. 

While  it  was  stated  in  Matter  of  -Barney's  Will,  185  App.  Div.  782, 
796,  174  N.  Y.  Supp.  242,  252,  that  "the  commitment  was  ex  parte,  and 
was  therefore  not  an  adjudication,  or  competent  to  show,  that  she  was 
insane  at  the  time,"  the  alleged  incompetent  in  that  case  had  been  com- 
mitted by  two  police  justices  in  1860,  and  it  appears  that  no  commit- 
tee had  been  appointed,  nor  had  proceedings  been  taken  similar  to 
those  provided  by  section  2323a  of  the  Code  of  Civil  Procedure,  which 
had  not  as  yet  become  the  law.  The  court,  however,  further  stated 
that  it  was  undoubtedly  competent  to  show  that  the  testatrix  had  been 
so  confined  in  the  asylum,  and  the  jury  might  fairly  infer  therefrom 
that  during  that  time  she  was  of  unsound  mind,  for  apparently  there 
was  no  effort  on  her  part  or  on  the  part  of  her  husband  and  relatives 
to  obtain  her  release  from  the  asylum. 

[6,  7]  The  proceeding  under  section  2323a  of  the  Code  was  consti- 
tutional. Matter  of  Walker,  57  App.  Div.  1,  67  N.  Y.  Supp.  647, 
Sporza  v.  German  Sav.  Bank,  192  N.  Y.  8,  84  N.  E.  406.  The  ordei 
appointing  the  committee,  while  not  conclusive  evidence  of  the  incom- 
petency.of  the  testatrix,  was  nevertheless  prima  facie  evidence  of  sucli 
incompetency  at  the  time  that  it  was  made  (Hart  v.  Deamer,  6  Wend. 
497;  Matter  of  Coe's  Will,  47  App.  Div.  177,  62  N.  Y.  Supp.  376, 
Matter  of  Widmayer,  74  App.  Div.  336, 17  N.  Y.  Supp.  663;  Rider  v. 
Miller,  86  N.  Y.  507;  Schoenberg  &  Co.  v.  Ulman,  51  Misc.  Rep.  83, 
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99  N.  Y.  Supp.  650);  and  this  is  true,  in  my  opinion,  whether  the 
order  appointing  a  committee  was  made  after  a  hearing  before  a  jury 
in  the  nature  of  a  proceeding  de  lunatico  inquirendo,  or  after  proceed- 
ings brought  under  section  2323a  of  the  Code.  The  court  would  have 
had  no  authority  to  appoint  a  committee,  unless  the  person  in  question 
I  was  incompetent.    As  was  said  in  Matter  of  Walker,  supra : 

**Tlie  theory  of  these  provisions  seems  to  be  that  the  question  of  Incompe- 
tency may,  in  the  discretion  of  the  court  of  Justice,  be  regarded  as  suffi- 
ciently determined  by  the  original  commitment  to  a  state  instltutioii*  and 
his  remaining  stlU  an  inmate  thereof." 

No  claim  was  made  in  the  present  proceeding  that  there  was  any  ir- 
regularity in  the  commitment,  and  while  the  trial  fails  to  disclose  the 
proceeding  upon  the  commitment  to  the  state  hospital,  as  was  also  the 
case  in  Sporza  v.  German  Sav.  Bank,  supra,  I  think  it  may  be  said 
here,  as  it  was  in  that  matter,  that  we  must  assume  that  all  the  steps 
required  by  that  statute  were  regularly  taken,  and  that  she  was  an 
inmate  of  the  state  hospital,  duly  committed  according  to  law,  and,  as 
stated  in  City  of  New  York  v.  BrinckerhofF,  63  Misc.  Rep,  445,  118 
N.  Y.  Supp.  449: 

"It  must  be  assumed  that  the  incompetent  Is  detained  at  the  asylum  by 
virtue  of  an  order  of  commitment." 

We  have,  then,  the  testimony  of  the  three  witnesses  referred  to  as 
to  her  condition  at  Stamford  and  at  Middletown,  which  stands  uncon- 
tradicted, and  establishes  to  my  satisfaction  that  the  decedent  was  in- 
sane during  the  time  she  was  at  Stamford  and  Middletown  prior  to 
February  13,  1915,  and  we  also  have  the  order  appointing  her  com- 
mittee, which  is  prima  facie  evidence,  not  in  any  way  rebutted,  of  her 
incompetency  on  said  last-mentioned  date,  and  leads  me  to  the  con- 
clusion that  she  was  incompetent  to  manage  her  affairs  at  that  time. 

[8]  Having  reached  the  conclusion  that  such  a  condition  has  been 
established,  a  presumption  of  its  continuance  arises,  subject  to  being 
rebutted  by  evidence  showing  that  when  the  document  was  signed  she 
had  mental  capacity  to  execute  it,  either  because  she  had  recovered, 
or  because  it  was  so  executed  during  a  lucid  interv-al ;  but  such  evi- 
dence should  be  clear  and  satisfactory.  Matter  of  Widmayer,  supra, 
citing  Delafield  v.  Parish,  25  N.  Y.  9;  Rollwagen  v.  Rollwagen,  63 
N.  Y.  504:  Cook  v.  Cook,  53  Barb.  180;  Matter  of  Van  Den  Heuvel's 
Will,  76  Misc.  Rep.  137,  148,  136  N.  Y.  Supp.  1109. 

The  conceded  acts  of  the  proponent  in  obtaining  the  parole  of  her 
mother  and  moving  her  from  place  to  place,  without  notice  to  the  com- 
mittee, of  whose  appointment  she  had  been  advised,  in  placing  her  to 
board  with  a  family  in  this  county,  without  informing  her  committee 
of  her  whereabouts,  and,  finally,  in  preventing  the  latter  from  seeing 
the  decedent  until  February  2,  1919,  two  days  after  the  will  had  been 
executed  and  she  was  in  extremis,  were  injudicious,  i^  not  improper. 
It  may  be  that  they  were  due  to  a  generous  and  humane  impulse  to 
save  her  mother  from  being  returned  to  the  asylum,  and  the  evidence 
would  seem  to  bear  this  out ;  but,  if  her  mother  had  in  fact  recovered, 
she  could  have  prevented  the  consummation  of  the  acts  she  feared  by 
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some  proceeding  in  the  nature  of  a  supersedeas  to  have  the  committee 
discharged.  In  fact,  it  appears  that  two  proceedings  were  brought 
with  this  object  in  view  after  the  contestant  had  obtained  possession 
of  the  person  of  the  decedent,  and  that  both  failed.  I  will  not  ascribe 
selfish  motives  to  the  proponent  in  obtaining  the  parole  of  the  decedent, 
for  there  is  no  evidence  that  she  ever  tried  to  induce  her  mother  tc 
make  a  will,  and  her  acts  in  providing  for  her,  while  apparently  un- 
necessary, the  decedent  having  property  and  a  duly  appointed  commit- 
tee charged  with  that  duty,  showed  a  filial  aflfection  which  arouses  ad- 
miration; but  that  her  acts  as  above  recited  cast  a  suspicion  on  the 
whole  matter,  which  warrants  close  scrutiny,  cannot  be  successfully 
controverted.  It  was  also  most  ill-advised  for  the  authorities  of  the 
hospital  in  question  to  parole  an  inmate  in  the  custody  of  the  proponent, 
without  notice  to  her  committee,  and  a  practice  which  should  not  be 
encouraged  or  followed. 

As  to  her  condition  between  April  5,  1915,  and  January  1,  1919,  the 
evidence  is  very  voluminous,  and  it  would  be  impracticable  and  un- 
profitable to  quote  therefrom  at  length.  Some  witnesses  state  that  she 
read  the  papers  and  conversed  with  them  practically  up  to  Ihe  day  when 
she  was  stricken  with  her  last  illness,  and  that  she  sewed,  attended  to 
household  duties,  and  did  all  other  acts  which  a  normal,  intelligent 
woman  of  her  age  could  do,  and  several  letters  in  her  handwriting  are 
in  evidence  and  appear  to  be  intelligently  composed.  Other  witnesses 
testify  that  she  was  quiet,  unresponsive,  did  not  answer  questions 
when  put  to  her,  did  not  enter  into  conversations  when  addressed  by 
them,  did  not  reply  to  neighbors,  and  that  they  never  saw  her  read  or 
sew.  From  all  of  this  evidence  it  is  rather  difficult  to  arrive  at  a  satis- 
factory conclusion  as  to  just  what  her  condition  was  after  leaving  the 
hospital  and  prior  to  the  1st  day  of  January,  1919,  when  for  the  first 
time  after  her  last  return  to  New  York  City,  so  far  as  the  evidence  dis- 
closes, a  physician  attended  her,  although  I  think  it  is  evident  that 
she  had  improved  very  much  since  the  time  testified  to  by  the  nurse 
from  Middletown. 

We  now  come  to  the  last  or  final  period,  beginning  with  January  1, 
1919,  and  ending  with  her  death.  Three  physicians  attended  the  de- 
cedent at  various  times  during  that  period.  One  of  these  was  the 
family  physician  of  Mrs.  Donahay,  with  whom  the  decedent  boarded, 
and  of  the  latter's  daughter.  He  had  been  summoned  by  her  and 
called  on  decedent  for  the  first  time  on  January  1,  1919.  He  testified 
that  he  found  her  in  bed,  helpless  and  semi-conscious ;  that  she  could 
only  be  aroused  by  thorough  shaking ;  that  he  spoke  to  her,  but  could 
elicit  no  reply,  except  that  she  turned  her  head  and  opened  her  eyes ; 
that  on  January  7th  he  called  again,  and  found  her  in  practically  the 
same  condition,  except  that  upon  one  or  two  occasions,  when  Mrs. 
Donahay  asked  her  a  question,  she  said,  "Yes."  This,  he  says,  she 
could  not  have  done  on  his  first  visit.  On  January  20th  he  called  again, 
and  for  the  last  time ;  he  then  found  her  practically  in  the  same  con- 
dition, but  seated  in  a  chair.  She  could  only  answer  "Yes"  or  "No," 
and  when  he  asked  her  how  she  felt  she  stared  blankly,  but  whep  Mrs. 
Donahay  spoke  to  her,  and  asked  her  whether  she  felt  better,  she  '^aid. 
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"Yes."  The  witness  stated  that  he  did  not  know  the  history  of  the 
patient,  but  diagnosed  her  ailment  as  senility,  arterio-sclerosis,  and 
sclerosis  of  the  brain,  and  that  she  impressed  him  as  irrational.  He 
further  testified  that  she  was  indifferent,  apathetic,  and  that  she  was 
like  a  very  young  child.  The  witness  admitted  that  he  knew  the  hus- 
band of  the  contestant,  a  physician,  but  only  in  a  professional  capacity. 
It  appeared  that  the  latter  was  in  the  habit  of  administering  the  anaes- 
theiic  when  the  surgeon  who  operated  for  the  witness  was  performing 
major  operations,  and  that  the  witness  had  been  present  on  numerous 
occasion!  of  this  kind,  and  had  thus  met  him  in  the  operating  rooms 
of  the  hospitals,  but  that  there  was  no  social  relationship  existing  be- 
tween them.  This  witness  had  attended  the  daughter  of  Mrs.  Dona- 
hay,  who  was  very  friendly  disposed  to  the  proponent,  up  to  within 
five  or  six  days  of  the  date  upon  which  he  was  testifying. 

The  last  physician  who  attended  the  decedent  was  also  unacquainted 
with  any  of  the  parties,  and  I  believe  unacquainted  with  Mrs.  Donahay 
and  her  daughter,  and  was  called  because  their  family  physician  afore-' 
mentioned  could  not  be  reached.  He  testified  that  he  attended  her  on 
January  31s*  after  midnight,  which,  it  will  be  observed,  was  the  day 
or  immediately  after  the  day  on  which  the  will  was  drawn,  and  from 
that  time  until  her  death.  He  stated  that  on  that  occasion  she  had  a 
quick  pulse  and  suffered  from  parah'sis  of  the  bowels;  that  he  did 
not  take  her  temperature  because  her  mouth  was  open;  that  she  did 
not  speak ;  that  she  responded  to  what  she  was  asked  to  do,  such  as 
showing  her  tongue  and  trying  to  turn  over;,  that  when  she  was  spoken 
to  she  murmured,  and  that  witness  could  not  understand  what  she 
said,  but  that  people  in  the  house  told  him  what  it  was.  He  further 
testified  that  he  called  on  the  following  day  and  found  the  heart  more 
regular ;  that  he  asked  her  questions  which  she  did  not  answer ;  that 
she  then  had  a  temperature  of  103  degrees ;  that  her  death  was  due  to 
hemiplegia  and  senility,  and  that  hemiplegia  is  paralysis  of  the  body, 
or  part  of  the  body,  and  was  caused  by  a  bursting  artery  in  the  brain ; 
that  he  did  not  examine  her  as  to  her  mental  condition,  and  that  her 
physical  condition  might  have  existed  for  a  few  moments  or  a  few 
hours. 

Another  medical  witness.  Dr.  Stem,  said  that  he  saw  her  some  time 
between  January  28th  and  January  31st,  but  it  was  subsequently  con- 
ceded that  the  correct  date  was  January  25,  1919;  that  he  is  the  per- 
sonal physician  of  the  proponent,  and  was  asked  by  her  to  examine 
her  mother;  that  she  sat  in  a  chair  in  the  parlor;  that  her  answers 
were  monosyllabic,  but  that  she  gave  relevant  answers ;  that  she  said 
"Yes"  or  "No"  to  all  questions;  that  she  appeared  to  be  normal,  no 
paralysis,  spoke  hesitatingly,  but  he  could  hear  her  clearly ;  that  she 
appeared  to  be  absolutely  rational ;  that  he  did  not  examine  her  as  to 
her  mental  trouble;  and  that  her  difficulty  at  that  time  was  an  in- 
testinal condition.    This  physician  attended  her  only  once. 

The  testimony  as  to  the  preparation  of  the  will  may  be  briefly  sum- 
marized as  follows:  On  the  29th  day  of  January,  1919,  two  days  be- 
fore the  will  was  signed,  the  decedent  having  stated  that  she  wished  to 
write  something,  an  attorney  who  resided  in  the  neighborhood,  and 
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was  unknown  to  any  of  the  parties,  was  summoned  to  prepare  her 
last  will  and  testament.  He  called  at  the  house,  but  did  not  draw  the 
document  at  that  time;  why  does  not  clearly  appear.  On  the  evening 
of  the  following  day  an  attorney,  who  was  associated  with  the  one  first 
summoned,  attended  at  her  home,  saw  the  proponent,  and  was  advised 
by  her  that  she  thought  that  the  decedent  was  too  ill  to  see  the  witness ; 
that  he  eventually  saw,  the  decedent,  questioned  her  as  to  her  age,  birth- 
place, children,  and  property,  and  her  wishes  as  to  the  disposition  of  the 
latter,  to  which  she  answered  briefly ;  and  that  in  answer  to  his  ques- 
tion as  to  what  she  wished  to  do  with  her  property,  she  said  "Pline" 
(proponent's  name  is  Pauline),  and  that  in  reply  to  his  question,  "Don't 
you  want  the  other  daughter  or  son  to  get  anything?"  she  said,  "No." 
The  attorney  then  testified  that  he  said,  "Well,  if  I  draw  such  a  will 
as  that,  will  it  be  what  you  want?"  and  that  the  decedent  then  "stop- 
ped, shut  up;"  that  he  noted  that  she  was  very  tired,  and  suggested 
that  he  come  back  the  next  day,  to  which  she  acquiesced.  The  follow- 
ing day  he  called  again,  and  it  was  on  that  occasion  that  the  paper  was 
executed,  after  he  had  read  it  aloud  to  her.  It  appears  that  the  de- 
cedent at  that  time  volunteered  nothing,  and  was  taciturn  and  mono- 
syllabic in  the  replies  she  made,  but  that,  while  her  speech  was  low 
and  muffled,  he  could  understand  her.  The  witness  again  interrogated 
her  with  reference  to  the  matters  as  to  which  he  had  questioned  her 
on  the  previous  occasion,  and  her  answers,  as  stated  by  him,  appeared 
to  be  in  accordance  with  the  facts  as  developed  upon  the  trial,  which 
was  true  largely,  also,  as  to  inquiries  put  to  her  about  her  property. 

An  examination  of  the  physical  appearance  of  the  testatrix's  signa- 
ture discloses  that,  while  a  part  of  the  name,  to  wit,  "Ella  G."  and  the 
letter  "P,"  being  the  first  letter  of  her  last  name,  are  quite  legible,  the 
writing  which  follows  the  letter  "P"  is  an  unintelligible  scrawl.  The 
testimony  is  that  while  she  was  subscribing  the  instrument,  and  had 
proceeded  with  the  writing  to  about  the  middle  of  her  last  name,  she 
hesitated,  and  that  then  the  attorney,  who  was  superintending  the  exe- 
cution of  the  document,  asked  her  if  he  had  spelled  the  name  right, 
whether  it  should  be  "t-i-c-e"  or  "t-i-s-s."  She  answered  "t-i-c-e,"  and 
completed  her  writing. 

It  is  evident  that  the  will  was  not  prepared  after  a  conference  of 
any  length  between  the  decedent  and  the  scrivener,  and  while  the  latter, 
a  reputable  attorney  favorably  known  to  the  court,  whose  testimony 
I  believe,  undoubtedly  did  his  best  under  the  imfortunate  conditions 
prevailing  to  ascertain  by  the  questions  put  to  the  decedent  whether  or 
not  she  was  competent,  and  honestly  and  conscientiously  reached  the 
conclusion  that  she  was,  he  of  necessity  did  so  without  any  prior  ac- 
quaintance with  her. 

It  is  urged  that  the  decedent  was  angry  at  the  contestant  because 
she  believed  the  latter  was  responsible  for  having  sent  her  to  Middle- 
town,  and  that  after  the  proponent  got  her  out  she  was  in  great  fear 
lest  the  contestant  put  her  back.  There  is  no  evidence  that  she  was 
induced  to  this  belief  by  the  proponent,  but  there  is  evidence  that  the 
proponent  herself  believed,  or  at  least  said  to  one  of  the  witnesses  that 
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she  believed,  that  her  sister  was  responsible  for  putting  her  mother  in 
an  insane  asylum. 

I  have  no  doubt  that  in  decedent's  unfortunate  mental  condition  she 
did  believe  that  her  committee  was  antagonistic  to  her,  and  felt  corre- 
spondingly kindly  toward  the  daughter  who  took  her  out  of  the  institu- 
tion, and  who  showed  her  kindness  and  attention  which  her  committee 
could  not  do  if  so  inclined,  because  her  whereabouts  were  concealed 
from  her  by  the  proponent.  I  do  not  consider  this  state  of  her  affec- 
tions, however,  if  it  was  so,  as  necessarily  indicative  of  rationalty.  On 
the  contrary,  if  she  was  again  of  sound  mind,  the  courts  were  available, 
and  a  judicial  determination  to  that  effect  could  have  been  obtained, 
and  her  committee  discharged. 

[9, 10]  Section  2614  of  the  Code  of  Civil  Procedure  provides  that 
before  admitting  a  will  to  probate  the  surrogate  must  be  satisfied  with 
the  genuineness  of  the  will  and  the  validity  of  its  execution,  and  that 
it  must  be  admitted  to  probate  if,  among  other  things,  it  appears  that 
the  testatrix  was  in  all  respects  competent  to  make  a  will.  The  burden 
of  showing  that  the  testatrix  was  of  sound  mind  and  memory  at  the 
time  of  the  execution  of  the  will  is  upon  the  proponent.  Code  Civ. 
Proc.  §  2614;  Decedent  Estate  Law  (Laws  1909,  c.  18,  and  constitut- 
ing chapter  13  of  the  Consol.  Laws)  §  21 ;  Matter  of  Goodwin's  Will, 
95  App.  Div.  183,  88  N.  Y.  Supp.  734;  Matter  of  Schreiber's  Will,  112 
App.  Div.  495,  98  N.  Y.  Supp.  483 ;  Matter  of  Lissauer's  Will,  5  N. 
Y.  Supp.  260;  Matter  of  Gedney's  Will,  142  N.  Y.  Supp.  157;  Roll- 
wagen  v.  RoUwagen,  supra;  Matter  of  Cottrell,  supra;  Matter  of 
Martin,  98  N.  Y.  193,  1%.  In  the  pending  matter,  after  a  careful  re- 
view of  the  evidence,  I  reach  the  conclusion  that  this  burden  has  not 
been  sustained,  and  that  in  consequence  probate  must  be  denied. 

The  motion  to  dismiss  the  objections  made  at  the  close  of  the  case, 
upon  which  I  reserved  decision,  is  denied  as  to  the  objections  to  the 
effect  that  the  propounded  paper  is  not  the  last  will  and  testament  of 
the  decedent,  and  that  the  decedent  did  not  have  testamentary  capacity,, 
and  granted  as  to  the  remaining  objections,  and  an  exception  awarded 
to  each  party  as  to  so  much  of  the  ruling  as  is  adverse  to  her. 

The  motion  to  deny  probate,  made  at  the  same  time,  upon  which 
decision  was  also  reserved,  is  granted,  and  an  exception  awarded  to  the 
proponent.  Costs,  to  be  taxed  on  notice,  will  be  awarded  to  the  propo- 
nent and  the  icontestant,  under  the  authority  vested  in  me  by  section 
2746  of  the  Code. 

Decreed  accordingly. 
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COLUMBIA  BBSTAURANT  CO.,  Inc..  y.  HABER  et  aL 
(Supreme  Court,  Special  Term,  Bronx  County.    May  12,  1920.) 

1.  Pleading  ^=s>236(7)  —  Motion  fob  leave  to  serve  ajcended  complaint 

QBANTED. 

Under  6ode  Civ.  Proc.  S  723,  plaintiff's  motion  for  leave  to  serve 
,,;,  nencled  complaint  should  be  granted,  though  It  substttutes  a  new  cause 
'of  action,  where,  after  complaint  was  served  and  action  at  issue,  plain- 
tiff first  learned  by  examination  of  defendant  before  trial  that  defendants 
were  not  lessees  of  premises  involved,  as  they  had  stated,  and  at  time  of 
contract  with  plaintiff  had  no  interest  in  lease. 

2.  Pleading  ^s»239(3) — Costs  not  imposed  on  plaintiff  as  condition  to 

allowing  SBBVXOB  of  AMSNIMID  COMPLAINT. 

General  rule  of  Imposing  costs  absolutely  upon  plaintiff  as  condition 
to  allowing  service  of  amended  complaint  should  not  be  applied,  where 
plaintiff  was  not  to  blame  for  error  in  its  original  complaint,  which  was 
induced^  by  defendants*  statements  at  time  of  making  contract  set  forth. 

Action  by  the  Columbia  Restaurant  Company,  Incorporated,  against 
Max  Haber  and  others.  On  motion  for  plaintiff  for  leave  to  serve  an 
amended  complaint.    Motion  granted. 

Samuel  Silinsky,  of  New  York  City,  for  the  motion. 
Jacob  M.  Zinaman,  of  New  York  City,  opposed. 

GIEGERICH,  J.  [1]  Under  the  circumstances  shown  in  the  com- 
plaint and  the  moving  affidavit,  I  think  the  motion  for  leave  to  amend 
should  be  granted.  According  to  the  contract  as  set  forth  in  the 
complaint,  the  defendants  stated  themselves  to  be  the  lessees  and 
holders  of  the  lease  in  question.  After  the  complaint  was  served  and 
the  action  was  at  issue,  the  plaintiff  for  the  first  time  learned  by  the 
examination  before  trial  of  one  of  the  defendants  that  they  were  not 
the  lessees,  and  at  the  time  of  the  contract  with  it  had  no  interest  in 
the  lease.  Thereupon  the  plaintiff  promptly  made  this  motion  for 
leave  to  amend  its  compjaint  so  as  to  set  up  the  facts  as  so  ascertained. 

The  defendants  object  that  the  court  has  no  power,  under  section 
723  of  the  Code  of  Civil  Procedure,  to  grant  the  motion,  as  the  result 
would  be  to  change  the  cause  of  action,  substituting  a  cause  of  action 
for  a  breach  of  contract  in  place  of  one  for  fraud,  and  cites,  among 
other  cases  in  support  of  this  proposition,  Deyo  v.  Morss,  74  Hun,  224, 
26  N.  Y.  Supp.  305.  This  decision  was,  however,  reversed  in  144 
N.  Y.  216,  39  N.  E.  81,  where  it  was  definitely  held  that  at  Special 
Term  the  court  has  power  to  allow  an  amendment  of  the  complaint 
even  though  the  result  was  to  substitute  a  new  cause  of  action.  In 
the  case  last  cited  the  Court  of  Appeals  pointed  out  that  the  purpose 
of  both  complaints  was  the  same.  That  is  equally  true  here.  The 
amended  complaint  is  based  upon  the  same  transaction  and  seeks  re- 
dress for  substantially  the  same  injury  as  the  original  complaint. 

The  defendants'  attorney  relies  upon  the  decision  I  made  in  Cordusi 
V.  Pianisani,  164  N.  Y.  Supp.  560;  but  there  I  held  that  the  plaintiff 
was  guilty  of  laches,  and  that  he  had  made  an  election  and  was  bound 
thereby,  and  that  to  grant  his  application  to  amend  would  be  too  ex- 
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treme  an  exercise  of  discretion  in  his  favor.  Here  there  has  been  no 
laches,  nor  has  there  been  any  election,  because  the  plaintiff  was  not 
aware  of  all  the  facts  when  the  original  complaint  was  drawn, 

[2]  The  defendants  also  object  that  the  affidavit  of  merits  fails  to 
state  facts  showing  merits  and  the  good  faith  of  .the  plaintiff,  but  I 
cannot  agree  with  this  criticism.  Neither  do  I  think  that  the  general 
rule  of  imposing  costs  absolutely  upon  the  plaintiff  as  a  conditi^^.  to 
allowing  the  amendment  should  be  applied  in  this  case.  The  plaintiff 
is  not  to  blame  for  the  error  in  its  original  complaint.  The  defend- 
ants' attorney  makes  the  argument  that  the  plaintiff  is  chargeable  with 
the  knowledge  it  would  have  gained  concerning  the  lease  had  it  search- 
ed the  records ;  but  the  defendants  cannot  be  heard  to  urge  that  the 
plaintiff  should  have  discredited  their  statement  in  thejr  contract,  and 
should  have  gone  to  the  records  to  see  whether  they  had  made  false 
representations.  Upon  the  facts  as  they  now  appear,  the  plaintiff  is 
free  from  fault  and  should  not  .be  required  to  pay  costs  as  terms.  The 
facts  ultimately  developed  may  be  different,  however. 

The  motion  is  therefore  granted,  with  costs  to  date  to  the  defend- 
ants in  the  event  of  their  eventual  success  in  the  action.  Settle  order 
on  notice. 


PEOPLE  V.  BYAN. 

XSupreme  CJourt,  Appellate  Division,  Third  Department.     May  5,  1920.) 

Appeal  from  Greene  County  Court. 

Phebe  Ryan  was  convicted  of  blackmail,  and  she  appeals.    Affirmed. 
Argued  before  JOHN  M:.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Brinner,  Canfield  &  Brinner,  of  Kingston  (Palmer  Canfield,  Jr.,  of 
Kingston,  of  counsel),  for  appellant. 
Harrie  McK.  Curtis,  Dist.  Atty.,  of  Ravena,  for  the  People. 

PER  CURIAM.    Judgment  of  conviction  affirmed. 

KILEY,  J.  (dissenting).  This  defendant  was  indicted  by  a  grand 
jury  in  the  Supreme  Court  at  a  term  held  in  Greene  county,  N.  Y.,  in 
the  month  of  November,  1917.  The  crime  charged  is  blackmail,  and 
consisted  of  alleged  writing  and  mailing  to  one  Jacob  B.  Myers  a 
letter  in  words  and  form  following : 

"Mr.  Myers:  If  you  dont  leave  $500.  a  stone  pillar  of  Church  wall  your 
place  will  go  up  in  smoke  soon.  We  Intend  to  get  three  of  you  this  year.  Last 
year  we  let  it  pass  but  this  we  intend  business  sure.    We  are  close  by. 

"Committee  C.  K.  F." 

This  defendant  is  thie  mother  of  a  large  family.  She  was  tried  and 
convicted  under  this  indictment  in  the  Greene  County  Court,  and 
sentenced  to  not  more  than  five  years  and  four  months,  and  not  less 
than  one  year  and  ten  months,  in  the  state  prison  for  women  at  Au- 
burn, N.  Y.  She  had  never  been  confined  for  any  offense.  If  this 
conviction  is  sustained,  it  seems  to  me  it  will  be  a  mistake,  and  that 
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a  mistaken  theory  was  followed  upon  the  trial.  To  illustrate:  The 
witness  Schoonmaker  testified  that  he  received  a  similar  letter  to  the 
one  set  out  in  the  indictment — ^to  be  exact,  it  is  as  follows : 

"If  you  dont  put  $200.  under  stone  at  corner  of  bridge  below  your  store 
It  win  go  hard  with  you  and  you  wlU  be  a  loser  of  more  If  not  your  life  beside 
to  save  trouble  and  life  It  is  up  to  you.    It  means  we  are  after  you.** 

This  letter  was  received  by  Schoonmaker  about  July  20,  1917,  His 
store  burned  down  August  6,  1917.  How  was  this  fact  proved  upon 
the  trial  of  this  defendant  under  this  indictment?  Schoonmaker  is 
on  the  stand.    Direct  examination : 

"Q.  And  your  store  has  burned  up  since,  hasn't  it?    A.  Yes. 
"Q.  And  have  your  records  been  all  destroyed?    A.  Yes." 

No  objection  to  this  evidence  was  made.  If  the  judgment  of  con- 
viction is  reversed,  and,  if  I  am  not  mistaken  in  my  theory,  it  will 
have  to  be  so  reversed,  notwithstanding  these  omissions,  there  are 
nearly  three  f>ages  of  what  strikes  me  as  incompetent  evidence,  against 
which  the  record  shows  no  objection,  all  of  which  would  have  been 
competent  only  if  defendant  was  being  tried  for  arson,  viz.  the 
burning  of  Schoonmaker's  store. 

Again,  over  objection,  the  people  were  permitted  to  prove  that  the 
husband  of  this  defendant  was  indebted  to  several  merchants  and 
dealers  for  different  kinds  of  commodities  in  that  vicinity,  and  finally, 
that  Myers,  the  complainant,  had  recovered  a  judgment  against  Jud- 
son  Ryan,  defendant's  husband.  Not  satisfied  with  what  seems  to 
me  a  violation  of  the  rules  of  evidence,  counsel  for  the  people,  not- 
withstfmding  objections,  notwithstanding  the  doubts  of  competency 
expressed  by  the  court,  persisted,  and  finally  succeeded  in  getting  be- 
fore the  jury,  as  evidence  in  the  case,  that  Myers  saw  the  defendant's 
husband,  on  a  Sunday  morning,  drunk,  and  for  that  reason  he  re- 
fused defendant's  husband  credit.  It  will  be  observed  that  Myers 
testified  that  defendant's  husband  was  good  financially  and  owned 
real  estate. 

A  witness  named  Hollenheck  was  permitted  to  testify  that  he  shut 
off  credit  because  his  bill  was  not  paid  in  full.  The  bill  was  against 
the  responsible  party,  the  husband,  who  owned  real  estate,  clear  and 
unincumbered.  When  has  it  become  the  law  that  a  woman,  charged 
with  blackmail,  can  be  held  responsible  for  financial  delinquencies  and 
drunkenness  of  her  husband?  When,  in  the  history  of  jurisprudence, 
has  it  ever  been  held  that,  on  a  charge  of  blackmail,  the  question  of 
whether  the  defendant  or  a  third  party,  the  owner  of  a  building  which 
has  burned,  set  the  fire?  That  the  prosecution  could  get  the  three 
threatening  letters  before  the  jury,  if  legally  and  properly  procured, 
for  purposes  of  comparison  with  handwriting  acknowledged  to  be 
genuine,  viz.  the  defendant's,  has  judicial  sanction;  but  to  follow  it 
up  with  evidence  of  other  social,  moral,  and  criminal  delinquencies, 
not  shown  to  have  been  committed  by  the  defendant,  and  in  most 
instances  affirmatively  shown  to  have  been  committed  by  others,  robs 
the  defendant  of  the  last  shred  of  legal  protection  which  the  law  of 
evidence  throws  around  the  accused    when  it  is  said  that  the  pre- 
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sumption  of  innocence  prevails  until  the  contrary  be  shown  by  legal 
evidence.  No  matter  how  strong  the  suspicion  may  be  that  the  evi- 
dence upon  the  trial  creates,  the  evidence  should  be  competent,  and 
free  from  extraneous  circumstances  the  province  of  which  can  only 
he  to  prejudice  the  defendant  in  the  eyes  of  the  jury.  The  evidence 
of  fire,  the  judgment  against  the  defendant's  husband,  and  his  drunk- 
enness on  the  Sabbath  day,  was  incompetent.  People  v.  Sekeson,  111 
App.  Div.  490,  97  N.  Y.  Supp.  917.  In  People  v.  Cascone,  185  N. 
Y.  331,  78  N.  E.  292,  in  the  opinion,  the  court  says: 

"Thus,  on  the  trial  of  a  man  for  murder,  evidence  was  received  to  show 
that  he  made  harlots  of  women  and  that  his  wife  received  the  proceeds  of 
their  Infamy.  *  *  *  It  was  Intended  to  degrade  him  in  the  eyes  of  the 
Jury,  and,  if  believed  by  them,  must  have  had  that  effect" 

The  proof  we  have  of  a  fire,  which  occurred  after  any  reference  in 
letters  here  claimed  to  make  it  competent  were  written,  with  which 
fire  this. defendant  has  in  no  way  been  connected,  of  an  improvident 
and  drunken  husband,  for  which  the  evidence  nowhere  makes  de- 
fendant responsible,  was  intended  to  and  could  have  no  other  effect 
than  to  degrade  this  woman  in  the  eyes  of  the  jury.  Was  this  fair 
and  orderly?  EHd  the  defendant  get  a  fair  trial?  That  she  did  not 
get  a  fair  trial  appears  conclusively  from  this  record.  In  People  v. 
Crapo,  76  N.  Y.  at  page  291,  32  Am.  Rep.  302,  of  the  opinion,  the 
judge  writing  the  prevailing  opinion  well  said: 

"It  is  not  leiritimate  to  bolster  up.  a  weak  case  by  probabiUties  based  upon 
other  transactions.  An  accused  person  is  required  to  meet  the  specific  <^rge 
made  against  him,  and  is  not  called  upon  to  defend  himself  against  every 
act  of  his  life.*' 

In  this  case  defendant  was  subjected  to  the  suspicion  of  being  re- 
sponsible for  the  acts  of  others,  in  no  way  connected  with  the  charge 
in  the  indictment.  The  eflFect  of  the  inference  to  be  drawn  from  evi- 
dence, not  germane  to  the  charge  in  the  indictment,  receives  attention 
in  Peoi^e  v.  Van  Aken,  217  N.  Y.  532,  112  N.  E.  380.  The  rule  con- 
tended for  here  is  stated  in  People  v.  Follette,  164  App.  Div.  272,  149 
N.  Y.  Supp.  888,  with  clearness,  and  the  historical  reference  therein 
made,  if  this  judgment  is  affirmed,  would  convict  the  present  trial 
practice  of  retrogression  rather  than  progression.  The  contention  that 
the  condemned  evidence  was  of  a  scheme  or  plan  showing  a  concert 
of  action,  or  in  tliis  case  a  completed  intention,  binding  all  of  the 
circumstances  together  toward  a  common  purpose,  cannot  be  sustained. 
People  V.  Loomis,  178  N.  Y.  400,  70  N.  E.  919. 

Another  feature  of  the  proceedings  deserves  earnest  consideration. 
The  record  discloses  that,  after  "the  letters  were  written,  a  John  Doc 
proceeding  was  instituted  in  Tannersville,  near  where  defendant  re- 
sides. The  alleged  purpose  of  such  proceeding  was  to  investigate 
the  stealing  of  a  slot  machine  from  the  Antders  Hotel.  The  defend- 
ant was  subpoenaed  as  a  witness  in  that  proceeding,  and  it  clearly 
appears,  from  what  took  place  there,  that  the  sole  purpose  was  to  get 
this  defendant  where  she  would  write,  so  that  a  genuine  sample  of 
her  handwriting  could  be  procured  to  be  used  in  proceedings  against 
her  upon  the  charge  of  blackmail.    Samuel  J.  Killiam  was  a  post  of- 
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fice  inspector.  What  took  place  at  the  John  Doe  proceedings  was 
testified  to  upon  the  trial  of  this  indictment,  and  is  best  shown  in  the 
examination  of  this  witness: 

**Q.  I  show  you  a  paper,  Mr.  Killlam,  which  has  been  marked  'Exhibit  D.' 
I  ask  you  if  you  ererhave  seen  that  paper  before.    A.  I  have. 
*'Q.  Did  yon  see  it  written?    A.  Tea,  sir. 
"Q.  Where?    A.  At  Tannersville. 
•'Q.  By  whom  was  it  written?    A.  Mrs.  Phebe  Ryan." 

He  then  says  he  dictated  it  to  her;  as  matter  of  fact  he  read  to 
her  the  Myers  letter.    He  was  then  asked: 

"How  did  you  come  to  ask  her?  Just  tell  ns  what  took  place  at  that  time 
when  you  asked  her  to  make  this  handwriting  on  this  paper?  A.  There  was 
considerable  investigation  going  on  at  the  time,  concerning  letters  In  the 
burning  of  buildings,  and  the  local  authorities  were  interested  on  their  side 
and  Inspector  Smith  and  I  were  interested  from  the  post  office  point  of  view.** 

Again: 

"At  the  conclusion  of  the  proceeding  I  took  adrantage  of  the  opportunity 
of  her  presence,  and  told  her  I  was  a  post  office  Inspector;  that  I  was  In- 
vestigating the  matter  of  these  letters,  and  seeking  evidence  to  place  the  re- 
sponsibility, and  asked  her  if  she  would  mind  giving  me  a  sample  of  her 
handwriting;  that  she  had  been  mentioned  to  me  as  a  suspect,  and  I  would 
like  it  to  use  for  the  purpose  of  placing  the  responsibility.  She  at  first  pro- 
tested, and  in  a  minute  or  so  she  agreed*  and  gave  me  the  handwriting." 

This  defendant  was  not  represented  by  counsel  at  the  hearing  in 
the  John  Doe  proceedings,  and  upon  the  trial  objection  to  this  evi- 
dence was  not  taken.  I  feel  this  was  a  mistake.  However,  we  can 
consider  the  effect  of  the  evidence  on  defendant's  rights ;  the  law  will 
not  permit  her  to  be  prejudiced,  even  if  mistake  was  so  made.  Under 
section  542  of  the  Code  of  Criminal  Procedure,  we  can  review  this 
evidence,  and  say  whether  an  invasion  of  defendant's  rights,  such  as 
this  discloses,  even  though  not  presented  by  objection  and  exception, 
shall  be  allowed  to  stand.  This  evidence  of  handwriting  was  vital  to 
the  successful  outcome  of  the  prosecution;  it  was  not  voluntary;  and 
it  was  furnishing  the  people  with  the  only  positive  evidence  of  this 
defendant's  handwriting. 

It  is  urged  that,  because  defendant  was  only  a  witness  in  the  John 
Doe  proceedings,  in  no  way  connected  with  the  crime  with  which  she 
was  later  to  be  charged,  therefore  it  was  competent  to  procure  evi- 
dence as  this  was  procured ;  that  there  was  no  threat  nor  duress.  We 
are  unaware  of  the  fact,  if  it  exists,  that  the  authority  charged  with 
just  and  orderly  administration *of  the  law  has  any  higher  regard  for 
fraud  than  it  has  for  threats  or  duress.  The  evidence  was  procured 
by  fraud,  and  by  reason  thereof  every  element  of  voluntary  action  on 
the  part  of  defendant  was  vitiated ;  in  addition,  Killiam  shows  it  was 
not  voluntary,  and  she  swears  to  evidence  susceptible  of  no  other  infer- 
ence. No  new  trail  is  being  blazed.  In  People  v.  Chapleau,  121  N. 
Y.  at  page  274,  24  N.  E.  471,  in  the  opinion,  the  court  lays  down  the 
general  rule  governing  the  reception  of  this  kind  of  evidence  as  fol- 
lows: 

"It  is  thus  perfectly  clear  that,  both  before  and  since  the  enactment  of  the 
Ck>de  provisions,  the  test  of  admissibility  of  the  statements  of  a  party  accused 
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of  the  commisBlon  of  the  crlme»  wh^her  made  in  the  course  of  judicial  pro- 
ceedings or  not,  is  whether  they  were  v<)luntary,  and  that  can  be  deter- 
mined by  their  nature  and  the  (drctunstances  under  which  made." 

In  People  v.  Ferola,  215  N.  Y.  285,  109  N.  E.  500,  Judge  Miller  re- 
views a  line  of  cases,  representative  of  which  is  People  v.  Mondon, 
103  N.  Y.  211,  8  N.  E.  496,  57  Am.  Rep.  709,  which  would  seem  to 
be  antagonistic  to  the  position  taken  in  the  case  at  bar,  and  the  other 
class  of  cases  followed  in  the  case  under  consideration,  represented 
by  121  N.  Y.  274,  24  N.  E.  471,  above  cited,  and  holds  the  admission 
must  be  voluntary.  The  Constitution  guarantees  the  defendant  a  fair 
trial.  The  presumption  of  innocence  is  not  destroyed  by  an  unfair 
trial,  where  the  conviction  is  had  upon  incompetent  evidence.  A  read- 
ing of  this  record  forces  an  irrepressible  conviction  upon  the  mind 
that  the  defendant  did  not  have  a  fair  trial. 

The  judgment  should  be  reversed,  and  a  new  trial  granted  to  the 
defendant. 


(191  App.  Div.  567) 

LUCILB  Limited,  NEW  YORK  Sc  PARIS,  v.  SOHRIEJR  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    April  30,  1920.) 

1.  TBADE-lfABKS    AND    TBADE-NAMES  ^=»75    —    INJUNCTION    UAT    BE    QRANTED 

WITHOUT  PBOOF  OF  DECEPTION. 

It  is  not  necessarily  an  objection  to  the  granting  of  an  injunction  tlmt 
no  person  has  been  shown  to  have  been  actually  deceiyed  by  defendants 
imitation  of  plaintiff's  trade-mark. 

2.  Trade-marks   and  trade-names  ^s»7(K3) — Flainttit'  held  entiti^d  to 

enjoin  use  of  a  name  resembling  a  name  long  used  by  it. 

Where  plaintiff  had  been  engaged  in  business  for  20  years  under  the 
name  of  "Lucile,"  which  had  become  recognized  as  its  trade-name,  de- 
fendant's use  of  the  trade-name  "Lucille-Byrd,"  consisting  of  the  first 
name  of  one  of  the  defendants  and  the  first  syllable  of  the  first  name 
of  the  other  defendant,  in  connection  with  a  business  carried  on  near 
that  of  plaintiff,  will  be  enjoined,  the  name  indicating  an  Intention  to 
reap  the  benefit  of  plaintiff's  reputation;  but  defendants  will  be  per- 
mitted to  use  the  full  name  of  one  of  them,  Lrucille  Schrier,  alone  or 
in  conjunction  with  her  partner's  name. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Lucile  lyimited,  New  York  &  Paris,  against  Lucille  Schrier 
and  Byrdie  Levy.  From  an  order  enjoining  the  defendants  pendente 
lite  from  using  any  script  form  for  the  word  "Lucille"  in  their  trade- 
name, "Lucille-Byrd,"  and  from  so  much  of  said  order  as  denies  plain- 
tiff's application  that  defendants  be  enjoined  from  using  the  word 
"Lucille,"  or  any  part  of  said  word,  in  connectioti  with  their  business, 
plaintiff  appeals.    Modified  and  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Mullen  &  Bloch,  of  New  York  City  (Maurice  Bloch,  of  New  York 
City,  of  counsel,  and  John  A.  Mullen,  of  New  York  City,  on  the  brief), 
for  appellant. 

Emanuel  Friedman,  of  New  York  City,  for  respondents. 

^=:>For  oUier  cases  see  sftme  topic  &  KET-NUMBER  in  ftU  Key-Numbered  Digests  A  Xndszes 
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GREENBAUM,  J.  This  is  an  appeal  from  an  order  upon  an  appli- 
cation at  Special  Term,  Part  I,  to  restrain  the  defendants  pendente 
lite  from  using  the  word  "Lucille"  in  their  trade-name,  "Lucille- 
Byrd."  The  Special  Term  justice  granted  the  order  merely  to  the  ex- 
tent that  the  defendants  were  ndt  to  use  the  word  "Lucille"  in  any 
manner  in  their  business  in  form  and  script  adopted  by  plaintiff,  and 
that  the  word  "Byrd"  should  at  all  times  appear  on  the  same  line  with 
the  word  "Lucille,"  in  type  of  similar  kind  arid  prominence. 

The  appellant  claims  that  the  injunction  was  not  broad  enough,  and 
that  the  respondents  should  be  restrained  from  using  the  trade-name 
"Lucille-Byrd."  The  facts  are  that  plaintiff  is  a  corporation  known 
as  Lucile  Limited,  New  York  and  Paris,  having  its  place  of  business 
at  No.  37  West  Fifty-Seventh  street,  in  this  city.  It  has  been  en- 
gaged in  the  business  of  making,  buying,  and  selling  all  sorts  of  ladies' 
gowns  and  wearing  apparel  for  the  past  20  years,  and  has  been  ac- 
customed to  being  called  by  the  public  "Lucile,"  a  name  which  has 
become  recognized  throughout  the  entired  civilized  world  to  be  the 
trade-name  of  this  plaintiff.  The  defendants  are  a  partnership,  under 
the  name  of  Schrier  &  Levy,  and  they  claim  that  their  trade-mark, 
"Lucille-Byrd,"  is  made  up  of  the  first  name  of  Miss  Schrier  and  the 
first  syllable  of  the  first  name  of  the  other  defendant,  Levy.  There  is 
no  evidence  of  any  persons  having  been  deceived  by  the  use  of  the 
name,  and  it  is  apparent  that  the  name  has  only  been  used  for  a  short 
time  as  a  trade-name  and  was  only  registered  after  this  action  was 
commenced. 

[1]  It  is  not  necessarily  an  objection  to  the  granting  of  an  injunc- 
tion order  that  no  evidence  was  adduced  to  show  that  any  person  had 
actually  been  deceived  by  the  imitation  of  the  plaintiff's  trade-mark. 
In  Vulcan  v.  Myers,  139  N.  Y.  364,  34  N.  E.  904,  the  court  said: 

"It  is  the  UablUty  to  deception  which  the  remedy  may  be  invoked  to  pre- 
vent. It  is  sufficient  if  injury  to  the  piaintifiTs  business  is  threatened  or 
imminent  to  authorize  the  court  to  intervene  to  prevent  its  occurrence.  The 
owner  is  not  required  to  wait  until  the  wrongful  use  of  hf^  trade-mark  has 
been  continued  for  such  a  length  of  time  as  to  cause  some  substantial  pe- 
cuniary loss." 

[2]  There  is  no  doubt  of  the  correctness  of  this  statement  of  the 
law..  The  only  question  now  is  whether  there  is  sufficient  evidence 
to  hold  upon  the  admitted  facts  that  the  trade-name  "Lucille-Byrd" 
is  calculated  to  entrap  the  unwary  into  thinking  they  are  dealing  with 
plaintiff's  firm.  It  seems  to  me  that  the  use  of  the  first  syllable  of 
Byrdie  Levy's  name,  coupled  with  the  entire  first  name  of  Lucille 
Schrier,  indicates  the  intention  to  reap  the  benefit  of  the  long-estab- 
lished reputation  of  the  plaintiff,  by  deceiving  the  purchasing  public 
into  thinking  that  the  **Lucille-Byrd"  is  really  the  genuine  establish- 
ment of  "Lucile,"  the  plaintiff.  This  conclusion  is  strengthened  by 
the  circumstance  of  the  close  proximity  of  the  plaintiff's  business  to 
that  of  the  defendant  on  Fifty-Seventh  street.. 

There  is  a  line  of  cases,  such  as  Bemhard  v.  Bemhard,  156  App. 
Div.  739,  744,  142  N.  Y.  Supp.  94,  98,  in  which  this  court,  Laughlin, 
J.,  writing,  held: 
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''In  the  drcnmstances  we  are  ot  (pinion  that  the  defendants,  and  each  of 
them,  and  their  and  each  of  their  agents,  servants  and  employes,  should 
be  enjoined  and  restrained  from  conducting  or  continuing  in  any  manner 
to  advertise  their  business  in  the  name  *Bemhard  &  Riegel,'  without  prefixing 
thereto  the  given  name  of  the  defendant  Bernhardt  or  In  any  other  name 
embracing  the  name  'Bernhard.' " 

The  same  rule  was  recognized  in  World's  D.  M.  Ass'n  v.  Pierce,  203 
N.  Y.  419,  425,  96  N.  E..738,  740.    In  that  case  the  court  held: 

"We  have  concluded  that  due  and  adequate  protection  will  be  afforded 
to  the  plaintiff  and  the  public,  if  the  defendant  is  enjoined  additionally  from 
using  the  words  *Pierce'  or  'Pierce's*  in  advertising,  describing,  designating, 
labeling,  or  selling  his  proprietary  remedies,  unless  said  word  be  immediately 
preceded  on  the  same  line  therewith  by  defendant's  first  or  proper  Christian 
name  and  his  middle  name,  or  the  Initial  letter  thereof,  in  letters  identical  in 
size,  color,  style  of  type,  and  conspicuousness  with  those  of  said  word,  so 
that  said  word  shall  not  appear  for  any  of  the  purposes  aforesaid,  except 
when  thus  conjoined  with  the  words  'Robert  J/  or  'Robert^'  followed  by  the 
middle  name  of  the  defendant." 

The  order  should  be  modified,  by  enjoining  the  defendants  from  con- 
tinning  the  use  of  the  trade-name  "Lucille-Byrd,"  but  that  the  defend- 
ants may  use  the  name  'Xucille  Schrier"  alone,  or  in  conjunction  with 
her  partner's  name,  in  letters  of  the  same  style,  type,  color,  and  con- 
spicuousness, and  that,  as  so  modified,  the  order  should  be  affirmed, 
without  costs.    Settle  order  on  notice.    All  concur. 


(191  App,  Dlv.  337) 

MVBRANI  V.  JOHN  T.  CLARK  &  SON,  Inc..  et  aL 

(Supreme  Ctourt,  Appellate  Division,  Second  Department    April  9,.  1920.) 

1.  Master  ANn  sebvant  <g=>124(4) — Emplotino  stevedore  wot  entitled  to 

RELY  ON  SHIP  INSPECTINQ   DEFECTIVE  RINGBOLT. 

Where  appearance  of  ringbolt  indicated  weakness,  employing  stevedore 
had  no  right  to  rely  on  the  ship's  performance  of  its  duty  in  respect  to 
care  and  inspection,  or  on  assurances  of  the  mate  and  boatswain  as  to 
performance  thereof. 

2.  Trial  ^=»253(9) — Instruction  limiting  inspection  of  ringbolt  bt  em- 

ploying STEVEDOBB  HELD  PROPERLY  REFUSED. 

In  an  action  for  a  stevedore's  death  from  breaking  of  ringbolt,  where 
there  was  evidence  pointing  to  a  break  at  the  deck,  or  just  below,  re- 
fusal of  instruction  as  to  testing  of  ringbolt  by  employing  stevedore, 
limiting  the  test  to  the  bolt,  and  ignoring  the  surrounding  wood,  held 
proper. 
8.  Death  €=>90(4) — $9,000  verdict  for  surviying  wifs  and  children  held 

NOT   excessive. 

In  action  for  death  of  stevedore,  leaving  a  44  year  old  widow  and  flYe 
children,  a  $9,000  verdict  held  not  excessive. 

Appeal  f  ro^u  Trial  Term,  Kings  County. 

Action  by  Louisa  Liverani,  as  administratrix,  etc.,  of  Orrestc 
Liverani,  deceased,  against  John  T.  Clark  &  Son,  Incorporated,  and 
another.  From  a  judgment  for  plaintiff,  and  from  an  order  denying 
a  motion  for  new  trial,  the  named  defendant  appeals.    Affirmed. 

See,  also,  176  N.  Y.  Supp,  725. . 

^s»For  other  cases  see  same  topic  ft  KET-NUMBBR  In  all  I^ey-Numbered  Digests  ft  Indexes 
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The  defendant  John  T.  Clark  &  Son,  Incorporated,  appeals  from  a  Judg- 
ment for  $10,682.23  against  the  defendants  above  named ;  also  from  an  or- 
der,  entered  in  said  office  on  the  same  day,  denying  a  motion  for  a  new  trial. 
This  recovery  was  against  both  the  shipowner  and  the  contracting  stevedore* 
who  was  loading  the  steamship  Samia,  for  negligent  injuries  resulting  in 
the  death  of  Orreste  Xiiverani,  a  longshoreman,  by  the  breaking  of  a  ringbolt 
to  which  the  stevedore's  gear  was  attached.  The  accident  was  on  June  21, 
1918,  at  the  foot  of  Court  street,  Brooklyn,  where  the  Sarnia  was  loading 
sugar  in  bags. 

The  hoisting  falls  were  hooRed  by  a  snatchblock  into  an  iron  ringbolt  fast 
in  the  ship's  deck.  The  ring  or  eye  was  to  take  a  large  hook.  The  shank  or 
stem  was  of  inch  material.  It  ran  down  through  about  three  inches  of 
deck  planking,  and  was  clinched  underneath  the  iron  deck  plates.  Less  than 
one  inch  of  the  shank  came  above  the  deck  surface.  The  Samla's  mate  de* 
posed  to  the  effect  that  this  eyebolt  was  not  intended  for  the  stevedore's 
gear;  that  for  this  hoisting  there  was  a  square  metal  plate,  with  a  massive 
ring  called  a  "pad  eye" ;  further,  that  at  first  this  snatch  block  was  hooked 
into  this  pad  eye,  but  after  one  sling  load  that  the  stevedore  hooked  it  into 
this  eyebolt,  which  was  only  intended  to  take  the  tack  of  a  trysail;  that 
the  witness  had  then  ordered  the  block  restored  to  the  pad  eye,  and  he 
warned  the  longshoremen  that  the  eyebolt  would  not  hold,  but  that  they 
persisted  in  hooking  on  to  this  ringbolt,  which  soon  after  parted. 

It  is  not  disputed  that  in  the  course  of  raising  12  bags  of  sugar  (not  an 
excessive  sling  load)  the  shank  of  the  eyebolt  broke,  so  that  the  block  thus 
released  struck  decedent  with  fatal  effect.  It  was  disputed  where  the  shank 
broke,  and  what  this  break  showed.  Testimony  for  the  appellant  was  that 
It  was  the  very  bottom  of  the  bolt  that  had  been  sheared  off,  and  that  it  was 
only  moderately  rusted.  The  Jury,  however,  could  have  found  that  the  break 
left  but  an  inch  of  the  shank  on  the  eye,  or  even  that  it  broke  flush  with  the 
de<^,  and  that  rust  had  eaten  away  about  half  its  sectional  area.  The  work- 
man who  hooked  on  the  block  noted  the  rusty  eyebolt  itself,  with  a  ring  of 
rust  corroding  the  wood  about  it 

Appellant's  foreman  testified  that  before  attaching  his  gear  he  had  asked  if 
the  bolt  was  strong  enough,  and  was  assured  by  the  mate  that  it  would  hold 
two  slings,  which  the  boatswain  oonflrmed;  that  the  break  left  on  the  eye 
about  an  incjh  of  shank,  but  that  he  did  not  look  at  the  fractured  surface. 
Plaintiff's  expert  testified  that,  where  rust  appears  on  or  about  such  a  ring- 
bolt in  an  exposed  deck,  a  hammer  test  is  usual.  If  heavily  rusted,  so  as 
to  reduce  the  sectional  area,  the  bolt,  under  the  taps  of  the  hammer,  becomes 
loose  in  the  hole,  and  may  bend,  or  possibly  break.  Defendant's  expert  doubt- 
^  if  such  a  result  would  follow,  but  he  admitted  that  water  from  the  deck, 
penetrating  around  such  a  bolt,  would  corrode  it,  unless  it  were  galvanized. 

The  court  charged,  in  substance,  that  plaintiff  could  not  recover  if  the 
Sarnia  had  a  pad  eye,  and  the  longshoremen  chose  not  to  use  it,  or  if  this 
eyel>olt  broke  at  the  bottom  where  it  came  through  the  decks.  After  telling 
tliem  the  duty  to  inspect  and  test  such  an  appliance,  and  defining  the  duty 
of  reasonable  inspection,  the  court  charged  that  Clark  &  Son  could  not  rest 
upon  the  steamship  company's  inspection  of  an  appliance  which  the  steve- 
dore was  to  use  in  loading.  Counsel  for  appellant  excepted  to  the  instruc- 
tion that  Clark  &  Son  was  not  relieved  of  its  duty  to  inspect  by  reason  that 
this  appliance  may  have  been  furnished  by  the  steamship  company  for  the 
stevedoi-e's  use.  He  also  asked  an  inistruction  that,  if  the  Jury  found  that 
the  ringbolt  broke  at  a  point  five-eighths  of  an  inch  or  more  below  the  sur- 
face of  the  deck,  there  can  be  no  recovery  against  Clark  &  Son.  This  the 
court  declined,  and  appellant's  counsel  duly  excepted.    He  then  requested: 

"I  ask  your  honor  to  charge  the  Jury  that,  if  they  find  that  this  ringbolt 
was  furnished  by  the  ship  for  the  use  which  was  being  made  of  it  at  the 
time  of  this  accident,  the  defendant  Clark  &  Son  had  a  right  to  rely  upon 
the  ship  having  performed  its  duty  in  respect  to  inspection  and  care  of  that 
ringbolt,  and  in  the  absence  of  something  about  the  visible  part  of  the  ring- 
bolt to  put  Clark  &  Son  on  their  guard,  as  to  its  being  in  a  dangerous  con- 
-dition,  that  there  was  no  duty  on  the  part  of  Clark  &  Son  to  apply  the 
hammer  test  to  the  bolt  to  determine  its  condition  below  the  deck. 
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"The  Court:  I  decline  to  charge,  other  than  I  have  already  charged  on 
that  subject" 

Counsel  excepted  and  said:  "I  ask  your  honor  to  charge  the  jury  that 
reasonable  care  means  reasonable  under  the  circumstances  of  the  particular 
case,  and  in  view  of  the  relations  of  the  parties  to  the  subject-matter ;  that 
conduct  on  the  part  of  the  stevedore  in  this  case  which  would  satisfy  the 
rule  of  reasonable  care  might  not  satisfy  the  rule  if  carried  out  by  the  owner 
of  the  ship,  because  the  relaticm  of  the  two  parties  to  the  ringbolt,  their 
opportunities  for  observation  and  inspection,  and  for  knowledge  respecting 
the  length  of  time  it  had  been  used,  and  the  character  of  the  use  of.it,  are 
not  the  same."    This  the  court  charged. 

The  Jury  rendered  a  verdict  for  the  plaintiff  for  $0,000,  upon  which  judg- 
ment was  entered  against  both  defendants,  from  which  only  Clark  &  Son 
have  appealed. 

Argued  before  JENKS,  P.  J.,  and  RICH,  PUTNAM,  BLACKMAR, 
and  JAYCOX,  JJ. 

Bertrand  L.  Pettigrew,  of  New  York  City  (Walter  L.  Glenney,  of 
New  York  City,  on  the  brief),  for  appellant. 
Alvin  C.  Cass,  of  New  York  City,  for  reispondent. 

PUTNAM,  J.  [1]  Before  hooking  onto  this  ringbolt,  the  fore- 
man stevedore  saw  in  its  appearance  something  that  started  inquiry 
as  to  its  strength  and  sufficiency.  No  question  was  made  as  to  its 
size.  Hence  the, inference  that  the  repeated  inquiries  were  prompted 
by  its  rusted  condition.  Such  a  blackened  and  corroded  state  of  the 
surrounding  deck  points  to  impairment  of  the  iron  shank.  Although 
no  witness  went  to  the  extent  of  calling  it  "iron  sick,"  evidently  there 
were  plain  indications  of  weakness.  In  such  case,  the  employing  steve- 
dore could  not  rest  on  the  ship's  performance  of  its  duty,  or  rely  on 
the  assurances  of  the  mate  and  boatswain.  The  court's  charge  as  to 
fracture  at  the  bottom  of  the  bolt  was  entirely  in  appellant's  favor. 
He  left  to  the  jury  the  question  of  proper  inspection,  and  adopted  ap- 
pellant's request  as  to  the  distinction  in  this  respect  between  the  ob- 
ligation of  the  shipowner  and  the  duty  of  the  master  stevedore  to  the 
decedent. 

[2]  The  court  properly  declined  the  quoted  request  about  applying 
the  hammer  test.  It  limited  such  test  to  something  about  the' bolt, 
thus  ignoring  the  surrounding  wood ;  and  as  the  evidence  pointed  to 
a  break  at  the  deck,  or  just  below  it,  the  request  recurred  to  the  idea 
of  appellant's  witness,  that  the  break  was  at  the  bottom  of  the  bolt. 
The  request  was  also  prefaced  by  an  erroneous  statement  that  the  ap- 
pellant had  a  right  to  rely  upon  the  ship  having  performed  its  duty 
in  respect  to  cafe  and  inspection,  a  ruling  which  had  been  previously 
asked,  and  properly  denied. 

[3]  It  cannot  he  fairly  said  that  the  verdict  was  excessive  for  a 
man  leaving  a  widow,  44  years  old,  and  five  children, 

I  advise  that  the  judgment  and  order  be  affirmed  as  to  this  appel- 
lant, with  costs.    All  concur. 
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(181  N.T.S.) 
(191  App.  DlY.  841) 

DZIEN6BLEWSKY  v.  TURNER  &  BI/ANOHARD,  Inc. 

(Supreme  Courts  Appellate  DlYlslon,  Second  Department    April  9,  1920.) 

Master  and  sebvant  <g=>106(l) — Ehployinq  stevedose  not  liable  fob  bb- 

FBCT  IN   SIG6ING   OF  WHICH  HE  HAD  NO    NOTICE. 

Elmploylng  stevedore  was  not  liable  for  death  of  longshoreman  on 
companionway  of  goyernment  transport,  propping  into  water-  because 
of  defective  standing  rigging,  where  it  had  no  notice  of  defect,  since,  in 
the  absence  of  anything  to  excite  suspicion  or  apprehension,  It  had  the 
right  to  assume  that  due  care  had  been  used  by  those  in  charge  of  the 
transport. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Mary  Dziengelewsky,  as  administratrix  of  Wladyslaw 
Dziengelewsky,  deceased,  against  Turner  &  Blanchard,  Incorporated. 
From  a  judgment  for  plaintiff,  and  from  order  denying  new  trial,  de- 
fendant appeals.    Reversed,  and  complaint  dismissed. 

See,  also,  107  Misc.  Rep.  45,  176  N.  Y.  Supp.  729. 

Appeal  by  the  defendant  from  a  judgment  of  the  Supreme  Court,  entered 
In  the  office  of  the  clerk  of  Kings  county  on  April  10,  1919,  in  favor  of 
plaintifT  for  $10,453.92,  upon  the  verdict  of  a  jury,  for  negligently  causing 
death  by  drowning  of  plaintifiTs  intestate;  also  from  the  order  entered  on 
said  date  in  said  office,  denying  defendant's  motion  for  a  new  trial.  The  de- 
fendant company,  in  the  stevedore  trade,  had  the  deceased  in  its  employ 
as  a  longshoreman.  On  September  7,  1918,  the  government  transport  Celebes 
was  being  loaded  at  the  Bush  Terminal,  Brooklyn,  with  cargo  hoisted  aboard 
by  the  ship's  tackle  from  a  scow  alongside.  The  transport's  deck  was  about 
25  feet  above  that  of  the  scow.  The  transport  had  oat  a  permanent  gangway 
or  companionway,  leading  down  alongside  from  the  transport's  deck  in  two 
Inclines,  to  the  scow. 

The  upper  end  of  this  gangway  hinged  to  a  platform  bolted  to  the  ship's 
hull.  The  other  supports  were  from  two  falls  leading  to  standing  rigging 
suspended  from  the  ship's  davits.  The  lower  sec^on  (which  fell)  was  held 
by  a  four-part  tackle,  running  to  an  upper  block  from  a  block  at.  the  top 
of  an  iron  arch  that  spanned  the  foot  of  the  gangway.  This  was  attached 
above  to  a  shorter  tackle  (also  in  four  parts)  made  fast  to  the  ship's  davit 
above  the  deck,  which  upper  standing  rigging  was  kept  always  at  same  height, 
as  those  ropes  did  not  run  into  the  lower  blocks. 

As  four  of  defendant's  longshoremen,  including  plaintlflTs  intestate,  came 
from  work  down  this  companionway,  this  upper  standing  rigging  parted, 
whereby  the  lower  section  of  the  companionway  dropped  into  the  water. 
Plahitifrs  intestate  was  drowned.  There  was  evidence  that  this  parted 
rope  appeared  to  be  *'raggy"  and  dark  colored.  After  the  accident  the  ship's 
officers  put  in  a  new  rope,  and  later  lowered  a  Jacob's  ladder  down  the  ship's 
side  for  the  men. 

Although  plaintifT  had  served  a  notice  under  the  employers'  liability  pro- 
visions of  the  New  York  Labor  Law,  she  elected  at  the  trial  to  stand  on 
the  defendant's  liability  at  common  law.  The  issue  left  to  the  jury  was 
that  of  the  defendant's  duty  as  employer  to  make  a  reasonable  inspection 
to  discover  and  remedy  the  defect  from  which  this  companionway  fell.  The 
verdict  for  plaintiff  was  for  $10,000. 

Argued  before  JENKS,  P.  J.,  and  RICH,  PUTNAM,  BLACK- 
MAR,  and  JAYCOX,  JJ. 

E.  Clyde  Sherwood,  of  New  York  City  (Edward  J.  Redington, 
William  B.  Davis,  and  Amos  H.  Stephens,  all  of  New  York  City,  on 
the  brief),  for  appellant. 

^=:»For  other  oases  see  same  topic  &  KET-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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Theodore  H.  Lord,  of  New  York  City  (John  C.  Robinson,  of  New 
York  City,  on  the  brief),  for  respondent. 

PUTNAM,  J.  This  recovery,  if  sustained,  puts  on  the  employing 
stevedore  a  stringent  obligation  quite  beyond  the  field  and  work  of 
loading.  It  calls  for  a  care  and  obligation  regarding  objects  beyond 
the  master's  control,  which,  if  attempted,  would  put  a  stevedore  into 
conflict  with  the  officers  of  the  ship,  especially  those  of  a  government 
vessel.  The  gangways  of  a  government  transport  are  put  out  during 
the  ship's  stay  in  port,  for  accommodation  of  the  crew,  also  to  take 
aboard  military  forces  going  overseas,  and  are  not  something  special- 
ly furnished  for  longshoremen.  In  the  absence  of  anything  to  excite 
suspicion  or  apprehension,  the  defendant  might  assume  that  due  care 
would  be  used  by  those  in  charge  of  the  transport.  The  foreman  steve- 
dore, however,  might  notice  (and  if  necessary  examine  and  test)  any- 
thing faulty  in  the  steps,  railings,  or  life  lines  in  a  gangway,  even  on 
a  government  vessel.  But  in  the  absence  of  any  such  knowledge,  or 
indications  of  defects,  he  cannot  be  chargeable  with  notice  of  the  wear 
or  internal  decay  of  a  part  of  the  s|?ip's  permanent  standing  rigging, 
far  above  where  the  men  are  to  pass.  His  duty  of  reasonable  care 
toward  the  things  his  men  will  use  may  extend  to  the  ship's  loading  ap- 
pliances, ana  even  to  its  permanent  fixtures,  such  as  an  eyebolt  visibly 
corroded  (see  Liverani  v.  Clark,  191  App.  Div.  337,  181  N.  Y.  Supp. 
696,  decided  herewith);  but  the  scope  of  his  work  and  the  lack  of 
control  and  rtianagement  are  reasonable  limits  upon  such  a  require- 
ment. After  such  an  unusual  casualty  as  the  weight  of  four  men 
bringing  down  the  companionway  of  a  troopship,  the  stevedore  can- 
not be  blqm'^H  because  he  had  never  demanded  from  the  ship's  officers 
to  have  the  standing  rigging  taken  down  and  unrove  for  his  inspection. 

The  evidence  may  possibly  have  made  a  prima  facie  case  to  recover 
against  the  shipowner  (had  the  Celebes  been  a  private  merchant  ves- 
sel, and  not  a  government  transport),  but  did  not  establish  fault  on  the 
part  of  the  stevedore.  An  employe  cannot  recover  for  an  injury  from 
such  a  defective  place,  where  the  place  was  not  under  the  master's 
control,  without  showing  that  the  employer  had  knowledge  of  the  de- 
fect. Powell  v.  Cohoes  Railway  Co.,  136  App.  Div.  204,  120  N.  Y. 
Supp.  336,  a  general  principle  specially  applicable  to  shore  laborers 
on  a  vessel ;  Hughes  v.  Leonard,  199  Pa.  123,  48  Atl.  862 ;  Moyni- 
han  V.  King's  Windsor  Cement,  etc.,  Co.,  168  Mass.  450,  47  N.  E. 
425;  O'Malley  v.  N.  Y.,  N.  H.  &  H.  R.  Co.,  210  Mass.  344,  96  N. 
E.  668. 

Therefore  appellant's  exceptions  to  the  denial  of  its  motions  to  dis- 
miss the  complaint  when  plaintiff  rested,  and  at  the  close  of  the  whole 
case,  should  be  sustained.  This  result  does  not  require  us  to  consider 
the  defense  under  the  state  Workmen's  Compensation  Law,  claimed 
to  be  available  by  the  amendment  of  October  6,  1917  (40  Stat,  at 
Large,  395),  to  section  24  of  the  federal  Judicial  Code  (U.  S.  Comp. 
St.  1918,  U.  S.  Comp.  St.  Ann.  Supp.  1919,  §  991). 

The  judgment  and  order  should  therefore  be  reversed,  with  costs, 
of  the  appeal,  and  the  complaint  dismissed,  with  costs.    All  concur*. 
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(181  N.T.S.) 

(191  App.  Div.  680) 

LIBERTY  NAT.  BANK  OF  NBW  YORK  v,  PBIMK. 

(Supreme  CJourt,  Appellate  Division,  First  Department.    April  30,  1920.) 

1.  PiiSADiNa  ^=»214(5) — Demtjeber  admits  owlt  facts,  and  not  conclusions- 

A  demurrer  admits  only  the  truth  of  the  facts  stated,  and  not  the 
pleader's  conclusions. 

2.  PeINCIPAL  and  agent  ^=»14(2) — ^BANK,   DIBECTED  to   DEUVEB   OEBTIFIOATE& 

OF  STOCK  AND  BSCEIVB  PATHENT,   NOT  DEFENDANT'S  AGENT. 

Where  a  bank  received  certificates  of  stock  from  a  correspondent  bank, 
with  request  to  deliver  to  F.  on  payment  of  the  sum  of  $10,000,  and  F. 
requested  the  bank  to  deliver  the  certificates  to  defendant  on  receiving 
$15,000,  and  the  bank  delivered  the  certificates,  receiving  defendant's 
certified  check,  but  on  defendant's  request  returned  the  check  and  ac^ 
cepted  the  certificates,  the  bank  was  at  no  time  defendant's  agent  and 
It  could  not  recover,  on  the  theory  of  agency,  from  defendant  the  amount 
of  a  judgment  recovered  against  It  by  F. 

Appeal  from  Special  Term,  New  Yoric  County. 

Action  by  the  Libertv  National  Bank  of  New  York  against  William 
A.  Prime.  From  orders  granting  plaintiff's  motion  for  judgment  on 
the  pleadings  and  denying  a  similar  motion  .by  defendant,  defendant 
appeals.  Orders  reversed,  plaintiff's  motion  denied,  defendant's  mo- 
tion granted,  demurrer  to  the  complaint  sustained,  and  the  complaint 
dismissed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Barker,  Donahue,  Anderson  &  Wylie,  of  New  York  City  (Ira  L. 
Anderson,  of  New  York  City,  of  counsel),  for  appellant. 

White  &  Case,  of  New  York  City  (Joseph  M.  Hartfield,  of  New 
York  City,  of  counsel,  and  Robert  Forsyth  Little,  of  New  York  City,, 
on  the  brief),  for  respondent 

PAGE,  J.  The  pleadings  consisted  of  an  amended  complaint,  and 
a  demurrer  upon  the*  ground  that  the  amended  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  Briefly  stated,  the  com- 
plamt  states  that  the  plaintiff  received  from  the  First  National  Bank 
of  Parkersburg,  W.  Va.,  10  certificates,  for  $100  each,  of  the  capital 
stock  of  a  certain  corporation,  with  the  request  that  plaintiff  deliver 
said  certificates  gf  stock  to  Fay  &  Higgins,  in  the  City  of  New  York, 
upon  the  payment  by  said  firm  to  plaintiff  of  the  sum  of  $10,000;  that 
the  plaintiff  presented  said  certificates  of  stock  at  the  office  of  said 
firm  in  New  York  City,  and  requested  payment  of  $10,000;  and  that 
firm  stated  that  it  had  sold  said  certificates  to  defendant,  and  re- 
quested plaintiff  to  deliver  them  to  defendant  upon  receiving  $15,000 
payment  from  defendant  by  means  of  his  certified  check  drawn  to 
the  order  of  plaintiff.  Pursuant  to  this  request  plaintiff  delivered  to 
defendant  said  certificates  of  stock,  and  received  from  defendant  his 
certified  check,  drawn  to  the  order  of  plaintiff,  in  the  sum  of  $15,- 
000.  On  the  same  day  defendant  requested  plaintiff  to  return  to  him 
said  certified  check,  and  at  the  time  of  such  request  defendant  stated 
to  plaintiff  that  he  was  entitled  to  the  return  thereof.    Plaintiff,  acting 

^SAFor  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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upon  defendant's  statement  and  request,  the  next  day,  as  agent  of  de- 
fendant, returned  said  check  to  defendant,  and  received  said  Certifi- 
cates of  stock  from  the  defendant.  Thereafter  Fay  &  Higgins  de- 
manded of  plaintiff  that  it  pay  over  to  them  from  the  proceeds  of  de- 
fendant's certified  check  the  sum  of  $5,000,  and  from  said  proceeds 
pay  to  the  First  National  Bank  of  Parkersburg,  for  account  of  Fay 
&  Higgins,  the  sum  of  $10,000;  that  thereafter  Fay  &  Higgins  brought 
an  action  in  the  Supreme  Court,  Kings  county,  against  the  plaintiflF 
herein,  and  plaintiflF  defended  said  action,  ahd  upon  the  trial  at  the 
close  of  the  whole  case  a  verdict  was  directed  against  the  plaintiflf  in 
the  sum  of  $15,000,  with  interest  and  costs,  and  judgment  was  duly 
entered  thereon,  and  by  reason  thereof  plaintiflf  was  forced  to  and  did 
pay  to  Fay  &  Higgins  the  sum  of  $5,579.50,  and  that  hy  reason  of  said 
action,  in  the  employment  of  counsel  and  other  expenses  and  dis- 
bursements necessarily  incurred,  the  plaintiflF  paid  $1,695.08.  Plain- 
tiflF has  duly  demanded  that  the  defendant  pay  to  it  the  sum  of  $7,- 
z74.58,  with  interest,  and  the  plaintiflf  demands  judgment  for  this  sum 
against  the  defendant. 

[1,2]  The  learned  judge  at  Special  Term  granted  plaintiflf 's  mor 
tion  for  judgment  on  the  pleadings,  upon  the  ground  that  the  plaintiflF, 
in  returning  the  check  and  receiving  back  the  stock,  acted  as  the  agent 
for  the  defendant,  and  where  an  agent,  acting  for  and  in  behalf  of  the 
principal,  has  been  compelled  to  pay  damages  and  expenses  in  a  law- 
suit, that  he  is  entitled  to  recover  the  same  from  his  principal.  In 
this  case,  however,  the  plaintiflF  was  not  the  a^nt  for  the  defendant. 
The  allegation  of  the  complaint  that  the  plaintiflF  was  the  agent  of 
the  defendant  is  a  conclusion  drawn  from  the  allegations  of  fact.  A 
demurrer  does  not  admit  conclusions  drawn  by  the  pleader,  but  only 
admits  the  truth  of  the  facts  as  stated.  Ijt  is  very  evident  that  the 
plaintiflF,  when  it  received  the  stock,  with  a  request  to  deliver  the  same 
to  Fay  8^  Higgins  and  receive  from  them  $10,000,  and  in  pursuance 
of  such  request  presented  the  stock  to  Fay  &  Higgins,  was  acting  as 
agent  for  the  First  National  Bank  of  Parkersburg,  W.  Va.  When, 
in  turn,  Fay  &  Higgins  requested  them  to  deliver  the  stock  to*  the 
defendant  and  receive  from  him  $15,000,  plaintiflF  was  acting  as  the 
agent  of  Fay  &  Higgins,  and  on  receiving  the  check  was  accountable 
to  Fay  &  Higgins  for  $5,000  thereof  and  to  the  First  National  Bank 
of  Parkersburg  for  $10,000;  and  when  it  returned  the  check  to  the 
defendant,  and  received  back  the  stock,  the  plaintiff  violated  the  duty 
that  it  owed  to  its  principals. 

There  is  absolutely  nothing  in  the  facts  stated  that  would  tend  to 
support  the  claim  that  plaintiff  in  any  way,  shape,  or  manner  was 
acting  as  the  agent  for  the  defendant.  The  only  case  that  the  coun- 
sel for  the  respondent  cited  as  an  authority  for  the  proposition  that  the 
plaintiflf  was  the  agent  of  the  defendant  is  the  case  of  Curtis  v.  In- 
nerarity,  6  How.  146,  12  L.  Ed.  380.  In  that  case  there  was  a  dis- 
pute between  the  mortgagee  and  mortgagor  as  to  the  amount  due  on 
the  mortgage.  The  mortgagee  sent  one  Blount  to  the  mortgagor  to 
demand  payment,  and  authorized  him  to  receive  any  sum  that  the 
mortgagor  would  pay,  the  same  to  be  credited  on  account  of  the  prin- 
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cipal.  Blount  received  about  $13,000  and  gave  the  mortgagor  a  re- 
lease. The  mortgagee  refused  to  accept  this  sum,  and  immediately 
notified  the  mortgagors  that  he  declined  to  receive  the  same  and  re- 
pudiated the  entire  transaction.  Various  actions  were  brought,  which 
were  consolidated.  Blount  deposited  the  money  in  a  bank  of  which 
he  was  president,  and  thereafter  both  Blount  and  the  bank  became  in- 
solvent.   The  court  said : 

"Blount's  power  of  attorney  was  a  bare  authority  to  receive  money  on 
account  of  the  mortgage  then  In  litigation,  if  the  appellants  chose  to  pay 
him  any,  leaving  all  the  questions  in  dispute  between  the  parties  open  to 
future  adjustment.  But  the  mortgagors  refused  to  pay  him  money  on  the 
conditions  on  which  he  was  authorized  to  receive  it,  and  give  a  valid  ac- 
quittance. On  the  contrary,  the  money  given  to  Blount  is  on  their  own 
terms,  and  In  consideration  of  a  settlement,  arrangement,  and  x^lease,  which 
they  knew,  or  ought  to  have  known,  Blount  had  no  authority  to  make.  The 
money  paid,  the  bond  given,  the  receipt  taken,  discharging  them  from  the 
balance  claimed  ofi  the  biU  of  exchange  and  from  one-half  of  the  last  in- 
stallment, constitute  one  transaction.  Having  advanced  the  money  on  their 
own  terms  and  conditions,  and  not  on  those  tendered  by  Innerarlty,  they  put 
him  into  a  situation  in  wMch  he  must  either  affirm  or  repudiate  the  whole 
transaction;  for,  if  he  accepted  the  money,  they  might  insist  that  he  could 
not  reject  the  consideration  on  which  it  was  gifen,  on  the  familiar  principle 
of  the  law  *that  the  principal  cannot  ratify  a  transaction  of  hie  agent  In 
part,  and  repudiate  it  as  to  the  rest.'  Story  on  Agency,  (  250.  Besides, 
by  thus  undertaking  to  enter  into  a  treaty  with  Blount,  which  they  knew 
could  not  be  binding  without  the  assent  of  Innerarlty,  they  in  fact  consti- 
tuted Blount  their  ambassador  or  agent  to  obtain  its  confirmation.  They 
had  a  perfect  right  to  refuse  to  pay  money  on  the  terms  dictated  by  In- 
nerarlty in  his  letter  of  attorney;  and  Innerarlty  had  an  equal  right  to 
refuse  it  on  their  terms." 

That  case  is  clearly  distinguished  from  the  case  under  considera- 
tion. In  this  case  there  was  no  proposition  by  the  defendant  to  pay 
any  sum  upon  condition.  The  transaction  was  simply  a  payment  to 
the  agent  of  the  exact  sum  and  upon  the  exact  conditions  imposed 
by  the  principal ;  that  is,  that  upon  delivery  of  the  stock  the  certified 
check  of  $15,000  was  to  be  delivered.  The  plaintiff's  sole  duty  was 
to  pay  over  the  money  collected  from  the  defendant  to  its  principals, 
and  in  transmitting  the  money  it  would  still  be  acting  as  the  agents 
of  those  entitled  to  the  money,  and  not  as  agents  of  the  defendant. 

The  orders  appealed  from  should  therefore  be  reversed,  with  $10 
costs  and  disbursements  in  each  motion  to  the  defendant,  and  the 
plaintiff's  motion  for  judgment  on  the  pleadings  denied,  with  $10  costs, 
and  the  defendant's  motion  for  judgment  on  the  pleadings  granted, 
and  the  demurrer  to  the  complaint  sustained,  and  the  complaint  dis- 
missed, with  costs.    All  concur. 
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(191  App.  Dlv.  365) 

CHABLES  MEADS  &  00.  V.  CITY  OF  NEW  YOBK. 

(Supreme  Court,  Appellate  Division,  Second  Department.    April  9,  1920.) 

1.  Appeal  and  error  <®=>932(1) — ^Verdict  for  part  of  amount  claimed  sus- 

tained WHERE  supported  BY  ANY  OF  CLAIMS. 

Where  plaintiffs  sought  recovery  of  over  $76,000  for  extra  allowances, 
and  verdict  was  rendered  by  the  court  sitting  without  a  jury  for  $47,000, 
such  a  verdict,  if  sustainable  by  reference  to  any  of  the  many  claims 
asserted,  will  be  upheld,  and  the  verdict  cannot  be  attacked  on  the  ground, 
it  embraced  within  Itself  all  of  the  claims  reduced  in  amount,  and  that 
particular  claims  could  not  be  allowed. 

2.  Appeal  and  error  ^:=s>l010(l) — Finding  supported  by  bvidbncb  not  dis- 

turbed. 

In  an  action  by  a  contractor  for  an  extra  allowance,  finding  by  the 
trial  court  that  a  crack  was  caused  by  defect  in  plans  will  not  be  dis- 
turbed, where  supported  by  evidence. 
•3.  Municipal  corpokationb  ^=»358(1) — Uneeasonablb  biptusal  or  cBBTm- 

GATE  NO  BAR  TO  CONTBAOTOK'S  BBCOVBRY. 

Where  a  crack  in  foundation  walls  of  public  library  resulted  from  d^ 
feet  of  plans,  contractor  was  entitled  to  recover,  notwithstanding  refusal 
of  architect  and  borough  president  to  give  required  certificate;  their 
refusal  of  certificate  under  such  circumstances  being  unreasonable. 

4.  Contracts  ^=»290— Where  architect  compel6  use  of  more  expensive 

METHOD,    OWNER  IS  LIABLE. 

Where  the  architect,  representing  the  owner,  requires  the  contractor  to 
do  work  on  plausible,  but  erroneous,  interpretation  of  the  contract,  and 
the  contractor  protests,  he  may  submit,  do  the  work,  and  have  his  action 
against  the  owner  for  the  additional  expense,  on  the  theory  of  a  breach 
of  contract 

5.  Municipal  corporations  ^=»356,  360(2) — Contractor  held  to  have  option 

as  to  manner  of  doing  'work* 

A  contract  for  the  erection  of  a  public  library  held  to  give  the  con- 
tractor the  option  of  pitching  the  banks  and  sheathing  to  the  bottom  of 
the  excavation,  etc.,  and  where  the  architect  compelled  the  contractor  to 
install  an  elaborate  system  of  truss  work,  the  city  is  liable  for  extra  cost 

6.  Municipal  corporations  ^=»357 — Contractor  may   select  method,   so 

long  as  he  produces  satisfactory  results. 

A  contractor  is  entitled  to  select  his  own  method,  so  long  as  he  pro- 
duces satisfactory  results ;  hence  it  was  improper  for  the  city's  architect 
to  require  a  contractor,  constructing  a  concrete  building,  to  pour  con- 
crete continuously  In  a  monolith  in  some  of  the  foundation  slabs  and 
walls. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Charles  Meads  &  Co.  against  the  City  of  New  York. 
From  a  judgment  for  plaintiff,  also  granting  plaintiff  an  extra  allow- 
ance, defendant  appeals.     Affirmed. 

Appeal  by  defendant  from  a  judgment  of  the  Supreme  Court  for  the  sum 
of  $51,294.18,  entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
13th  day  of  April,  1918,  in  favor  of  the  plaintiff,  and  from  an  order  granting 
an  extra  allowance.  The  action  Is  based  on  a  contract  for  the  labor  and 
materials  required  for  the  foimdation  work  of  the  central  library  building  of 
the  Brooklyn  Public  Library  at  the  .luhrtion  of  Flatbush  avenue  and  Kastem 
Parkway  In  the  borough  of  Brooklyn.  The  cause  of  action  is  for  the  unpaid 
balance  of  the  contract  price ;  for  breach  of  contract,  in  that  plaintiff  was  re- 
quired to  Install  a  metnod  of  sheathing,  trussing,  and  shoring,  and  to  pour 
the  concrete  foundation  slabs  and  walls  In  one  operation  as  a  monolith; 

^;=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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for  damages  for  delay;  for  refusal  to  allow  back-flU,  occastonhig  Mdltional 
cartage  of  spoiled  mnterlal;   and  for  additional  work.  .      » 

The  case  was  tried  under  a  stipulation  that  the  court  might  hear  the  issues 
and  direct  a  verdict  in  favor  of  either  party,  with  the  same  force  and  effect  as 
if  a  Jury  were  actually  present.  Thereafter  the  court  directed  a  verdict  for 
the  plaintiff  for  the  sum  of  $47,500,  and  granted  plaintiff  an  allowance  of 
$2.00A  *n  addition  to  costs.  From  the  judgment  entered  on  the  verdict  so  di- 
rected, the  defendant  appeals. 

Argued  before  RICH,  PUTNAM,  BLACKMAR,  KELLY,  and 
JAYCOX,  JJ. 

William  E.  C.  Mayer,  of  New  York  City  (William  P.  Burr^  Corp. 
Counsel,  John  F.  O'Brien  and  John  F.  Collins,  all  of  New  York  City, 
on  the  brief),  for  appellant, 

John  C.  Wait,  of  New  York  City  (Howard  G.  Wilson,  of  New  York 
City,  on  the  brief),  for  respondent. 

BLACKMAR,  J,  [1]  The  complaint  demands  judgment  for  $76,- 
701.65  and  interest  from  February  27,  1914.  The  verdict  directed 
was  for  $47,500.  There  are  a  number  of  items  going  to  make  up  the 
amount  of  plaintiff's  claim,  which  were  necessarily  the  subject  of 
separate  consideration  and  decision  by  the  court.  As  the  verdict  is 
much  less  than  the  amount  demanded,  it  is  Impossible  to  determine 
which  of  the  claims  were  allowed  and  which  disallowed  by  the  court, 
for  there  were  no  findings  and  no  opinion.  This  information  is  buried 
in  the  general  verdict,  rendered  by  the  court  under  a  stipulation  which 
made  him  the  judge  of  both  fact  and  law.  Neither  do  we  get  the 
light  that  is  usually  afforded  in  a  jury  trial  by  the  charge  of  'the 
court.  I  think,  therefore,  that,  if  we  find  a  sufficient  basis  for  the 
verdict  in  any  of  the  claims,  the  judgment  should  be  affirmed.  •  I  can- 
not agree  with  appellant's  counsel  that  the  verdict  "embraces  within 
itself  all  the  claims,  reduced  in  amount."  I  think  rather  the  presump- 
tion must  be  indulged  that  the  verdict  directed  by  the  court  under 
such  a  stipulation  is  founded  on  those  claims  that  we  find  supported 
by  evidence  sufficient  to  justify  a  finding  in  their  favor.  Any  other 
course  would  lead  to  the  conclusion  that,  if  a;single  unimportant  claim 
is  not  established,  the  whole  judgment,  although  abundantly  support- 
ed by  other  well-established  claims,  must  fall. 

[2,  3]  The  amount  of  about  $19,000  was  unpaid  on  the  purchase 
price.  The  contract  required  that  the  work  should  be  fully  completed 
and  certified  to  by  the  architect  and  the  president  of  the  borough  be' 
fore  the  contractor  should  be  entitled  to  final  payment.  No  such 
certificate  was  obtained.  The  reason  for  withholding  the  certificate 
was  because  a  crack  developed  in  one  of  the  foundation  walls.  The 
plaintiff  claimed  that  it  was  a  result  of  a  defect  in  the  plans,  while 
defendant  claimed  that  it  was  due  to  defective  workmanship.  Upon 
this  issue  much  evidence  was  taken,  and  a  finding  was  justified,  and, 
we  must  assume,  was  made,  that  the  crack  resulted  from  a  defect 
in  the  plans  which  the  plaintiff  was  required  to  follow  in  its  work. 
Under  such  circumstances  the  plaintiff  is  entitled  to  recover,  notwith- 
standing the  refusal  of  the  architect  and  the  president^f  the  borough 
181  N.Y.S.— 45 
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to  give  the  required  certificate,  for  undei*  tho^  circumstances  it  was 
their  duty  to  give  it  and  their  refusal  so  to  do  was  unreasonable.  Mac- 
Knight  Flintic  Stone  Co.  v.  The  Mayor,  160  N.  Y.  72,  54  N.  E.  661. 

[4,  B]  The  contract  gave  to  the  contractor  the  option  of  sheathing 
from  the  grade  level  to  the  bottom  of  the  excavation,  or  of  pitching 
back  the  banks  at  such  an  angle  that  the  adjoining  material  could 
not  under  any  condition  fall  into  the  excavation,  and  sheathing  2  feet 
above  the  base  of  the  banks  to  the  bottom  of  the  excavation,  provided 
that  the  tops  of  the  banks  should  in  no  case  come  within  5  feet  of  the 
property  line.  The  contractor  chose  the  method  of  pitching  back  the 
banks.  He  was  therefore  required  to  see  that  the  top  of  the  banks 
did  not  come  within  5  feet  of  the  property  line,  to  sheathe  from  2 
feet  above  the  base  of  the  banks  to  the  bottom  of  the  excavation,  and 
to  keep  the  material  from  falling  into  the  excavation.  During  the 
progress  of  the  work  there  were  slides  into  the  excavation,  and  on 
September  24,  1912,  a  slide  occurred  which  extended  beyond  the 
curb  line  of  Flatbush  avenue.  The  contract  contained  a  provision  that 
all  shoring,  bracing,  cribbing,  and  the  like,  necessary  or  required, 
should  be  done  in  the  most  substantial  manner,  to  protect  adjoining 
property.  The  architect  required  the  plaintiff  instead  of  using  the 
method  of  pitching  back  the  banks,  to  construct  a  system  of  trussing, 
sheathing,  and  shoring.  The  plaintiff  protested  against  this  change  of 
method,  but  yielded,  and  did  the  work  accordingly. 

The  doctrine  that  where  the  architect,  representing  the  owner,  re- 
quires the  contractor  to  do  work  on  a  plausible,  hut  erroneous,  inter- 
pretation of  the  contract,  and  the  contractor  protests,  he  may  submit, 
do  the  work,  and  have  his  action  against  the  owner  for  the  expense, 
on  the  theory  of  a  breach  of  the  contract,  is  elaborately  considered  and 
limited  in  Borough  Const.  Co.  v.  City  of  New  York,  200  N.  Y.  149, 
93  N.  E.  480,  140  Am.  St.  Rep.  633.  In  the  case  at  bar  the  architect 
claimed  the  right  to  deprive  the  contractor  of  the  option  given  him  to 
protect  the  excavation  by  pitching  the  banks  and  sheathing  from  2  feet 
above  the  base  of  the  bank  to  the  bottom  of  the  excavation,  and  re- 
quired him  to  install,  instead,  the  elaborate  system  of  truss  work.  I 
think  that  whether  the  strchitect  had  the  right  to  make  such  require- 
ment is,  under  paragraphs  65  to  70,  inclusive,  of  the  specifications, 
fairly  debatable;  but  a  fair  construction  of  the  contract,  under  the 
circumstances  disclosed  by  the  evidence,  leads  to  the  conclusion  that 
the  right  did  not  exist. 

The  case  therefore  falls  within  the  doctrine  of  the  Borough  Const. 
Co.  Case,  supra.  The  contract  expressly  gives  to  the  contractor  the 
option  to  choose  his  method.  The  architect  deprived  him  of  his  choice 
and  compelled  him  to  adopt  a  more  expensive  one.  Evidence  was 
taken  pro  and  con  on  the  necessity  of  the  architect's  requirement,  and 
it  permitted  the  decision  that  the  requirement  was  unnecessary  and 
therefore  unreasonable.  The  contractor  was  under  the  obligation  to 
protect  the  excavation  and  adjoining  property.  The  contract  by  its 
terms  permitted  him  to  do  it  by  pitching  the  bank,  with  such  sheath- 
ing as  was  necessary  to  keep  the  bank  within  five  feet  of  the  adjoin- 
ing property  line,  and  to  protect  the  excavation.    The  architect  could 
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undoubtedly  require  an  adequate  use  of  this  method ;  but  the  contract 
did  not  give  him  the  power  to  prescribe  a  method  much  more  expen- 
sive, and  not  contemplated  by  the  contract.  The  plaintiff,  therefor, 
was  entitled  to  the  additional  cost  of  the  sheathing,  shoring,  and  truss- 
ing on  the  theory  that  it  was  a  breach  of  the  contract  to  require  it. 

[8]  The  architect,  against  the  protest  of  plaintiff,  required  him 
to  pour  the  concrete  continuously  in  a  monolith,  both  in  some  of  the 
foundation  slabs  and  in  the  walls.  The  walls  were  to  be  40  feet 
high.  The  architect  required  him  to  pour  27  feet  continuously,  then 
10  feet  continuously,  and  then  3  feet.  The  plaintiff  claims  that  the 
work  could  have  been  done  equally  well  and  much  more  economically 
by  pouring  in  layers  of  2  or  3  feet  in  thickness.  The  fact  that  plainr 
tiff's  method  would  produce  work  up  to  the  specifications  is  proved, 
not  only  by  expert  testimony  as  to  the  value  of  the  two  methods,  but 
because,  toward  the  end,  the  plaintiff  refused  to  follow  the  architect's 
method  in  pouring  the  dome  slab  and  the  work  was  satisfactory. 
The  general  power  of  control  over  the  work,  which  the  contract  gave 
to  the  architect,  made  his  right  to'  prescribe  the  method  of  doing  it 
fairly  debatable;  but  I  think  this  particular  requirement  was  beyond 
the  rightful  exercise  of  that  power. 

I  think  the  law  is  that,  so  long  as  a  contractor  produces  work  which 
satisfies  the  specifications,  he  can,  in  the  interest  of  economy,  choose 
his  own  methods.  This  is  not  only  law,  but  common  sense ;  for  when 
a  contractor  bids,  his  estimates,  which  influence  the  bid,  are  necessarily 
based  on  his  own  methods  of  work,  so  long  as  those  methods  are 
not  controlled  by  the  specifications.  Horgan  v.  Mayor,  160  N.  Y.  516, 
55  N.  E.  204.  The  claim  for  the  increased  expense  of  pouring  as  a 
monolith  seems,  therefore,  to  fall  within  the  doctrine  of  the  Borough 
Const.  Co.  Case,  supra.  A  finding  for  the  plaintiff  on  this  claim  is 
warranted  by  the  evidence  and  rules  of  law  applicable  thereto,  and 
we  must  assume  that  the  court  so  found. 

The  evidence  on  the  items  of  damage,  already  considered,  warranted 
the  verdict  directed,  and  there  is  no  necessity  for  prolonging  the  opin- 
ion by  a  discussion  of  the  other  items. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 


(191  App.  Div.  6G9) 

GRAFFE  et  al.  v.  ART  COLOR  PRINTING  CO.  et  aL 
(Supreme  Court,  Appellate  Division,  Tlilrd  Department.    May  5,  1920.) 

MASTEB   and    8EBVANT  ^=»405(4) — ^AWABD    OF   COMPENSATION   FOB    DKATH   FBOM 
FALL  ON  0B8TBUCTKD  FLOOB  HELD  WABBANTED. 

Compensation  properly  awarded  for  death  of  employ^  of  color  printing 
establishment,  who  was  found,  on  concrete  floor,  with  fractured  skull, 
between  two  rolls  of  paper,  where  there  were  other  obstructions  over 
which  he  might  have  tripped,  in  an  odor  and  gas  Impregnated  dark  room, 
by  other  workmen  of  night  shift  returning  from  recess  for  lunch. 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Anna  Graffe  and  her  minor  children  under  the  Work- 
men's Compensation  Act  (Consol.  Laws,  c.  67)  for  compensation  for 
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death  of  her  husband,  Felix  Graffe,  the  employe,  opposed  by  the  Art 
Color  Printing  Company,  the  employer,  and  the  JEtna  Life  Insurance 
Company,  insurance  carrier.  Compensation  was  awarded  by  the  In- 
dustrial Commission,  and  the  employer  and  insurance  carrier  appeal. 
Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

James  B.  Henney,  of  New  York  City,  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  of  Albany,  of  counsel), 
for  respondents. 

KILEY,  J.  On  the  19th  of  November,  1917,  Felix  Graffe,  husband 
of  the  plaintiff,  was  working,  night  shift,  for  the  Art  Color  Printing 
Company  of  New  York  City.  TJie  men  shut  down  at  10  p.  m.  and 
went  out  to  lunch ;  Graffe  went  with  them.  They  returned  at  about 
10:45  p.  m.,  and  they  saw  deceased  lying  on  his  back  between  two 
rolls  of  paper.  His  skull  was  fractured;  the  floor  where  he  fell  was 
concrete ;  he  was  taken  to  the  hospital,  and  died  in  a  few  hours.  The 
commission  awarded  his  widow  and  minor  children  compensation* 
later  it  reversed  the  award,  and  still  later,  by  divided  vote,  reversed 
its  reversal,  and  reinstated  the  award. 

The  appellants  contend  that  there  is  no  evidence  of  an  accident  au- 
thorizing such  award,  and  cite  Matter  of  Collins  v.  Brooklyn  Gas  Co., 
171  App.  Div.  381,  156  N.  Y.  Supp.  957,  and  Matter  of  Hansen  v. 
Turner  Construction  Co.,  224  N.  Y.  331,  120  N.  E.  693,  as  decisive 
against  respondents.  In  171  App.  Div.  381,  156  N.  Y.  Supp.  957,  the 
deceased  was  assistant  foreman,  and  while  sweeping  the  paving  near 
the  works  he  fell,  and  later  died  in  the  hospital.  The  theory  of  claim- 
ant in  that  case  was  that  escaping  gas  caused  him  to  faint.  He  had 
said  to  a  fellow  employe  that  "a  weak  spell  must  have  come  to  him." 
The  evidence  showed  absence  of  any  effect  from  gas,  and  the  theory 
was  abandoned,  and  the  commission  found  the  decedent  stumbled  and 
fell,  and  thus  received  his  injury. 

There  was  no  evidence  of  any  obstruction.  The  Hansen  Case, 
224  N.  Y.  331,  120  N.  E.  693,  is  in  many  respects  like  this  case; 
but  in  that  case  there  was  total  absence  of  evidence  of  an)rthing, 
in  the  nature  of  obstruction,  of  pillars  or  posts,  near  him,  that  should 
cause  him  to  fall.  In  the  present  case  several  facts,  connected  with 
the  employment,  of  conditions  that  might  have  caused  Graffe  to  fall 
and  fracture  his  skull,  appear:  The  concrete  floor,  grease  upon  the 
floor  about  the  press  at  which  he  worked,  rolls  of  paper  three  feet 
in  diameter  lying  lengthwise  on  the  concrete,  with  metal  bar  extending 
12  to  14  inches  out  of  either  end,  over  which  he  could  trip;  absence 
of  light,  except  one  light  30  feet  away,  dark  around  the  press  where 
he  worked  and  was  found;  the  presence  of  noxious,  enervating,  and 
pernicious  odor  and  gases;  and  close  and  tepid  atmosphere,  kept  so 
continuously  and  purposely  on  account  of  the  effect  fresh  air  or  mov- 
ing draughts  had  upon  the  colors  that  were  being  stamped  upon  the 
paper — all  of  which  was  connected  with  the  employment  and  busi- 
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xiess,  and  which  the  evidence  shows  might  have  been  the  cause  ol 
the  fall  of  the  decedent.     We  think  the  decision  in  Chludzinski  v. 
Standard  Oil  Co.,  176  Apjp.  Div.  87,  162  N.  Y.  Supp.  225,  sustains  the 
award  of  the  Commission  in  the  case  at  bar. 
The  award  should  be  affirmed.    All  concur. 


(191  App.  Div.  904;  110  Misc.  Rep.  717) 

MONTAGUE  et  al.  v,  CURTIS  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    March  26,  1920.) 

1.  Wnxs  e=»629— Adverbs  or  tiiob  conbxbukd  to  bxlatb  to  bnjothbnt,  not 

VESTING,  or  ESTATE. 

The  law  favors  the  vesting  of  estates,  and  construes  the  a<|verb8  of  time, 
in  a  devise  of  remainder  limited  upon  a  life  estate,  as  relating  to  the 
time  of  the  enjoyment  of  the  estate,  not  to  the  time  of  its  vesting. 

2.  WrLLs  ^=s>629— Rules  or  constbuotion  yield  to  LANOtTAQB  bxpbesbino 

CONTBABT  INTENT. 

The  rule  that  adverhs  of  time  referring  to  a  remainder  relate  to  the 
time  of  enjoyment  rather  than  of  vesting  must  yield,  whenever  the  lan- 
guage of  the  will  clearly  shows  an  intention  to  postpone  the  vesting  of 
the  remainder. 
&  Wills  ^=9634(15) — ^Devise  afteb  fuleillhent  or  tbust  held  vested  be- 

MAINDEB. 

Where  testator  gave  his  property  to  trustees  to  pay  certain  annuities, 
and  provided  that  after  the  fulfillment  of  all  the  duties  and  trusts  the 
property  should  go  to  his  brothers,  the  brothers  took  a  remainder  vest- 
ing  at  the  testator*s  death,  not  one  postponed  tlU  the  fulfillment  of  the 
trust 

4.  Pebpetuittes  «=»6(2) — ^Tbusts  roB  numerous  life  annuities  held  inde- 
pendent. 

Where  testator  gave  his  property  to  trustees,  to  pay  from  the  proceeds 
of  all  the  property  annuities  to  his  wife  and  son  for  their  lives,  and  also 
to  pay  numerous  other  annuities,  grouped  into  several  groups,  to  deter- 
mine the  priority  of  payment  if  Ihe  estate  was  Insufficient  to  pay  all  the 
trusts,  each  of  the  several  annuities  was  indepondont,  so  as  not  to  be 
void  as  continuing  for  more  than  two  lives  in  being. 

0.  Pebpetuities  ^=s>6(2) — Independent  tbusts  valid,  though  whole  estate 
WAS  chaboed  with  annuities  to  widow  and  son. 

Where  a  will  created  independent  trusts  for  the  payment  of  numerous 
annuities,  after  the  payment  of  annuities  to  testator's  widow  and  son,  the 
fact  that  the  whole  estate  was  charged  with  the  payment  of  the  later 
annuities  does  not  invalidate  the  will. 

6.  Husband  and  wife  ^=s»31<4)— Rbsebvation  in  mabbiaqb  settlement  to 

OBANTOB  AND  HEIBS  AND  ASSIGNS  AFTEB  LIFE  ESTATE  IS  *'BBVEBSI0N/'  AND 
ALIENABLE. 

Under  a  marriage  settlement  deed  conveying  realty  in  trust  for  the 
wife  for  life,  and  after  her  death  to  convey  to  the  heirs  and  assigns  of  the 
grantor  forever,  the  grantor  has  a  "reversion,"  as  defined  by  Real  Prop- 
erty Law,  f  39,  which  is  descendible,  devisable,  and  alienable. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Reversion.] 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  for  settlement  of  accounts  by  George  P.  Montague  and  an- 
other, as  surviving  substituted  trustees  under  the  last  will  and  testa- 
ment of  Henry  Gary,  deceased,  against  Gharles  P.  Gurtis,  as  admin- 
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istrator,  etc.,  and  others.    From  the  decree  settling  the  account,  de- 
fendants Ida  Gary  Cunningham  and  another  appeal.    Affirmed. 
The  opinion  of  Referee  Francis  M.  Scott  was  as  follows : 

This  is  an  action  for  the  settlement  of  the  accounts  of  the  surviving  snbstl- 
tnted  trustees  under  the  wiU  of  Henry  Gary,  deceased,  from  April  80,  1907, 
the  date  as  to  which  their  accounts  were  stated  and  settled  by  the  decree  in  a 
former  action,  down  to  the  present  time.  No  question  is  made  as  to  the  ad- 
ministratimi  of  the  estate,  or  as  to  the  accuracy  of  the  figures  presented  by 
the  plaintiffs.  Certain  defendants  have,  however,  filed  exceptions  directed  to 
the  distribution  of  the  funds  received  by  the  trustees.  These  exceptions 
present  only  questions  of  law  as  to  the  proper  construction  of  the  wiU  of  the 
decedent,  and  of  a  deed  of  trust  in  the  nature  of  a  marriage  settlement  made 
by  him  during  his  lifetime.  It  is  these  questions  only  whi<di  require  considera- 
tion. 

The  VTill  in  question  was  dated  on  January  10,  1856,  and  admitted  to  pro- 
bate by  the  surrogate  of  New  York  county  on  November  9,  1857 ;  the  testator 
having  died  on  August  18,  1857.    The  will  may  be  summarized  as  follows: 

After  certain  specific  legacies  and  a  few  smaU  cash  legacies,  the  testator 
gave  his  entire  estate  to  his  'executors  in  trust  for  the  following  purposes : 
I.  To  pay  out  of  his  personal  estate  his  debts  (except  those  secured  by  mort- 
gage) and  his  funeral  expenses.  II.  To  pay  all  mortgages,  except  one,  and 
other  incumbrances  upon  his  real  estate,  out  of  the  personal  property,  If 
possible,  and,  if  not  possible,  to  apply  to  such  payment  the  Income  of  the 
real  estate.  III.  To  administer  the  estate,  with  power  of  sale  and  substitu- 
tion. IV.  "Seventh  Item.  And  on  the  further  trust  and  restriction  to  apply 
no  part  of  my  estate,  except  as  before  directed,  to  the  execution  or  accomplish- 
ment of  any  trust  hereinafter  declared,  until  all  items  preceding  such  trust, 
in  the  order  and  sequence  herein  pursued,  shall  be  paid  and  discharged,  or 
in  the  Judgment  of  my  executors  shall  be  sufficiently  and  amply  provided  for 
by  property  of  my  estate  in  their  hands.*' 

Subject  to  this  direction  he  authorized  and  empowered  his  executors:  (a) 
Out  of  any  assets  or  property  of  his  estate  to  apply  to  the  use  and  main- 
tenance of  his  son,  Henry  Cary,  Jr.,  the  sum  of  $2,000  per  annum,  (b)  To 
pay  to  his  wife,  without  specifying  whether  from  Income  or  principal,  the  sum 
of  $1,000  per  annum,  or  the  equivalent  of  £200  stefling  per  annum,  net,  for  her 
Ufe.  (c)  He  gave,  and  authorized  and  directed  his  executors  to  pay  out  of  the 
net  income  of  his  real  estate,  or  of  any  property  substituted  therefor,  annuities 
of  $500  each  to  nineteen  relatives  for  life,  specially  declaring  it  to  be  his 
meaning  and  intent  that  "all  the  legacies  or  annuities  named  in  this  item  shaU 
stand  on  the  same  footing,  and  be  paid  In  full  or  rebate  pro  rata  if  necessary, 
without  favor  or  preference  to  either  over  the  other."  (d)  He  provided  for 
the  payment  from  the  same  source  of  annuities  of  varying  amounts  to  three 
persons  for  life,  with  the  same  provision  for  payment  in  full  or  prorating  as 
is  quoted  above,  (e)  He  provided  for  the  payment  from  the  same  source  ot 
annuities  of  varying  amounts  to  five  persons  for  life,  with  tlie  same  provi- 
sions for  payment  tn  full  or  prorating  as  is  quoted  above,  (f)  He  authorized 
his  executors  in  their  discretion  to  pay  or  apply  to  the  use  of  his  son  a  sum 
per  annum  not  exceeding  $2,000,  in  addition  to  the  annuity  previously  pro- 
vided for.  (g)  He  provided  for  the  payment  to  three  nieces  of  annuities 
of  $500  each,  in  addition  to  those  theretofore  given  them. 

After  providing  for  the  foregoing  annuities,  the  testator  disposed  of  his 
residuary  estate  as  follows:  *'Thirte€nth  Item.  I  give,  devise  and  bequeatn 
all  my  said  residuary  estate,  after  the  fiUflUment  of  aU  the  duties  and  trusts 
Herein  declared,  or  such  of  them  as  shall  be  legal  and  valid,  to  my  four  mar- 
ried brothers,  Thomas,  George,  Robert  and  William,  in  equal  portions,  share 
und  share  alike,  hereby  constituting  them  my  residuary  legatees  and  devisees, 
the  child  or  children  of  any  deceased  one  of  said  brothers  to  take  such  share 
as  his,  her  or  their  parent  would  have  been  entitled  to  if  living." 

The  testator  then  appointed  his  said  four  brothers,  by  name,  the  executors 
and  trustees  of  and  under  his  will,  "recommending,  but  not  directing,  them  to 
retain  my  real  estate  undivided  as  long  as  possible.** 
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The  question  most  seriously  discussed  before  me  is  as  to  when  the  residuary 
estate  became  Tested ;  ^whether,  upon  the  death  of  the  testator,  his  four  broth- 
ers toolc  a  vested  remainder,  which  was  descendible,  deylsable.  or  alienable 
in  the  same  manner  as  an  estate  in  possession ;  or  whether  the  date  of  vesting 
was  intended  to  be  postponed  until  all  the  duties  legally  imposed  upon  the 
executors,  or  their  successors,  as  to  the  payment  of  annuities  had  been  fully 
performed.  The  former  view  is  contended  for  by  the  trustees  and  certain 
beneficiaries.  The  latter  view  is  contended  for  by  two  great-grandnieces  of 
the  testator. 

The  question  arises  in  this  way :  One  of  the  four  brothers  named  as  residu- 
ary legatees,  George  B.  Gary,  died  in  1880,  after  the  death  of  Henry  Gary,  tne 
testator,  but  before  the  death  of  the  testator's  son,  Henry  Gary,  Jr.  (who  died 
in  1885),  and  of  his  widow  (who  died  in  1916).  The  exceptants,  Ida  Gary  Gun- 
ningham  and  Alice  Gary  WiUiams,  are  the  daughters  of  William  A.  Gary,  a 
son  of  said  George  B.  Gary,  ahd  who  predeceased  his  father.  George  B.  Gary 
left  a  will,  by  which  he  gave  the  whole  of  his  interest  in  the  estate  of  his  de- 
ceased brother,  Henry  Gary,  to  his  son,  Edward  M.  Gary,  and  his  daughter, 
Fanny  G.  Gunningham,  and  their  heirs,  thus  excluding  from  participation  in 
any  interest  he  may  have  had  in  the  estate  of  Henry  Gary  his  granddaughters, 
the  exceptants  here,  to  whom,  however,  he  gave  cash  legacies. 

If,  as  the  accountants  contend,  George  B.  Gary  acquired  a  fully  vested  re- 
mainder in  the  estate  of  Henry  Gary  upon  the  death  of  the  latter,  subject  to 
the  payment  of  the  annuities,  the  exceptants  take  no  part  of  the  estate  under 
.  the  will  of  their  grandfather.  If,  however,  it  was  the  intention  of  Henry  Gary, 
and  the  true  construction  and  meaning  of  his  will,  that  the  remainder  in- 
terest should  finally  vest  only  after  all-  the  annuities  had  ceased,  George  B. 
Gary's  remainder  interest,  vested  while  he  lived,  was  divested  by  his  death, 
and  the  substitutional  gift  to  his  children  took  effect  when  Henry  Gary's 
widow  died  in  1916.  In  other  words,  the  claim  of  the  exceptants  is  that  the 
death  of  a  residuary  legatee,  referred  to  in  the  thirteenth  item  of  the  will, 
meant  a  death  during  the  continuance  of  the  trust  estate,  and  not  a  death 
during  the  lifetime  of  the  testator. 

[1]  The  only  difficulty  in  the  case,  as  I  view  it,  is  in  determining  the  mean- 
ing and  effect  to  be  given  to  the  words  "after  the  fulfillment  of  all  the  duties 
and  trusts  herein  declared,  or  such  of  them  as  shall  be  legal,"  in  the  thirteenth 
item  of  the  will.  The  question  ia  whether  or  not  the  testator  intended  to 
Umit  the  quantum  of  the  estate  devised  to  his  four  brothers,  or  to  postpone 
the  date  upon  which  such  estate  would  vest  in  them.  With  those  words  out  of 
the  clause,  there  would  be  no  doubt  tliat  each  of  the  brothers  would  have  taken 
an  absolute  estate  in  remainder  upon  the  death  of  the  testator,  subject  only 
to  the  direction  for  payment  of  the  annuities.  Gonnelly  v.  O'Brien,  166  N.  Y. 
406,  408,  60  N.  E.  20,  and  cases  therein  cited.  As  was  said  in  the  case  dted: 
*'A  remainder  is  not  to  be  considered  as  contingent  in  any  case  where  it  may 
•  fairly  be  construed  to  be  vested,  since  the  law  favors  the  vesting  of  estates. 
The  adverbs  of  time,  therefore,  such  as  'when,'  'then,'  'after,'  from,'  'from 
and  after,'  etc.,  in  a  devise  of  a  remainder  limited  upon  a  life  estate,  are  con- 
strued to  relate  merely  to  the  time  of  the  enjoyment  of  the  estate,  and  not 
to  the  time  of  its  vesting  in  Interest.  The  law  favors  such  a  construction  of  the 
will  as  will  avoid  the  disinheritance  of  remaindermen  who  may  happen  to  die 
before  the  determination  of  the  precedent  estate." 

[2]  Of  course  this  rule  of  construction  must  yield  whenever  it  clearly  ap- 
pears, from  the  language  used  by  the  testator,  that  he  intended  to  postpone  the 
vesting  of  the  remainder  to  a  date  which  might  be  subsequent  to  his  own 
death.  Among  such  cases  are  I^yons  v.  Ostrander,  167  N.  Y.  135,  60  N.  E.  334, 
Marsh  v.  Consumers'  Park  Brewing  Go.,  220  N.  Y.  205,  115  N.  E.  513,  and 
others  cited  by  the  exceptants.  In  each  of  these  cases  the  court  found  in  the 
language  of  the  will  Itself  what  it  considered  an  immistakable  intention  on 
the  part  of  the  testator  that  the  vesting  of  the  remainder  should  be  postponed 
until  the  determination  of  the  precedent  estate. 

[81  The  question  here,  therefore,  is  whether  or  not  the  testator  has  at- 
tached futurity  to  the  gift  of  the  remainder  devised  to  his  four  brothers.  The 
only  words  which,  from  any  point  of  view,  can  be  considered  as  having  that 
effect  are  those  already  quoted;  "After  the  fulfillment  of  all  the  duties  and 
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twists,"  If  any  weight  Is  to  be  given  to  the  Juxtaposition  of  these  words  with 
reference  to  the  remainder  of  the  Item,  it  might  plausibly  be  argued  that  they 
qualify  only  that  which  is  given,  rather  than  the  time  when  the  gift  is  to 
take  effect.  It  is  not  the  gift  which  is  quallfTed,  but  the  thing  given.  Apart 
from  that  consideration  It  Is  clear  that  what  was  to  be  fulfilled  were  the 
duties  and  trusts  imposed  upon  the  executors,  and  to  determine  what  those 
were  it  is  necessary  to  consider  the  will  as  a  whole.  The  scheme  which  the 
testator  had  in  mind  was  to  provide  annuities  for  a  considerable  number  of 
persons.  These  he  divided  into  groups,  not  into  classes,  as  that  word  is 
usually  used  In  construing  wills;  that  is  to  say,  he  made  no  provision  for 
any  group  as  a  class,  but  for  the  several  members  of  each  group  as  individuals. 
The  purpose  of  making  the  division  into  groups  was,  as  indicated  in  the 
seventh  item,  that  in  case  of  a  shortage  of  the  estate,  and  its  inability  to 
meet  and  pay  all  the  annuities,  a  preference  should  be  given  to  the  several 
annuitants  or  groups  of  annuitants  in  the  order^in  which  they  were  named  in 
the  will. 

[4]  If  the  testator  attempted  and  intended  to  place  his  whole  estate  in 
trust  until  the  last  annuitant  should  die,  the  whole  trust  would  be  Invalid.  In 
this  case,  of  course,  the  whole  residuary  estate  would  have  vested  at  once  in 
the  four  brothers,  since  the  residuary  clause  expressly  provided  for  the  con- 
tingency of  some  of  the  trusts  being  declared  Illegal.  The  exceptants  do  not» 
however,  go  to  this  length.  They,  do  contend  that  the  will  created  only  a 
single  trust,  and  that,  as  to  all  the  annuitants  except  the  testator's  son  and 
widow,  it  was  invalid  as  covering  more  than  two  lives.  They  contend, 
however,  that,  inasmudi  as  the  son  and  widow  were  the  primary  objects  of 
the  testator's  solicitude,  the  trust  should  be  upheld  as  to  them ;  the  provisions 
for  the  other  annuitants  being  elided.  This  would  be  a  very  evident  departure! 
from  the  expressed  will  of  the  testator,  and  would  scarcely  be  Justified  under 
the  authorities,  which  permit  the  elision  of  invalid  provisions  in  a  will  when 
the  main  purpose  and  general  scheme  can  still  be  preserved.  I  do  not  think, 
however,  that  It  Is  necessary  to  declare  the  so-called  trust  or  trusts  invalid, 
either  wholly  or  in  pa;rt. 

The  general  restriction  upon  the  executors  contained  In  the  seventh  Item, 
above  quoted,  furnishes  the  key  both  to  the  Intention  of  the  testator  and  to 
the  delimitation  of  the  duties  and  trusts  imposed  upon  the  executors.  In 
prescribing  the  sequence  In  which  the  annuities  are  to  be  paid.  It  is  provided 
that  no  part  of  the  estate  should  be  applied  to  the  execution  or  accomplishment 
of  any  trust  hereinafter  declared  (to  pay  annuities)  until  all  Items  preceding 
sucn  trust,  in  the  order  and  sequence  herein  pursued,  shall  be  paid  and  dls* 
charged,  "or  In  the  Judgment  of  my  executors  shall  be  sufficiently  and  amply 
provided  for  by  property  of  my  estate  in  their  hands."  This  language  indi- 
cates two  things  with  regard  to  the  testator's  intention:  First,  that  he  was 
creating,  not  one  trust,  but  several;  and,  secondly,  that  the  executors  would 
fulfill  their  whole  duty  under  the  will  if  they  set  apart  and  retained  in  their 
hands  sufficient  property  to  amply  provide  for  the  payment  of  each  annuity. 

[6]  As  to  the  provisions  made  for  the  son  and  widow,  I  am  very  clearly  of 
the  opinion  that  they  are  not  interdependent,  and  that  the  will  created  two 
Independent  trusts.  As  to  the  trusts  created  for  the  benefit  of  the  several 
other  annuitants,  I  think  that  they  also  are  Independent,  and  that  as  to  each 
of  them  the  executors  would  have  fulfilled  their  whole  duty  If  they  .had  set 
aside  and  held  sufficient  of  the  estate  to  amply  provide  for  them.  Mason  v.  Ma- 
son's Executors,  2  Sandf.  Ch.  432;  Matter  U.  S.  Trust  Co.,  86  Misc.  Rep. 
603,  148  N.  Y.  Supp.  762,  affirmed  on  opinion  below  168  App.  Dlv.  903,  152  N. 
Y.  Supp.  1147,  affirmed  with  no  opinion  216  N.  Y.  639,  110  N.  B.  1051.  Upon 
this  construction,  which  appears  to  be  the  one  adopte<l  for  60  yeare  by  every 
one  connected  with  the  estate  except  these  exceptants,  there  was  no  unlawful 
suspension  of  the  power  of  alienation,  and  there  was  not  one  trust  term,  but 
many.  It  does  not,  of  course,  militate  against  the  constitution  of  several 
trusts  that  the  capital  of  the  estate  was  to  be  kept  together  for  convenience 
and  to  Insure  payment  of  the  annuities  to  the  son  and  widow,  which  were 
charged  upon  the  whole  estate  (Cnmraann  v.  Bailey,  210  N.  Y.  19,  103  N.  E* 
824,  Matter  of  U.  S.  Trust  Co.,  supra): 
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I  am  therefore  of  tlie  opinion  that  the  testator  did  not  Intend  to  provide, 
and  did  not  provide,  that  the  vesting  of  the  remainder  devised  to  his  brothers 
should  be  postponed  until  the  death  of  the  last  survivor  of  the  many  annuitants 
named  in  his  will,  or  until  the  death  of  the  survivor  of  his  son  or  widow. 
The  exceptions  filed  by  Ida  Gary  Cunningham  and  Alice  Gary  Williams  should 
therefore  be  overruled. 

A  second  question,  raised  by  exceptions,  also  requires  consideration.  It 
relates  to  the  effect  to  be  given  to  a  deed  of  trust,  in  the  nature  of  a  marriage 
settlement,  executed  by  Henry  Gary  in  1851,  on  the  eve  of  his  marriage  to  Eliza 
Vincent  Lowis,  a  second  wife.  By  this  deed  he  conveyed  to  two  trustees  a 
plot  of  land  in  the  city  of  New  York,  in  trust  to  collect  the  income  (after  the 
death  of  said  Henry  Gary),  and  out  of  the  income  to  pay  to  said  Eli2a  (or  Eliza- 
beth Vincent  Lowls)  the  annual  sum  of  £300  sterling  during  her  life,  "and  to 
apply  the  rest  and  residue  of  said  rents  to  such  purposes  as  may  be  indicated 
by  the  said  Henry  Gary  in  his  last  will  and  testament,  and  at  the  expiration 
of  the  estate  of  said  Elizabeth  Vincent  Lowls  in  the  premises,  to  wit,  by  her 
decease,  then  in  trust  to  convey  the  said  real  estate  with  the  appurtenances,  to 
the  heirs  and  assigns  of  said  Henry  Gary  forever." 

[6]  The  question  is  whether  the  grantor  in  this  deed  reserved,  after  the 
completion  of  the  trust  term,  a  reversion  which  became  a  part  of  his  estate 
and  passed  under  the  residuary  clause,  or  a  remainder  which  passed  to  his 
heir  at  law  represented  by  the  exceptants  who  now  raise  the  question.  The 
former  view  has  been  had  by  and  acted  upon  by  the  accountants,  who  have 
always  managed  the  real  property  in  question  as  part  of  the  estate  of  Henry 
Gary,  deceased.  I  think  that  there  is  no  doubt  that  this  is  the  proper  view. 
It  undoubtedly  was  the  rule  at  common  law  that  the  limitation  of  a  remainder 
to  the  grantor  and  his  heirs,  or  to  the  grantor's  heirs,  was  void  as  a  remainder, 
and  that  the  estate  remained  in  him  as  a  reversion  (Go.  Litt  22b;  Read  Sb 
Morpeth  v.  Errlngton,  Gro.  Ellz,  321,  Moo.  284 ;  Greenleaf  s  Cruise,  Real  Prop, 
tit.  XI,  c.  4,  §  31;  Bacon's  Abridgment,  voL  4,  p.  2d8;  Am.  &  Eng.  Encyc.  of 
Law  [2d  Ed.]  vol.  24,  pp.  398-421 ;  16  Gyc  661,  v.  22,  2,  d. ;  2  Washburn's 
Real  Prop.  [6th  Ed.]  503),  and  the  same  rule  obtains  in  other  Jurisdictions  in 
this  country  [Akers  v.  Clark,*  184  111.  136,  56  N.  E.  296,  75  Am.  St.  Rep.  152; 
Hobble  V.  Ogden,  178  HI.  357,  53  N.  B.  lOt;  Alexander  v.  De  Kennel,  81  Ky. 
345;   Mayes  v.  Kuykendall  [Ky.]  112  S.  W.  673). 

In  our  own  state  the  question  does  not  seem  to  have  been  precisely  passed 
upon  by  any  authoritative  decision,  but  the  rule  has  not  been  changed  by 
statute.  By  the  Revised  Statutes  which  went  into  effect*  in  1830,  and  were 
in  effect  when  the  deed  of  trust  was  made,  it  was  provided  that  "a  reversion  is 
the  residue  of  an  estate  left  in  the  grantor  or  his  heirs,  or  in  the  heirs  of  a 
testator  commencing  in  possession  on  the  determination  of  a  particular  estate 
granted  or  devised"  (3  Rev.  Stat.  [7th  Ed.]  page  2176,  being  title  2,  art.  1,  9 
12),  and  the  same  provision  is  now  Incorporated  in  Real  Property  Law  (Gonsol. 
Laws,  c.  50)  §  3d.  Being  an  expectant  estate,  such  a  reversion  is  descendible, 
devisable,  and  alienable. 

The  excpptants  refer  to  two  cases  which  they  deem  to  have  established  a 
different  rule  in  this  state.  They  are  both  Special  Term  cases.  Shepard  v. 
Shepard,  2  Misc.  Rep.  556,  24  N.  Y.  Supp.  773,  does  not  seem  to  have  been 
generally  followed  or  cited.  It  relies  in  the  main  on  Moore  v.  Littel,  41  N.  Y. 
66,  which  had  to  do  with  a  grant  over  to  the  heirs  of  the  grantee  or  beneficiary, 
not  to  the  heirs  of  the  grantor  as  In  the  present  case.  Doctor  v.  Hughes,  154 
N.  Y.  Supp.  985,  in  so  far  as  it  may  be  considered  applicable  to  the  present 
case  was  overruled  by  the  AppeUate  Division  in  Doctor  v.  Hughes,  174  App. 
Dlv.  768,  161  N.  Y.  Supp.  634.  It  is  to  be  noted  that  in  both  of  these  cases  the 
grantor  used  the  descriptive  words  "heirs  at  law,"  and  not  the  word  "heirs," 
which  has  a  well  established  technical  meaning.  That  Henry  Gary  pro- 
vided In  the  alternative  that  what  was  left  of  the  estate,  after  the  trust  for 
his  prospective  wife  should  be  fully  executed,  should  go  to  his  "heirs  and  as- 
signs"  argues  forcibly  that  he  did  not  Intend  by  the  deed  to  create  an  estate 
of  inheritance  in  those  who  at  his  death  should  answer  to  the  description  of 
heirs.  He  thereby  reserved  himself  a  clear  right  to  assign  away  the  residue  of 
the  estate,  subject  to  the  fulfillment  of  the  trust. 

I  am  therefore  of  the  opinion  that  the  exceptions  of  the  exceptants  Tucker- 


Digitized  by 


Google 


714  181   NEW   YOEK  SUPPLEMENT  (Sup.  Ct 

raan  and  tliose  (daiming  In  their  right  as  heirs  at  law  of  Henry  Cary,  deceased, 
should  be  overruled. 

This  disposes  of  all  the  questions  litigated  before  me.  If  the  accountants 
should  elect  to  exercise  the  discretion  vested  in  them  by  the  seventh  iton  of 
the  will,  and  set  aside  sufficient  of  the  estate  to  insure  the  continued  payment 
of  the  few  outstanding  annuities,  there  appears  to  be  no  reason  why  they  may 
not  be  relieved  of  any  further  duties  with  respect 'to  the  balance  of  the 
estate,  and  be  allowed  to  account  for  it  as  principal.  In  that  event  their  com- 
mission  may  properly  be  adjusted  and  allowed  as  suggested  by  them.  A 
report  containing  findings  of  fact  and  conclusiolis  of  law  may  be  prepared  in 
accordance  with  the  views  hereinbefore  expressed,  and  settled  before  me  on 
notice  to  all  parties  interested. 

Argued  before  CLARKE,  P.  J.,  and  H^UGHLIN,  SMITH,  PAGE, 
and  MERRELrL,  JJ. 

E.  A.  Bigelow,  of  New  York  City,  for  appellants. 

J.  H.  Bogardus,  E.  L.  Winthrop,  Jr.,  T.  F.  Humphrey,  D.  P.  Hays, 
and  E.  Tuckerman,  all  of  New  York  City,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on  opinion  of  Hon. 
Francis  M.  Scott,  Referee.    Order  filed. 


THOMPSON  V.  FT.  MILLER  PULP  &  PAPER  CO. 
(Supreme  Court,  Trial  Term,  Wasliington  Oonnty.    January  6,  1920.) 

1.  Nayioabue  watebb  ^=»22(1) — ^Extbnt  to  whioh  pabtqes  mxght  ebbot  ▲ 

dam  as  nxed  bt  statute. 

Laws  1804,  c.  43,  granting  defendant's  predecessor  in  title  the  right 
to  erect  a  wing  dam  In  the  Hudson*  river,  providing  ''that  It  shall  not 
be  lawful  to  extend  such  dam  so  far  Into  said  river  from  the  east  bank 
as  the  late  dam  extended  by  thirty  feet,"  obviously  gave  no  right  beyond 
the  center  of  the  river;  but,  where  there  is  no  evidence  showing  how 
far  the  "late  dam"  extended  into  the  river,  it  is  Impossible  to  fix  the 
place  to  which  defendant  might  extend  a  wing  dam. 

2.  Navigable  watebs  ^=»37(4) — Construction  op  patent  as  to  ownebship 

OF  bed  or  biveb. 

A  patent  granting  right  to  construct  and  maintain  a  dam,  describing 
boundary  and  reading,  "then  down  the  stream  of  the  said  river  (Includ- 
ing six  islands  lying  in  the  said  river  opposite  to  this  tract),  to  the  place 
where  this  same  tract  of  land  first  began,"  construed  to  refer  to  bank  of 
liver  where  beginning  point  was,  that  is,  along  the  stream,  so  that,  ap- 
plying the  rule  that  that  construction  of  a  patent  most  favorable  to  the 
state  must  prevail,  it  must  be  held  that  defendant  owns  no  part  of  river 
bed  on  Its  easterly  shore. 
8.  Navigable  watebs  ^=»37(4) — ^Desgbiption  in  patent  held  to  exclude 

BIVEB  BED. 

Descriptive  language  of  a  patent  reading,  "along  the  said  river  down 
southerly  to  the  northeasterly  bounds  of  Sarachtoga,"  held  to  exclude 
the  bed  of  the  river. 
4.  Navigable  waters  ^=s>46(2) — ^Deed  eboic  bipabian  owneb  held  ▲  con- 
cession, limiting  obantob's  title  to  east  side  or  biveb. 

Deed  from  riparian  owner  on  west  side  of  river  gave  "the  right  to 
build  a  dam  across  said  river,  or  any  part  of  it,  opposite  the  said  farm« 
and  to  abut  the  same  against  the  west  bank  of  said  river  on  said  farm," 
reciting  that  parties  own  certain  land  and  riparian  rights  on  east  side 
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of  river  nearly  opposite  such  farm,  held  a  concession  tbat  ownership 
of  defendant's  predecessor  was  confined  to  east  side  of  river. 
6.  Navigable   waters  ^=»39(5) — ^Rifabian    owneb  has   no   bight  to   daic 
navigable  8tbea1c  to  pbejudicb  of  otheb  owners. 

While  defendant  had  a  right  to  use  waters  of  a  navigable  stream  as 
an  Incident  to  ownership  of  bank,  and  with  the  consent  of  state  to  main- 
tain a  dam  in  its  bed,  it  had  no  right  to  dam  its  waters  to  plaintiff's 
prejudice* 

6.  Navigable  waters  ^=>22(1) — ^Riparian  ownsb,  "conbtbuotino  dah  held 

UMITED  TO  east  SIDE  OF  BIVEB. 

Riparian  owner  held  to  have  no  title  to  bed  of  river,  and  its  right  to 
maintain  a  dam  is  confined  to  easterly  half,  and  rests  on  permission  of 
Laws  1804,  c.  43. 

7.  Navigable  watkbs  ^ss»38(5) — ^Evxdenob  held   not  butfioibnt  to  show 

that  dam  had  not  been  raised. 

In  a  suit  for  damages  and  for  removal  of  dam  across  navigable  river, 
proof  that  height  of  dam  was  slightly  above  115  feet,  and  that  the  dam 
is  now  such  height,  held  not  sufficient  to  show  that  the  dam  had  not  been 
raised,  since  former  measurement  may  have  referred  to  highest  easterly 
point  of  dam,  while  the  evidence  shows  that  the  westerly  part  was  raised. 

8.  Navigabub  waters  ^ss>39(5) — ^Dahages  for  flooding  land  by  increase 

in  height  of  dam. 

In  suit  for  damages  and  for  removal  of  dam,  although  it  is  dSfflcolt  to 
differentiate  between  water  which  ba<^ed  on  plaintiff's  land,  because 
of  increased  height  of  dam,  and  water  which  came  from  floods,  irre- 
spective of  the  dam,  yet  where  dam  undoubtedly  caused  water  to  pass 
on  plaintiff's  land  which  otherwise  would  not  have  done  so,  plaintiff  is 
entitled  to  damages  for  the  6  years  she  has  suffered  such  injury  down 
to  present  time ;  the  action  being  in  equity. 
9l  Navigable  wate/ks  ^=939(5) — Daiiagbs  aixowed,  rather  than  injunc- 
tion, FOR  flooding  of  LAND  BY  RAISING  DAM,  WHERE  PLAINTIFF  KNEW 
THEREOF  AND  DID  NOT  OBJECT. 

In  an  action  for  flooding  of  land  resulting  from  increasing  height  of 
defendant's  dam,  it  does  not  follow  that  because  damages  were  allowed 
in  an  equity  action,  an  injunction  should  issue,  particularly  where  plain- 
tiff must  have  known  of  defendant's  change  in  height  of  dam  for  some 
time  without  m'aking  objection;  but  plaintiff  may  recover  damages  for 
future  injuriea 

10.  Navigable   waters  ^=930(5)  -*  Amount   of  permanent   damages  fob 

flooding  land  fixed  merely  to  enable  pabties  to  make  final  settle- 
MENT. 

In  an  action  for  removal  of  dam  and  damages  for  flooding  land,  where 
public  interests  are  not  involved,  plaintiff  may  not  be  required  to  take 
permanent  damages  fixed  by  the  court,  nor  may  the  defendant  be  re- 
quired to  pay  such  damages,  but  such  amount  may  be  fixed  to  give  par- 
ties opportunity  to  settle  controversy  for  future. 

11.  Estoppel  ^=»93(3) — ^Navigable  waters  €=>39(5) — Plaintiff  not  estop- 
ped TO  SUE  FOR  FLOODING  LAND  BY  SILENCE  WHILE  DEFENDANT  INCREASED 
HEIGHT  OF  DAM. 

In  an  acUpn  for  removal  of  dam  and  damages  for  flooding  land,  plain- 
tiff is  not  estopped,  because  of  her  knowledge  of  situation  during  18 
years  that  she  remained  silent,  while  defendant  proceeded  to  develop  its 
plant  and  raise  Its  dam,  yet  such  silence  may  be  considered  in  granting 
relief. 

12.  Navigable  waters  ^s939(5)  —  Prescbiptivb  bight  not  acquibed  by 
plaintiff's  failure  to  complain  of  irregular  flooding  of  land. 

Where  plaintiff  during  18  years  remained  silent,  while  defendant  de- 
veloped its  plant  and  increased  the  height  of  Its  dam,  defendant  acquired 
no  prescriptive  right  against  plaintiff  by  flooding  of  land  which  was  not 
continuous,  but  irregular. 
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Suit  by  Susan  Thompson  against  Ihe  Ft.  Miller  Pulp  &  Paper  Com- 
pany to  compel  removal  of  a  danj  and  for  recovery  of  damages.  •  De- 
cree allowing  damages  and  denying  injunction,  with  right  to  plaintiff 
to  apply  any  time  at  the  foot  of  the  judgment  for  an  injunction  requir- 
ing defendant  to  lower  a  part  of  the  dam  which  it  had  raised. 

Rogers  &  Sawyer,  of  Hudson  Falls  (Erskine  C.  Rogers,  of  Hudson 
Falls,  of  counsel),  for  plaintiff. 
William  S.  Ostrander,  of  Saratoga  Springs,  for  defendant. 

BORST,  J.  The  plaintiff  is  the  owner  of  a  farm  located  a  short 
distance  southerly  of  Ft  Edward  on  the  westerly  bank  of  the  Hud- 
son river.  The  defendant  owns  a  manufacturing  plant  on  the  easter- 
ly side  of  the  river  two  miles  below  the  farm  of  the  plaintiff.  The  lat- 
ter contends  that  the  defendant  has,  by  means  of  a  dam,  known  as  the 
"Ft.  Miller  dam,"  which  it  has  caused  to  be  erected  across  the  river 
opposite  its  plant,  raised  the  water  in  the  river  so  that  at  times  it 
overflows  some  30  acres  of  land  in  plaintiff's  main  farm  and  about  3 
acres  of  her  land  on  an  island  in  tiie  river  opposite  the  main  farm 
and  at  a  point  in  the  river  known  as  "Crocker's  Reef."  The  plaintiff 
seeks  in  this  action  to  compel  the  removal  of  the  dam  and  the  recovery 
of  damages. 

[1]  Much  of  history,  legislative  and  judicial,  has  been  written 
with  reference  to  the  various  dams  located  in  the  Hudson  river  at  - 
this  point.  By  chapter  43,  Laws  of  1804,  the  defendant's;  predecessor 
in  title  received  from  the  state  the  right  to  erect,  on  the  east  side  of 
the  Hudson  river  at  the  point  in  question,  a  wing  dam,  but  "that  it 
shall  not  be  lawful  *  *  *  to  extend  such  dam  so  far  into  said 
river  from  the  east  bank  as  the  late  dam  extended  by  thirty  feet." 
This  right,  so  far  as  the  evidence  shows,  has  never  been  lost  to  de- 
fendant and  its  predecessors  in  title.  As  the  dam  was  limited  to 
the  east  side  of  the  river,  it  obviously  gave  no  right  beyond  the  center 
of  the  river,  or  what  might  be  properly  urged  as  its  east  side.  No 
evidence  is  given  tending  to  show  how  far  the  dam  referred  to  in  the 
a<;t  as  the  "late  dam"  extended  into  the  river.  Defendant's  counsel, 
however,  states  in  his  brief  that  the  dam  erected  from  the  east  side, 
pursuant  to  the  act,  was  on  the  site  of  the  present  dam  and  extended 
very  nearly  to  the  center  of  the  river.  From  the  time  of  the  pas- 
sage of  this  act  the  different  dams  located  at  this  place  have  been 
the  subject  of  attention,  and  are  noted  in  New  York  Canal  History, 
published  by  authority  of  the  state,  reports  of  the  canal  board,  and  nu- 
merous acts  of  the  Legislature,  which  it  is  not  deemed  necessary  to 
enumerate. 

At  one  time  the  state  maintained  a  dam  at  the  point  in  question, 
but  whether  it  utilized  the  wing  dam  of  the  defendant's  predecessors 
in  title  from  the  east  shore  is  not  clear.  The  latter  evidently  had 
some  rights  in  the  maintenance  of  the  state  dam,  as  there  appears 
from  the  canal  reports  to  have  been  paid  to  them  by  the  state,  when 
the  state  dam  was  removed  or  abandoned,  a  considerable  sum  of 
money  as  damages  claimed  to  have  been  sustained  by  them  by  the  re- 
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moval  of  the  state  dam.  Damages  were  also  paid  by  the  state  to 
other  people  whose  lands  .were  affected  by  the  erection  and  mainte- 
nance of  the  state  dam.  In  Harris  v.  Thompson,  9  Barb.  350,  some  of 
the  history  of  the  numerous  assaults  made  upon  >  the  dams  at  this 
place  by  the  upper  riparian  owners  is  given. 

[2]  The  defendant  bases  its  right  to  maintain  the  dam  in  the 
river  upon  two  patents  and  the  Vandenburgh  deed,  which  are  now 
considered.  The  defendant's  mills  and  easterly  end  of  its  dam  are 
located  within  the  bounds  of  the  tract  of  land  known  as  the  "Schuy- 
ler patent,"  granted  by  George  II  to  Johannes  Schuyler  and  others 
July  18,  1740.  The  material  portion  of  the  .description  in  that  patent, 
so  far  as  the  present  case  is  concerned,  is  that  which  relates  to  its 
westerly  boundary  and  reads: 

**Then  down  the  stream  of  the  said  river  (Including  six  Islands  lying  in 
the  said  river  opposite  to  this  tract)  to  the  place  where  this  same  tract  of 
land  first  began." 

As  the  place  of  beginning  in  the  description  in  the  patent  was  at 
the  bank  of  the  river;  the  words  "then  down  the  stream  of  the  said 
river,"  it  is  evident,  refer  to  the  bank  of  the  river;  that  is,  along  the 
stream  of  the  said  river.  Otherwise,  the  description  would  not  come 
back  to  the  place  of  beginning.  Applying  the  rule  that,  in  the  construc- 
tion of  such  a  patent,  that  must  prevail  which  is  most  favorable  to 
the  state  (People  v.  N.  Y.  &  Staten  Island  Ferry  Co.,  68  N.  Y.  71, 
77;  West  Virginia  Pulp  &  Paper  Co.  v.  Peck,  189  App.  Div.  286, 
178  N.  Y.  Supp.  663),  it  must  be  held  that  the  defendant  owns  no 
part  of  the    river  bed  on  its  easterly  shore. 

[3]  The  westerly  portion  of  the  dam  is  located  in  the  Kayaderos- 
soras  patent,  granted  by  Queen  Anne  to  Naning  Harmense  and  oth- 
ers November  2,  1708.  The  descriptive  language  of  this  patent,  in 
so  far  as  material  here,  is: 

*'Thence  along  the  said  river  down  southerly  to  the  northeasterly  bounds 
of  Sarachtoga." 

This  description  clearly  excludes  the  bed  of  the  river. 

[4]  In  July,  1882,  defendant's  predecessors  acquired  by  deed  from 
Nicholas  Vandenburgh,  riparian  owner  on  the  west  side  above  the 
Harris  dam  hereafter  referred  to,  and  in  the  Kayaderossoras  patent : 

"The  right  to  build  a  dam  across  said  river,  or  any  part  of  It,  opposite  the 
said  farm  [Vandenburgh],  and  to  abut  the  same  against  the  west  bank  of 
said  river  on  said  farm  and  to  keep  and  maintain  the  same  there  forever." 

In  this  deed  appears  the  following  recital : 

"Whereas,  the  parties  of  the  second  part  own  certain  real  estate  and 
riparian  rights  upon  the  east  side  of  the  Hudson  river  nearly  opposite  and 
south  of  the  Vandenburgh  farm.'' 

In  this  is  a  concession  by  defendant's  predecessors  in  title  that 
their  ownership  was  confined  to  the  east  side  of  the  river.  It  is  not 
claimed  that  by  the  Vandenburgh  deed  the  defendant  or  its  predeces- 
sors obtained  any  right  to  dam  the  river  as  against  the  plaintiff  or 
her  predecessors  in  title. 
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[5]  The  Hudson  river  at  the  place  in  question  is  a  navigable  stream, 
and  while  defendant  had  the  right  to  the  )ise  of  its  water's  as  an  in- 
cident to  the  ownership  of  its  bank,  and  with  the  consent  of  the  state 
to  maintain  a  dam  in  its  bed,  it  had  no  right  to  dam  its  waters  to 
the  prejudice  of  the  plaintiff.  Harris  v.  Thompson,  supra;  West 
Virginia  Pulp  &  Paper  Co.  v.  Peck,  supra;  United  Paper  Board  Co. 
V.  Iroquois  Pulp  &  Paper  Co.,  226  N.  Y.  38,  123  N.  E.  200;  Smith 
et  al.  V.  City  of  Rochester,  92  N.  Y.  463,  44  Am.  Rep.  393 ;  People  v. 
Page,  39  App.  Div.  110,  56  N.  Y.  Supp.  834,  58  N.  Y.  Supp.  239; 
City  of  Rochester  v.  Erickson,  46  Barb.  92;  Adams  v.  Popham,  76 
N.  Y.  410. 

[8]  It  must,  therefore  be  held  that  defendant,  under  the  evidence 
presented,  has  no  title  to  the  bed  of  the  river,^  and  that  its  right  to 
maintain  a  dam  in  the  river  is  confined  to  its  easterly. half,  which  rests 
upon  the  permission  of  the  state  given  by  the  act  of  1804. 

Since  about  the  year  1861  the  situation  with  reference  to  the  dams 
at  the  point  in  question  has  been  as  follows :  On  the  west  side,  Harris 
and  Burt  had  built  a  wing  dam,  extending  from  their  mill  diagonal- 
ly up  the  river  some  300  or  400  feet,  and  to  within  a  few  feet  of  the 
center  of  the  river,  and  very  nearly  up  to  the  present  dam.  On  the 
east  side,  Nichols,  defendant's  predecessor  in  title,  had  a  wing  dam 
extending  very  nearly  to  the  center  of  the  river  and  on  the  site  of 
the  present  dam.  The  river  ends  of  the  two  dams  were  a  short  dis- 
tance apart ;  that  from  the  easterly  side  being  20  to  40  feet  furthest 
up  the  stream.  The  river  channel  was  then,  and  is  now,  much  the 
deepest  at  the  east  side  of  the  river.  Later,  the  Harris  wing  dam  was 
carried  away  and  has  never  been  rebuilt. 

After  the  conveyance  from  Vandenburgh,  and  in  the  year  1882, 
the  defendant's  predecessor  extepded  the  easterly  wing  dam  to  with- 
in 30  feet  of  the  west  shore.  This  extension,  however,  for  some  dis- 
tance from  its  westerly  end,  consisted  of  one  log,  10  or  12  inches 
high,  bolted  to  rocks  underneath.  This  extension  did  not  materially 
affect  the  lands  of  the  plaintiff  in  the  main  farm,  although  it  may  have 
slightly  affected  the  head  in  plaintiff's  water  power  at  Crocker's  Reef. 

[7]  About  the  year  1894,  the  defendant  raised  the  westerly  half 
of  the  dam  an  additional  18  inches  bringing  its  crest  up  to  a  level 
with  the  easterly  half  and  it  is  against  this  that  the  plaintiff  particu- 
larly objects  and  asks  that  it  be  removed.  No  complaint  is  made  that 
the  easterly  half  of  the  dam  has  been  raised.  The  crest  of  the  present 
dam  is  given  by  the  engineer  witnesses  as  about  115  feet  above  tide 
water.  In  support  of  defendant's  contention  that  the  westerly  half  of 
the  dam  has  not  been  raised,  it  produces  a  map  annexed  to  Assembly 
Document  27,  of  1876,  which  purports  to  give  the  height  of  the  Ft.  Mil- 
ler dam  as  115.076,  and  urges  that  this  is  proof  that  from  1876  to 
the  present  time  there  has  been  no  change  in  the  height  of  the  dam. 
.  As  it  is  not  contended  that  the  easterly  half  of  the  dam  has  been  raised, 
it  may  well  be  that  the  datum  found  on  the  map  of  1876  was  taken 
by  the  engineers  who  made  it  from  the  crest  of  the  easterly  half  of 
the  dam,  as  the  crest  of  the  westerly  half  was  then  much  lower  than 
the  easterly  half  and  irregular.    Plaintiff's  land  affected  by  the  raise 
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of  Ae  dain  is  at  an  elevation  3  to  7  feet  higher  than  the  crest  of  the 
dam.  It  is  urged  on  the  part  of  the  defendant  that,  even  though  the 
dam  has  been  raised  18  inches,  it  does  not  flood  the  lands  of  the 
plaintiff ;  but  with  this,  however,  I  am  not  able  to  agree. 

[8]  Many  elements  undoubt^ly  affect  the  situation,  such  as  the 
slope  of  the  river,  and  its  changes  at  different  stages  in  its  flow,  a  bend 
in  the  river  between  the  dam  and  the  farm  and  the  difference  in  its 
width  at  the  two  points.  As  to  the  effect  of  many  of  these  elements 
in  raising  the  ^atcr  upon  the  lands  of  plauntiff,  experts  testified,  but 
differed  widely.  It  is'  difficult  to  differentiate  between  the  water 
which  backed  on  plaintiff's  lands,  because  of  the  raise  of  the  dam 
18  inches,  and  that  which  came  from  the  floods  in  the  river,  irrespec- 
tive of  the  dam.  There  were  times,  however,  when  the  dam  un- 
doubtedly caused  the  water  to  pass  upon  and  stand  upon  the  land, 
when  it  would  not  otherwise  have  done  so,  except  for  the  dam,  and 
this  to  plaintiff's  damage.  The  raising  of  the  dam,  therefore,  caused 
a  trespass  against  the  plaintiff,  and  for  that  she  is  entitled  to  re- 
lief. This  leads  us  to  a  consideration  of  the  remedies  which  should 
be  afforded  plaintiff.  She  should  recover  her  damages  for  the  6  years 
prior  to  the  commencement  of  this  action,  and,  <as  the  action  is  in 
equity,  she  is  entitled  to  recover  her  damages  to  the  present  time, 
which  may  fairly  be  fixed  at  $1,400.  Kilboume  v.  Supervisors,  etc., 
137  N.  Y.  170,  33  N.  E.  159;  Gerow  v.  Village  of  Liberty,  106  App. 
Div.  357,  94  N.  Y.  Supp.  949.  It  may  not  be  assumed  from  the  evi- 
dence that  the  plaintiff  lost  the  use  of  her  land  each  year  during  the 
period  named  in  its  entirety,  and  I  hfeive  therefore  fixed  the  damages 
with  this  in  view. 

[9]  Plaintiff,  however,  seeks  in  addition  to  damages  injunctive  re- 
lief. This  form  of  relief  does  not  necessarily  follow  the  granting 
of  damages.  McCann  v.  Chasm  Power  Co.,  211  N.  Y.  301,  105  N. 
E.  416;  Whalen  v.  Union  Bag  &  Paper  Co.,  208  N.  Y.  1,  101  N, 
E.  805.  The  le^  cause  of  action  is  that  on  which  the  equitable  cause 
is  founded.  A  defense,  good  against  the  former,  bars  the  latter.  It 
does  not  follow  that,  because  damages  are  allowed  in  an  equity  ac* 
tion,  an  injunction  should  issue.  The  rule  which  requires  a  trespasser 
to  undo  as  far  as  possible  what  he  has  wr(»igly  done  is  not  rigid. 
There  are  many  exceptions.  In  the  Whalen  Case,  Judge  Werner, 
writing  the  opinion,  said: 

"It  Is  not  safe  to  attempt  to  lay  down  any  hard  and  fast  mle  for  the 
gaidanee  of  courts  of  equity  in  determining  when  an  injunction  shaU  issue." 

The  legal  rights  of  the  parties  in  this  case  will  be  defined  and 
secured  by  the  judgment  for  damages.  If  the  defendant  continues 
to  maintain  the  dam  at  its  present  height,  plaintiff  may  recover  her 
damages  for  future  injuries,  if  any,  as  tfiey  ocpur.  Gal  way  v.  Metro- 
politan Elev.  Ry.  Co.,  128  N.  Y.  132,  28  N.  E.  479,  13  L.  R.  A.  788; 
Pappenheim  v.  M.  E.  R.  Co.  et  aL,  128  N.  Y.  436,  28  N.  E.  518,  13 
L.  R.  A.  401, 26  Am.  St.  Rep.  486. 

Defendant's  manufacturing  plant,  which  is  run  by  the  water  power' 
from  this  dam,  has  been  gradually  extended  f rcon  a  small  industry  un- 
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til  it  now  represents  an  investment  of  $100,000  or  more,  employs  some 
50  men,  and  makes  about  3,500  tons  of  paper  yearly.  From  1894  un- 
til the  commencement  of  this  action  in  1912,  plaintiff  must  have 
known  of  this  development,  and  that  the  growth  and  success  of  de- 
fendant's plant  depended  upon  the  water  from  the  dam.  She  made 
»no  bbjection  against  this  addition  to  the  dam  until  about  the  time  of 
the  bringing  of  this  action,  some  18  years  thereafter.  I>efendant*3 
claim  to  maintain  the  dam  as  at  present  located  and  at  its  present 
height  is  not  entirely  without  basis.  A  layman  might  well  assume 
that  the  act  of  1804,  the  two  patents,  and  the  Vandenburgh  deed,  gave 
the  right  to  the  construction  of  the  dam  across  the  entire  bed  of  the 
river,  and  reputable  men  called  as  witnesses  differed  as  ta  whether 
the  dam  at  its  present  height  caused  damage  to  the  plaintiff's  land. 

[10]  The  value  of  the  land  per  acre  flooded  by  the  dam  as  rais- 
ed in  1894  is  not  given  separately  from  that  fixed  as  the  value  of  the 
entire  farm.  From  the  photographs,  the  view  taken  with  counsel  of 
the  Jociis,"  and  the  evidience  given  as  to  the  value  of  the  entire  farm, 
the  permanent  depreciation  in  its  value  from  the  effects  of  the  dam, 
if  continued  at  its  present  height,  may  fairly  be  determined  to  be 
$2,000.  In  fixing  this  amount  it  is  considered  that  the  land  is  not 
taken  and  that  some  benefit  is  to  be  derived  therefrom.  The  dam- 
age to  the  island  is  covered  by  an  appropriation  made  by  the  state, 
and  need  not,  therefore,  be  considered.  The  plaintiff  may  not  be  re- 
quired to  take  the  permanent  damages  fixed  by  the  court,  nor  may 
the  defendant  be  required  to  pay  such  damages  in  this  action.  The 
amount  has  been  fixed  to  give  tfie  parties  opportunity,  assisted  by  the 
judgment  of  the  trial  court,  if  they  so  elect,  to  settle  the  entire  con- 
troversy for  the  future. 

It  is  not  a  case  where  great  public  interests  are  involved,  nor  one 
where  the  defendant  has  the  power  to  acquire  the  right^  to'  flood  the 
plaintiff's  property  under  the  power  of  eminent  domain,  nor  where 
the  rights  of  the  parties  as  originally  fixed  have  been  changed,  and  the 
objects  and  purposes  of  those  rights  entirely  destroyed.  If  it  came 
within  either  of  these  cases,  the  court  might  properly  fix  the  terms 
upon  which  the  defendant  could  acquire  such  right,  but  not  otherwise. 
Pappenheim  v.  M.  E.  R.  Co.,  supra;  Amerman  v.  Deane,  132  N.  Y. 
355,  30  N.  E.  741,  28  Am.  St.  Rep.  584;  Strobel  et  al.  v.  Kerr  Salt 
Co.,  164  N.  Y.  303,  58  N.  E.  142,  51  L.  R.  A.  687,  79  Am.  St.  Rep. 
643 ;  Knoth  v.  Manhattan  Railroad  Co.,  187  N.  Y.  243,  79  N.  E.  1015 ; 
2  Beach  on  Mod.  Equity  Juris.  726.  This  case  differs  from  those 
brought  to  restrain  the  creation  of  noxious  vapors  injurious  to  the 
•healtli  of  people,  or  the  pollution  of  streams  of  water  that  endanger , 
the  lives  of  cattle  drinking  it.  No  injurious  results  flow  from  the 
maintenance  of  the  clam  at  its  present  height,  so  far  as  appears,  ex- 
cept that  to  plaintiff's  lands. 

[11]  The  plaintiff  lived  on  her  farm  from  1867  until  after  the 
raising  of  the  dam.  She  must  have  known  of  the  change  that  was 
made  in  the  dam  in  1894.  Certainly,  if  any  change  in  the  set-back  of 
the  river,  to  her  damage,  came  at  that  time,  she  must  have  known  of 
it.     She  is  not  estopped  because  of  her  knowledge  of  the  situation 
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during  the  18  years  that  she  remained  silent  and  without  complaint, 
while  the  defendant  proceeded  to  develop  and  increase  its  plant,  based 
upon  the  increase  in  power  which  it  received  from  the  raise  of  the 
dam,  and  which  inured,  not  only  in  benefit  to  the  defendant,  but 
also  to  the  public.  This  silence  on  her  part  may  well  be  considered, 
and  its  effect  upon  the  defendant's  conduct,  in  determining  the  relief 
to  be  afforded  plaintiff  as  she  appeals  to  the  equitable  powers  of  the 
court. 

'  [12]  The  defendant  acquired  no  prescriptive  right  during  that 
period  against  the  plaintiff.  There  is  no  continuous  flooding  of  the 
latter's  lands  by  reason  of  the  raise  of  the  dam.  It  may  come  for 
periods  each  year,  and  it  may  not  come  at  all. 

The  plaintiff  should  have  judgment  for  $1,400,  the  amount  of  her 
damages  to  the  present  time,  but  without  an  injunction,  with  the  right 
to  her  to  apply  at  any  time  at  the  foot  of  the  judgment  for  an  injunc- 
tion requiring  the  r^'^fendant  to  lower  that  part  of  the  dam  raised  in 
1894,  18  inches,  upon  showing  that  the  situation  is  changed,  and  that 
the  ends  of  justice  reauire  it,  or  as  the  court  may  direct,  or  at  her 
election  plaintiff  may  bring  such  separate  action  for  such  or  other 
relief  as  she  may  be  advised  on  account  of  any  injury  to  her  property 
hereafter  accruing. 

Decreed  accordingly. 


(191  App.  Div.  652) 

VAUGHN  ▼.  BARNET  LBATHBB  CO.  et  aL 

(Supreme  Court,  AppeUate  Division,  Third  Department    May  6,  1920.) 

Mabteb  and  servant  «=3»405  (6) —  FmniNe  of  avebaok  webklt  wage  or 

COMPEMSATION   CLAIHAIVT  UNWARRANTED. 

In,  a  proceeding,  under  the  Workmen's  Compensation  Act,  by  a  roUing 
machine  operator,  evidence  held  insufficient  to  sustain  a  finding  that 
claimant  made  an  average  weekly  wage  of  $28.84;  it  appearing  that  her 
regular  wages  were  $2.50  per  day. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Act  (Consol.  Laws, 
c.  67)  by  Ella  Vaughn,  opposed  by  the  Barnet  Leather  Company,  em- 
ployer, and  the  Utica  Mutual  Insurance  Company,  insurance  carrier. 
Claimant  obtained  an  award  from  the  State  Industrial  Commission, 
and  employer  and  insurance  carrier  appeal.-  Reversed,  and  remitted 
to  State  Industrial  Commission. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARU 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Hart,  Stevenson,  Walton  &  Senior,  of  Utica  (A.  G.  Senior,  of  New 
"York  City,  of  coun.sel),  for  appellants. 

Bronner  &  Ward,  of  Little  Falls  (J.  C.  Bronner,  of  Little  Falls,  of 
counsel),  for  respondent. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen., 
of  counsel),  for  State  Industrial  Commission, 

^3»For  otber  cases  see  same  topic  ft  KBT-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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WOODWARD,  J.  The  claimant  was  injured  while  at  work  on 
a  rolling  machine  in  the  Barnet  Leather  Company's  factory,  and  there 
is  no  question  as  to  the  character  of  the  injuries.  The  State  Industrial 
Commission  has  found  that  the  average  weekly  wages  of  Ella  Vaughn 
was  the  sum  of  $28.84,  and  the  award  is  of  $16.23  per  week  for  21 
weeks,  and  the  case  held  open  to  determine  later  the  full  extent  of 
the  injury.  The  insurance  catrier  and  the  employer,  on  this  appeal, 
contend  that  the  finding  th^t  the  average, weekly  wages  of  the  claimant 
was  $28.84  is  without  support  in  the  evidence,  and  we  agree  with 
this  contention. 

The  evidence  of  the  claimant  herself  is  that  she  was  receiving  at 
the  time  of  the  injury  $2.50  per  day,  and  this  is  corroborated  by  the 
pay  rolls  of  the  Barnet  Leather  Company.  It  appears  from  the  evi- 
dence that  on  the  13th  of  January,  1919,  there  was  a  strike  of  the 
male  employ^  of  the  company ;  that  the  men  who  were  operating  the 
machines,  such  as  the  claimant  was  operating  at  the  time  of  her  in- 
jury, were  being  paid  for  piece  work ;  and  that  some  of-  them  earned 
from  $23  to  $27  per  week.  On  the  30th  day  of  January  the  claimant 
was  called  from  a  room  where  she  was  earning  between  $10  and  $11 
per  week,  and  was  instructed  in  the  operation  of  the  rolling  machine. 
After  a  short  period  of  instruction  she  was  left  to  operate  the  machine 
alone,  and  received  the  injuries  for  which  the  allowance  is  made. 

Aside  from  some  vague  testimony  from  a  foreman,  that  so  far  as 
he  knew  it  had  been  the  custom  in  that  mill  to  put  men  at  piece  work 
after  a  few  weeks  of  experience,  there  was  no  evidence  to  show  that 
there  was  any  understanding  on  the  part  of  the  claimant  or  her  em- 
ployer that  the  wages  should  be  other  than  $2.50  per  day.  The  claim- 
ant did  say  that  there  was  one  woman  working  in  a  different  depart- 
ment, upon  a  different  machine,  who  was  getting  $33  per  week ;  but  ' 
the  name  of  the  woman  was  not  disclosed,  nor  was  there  anything  to 
indicate  that  this  was  the  customary  wages  of  employes  on  the  class 
of  machines  on  which  the  claimant  was  at  work,  and  the  undisputed 
testimony  was  that  three  other  women,  employed  upon  these  machines, 
were  paid  not  to  exceed  $2.50  per  day.  The  claimant  was  concededly 
working  at  the  rate  of  $2.50  per  day ;  she  had  not  had  sufficient  ex- 
perience to  be  put  on  piece  work,  even  under  the  practice  which  pre- 
vailed among  the  men  prior  to  the  strike,  and  there  is  absolutely  no 
evidence  in  the  case  from  which  the  figures  found  by  the  State  Indus- 
trial Commission  can  be  supported.  The  highest  figures  shown  by  the 
evidence  for  any  of  the  men  for  any  sustained  period  of  time  was 
$25.83  per  week,  and  the  undisputed  evidence  is  that  there  is  now  no 
piece  work  done  on  these  machines,  that  none  was  being  done  at  the 
time  of  the  accident,  and  that  the  wages  paid  to  the  women  operatives 
was  $2.50  per  day. 

So  far  as  we  can  discover  from  a  reading  of  the  testimony,  the 
finding  of  the  average  weekly  wages  of  the  claimant  is  purely  arbi; 
trary ;  there  is  no  evidence  to  suggest  or  support  the  sum  of  $28.84^ 
and  the  case  should  be  sent  back  for  correction  in  this  regard. 

The  award  appealed  from  should  be  reversed,  and  the  matter  re-, 
mitted  to  the  State  Industrial  Commission.    All  concur.  ^ 
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AARON  y.  BICHMOND  et  aL 
(Supreme  Court,  Special  Term,  Bronx  County.    May  4, 1920.).' 

AbSEST  ^s»4— PbOPEB  in  action  IX>B  I^E^TTD,   with   PBATEB  fob  ICONST  JUDO- 
MENT  AND  EQUITABLE  BELIEF. 

Under  Code  Civ.  Proc.  §  549,  In  action  by  purchaser  of  business  on 
ground  of  fraud  and  misrepresentation  to  secure  judgment  for  amount 
paid  In  cash  and  notes,  to  annul  bill  of  sale  and  notes,  and  to  enjoin  sell- 
er and  his  wife  from  negotiating  and  suing  on  notes,  order  for  arrest  of 
defendant  seller  was  proper,  though  action  was  brought  on  equity  side 
of  court  to  obtain  additional  relief  of  equitable  character. 

Action  by  Ben  L.  Aaron  against  Henry  Richmond  and  another.  On 
motion  by  defendant  Richmond  to  vacate  order  of  arrest.  Motion 
denied. 

Samuel  Goldstein,  of  New  York  City,  for  the  motion. 

Arnstein  &  Irvine,  of  New  York  City  (Sidney  S.  Levine,  of  New 
York  City,  of  counsel),  opposed. 

GIEGERICH,  J.  The  defendant  Henry  Richmond  moves  to  va- 
cate an  order  for  his  arrest.  The  motion  is  made  upon  the  papers 
on  which  the  order  of  arrest  was  granted.  The  order  in  question  is 
challenged  upon  the  ground  that  it  was  improperly  granted,  because 
the  action  is  of  an  equitable  nature,  and  an  order  of  arrest  is  not  au- 
thorized except  in  an  action  at  law. 

The  complaint  in  substance  alleges  that  the  said  defendant  sold 
a  cleaning,  dyeing,  and  tailoring  business  to  the  plaintiif  for  the  sum 
of  $3,000,  $2,000  m  cash  and  $1,000  in  10  promissory  notes,  secured 
by  a  purchase  money  chattel  mortgage ;  that  the  plaintiff  was  induced 
to  make  the  purchase  through  false  representations  made  by  the 
said  defendant  concerning  the  character  of  the  business,  including  the 
schedule  of  prices  received  for  work  done  and  the  sources  from  which 
the  work  was  obtained.  It  is  further  alleged  that  the  notes  and  mort- 
gages were  given  to  the  defendant  Edith  Richmond.  The  relief  de- 
manded is  a  judgment  for  $3,000  against  the  defendant  Henry  Rich- 
mond, that  the  bill  of  sale  and  notes  be  declared  null  and  void,  that 
the  defendants  be  directed  to  surrender  to  the  plaintiff  the  chattel 
mortgage  and  promissory  notes,  and  that  the  defendants  be  enjoined 
and  restrained  from  negotiating  the  notes  and  from  suing  upon  them. 

The  proposition  that  an  order  of  arrest  will  not  be  granted  in  an 
equitable  action  is  based  upon  cases  quite  distinguishable  from  the 
present  one.  People  v.  Kelly,  35  Barb.  444,  was  an  action  by  judgment 
creditors  against  the  judgment  debtor  and  others  to  have  certain  in- 
struments set  aside,  and,  so  far  as  appears  from  the  repdrt,  there  was 
no  feature  of  the  case  which  would  have  entitled  the  plaintiff  to  re- 
cover a  money  judgment  in  an  action  at  law.  Fassett  v.  Tallmadge, 
37  Barb.  436,  was  an  action  to  set  aside  a  conveyance  of  personal  prop- 
erty on  the  ground  of  fraud.  This  too,  was  an  action  of  a  purely 
equitable  nature.    Broome  v.  Cochran,  31  Misc.  Rep.  660,  64  N.  Y. 
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Supp.  1043,  was  also  a  purely  equitable  action,  being  brought  to  set 
aside  a  conveyance  of  real  estate  and  for  an  accounting  of  rents.  The 
opinion,  however,  contains  the  following  significant  sentences: 

"If  an  action  for  any  of  the  causes  spedfled  in  it  [section  549,  Code  Civ. 
Proc]  should  be  brought  on  the  equity  side  of  the  court  for  special  reasons 
giving  equity  Jurisdiction,  no  ^oubt  the  right  to  arrest  would  follow  the 
cause  of  action  there.  But  the  present  cause  of  action  Is  not  enumerated  in 
the  section  at  all." 

The  present  action  is  manifestly  different  from  the  actions  above 
referred  to,  and  belongs  rather  to  the  class  illustrated  in  Valentine  v. 
Richardt,  53  Hun,  633,  6  N,  Y.  Supp.  197,  which  was  an  action  brought 
for  a  judgment  against  the  defendant  for  money  and  other  personal 
property  alleged  to  have  been  fraudulently  obtained,  and  for  an  acr 
counting.  The  court  observed  that  the  prayer  for  the  accoimting  was 
unnecessary  and  immaterial,  and  that  the  action  was  based  upon  the 
fraudulent  obtairiment  of  money  and  personal  property. 

Fenton  v.  Duckworth,  131  App.  Div.  291,  115  N.  Y.  Supp.  686, 
throws  some  light  upon  the  question  involved.  There  the  plaintiff 
alleged  that  she  conveyed  certain  real  estate  to  the  defendant,  who 
was  an  agent  and  trustee  in  charge  of  her  real  estate,  upon  his  promise 
to  sell  the  same  and  account  for  the  proceeds  or  to  reconvey.  The  re- 
lief asked  for  was  a  reconveyance  and  an  accounting  of  the  rents 
and  other  sums  received.  The  court  held  that  the  order  of  arrest 
was  not  justified  by  the  nature  of  the  action,  quoting  3  Nichols  N.  Y. 
Pr.  3199,  3200,  as  follows: 

'  ''An  execution  against  the  person  cannot  be  issued  in  suits  in  equity,  ex- 
cept where  a  common-law  action  is  brought  on  the  equity  side  of  the  court 
for  special  reasons  giving  equity  jurisdiction.** 

The  present  action  differs  from  the  actions  above  referred  to, 
where  orders  of  arrest  were  held  improper,  in  that  in  none  of  them 
would  the  plaintiff  have  been  entitled  to  a  common-law  judgment  for 
a  sum  of  money,  had  he  seen  fit  to  confine  his  claim  to  strictly  legal 
limits,  and  not  ask  for  further  relief  of  an  equitable  character  to 
which  the  facts  entitled  him.  In  none  of  those  actions  could  the 
plaintiff  have  obtained  any  relief  at  all  without  the  exercise  of  the 
equitable  powers  of  the  court,  while  in  the  present  case  he  would  have 
been  entitled  in  an  action  at  law,  had  he  chosen  to  bring  such  an  ac- 
tion, at  Jeast  to  the  return  of  the  $2,000  paid.  As  I  understand  the 
authorities,  and  as  would  seem  to  be  a  fair  construction  of  the  lan- 
guage of  section  549  of  the  Code  of  Civil  Procedure,  the  fact  that  he 
brings  his  action  on  the  equity  side  of  the  court,  because  he  wishes  to 
obtain  additional  relief  of  an  equitable  character,  is  no  sufficient  reason 
why  he  should  be  refused  the  relief  to  which  he  is  entitled  by  virtue  of 
the  common-law  element  of  his  claim. 

The  motion  to  vacate  the  order  of  arrest  is  therefore  denied,  with 
$10  costs.    Settle  order  on  notice. 
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S0HIBFFE2LIN  v.  HTLAN  et  at 

(Supreme  Court,  AppelUite  Dlvlsloii,  Second  Depavtment    Ai»rU  0,  1920.) 

1.  Injunction  «=s»205  —  Obdeb  bestbaining  mbtjancb  of  cobpobatb  stock 

BXLD  TO  APPIiT  TO  STOOB:  GIVXN  FOB  PBETIOUS  INDEBTEDNESS. 

Order  restraining  comptroller  from  issuing  corporate  stock  or  corporate 
stock  notes  of  city  upon  requisitions  made  during  certain  years  held  to 
prohibit  issuance  of  corporate  stock,  though  given  merely  to  carry  out  a 
previous  obligation. 

2.  iNjTJNOiioN  ^s>228 — ^Pbincipal  uabls  fob  violation  bt  subobdinate 

W£|Dli  BE  laOHT  HAVE  WABNED.  , 

A  violation  of  an  injunction  order  by  a  subordinate,  whom  the  prin- 
cipal might  have  warned  after  service  of  the  order,  does  not  relieve 

the  principal  from  civil  liability.  

8.  Injunction  ^s»232 — Comptbolleb  found  guiltt  ot  cxvil  contempt  in 
taxpateb's  suit  held  pbofeblt  fined  $250  and  costs. 

In  taxaper's  action  to  enjoin  issuance  of  corporate  stock  or  notes  of 
dty,  the  court.  In  adjudging  comptroller  guilty  of  civil  contempt  for  is- 
suance of  stock  after  service  of  restraining  order,  properly  fined  comp- 
troller 1250  and  costs,  under  Judiciary  Law,  |  778. 

Mills^  J.,  dissenting. 

Appeal  from  Special  Term,  Kings  County. 
•   Action  by  William  Jay  Schieflelin  against  John  P.  Hylan  and  oth- 
ers.   Defendant  Charles  L.  Craig  was  adjudged  in  contempt  (109 
Misc.  Rep.  369,  179  N.  Y.  Supp.  413)  for  disobedience  of  an  order, 
and  he  appeals.    AiHnned. 

See,  also,  106  Misc.  Rep.  347,  174  N.  Y.  Supp,  506;  188  App.  Div. 
192,  176  N.  Y.  Supp.  809;  178  N.  Y.  Supp.  652 ;  125  N.  E.  925. 

Appeal  by  the  comptroller  of  the  city  of  New  York  from  an  order  entere<f 
December  6, 1019,  holding  and  adjudging  the  appellant  guilty  of  a  contempt  of 
court,  in  having  disobeyed  the  order  theretofore  made  by  a  justice  of  the  court, 
dated  February  13,  1919,  restraining  him  as  comptroller  of  the  city  of  New 
York  "from  issuing  corporate  stock  or  corporate  stock  notes  of  said  city  in 
any  amount  upon  the  requisitions  of  the  Public  Service  Commission  for  the 
First  District  made  from  time  to  time  by  said  commission  during  the  years 
1915,  1916,  1917,  and  1918,  and  prior  to  March  18,  1913,  and  from  applying  the 
proceeds  realized  upon  the  issue  and  sale  of  any  corporate  stock  or  corporate 
stock  notes  of  said  city  in  any  amount  to  the  redemption  of  special  revenue 
bonds  issued  for  the  purpose  of  providing  funds  to  meet  the  said  expenses  of 
said  commission,  or  ^issued  for  any  other  purpose." 

The  injunction  was  in  an  order  to  show  cause,  granted  on  Thursday,  Feb- 
ruary 13,  1919,  returnable  on  Friday,  February  14th.  The  return  day  was 
subsequently  fixed  for  the  15th.  The  order  was  served  on  the  comptroller's 
office  at  3:30  p.  m.  of  the  13th,  and  reached  the  comptroller  personally  later 
that  afternoon.  Apparently  appellant  did  nothing  respecting  this  order  that 
day,  or  on  Friday,  until  after  the  meeting  of  the  Board  of  Estimate.  His 
affidavit  says:  "Immediately  upon  my  return  from  the  board  of  estimate 
meeting,  and  then  having  a  copy  of  the  order,  I  called  it  to  the  attention 
of  Duncan  Maclnnes,  the  chief  accountant  and  head  of  the  bureau  of  ac- 
countancy.*' Affidavits  from  Mr.  Maclnnes  were  filed,  but  no  mention  is 
made  therein  of  what  Instructions,  If  any,  the  comptroller  gave  to  stop 
any  steps  in  the  proposed  issue  of  corporate  stock. 

On  the  14th,  John  Kerb,  acting  for  the  comptroller,  and  without  informa- 
tion of  the  injunction,  signed  the  warrant  for  this  $1,000,000,  after  service 
of  the  injunction  order  upon  his  chief,  Mr.  Craig.  The  record  shows  that 
Monday,  February  17th,  was  the  date  of  the  sale  of  the  two  $500,000  notes 
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to  the  sinking  fond.  This  later  delay  was  due  to  a  change  In  the  city  cham- 
berlain's office,  and  the  fact  that  the  newly  appointed  chamberlain  had  not 
earlier  qualified.  The  learned  court  at  Special  Term  acquitted  defendant 
of  criminal  contempt,  but  found  his  omission  to  notify  his  subordinates,  and 
so  prevent  the  consummation  of  this  prohibited  increase  of  the  city's  in- 
debtedness in  corporate  stock,  constituted  a  dvil  contempt.  With  a  finding 
that  such  misconduct  was  calculated  to,  and  did,  defeat,  impair,  impede,  and 
prejudice  the  rights  and  remedies  of  the  plaintiff,  the  court  fined  him  $250 
and  costs,  amounting  to  $824.38.    109  Misc.  Rep.  369,  179  N.  T.  Supp.  413. 

Argued  before  MILLS,  RICH,  PUTNAM,  BLACKMAR,  and 
KELLY,  JJ. 

Luke  D.  Stapleton,  of  New  York  City  (William  P.  Burr,  Corp. 
Counsel,  William  E.  C.  Mayer,  and  Charles  J.  Druhan,  all  of  New 
York  City,  on  the  .brief),  for  appellant. 

Leonard  M.  Wallstein,  of  New  York  City  (Ralph  M.  Frink,  of  New 
York  City,  on  the  brief),  for  respondent. 

PUTNAM,  J.  Appellant's  first  ground  in  justification  or  excuse 
is  that  this  transaction  had  already  been  legally  effected,  so  as  to 
need  but  formal  and  unimportant  documents  for  its  completion. 

[1]  Even  if  instruments  are  given  merely  to  carry  out  a  previous 
obligation,  the  issue  of  them,  if  prohibited,  is  a  violation  of  such  an 
injunction.  It  is  further  urged  that  the  consummation  of  the  issue 
and  sale  of  $1,000,000  of  city  corporate  stock  was  without  appellant's 
knowledge,  since  by  reason  of  Mr.  Craig's  personal  preoccupation  in 
the  arguments  on  the  hearing  at  Special  Term  on  the  ISth,  he  was  not 
aware  of  such  issue  of  warrants  by  his  subordinates,  who  had  not  been 
told  of  this  restraining  order.  These  latter  considerations,  no  doubt, 
weighed  with  the  justice  at  Special  Term,  who  has  therefore  relieved 
appellant  from  any  criminal  contempt. 

[2]  It  is,  however,  established  that  a  violation  by  a  subordinate, 
whom  the  principal  might  have  warned  after  service,  does  not  relieve 
the  principal  from  civil  liability.  Joyce  on  Injunctions,  vol.  1,  §  249; 
Mundy  v.  Lidgerwood  Manufacturing  Co.  (C.  C.)  34  Fed.  541 ;  Poert- 
ner  v.  Russel,  33  Wis.  193.  In  People  v.  Sturtevant,  9  N.  Y.  263, 
277  (59  Am.  Dec.  536),  Johnson,  J.,  delivering  the  opinion  of  the  court, 
said: 

'*In  my  opinion  the  effect  of  an  Injunction  or  decree,  restraining  any  acts 
of  a  corporate  body,  and  addressed  in  the  ordinary  way  to  It,  or  its  agents, 
etc.,  is  to  bind,  not  only  the  intangible  artificial  being,  but  also  all  the  In- 
dhidiials  who  act  for  the  corporation  In  the  transaction  of  its  business 
to  whose  knowledge  the  Injunction  or  decree  comes.  Unless  this  be  so,  it 
would  be  necessary,  In  order  effectually  to  bind  a  coriX)ration  by  an  in- 
junction, to  make  every  person  a  party  to  the  suit  who  could  by  any  possi- 
bility be  its  agent  In  doing  the  prohibited  act  No  such  practice  has  ever 
prevailed.  On  the  contrary,  I  think  the  case  of  Bank  Commissioners  v. 
City  Ban'k  of  Buffalo,  1  Barb.  Ch.  Prac.  636,  before  the  Chancellor,  shows,  that 
the  view  above  stated  Is  in  accordance  with  the  rule  of  the  former  Court 
of  Chancery.  In  that  case,  the  president  of  the  bank,  upon  whom  the  in- 
junction had  been  served,  concealed  the  fact  from  the  other  officers  of  the 
bank,  who  ignorantly  perforined  acts  in  violation  of  it  The  Chancellor  held 
him  guilty  of  contempt.  This  could  only  have  been  on  the  ground  that  the 
same  acts  would  have  been  a  contempt  on  the  part  of  the  other  officers,  if 
they  had  had  notice  of  the  injunction." 
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This  general  principle  is  specially  applicable  to  an  oflBce  of  many 
branches,  such  as  the  finance  department  of  the  city  of  New  York. 

It  is  here  ui^ged  that  in  a  taxpayer's  suit,  without  personal  pecuniary 
interest,  no  fine  for  civil  contempt  should  be  given.  Although  there 
is  a  stay  of  further  issue  of  this  million  of  corporate  stock  already  sold 
to  the  commissioners  of  the  sinking  fund,  the  remedy  invoked  to  stop 
this  increment  to  the  city's  funded  debt  has  partly  failed.  To  that 
extent  plaintiff's  rights  and  remedies  are  impaired ;  and,  although  such 
impairment  may  not  be  stated  in  money,  sudi  disobedience  is  not  with- 
out a  penalty. 

[3]  The  learned  court  at  Special  Term,  having  all  the  facts  before 
him,  in  his  discretion  has  absolved  appellant  from  more  than  a  civil 
contempt.  In  such  case  section  773,  Judiciary  Law  (Consol.  Laws,  c 
30),  provides  that — 

"Where  It  is  not  shown  that  such  an  actual  loss  or  injury  has  been  pro- 
duced, a  fine  must  be  imposed,  not  exceeding  the  amount  of  the  complainant's 
costs  and  expenses,  and  two  hundred  and  fifty  dollars  in  addition  thereto.** 

See  People  ex  rel.  Springs  v.  Reid,  139  App.  Div.  551,  124  N.  Y. 
Supp.  205. 

I  advise,  therefore,  that  the  order  be  affirmed,  with  $10  costs  and 
disbursements. 

RICH,  BLACKMAR,  and  KELLY,  JJ.,  concur. 

MILLS,  J.  I  dissent  and  vote  to  reverse  the  order  appealed  from 
and  to  deny  the  motion  upon  the  following  grounds,  namely: 

(1)  The  opinion  of  the  justice  at  Special  Term  indicates  that  he 
held  the  view  that  it  was  the  duty  of  the  comptroller,  the  appellant,  to 
notify  the  city  chamberlain  of  the  service  upon  him,  the  comptroller, 
of  the  injunction  order.  I  think  that  that  view  was  mistaken,  and 
that  the  comptroller  was  under  no  such  duty.  The  chamberlain  \s  an 
independent  official  appointed  by  the  mayor,  and  not  at  all  a  subor- 
dinate of  the  comptroller.  The  plaintiff  should  have  caused  the  in- 
junction order  to  be  served  upon  each  independent  city  official  having 
part  in  the  transaction  which  he  wished  to  prevent. 

(2)  The  appellant  has  been  held  for  a  civil,  not  a  criminal,  con- 
tempt. An  essential  element  of  that  is  substantial  detriment  to  the 
complaining  party,  or  at  least  that  the  act  had  a  substantial  tendency  to 
produce  that  result.  Here  the  plaintiff,  as  it  is,  has  succeeded  in  ef- 
fectually staying  the  transaction  which  he  sought  to  enjoin,  although 
at  the  last  stage,  instead  of  at  some  earlier  one.  I  cannot  see  that  he 
suffered  any  damage  from  this  difference,  or  that  it  in  any  way  in- 
creased his  effort  or  expense. 

Every  element  of  the  transaction  as  to  the  $1,000,000  of  corporate 
stock  still  remains  in  the  absolute  control  of  the  city  officials,  the  rights 
of  no  outside  party  having  intervened ;  and  it  cannot  be  doubted  that, 
if  the  plaintiff  succeed  at  the  trial,  those  officials  will  speedily  undo 
what  they  have  done  in  the  matter,  which,  after  all,  amounts  to  prac- 
tically nothing  more  than  a  series  of  bookkeeping  entries. 
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(191  App.  Div.  665) 

B3^INB  V.  NEW  TOHK  TBIBUNB,  Inc. 
(Supreme  Ckmrt,  Appellate  Division,  FLrat  Department    April  30,  1020.) 

1.  Pleading  ^=»329— Tbial  court  icat  open  dsfatti;!  and  allow  defendant 

TO  BEKVE  BUX  07  PABTICULABS. 

In  Its  discretion  a  trial  court  may  open  a  default  and  grant  defendant 
leave  to  serve  bill  of  particulars. 

2.  Fleadinq  ^=»329— Opening  default  and  allowing  defendant  to  bebve 

particulabs  does  not  change  ordeb  fixing  teblis  of  bill. 

Opening  default,  and  granting  defendant  leave  to  serve  bill  of  par- 
ticulars, does  not  change  original  order  fixing  terms  of  bill  of  particulars 
to  be  served,  though  order  vacating  default  merely  specified  service  of 
bill  of  particulars. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Burton  Kline  against  the  New  York  Tribune,  Incorpo- 
rated. From  an  order  opening  a  default,  and  granting  defendant 
leave  to  serve  bill  of  particulars,  plaintiflf  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Dennison  &  Curtis,  of  New  York  City  (Malcokn  S.  McN.  Watts, 
of  New  York  City,  of.  coimsel),  for  appellant. 

Sackett,  Chapman  &  Stevens,  of  New  York  City  (Harold  L.  Cross, 
of  New  York  City,  of  counsel),  for  respondent 

GREENBAUM,  J.  Plaintiff  appeals  from  an  order  opening  the 
default  of  the  defendant  in  failing  to  serve  a  bill  of  particulars.  On 
January  2,  1920,  an  order  was  entered  upon  plaintiff's  motion  requir- 
ing defendant  to  furnish  him  the  particulars  therein  directed.  The 
defendant,  being  in  default  in  serving  the  bill,  moved  for  leave  to 
open  its  default. 

[1,  2]  The  court  in  a  proper  exercise  of  discretion  opened  the  de- 
fault. Plaintiff's  grievance  is  that  the  court,  upon  the  motion  to 
open  the  default,  did  not  see  fit  to  state  what  particulars  were  to  be 
served.  Under  the  guise  of  a  motion  seeking  the  favor  of  the  court 
to  be  relieved  from  the  consequences  of  its  default,  the  defendant  im- 
warrantedly  sought  to  obtain  a  change  in  the  terms  of  the  original  or- 
der of  January  2d.  The  justice  who  heard  the  motion  evidently  did 
not  heed  the  defendant's  improper  request,  and  simply  granted  the 
motion  to  open  the  default,  with  leave  '*to  serve  a  bill  of  particulars." 

There  can  be  no  misunderstanding  of  the  meaning  of  the  order  from 
which  this  appeal  is  taken.  No  appeal  having  been  taken  from  the 
order  of  January  2d,  it  is  in  full  force,  and  could  not  have  been  modi- 
fied upon  the  motion  to  open  the  default.  Under  the  order  appeal- 
ed from  it  is  the  duty  of  the  defendant  to  serve  a  bill  in  strict  con- 
formity with  the  terms  of  the  original  order.  Of  course,  if  defendant 
fails  to  serve  such  a  bill,  plaintiff  will  be  in  a  position  to  refuse  to  ac- 
cept it  and  make  such  motion  as  might  be  apprc^riate  under  the  cir- 
cumstances in  assertion  of  its  rights  thereunder. 

The  order  must  be  affirmed,  with  $10  costs  and  disbursements.  AH 
concur.  .  . 

^;=5>Foi  other  cases  see  same  topic  ft  KET-NUMBER  in  aU  Key-Numbered  DigesU  ft  IndezM 
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(191  App.  Div.  573) 

ANDBBSON  y.  UALLBY  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    April  30,  1920.) 

1.  Attachmbnt  ^=»107 — ^AvTiDAyrr  sbottIiD  bet  out  pobitxtixt  ths  amount 

TO  WHIOH  PLAINTI7F  IB  ENTITLED. 

An  affidavit  for  warrant  of  attachment,  which  stated  plaintiff  "is  en- 
titled to  recover  the  sum  of  $6,000,  with  interest,  over  and  above  all  coun- 
terclaims known  to  him  inasmuch  as  set  forth  in  the  foregoing  para- 
graphs, the  defendants  owe  him  $6,000  as  commission,"  etc.,  "and  none 
of  the  defendants  has  claimed  to  have  any  counterclaim,"  is  defective, 
for  Code  Civ.  Proc.  §  636,  requires  such  statement  to  be  made  positively, 
on  the  knowledge  of  plaintiff,  and  not  argumentatively. 

2.  AriACHiiENT  ^s»47(2) — Fraud  neveb  prbsuiosd. 

Fraud  as  to  creditors  can  never  be  presumed,  but  must  be  proved. 
&  Attachment  ^s»111 — ^Aitidavit  bxlh  inbufficibnt  to  show  ntAUD. 

In  an  action  for  commissions  claimed  to  have  been  earned,  affidavits 
offered  by  plaintiff  for  warrant  of  attachment,  which  were  rebutted  by 
those  of  defendants,  held  insufficient  to  show  defendants'  flraud,  or 
that  they  were  about  to  assign  or  secrete  their  property  with  intent  to 
defraud  creditors ;  hence  a  warrant  of  attachment  was  improperly  issued. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Clark  C.  Anderson  against  Thomas  V.  Mallejr,  with  James 
A.  O'Reilly  and  Michael  J.  McCarthy,  impleaded,  etc.  From  an  order 
of  the  Supreme  Court,  denying  a  motion  to  vacate  a  writ  of  attach- 
ment,, the  impleaded  defendants  appeal.  Order  reversed,  and  motion 
to  vacate  granted. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

James  A.  Allen,  of  New  York  City,  for  appellants. 
Hyacinthe  Ringrose,  of  New  York  City,  for  respondent 

PAGE,  J.  The  plaintiflF  claims  to  have  been  employed  by  the 
<lefendants  as  an  agent  to  solicit  business  for  a  concern  known  as  the 
Sun  Navigation  Company,  owned  and  controlled  by  the  defendants, 
on  the  agreement  to  pay  for  such  services  the  sum  of  $50  each  week, 
plus  10  per  cent,  of  the  gross  amount  of  business  which  the  plaintiff 
during  such  employment  should  secure  for  the  defendants.  The 
plaintiff  was  paid  his  $50  a  week  during  the  period  of  his  employment, 
and  claims  that  he  secured  business  to  the  amount  of  $60,000,  and 
that  there  is  $6,000  due  him  for  his  services  from  July  1  to  December 
15,  1917. 

The  application  for  attachment  is  upon  the  ground  that  the  defend- 
ants are  about  to  assign,  dispose  of,,  and  secrete  property  with  intent 
to  defraud  their  creditors.  There  are  no  acts  set  forth,  except  that 
the  defendants  intend  to  incorporate  their  business  under  the  name 
of  the  Sun  Shipping  Company,  and  that  the  defendant  Thomas  V. 
Malley  on  at  least  six  different  occasions  in  the  last  three  months  has 
told  the  plaintiff  that  the  Sun  Navigation  Company  was  going  out  of 
business,  and  that  all  of  said  firm's  assets  would  be  transferred  and 
assigned  without  consideration  to  a  new  business  corporation  known 
as  the  Sun  Shipping  Company,  Incorporated.    The  affidavit  of  Thom- 
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as  V.  Malley  is  not  produced,  and  it  appears  from  the  moving  affi- 
davits on  this  application  that  Malley  is,  and  at  the  time  the  state- 
ments were  made  was,  no  longer  associated  with  the  defendants 
O'Reilly  and  McCarthy,  but  engaged  in  a  competing  business. 

[1]  There  are  no  facts  shown  that  would  tend  to  substantiate  these 
hearsay  statements  of  Malley.  Furthermore,  the  affidavit  on  which 
the  warrant  was  granted  is  insufficient.  It  states  that  the  plaintiff  "is 
entitled  to  recover  the  sum  of  $6,000,  with  interest,  over  and  above 
all  counterclaims  known  to  him,  inasmuch  as  set  forth  in  the  forego- 
ing paragraphs,  the  defendants  owe  him  $6,000  as  commission,  plus 
interest  from  September  20,  1919,  and  none  of  the  defendants  has 
claimed  to  have  any  counterclaim  against  the  plaintiff."  The  Code 
(section  636)  requires  that  this  statement  should  be  made  positively, 
and  on  the  knowledge  of  the  plaintiff,  and  not  argumentatively,  as  in 
this  case. 

[2,3]  While  there  are  a  number  of  affidavits  submitted  and  the 
contract  of  employment  on  a  commission  basis  is  specifically  denied 
by  each  of  the  defendants,  there  are  no  further  facts  stated  by  the 
plaintiff  in  support  of  his  allegation  of  the  fraudulent  intent  of  the 
defendants.  The  affidavits  of  the  defendants  fully  disclose  their  pur- 
pose in  incorporating  their  business,  and  that  they  are  solvent  and 
able  to  meet  all  their  obligations,  and  that  they  have  paid  out  since 
the  attachment  something  over  $12,000  in  discharge  of  their  current 
liabilities. 

Fraud  cannot  be  inferred ;  it  must  be  proved.  No  demand  appears 
to  have  been  made  for  the  payment  of  a  commission  upon  these  de- 
fendants until  the  bringing  of  this  action,  which  was  more  than  two 
years  after  the  plaintiff  left  defendants'  employ. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  to  vacate  the  attachment  granted,  with  $10  costs.  All 
concur. 


WARREN  REFINING  &  CHEMICAL  CO.  ▼.  SBBRING. 

(Supreme  Court,  AppeUate  DlTlsIon,  Fourth  Department.    May  5,  1920.) 

1.  CoiTBTS  ^=»189(10) — Power  of  Citt  Coukt  to  grant  adjournmbnts  not 

UMiTED  BY  Code  provision  as  to  Justice  Cottet. 

Power  and  Jurisdiction  of  City  Court  of  Corning,  under  T^ws  1905,  c. 
142,  $  96,  to  grant  adjournments  for  more  than  90  days,  held  not  limited 
or  affected  by  Code  Civ.  Proc.  |  2968,  limiting  period  of  adjournment  of 
Justice  Courts;   section  96  coming  within  exoeptions  of  section  93. 

2.  Statutes  ^=»225% — Special  statute  prevaii^  over  repugnant  general 

STATUTE. 

Where  there/  is  a  repugnancy  between  a  general  and  a  special  statute, 
the  special  statute  will  prevail. 

Clark,  J.,  dissenting. 

Appeal  from  Steuben  County  Court. 

Action  by  the  Warren  Refining  &  Chemical  Company  against  Jame^ 
O.  Sebring,  doing  business  under  the  firm  name  and  style  of  East 
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Market  Street  Garage.  From  a  judgment  of  the  County  Court,  re- 
versing »  judgment  rendered  for  plaintiff  by  a  City  Court,  plaintiff 
appeals.  Judgment  of  Comity  Court  reversed,  and  judgment  of  City 
Court  affirmed. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  DE  ANGEUS, 
HUBBS,  and  CLARK,  JJ. 

Stowell  &  Ryan,  of  Coming  (Claude  V.  Stowell,  of  Corning,  of 
counsel),  for  appellant. 

James  O.  Sebring,  of  Coming,  for  respondent. 

HUBBS,  J.  This  is  an  appeal  by  the  plaintiff  from  a  judgment  of 
the  Steuben  County  Court,  which  reversed  a  judgment  rendered  by 
the  City  Court  of  the  City  of  Coming  against  the  defendant.  The 
learned  county  judge,  in  his  opinion,  places  the  reversal  upon  the 
ground  that  the  adjoumments  granted  to  the  plaintiff  in  the  City 
Court,  taken  together,  were  for  a  period  of  more  than  90  days  after 
the  joining  of  issue.  He  holds  that  section  2968  of  the  Code  of  Civil 
Procedure,  which  limits  the  period  of  adjournment  in  Justice's  Court, 
applies  to  the  City  Court  of  the  city  of  Coming.  In  this  we  think  the 
learned  county  judge  fell  into  error. 

In  1905  the  Legislature  passed  "An  act  to  revise  the  charter  of  the 
city  of  Coming."  Laws  1905,  c.  142.  That  act  established  a  City 
Couit,  known  as  "the  City  Court  of  the  city  of  Corning."  It  defines 
the  jurisdiction  and  powers  of  that  court.  It  provides  for  a  city 
judge,  with  a  salary  of  $1,200  per  year;  also  for  an  official  stenogra- 
pher, and  for  the  costs  and  practice  in  said  court.  Sections  86  to  100, 
inclusive.  It  follows,  in  a  general  way,  the  provisions  of  the  Code 
of  Civil  Procedure  applicable  to  Justice's  Court,  but  there  are  many 
substantial  differences ;  for  instance,  the  court  has  jurisdiction  in  con- 
tract actions  on  claims  not  exceeding  $500  (section  88),  while  the  juris- 
diction of  Justice's  Court  is  limited  to  $200  (section  2862,  subd.  1, 
Code  of  Civil  Procedure).  Section  93  provides  that  the  practice  and 
jurisdiction  of  said  court — 

"sbaU  be  the  same  as  in  courts  of  justices,  of  the  peace  in  towns,  except  o« 
otheruHse  provided  in  tlUs  act,  and  aU  provisions  of  Taw  applicable  to  Jus- 
tices of  the  peace  in  towns  and  the  courts  held  by  them,  *  *  *  and  to 
their  official  acts,  duties  and  powers,  shall  apply  to  the  City  Court  and  the 
Judge  thereof,  except  08  qualified  hy  this  act,** 

Section  94  provides  that  the  court  may  grant  an  order  to  show 
cause  why  a  default  should  not  be  opened  and  a  new  trial  granted, 
and  may  grant  a  new  trial  upon  such  terms  as  it  deems  proper.  No 
such  extensive  power  and  jurisdiction  is  conferred  upon  a  justice 
of  the  peace  or  upon  Justices'  Courts.    Section  96  provides  that — 

*The  court  may,  in  its  discretion,  grant  one  or  more  adjournments  of  a 
"  trial  of  an  action  or  the  hearing  of  a  motion  or  other  proceeding,  for  such  time 
and  upon  such  terms  as  it  may  deem  Just,  ♦  ♦  ♦  subject  to  the  approval 
of  the  Judge  of  the  court,  any  action  or  special  proceeding  may  be  adjourned 
after  issue  is  Joined,  by  stipulation  signed  by  the  parties  or  their  attotneys 
and  filed  with  the  court." 

This  practice  is  very  much  different  than  the  practice  in  Justices' 
Courts.    The  section  vests  the  city  judge  with  a  discretion  as  to  the 
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length  of  time  for  which  an  adjournment  may  Be  taken  and  the  terms 
upon  which  it  shall  be  granted.  No  such  discretion  is  vested  in  a 
justice  of  the  peace;  neither  is  there  any  provision  of  law  providing 
for  the  adjournment  of  a  hearing  of  a  motion  in  Justice's  Court. 

[1,  2]  We  think  that  the  power  and  jurisdiction  of  the  city  judge 
to  grant  adjournments,  and  the  time  of  such  adjournments,  was  in- 
tentionally excluded  from  the  provision  which  adopted  generally  the 
practice  and  jurisdiction  of  Justices'  Courts  as  applicable  to  the  City 
Court.  We  think  that  the  power  and  jurisdiction  conferred  upon  the 
city  judge  by  section  96  comes  within  the  exceptions  referred  to  in 
section  93,  and  that  the  power  and  jurisdiction  of  the  City  Court  to 
•grant  adjournments  for  more  than  90  days  was  not  limited  or  affected 
by  section  2968  of  the  Code  of  Civil  Procedure.  It  is  a  familiar  rule 
of  statutory  construction  that,  where  one  statute  is  general  and  an- 
other is  special,  and  there  is  repugnancy  between  them,  the  special 
statute  will  prevail  over  the  general  statute. 

The  judgment  of  the  County  Court  should  be  reversed,  with  costs, 
and  the  judgment  of  the  City  Court  affirmed,  with  costs. 

Judgment  of  County  Court  reversed,  and  judgment  of  City  Court 
of  Coming  affirmed,  with  costs  in  this  and  in  County  Court  to  the 
pliintiff.  All  concur,  except  CLARK,  J.,  who  dissents,  upon  the 
ground  that  the  evidence  is  insufficient  to  show  delivery  of  the  goods 
at  Cleveland, 


EUGENE  li.  LBZINSKT  CX).,  Inc.,  ▼.  HOFFMAN  et  aL 
(Supr^ne  Gonrt,  Appellate  Term,  First  Department.     April  27,  1020.) 

F&AUDS,  STATTJTE  OF  ^=»101,  102 — ^PrINTED  NAME  AT  TOP  OW  OBDEB  BLANK  AP- 
PBOPBIATED  ONLY  BT  PEBSON  FILLINQ  IN  OB  AGENT. 

A  printed  name,  when  at  the  top  of  an  order  blank,  may  be  appro- 
priated or  assigned  to  a  particular  transaction  as  a  signature  only  where 
the  remainder  of  the  blank  has  been  filled  in  by  the  party  to  be  diarged 
therewith  or  his  duly  authorized  agent,  and  a  buyer,  writing  his  order 
on  seller's  blank,  cannot  be  seller's  duly  authorized  agent 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Eugene  L.  Lezinsky  Company,  Incorporated,  against 
Charles  Hoffman  and  Jacob  Hoffman.  From  a  judgment  entered  in 
favor  of  the  plaintiff,  after  a  trial  before  the  court  and  jury,  defend- 
ants appeal.    Judgment  reversed,  and  complaint  dismissed. 

Argued  February  term,  1920,  before  LEHMAN,  FINCH,  and 
MULLAN,  JJ. 

Isadore  Shapiro,  of  New  York  City  (Jacob  Ansbacher,  of  New  York 
City,  of  counsel),  for  appellants. 

May  &  Jacobson,  of  New  York  City  (Isaac  N.  Jacobson,  of  New 
York  City,  of  counsel),  for  respondent. 

FINCH,  J.  This  is  an  action  for  damages  for  breach  of  an  al- 
leged contract  for  the  sale  of  certain  goods  by  defendants  to  plaintiff. 
The  defendant  denied  generally,  and  as  a  defense  set  up  the  statute 
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of  frauds.  It  appears  that  the  plaintiffs  president  went  to  the  de- 
fendants' place  of  business  and  looked  over  their  line  of  samples; 
that  he  procured  from  one  of  the  defendants'  employes  a  pad,  on 
which  was  printed  the  defendants'  names  and  a  former  address ;  that 
on  this  pad  the  plaintiff's  representative  wrote  in  duplicate  various 
items  of  goods  at  stated  prices,  signed  and  handed  the*sheets  contain- 
ing the  writing  to  defendants'  employe,  who  retained  the  original 
and  returned  the  copy  to  plaintiff's  representative ;  the  defendant  mak- 
ing no  lyriting  thereon. 

It  is  urged  by  the  respondent,  however,  that  the  defendant  must  be 
deemed  to  have  appropriated  as  its  signature  its  printed  name  upon 
the  sheet,  and  hence  the  alleged  contract  is  not  within  the  statute 
of  frauds.  With  this  contention  I  am  unable  to  agree.  Both  in  this 
country  and  England  no  case  has  gone  further  than  to  hold  that  a 
printed  name,  when  at  the  top  of  an  order  blank  or  bill,  may  be 
appropriated  or  assigned  to  a  particular  transaction  as  a  signature 
only  where  the  remainder  of  the  blank  has  been  filled  in  by  the 
party  to  be  charged  therewith  or  his  duly  authorized  agent.  Cohen  v. 
Wolgel,  107  Misc.  Rep.  505,  176  N.  Y.  Supp.  764;  Hucklesby  v. 
Hook,  82  Law  Times  Report,  117  (the  latter  pointing  out  the  distinc- 
tion between  the  earlier  English  cases  and  the  case  at  bar).  Such  de- 
cisions seem  to  mark  the  dividing  line  between  those  cases  where  the 
statute  has  been  complied  with  and  where  it  has  not.  In  the  one  case 
you  have  t^en  the  agreement  out  of  the  reach  altogether  of  possible 
frauds  and' perjury,  inasmuch  as  it  is  entirely  out  of  the  reach  of 
verbal  testimony  only ;  whereas,  in  the  case  at  bar,  the  vitals  of  the 
transaction  are  established  or  denied  entirely  by  oral  testimony.  Wil- 
son v.  Lewiston  Mills  Co.,  150  N.  Y.  314,  at  pages  325,  326,  44  N.  E. 
959,  55  Am.  St.  Rep.  680. 

The  doctrine  of  appropriation  of  defendant's  printed  name  as  his 
signature  to  the  contract  must  rest  upon  the  principle  that  a  man  may 
say  in  any  form,  "This  is  my  signature,"  but  at  the  time  he  does  so 
there  must  be  a  writing  in  existence,  which  must  be  the  writing  of  the 
person  to  be  charged  therewith;  for,  if  the  writing  is  not  then  in 
existence,  there  is  nothing  to  which  the  defendant's  printed  signature 
may  be  appropriated  or  assigned.  This  writing  must  be  made  by 
either  the  defendant  or  his  duly  authorized  agent.  The  other  party 
cannot  be  his  agent  for  this  purpose  any  more  tiian  he  could  for  the 
purpose  of  appropriating  the  printed  signatures.  Wilson  v.  Lewiston 
Mills  Co.,  supra.  , 

The  defendants'  testimony  in  the  case  at  bar  furnishes  an  excellent 
example  of  the  reason  for  the  statute.  Such  testimony  is  that  the 
plaintiff  was  trying  to  persuade  the  defendants  to  accept  the  order  at 
the  prices  desired  by  the  plaintiff,  and  the  defendants  refused,  because 
a  strike  was  in  progress  and  labor  costs  could  not  be  reckoned.  Plain- 
tiff finally  wrote  down  what  it  wanted  on  what  defendants  allege  to 
be  a  memorandum  pad  used  for  scrap,  and  not  used  for  the  purpose  of 
taking  orders,  and  left  it  with  the  defendants  as  a  mere  offer  on  the 
part  of  plaintiff,  which  the  defendants  never  accepted.  Plaintiff  now 
seeks,  solely  by  its  own  writing  and  oral  testimony  on  its  part,  to  bind 
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the  defendant,  and  the  latter  has  to  meet  this  issue  likewise  by  oral 
testimony.  As  a  result,  the  statute  is  entirely  done  away  with,  pro- 
vided a  plaintiff  convinces  a  jury  of  the  truth  of  his  assertion. 

It  follows  that  the  judgment  should  be  reversed,  with  costs,  and  the 
complaint  dismissed,  with  costs.    All  concur. 


(191  App.  Div.  614) 

HQOD  V.  STOWa. 

(Supreme  Court,  Appellate  Division,  Third  Department.    May  5,  ld20.) 

1.  MUNICIFAX.  COBPOBATIONB  ^=>705(1) — OnE'HAVINQ  BIGHT  OF  WAT  IN  8TBEET 

*  18  I70T  KXCUSED  FROM  EXEBGISINQ  ALEBTNESS. 

The  fact  that  the  driver  of  an  automobile  has  the  right  of  way  over  an- 
other automobile  approaching  on  a  cross  street,  does  not  excase  him  from 
the  duty  of  alertness,  and  from  doing  what  he  reasonably  can  to  avoid  a 
crisis  and  injury  to  third  persons. 

2,  Municipal  cobpobations  <©=»706(4) — Finding  of  negugenoe  of  autoho- 

bilb  dbiveb  stbiking  motobcycust  held  sttstainbd  bt  bvidbnob. 

In  action  for  damages  by  a  motorcyclist,  struck  by  an  automobile 
traveling  on  the  wrong  side  of  the  street  by  reason  of  a  crisis  brought 
about  by  danger  of  a  collision  with  a  third  person  at  an  Intersection, 
evidence  held  sufficient  to  sustain  a  finding  of  negligence  on  the  part  of 
defendant. 

8.  New  tbial  ^==>108(4) — ^Newlt  discovebed  bvidencb,  not  afbvoting  besuut, 
not  gbound. 

In  an  action  by  a  bicyclist  for  damages  for  injuries  received  when 
struck  by  defendant's  automobile,  which  was  traveling  on  wrong  side  of 
street,  court  did  not  err  in  denying  new  trial  on  the  ground  of  newly  dis- 
covered evidence,  in  that  a  witness  would  testify  that  defoidant's  speed 
was  moderate,  and  that  the  car  of  a  third  person,  which  defendant  had  to 
avoid,  was  coming  up  on  a  cross  street  rapidly  and  recklessly ;  plaintiff 
not  claiming  that  defendant's  speed  was  Immoderate,  or  that  the  third 
person  was  not  negligent. 

4.  Municipal  cobpobations  <&=>705(1) — Negligence  of  thibd  pebson  no  ex- 
cuse FOB  negligence  OF  DEFENDANT  IN   BUNNING  DOWN  MOTOBOTCUBT. 

Negligence  of  a  third  person  operating  an  automobile  on  a  cross  street 
did  not  excuse  defendant  automobllist  from  running  down  plaintiff 
motorcyclist,  if  defendant  was  also  negligent  In  not  being  alert,  although 
defendant  had  the  right  of  way  over  the  third  person,  and  ran  into 
plaintiff  in  avoiding  a  collision  with  the  third  person. 

Appeal  from  Chemung  County  Court. 

Action  by  Ivan  V.  Hood  against  Harry  F.  Stowe.  From  a  judg^ 
ment  on  the  verdict  of  a  jury  in  favor  of  the  plaintiff,  and  from  an 
order  denying  defendant's  motion  for  a  new  trial  on  the  minutes,  and 
also  from  an  order  denying  his  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence,  defendant  appeals.  Judgment  and  or- 
der denying  a  new  trial  on  the  minutes  unanimously  affirmed,  and  or- 
der denying  new  trial  on  the  ground  of  newly  discovered  evidence 
unanimously  affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

^=:»For  otber  cases  see  same  topic  ft  KEY-NUMB  BR  In  all  Key-Numbered  Digests  ft  Indexes 
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Thomas  M.  Losie,  of  Elmira,  for  appellant. 

Babcodc  &  Gregg,  of  Blmira  (William  W.  Gregg,  of  Elmira,  of 
counsel),  for  respondent. 

COCHRANE,  J.  Church  street,  in  the  city  of  Elmira,  extends  east- 
erly and  westerly,  and  is  crossed  at  right  angles  by  Baldwin  street, 
extending  northerly  and  southerly.  The  plaintiff  was  riding  his  mo- 
torcycle south  on  Baldwin  street  and  had  stopped  or  was  in  the  act 
of  stopping  at  his  right  curb  on  the  westerly  side,  about  20  feet  north 
of  the  northerly  curb  of  Church  street,  when  the  defendant's  auto- 
n^obile,  driven  by  himself,  came  up  on  its  wrong  side  of  the  street  and 
struck  the  motorcycle  and  pushed  it,  with  the  plaintiff,  across  the 
S'dewalk.  For  injuries  thus  received  by  the  plaintiff  he  brings  this 
action. 

[1,2]  The  explanation  of  this  occurrence  is  that  the  defendant, 
while  proceeding  westerly  on  Church  street,  and  in  the  act  of  cross- 
ing Baldwin,  almost  had  a  collision  with  one  Georgia,  who  was  driv- 
ing a  car  northerly  on  Baldwin  street.  In  order  to  avoid  a  collision, 
the  two  cars  swerved — Georgia  to  the  left,  and  the  defendant  sharply 
to  the  right,  turning  northerly  into  Baldwin  street,  and  before,  he 
stopped  his  car  it  struck  the  plaintiff's  motorcycle.  The  defendant 
himself  testified  that  when  he  made  his  sharp  turn  to  the  north  he 
was  only  going  from  5  to  8  miles  an  hour,  and  that  proceeding  at  10 
miles  an  hour  his  car  could  have  been  stopped  in  10  feet.  As  a  mat- 
ter of  fact  he  proceeded  more  than  20  feet  before  he  reached  the  motor- 
cycle. He  did  not  apply  the  emergency  brake,  and  he  pressed  his 
'  foot  on  the  wrong  pedal,  so  that,  instead  of  throwing  the  car  out  of 
gear,  he  was  holding  it  in  low  speed.  Clearly,  on  his  own  testimony, 
he  might  have  stopped  his  car  before  he  struck  the  motorcycle.  His 
excuse  is  that  he  was  frightened  because  of  the  danger  of  a  collision 
with  Georgia,  and  that  he  should  be  excused  on  Aat  ground. 

The  question  of  his  excitement  and  confusion  in  the  presence  of 
danger  was  one  fot"  the  consideration  of  the  jury.  First,  they  were 
not  obliged  to  accept  his  testimony  that  he  was  frightened ;  and,  sec- 
ond, although  they  may  have  found  that  he  was  confused  and  excited 
because  of  fright,  the  extent  thereof  and  the  extent  to  which  he  should 
be  excused  on  that  ground  were  questions  entirely  for  their  considera- 
tion. They  were  properly  instructed  on  that  point.  The  court  charg- 
ed the  jury : 

"That  the  law  makes  allowances  for  mistakes  and  for  errors  of  Judgment 
which  are  liable  to  happen  upon  such  an  emergency.  In  other  words,  the  law 
does  not  demand  the  same  coolness  and  self-posseBSion  which  are  required 
when  there  is  no  occasion  for  alarm  or  for  loss  of  self-controL  The  plaintiff 
must  fail,  if  the  evidence  does  not  show  that  the  injury  was  the  result  of  some 
cause  for  which  the  defendant  is  responsible." 

It  was  also  within  the  province  of  the  jury  to  find  the  defendant 
negligent  in  contributing  to  the  crisis  between  himself  and  Georgia. 
The  strong  point  in  his  favor  on  this  branch  of  the  case  is  that  he 
had  the  right  of  way  over  Georgia  and  reached  the  intersection  first. 
It  is  conceded  by  both  parties  that,  if  both  cars  had  kept  on  their 
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course,  the  Georgia  car  would  have  struck  defendant's  car  back  of 
the  front  seat.  The  fact  that  the  driver  of  a  car  has  the  right  of  way 
does  not,  however,  excuse  him  from  the  duty  of  alertness,  and  doing 
what  he  reasonably  can  to  avoid  a  crisis.  Ward  v.  Clark,  189  App. 
Div.  344,  179  N.  Y.  Supp.  466.  He  cannot  close  his  eyes  to  approach- 
ing danger  simply  because  he  has  the  right  of  way.  There  was  no 
difficulty  at  this  intersection  in  either  defendant  or  Georgia  having  a 
fair  view  of  the  approach  of  the  other.  The  defendant  testifies  that, 
when  20  or  25  feet  easterly  of  the  curb  line  of  Baldwin  street  he  look- 
ed to  the  south,  a  position  which  g^ve  him  a  view  of  more  than  150 
feet  to  the  south  on  Baldwin  street.  He  says  that  he  then  saw  no  car 
in  sight,  and  that  the  first  that  he  was  aware  of  the  approach  of  Geor- 
gia was  when  he  was  about  to  be  hit  by  the  Georgia  car.  It  was  a 
fair  question  for  the  jury  whether  the  defendant  ought  not  to  have 
been  sooner  aware  of  the  approach  of  that  car,  even  though  it  may 
have  been  coming  as  he  implies  at  a  rapid  rate  of  speed.  There  was 
no  other  traffic  in  the  way,  and  neither  he  nor  Georgia  had  anything 
to  do,  except  to  keep  out  of  the  way  of  each  other. 

But  there  is  another  element  in  the  case.  The  defendant  was  ask- 
ed to  tell  "how  this  accident  happened,  beginning  where  you  left  home, 
and  lead  right  up  to  it."  He  described  what  he  did  in  crossing  the 
street,  and  makes  no  claim  that  he  blew  his  horn,  and  there  is  not  a 
word  in  the  entire  record  about  the  horn.  Clearly  it  was  his  duty  to 
use  it  under  the  circumstances  here  existing,  or  at  least  the  jury  may 
have  found  that  it  was  his  duty  to  do  so,  and  I  think  they  were  at 
liberty  to  find  that  he  neither  Iqoked  nor  signaled.  The  evidence  sus- 
tains the  verdict,  and,  although  the  defendant  suggests  some  errors  in 
the  charge  to  the  jury,  we  find  none  requiring  a  reversal  of  the  judg- 
ment. 

[3,  4]  The  defendant  also  appeals  from  ^n  order  denying  a  motion 
for  a  new  trial  on  the  groimd  of  newly  discovered  evidence.  This  mo- 
tion was  based  on  an  affidavit  of  a  letter  carrier  to  the  effect  that  he 
was  passing  on  the  sidewalk  and  saw  the  occurrence.  All  that  he  says 
in  his  affidavit  is  that  the  defendant  was  traveling  at  a  moderate  rate 
of  speed  and  that  Georgia  was  coming  up  rapidly  and  recklessly. 
There  is  no  clkirfi  that  the  defendant's  speed  was  immoderate.  He 
fixed  his  own  rate  of  speed,  and  he  is  the  only  witness  who  testified 
on  that  subject.  Neither  did  any  witness  testify  as  to  the  speed  of 
the  Georgia  car;  except  as  it  may  be  inferred  from  the  defendant's 
own  testimony  that  he  must  have  come  up  at  a  rapid  rate.  But,  no 
matter  how  negligent  Georgia  may  have  been,  it  does  not  excuse  the 
defendant  if  he  was  also  negligent.  The  testimony  of  the  letter  car- 
rier could  not  have  affected  the  result. 

I  recommend  that  the  judgment  and  order  denying  a  new  trial  on 
the  minutes  be  affirmed,  with  costs,  and  that  the  order  denying  a  new 
trial  on  the  ground  of  newly  discovered  evidence  be  affirmed,  with- 
out costs.    All  concur. 
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WKLL  FXNANOED  INVESTING  CO^  Inc.,  v.  BINDESt. 

(Supreme  CJonrt,  Appellate  Term,  First  Department    April  14,  1920.) 

1.  Evidence  ^s»444(1)— Pabol  evidence  held  ADiassiBLS  to  show  condi- 

tional DELIVEBY  or  GONTBACT  FOB  INCBEA8ED  BENT,  BUT  NOT  WHEN  CON- 
DITION WAIVED. 

Parol  evidence  that  a  landlord  promised  to  do  work  on  demised  prem- 
ises before  a  contract  for  increased  rent  was  operative,  and  that  unless 
It  was  done  the  lease  should  not  become  effective,  is  admissible  to  es- 
tablish a  conditional  delivery  of  the  contract,  but  not  where  the  tenant, 
by  staying  over  after  that  time,  waives  the  promise  as  a  condition  prece- 
dent. 

2.  Evidence  ^s»441(4) — Paboi.  bvidbnob  or  landlobd's  fbokibb  to  do  wobk 

ON  PREKISES  HELD  INHIBITIED  BT  BULB  MEBOINO  OBAL  NEOOTIATIONS. 

Where  a  tenant  claims  possession  under  a  written  lease  for  Increased 
rent,  parol  evidence  of  a  promise  by  the  landlord  to  do  work  on  the  prem- 
ises before  the  contract  was  to  start  is  Inadmissible,  as  proving  a  col- 
lateral promise,  inhibited  by  the  rule  merging  in  a  written  agreement 
oral  negotiations  prior  to  or  at  time  thereof. 
8.  Evidence  ^s»442(3) — ^Pbomisb  to  do  wokc  on  demised  pbemises  held 
collateral  agbeement. 

Parol  evidence  of  landlord's  promise  to  make  improvements  on  prem- 
ises Jield  to  violate  the  rule  against  evidence  of  collateral  agreements, 
unless  the  written  agreement  is  incomplete  on  its  face  or  the  oral  agree- 
ment does  not  vary  or  contradict  it. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  First  Dis- 
trict 

Proceeding  by  the  Well  Financed  Investing  Company,  Incorporated, 
against  Julius  J.  Binder,  tenant,  for  dispossession  for  nonpayment  of 
rent.  From  an  order  in  favor  of  the  tenant,  petitioner  appeals.  Re- 
versed, and  final  order  directed  in  favor  of  petitioner. 

Argued  February  term,  1920,  before  LEHMAN,  MULLAN,  and 
FINCH,  JJ. 

Bernard  S.  Deutsch,  of  New  York  City  (Benjamin  Jaffe,  of  New 
York  City,  of  counsel),  for  appellant. 

Simon  M.  Sapinsky,  of  New  York  City,  for  respondent 

FINCH,  J.  [1]  The  tenant  relies  on  an  oral  promise  on  the  part 
of  the  landlord,  which  oral  promise*  the  tenant  alleges  was  contempo- 
raneous with  the  signing  of  the  lease  for  increased  rental.  The  term 
under  the  lease  began  on  the  1st  day  of  October,  1919.  It  was  signed 
about  the  9th  or  10th  day  of  July.  At  that  time  the  landlord  raised 
the  rent  from  $35  to  $54,  and  he  induced  the  tenant  to  sign  by  his 
promise  to  make  certain  repairs  and  give  certain  service  in  the  build- 
ing.   The  defendant  testified  that  the  plaintiflF  stated  at  that  time : 

"You  don't  have  to  pay  any  rent  until  I  do  this.  Until  I  do  all  these  things 
I  agreed  to,  you  don't  pay  the  Increase.  Now,  that  doesn't  operate  before  the 
1st  of  October,  and. by  that  time  I  ezi^ect  to  have  the  whol6  thing  in  first- 
class  shape." 

If  this  testimony  is  true,  the  plaintiff  promised  to  do  certain  work 
before  the  date  on  which  the  contract  was  to  start,  and  it  was  agreed 

^S9For  other  cases  see  same  topic  A  KBY-NUMBBR  in  all  Key-Numl>ered  Dlgeeto  t  Indexes 
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that  unless  this  work  was  done  the  new  lease  should  not  become  ef- 
fective. This  testimony  would  have  been  admissible  to  establish  a 
conditional  delivery  of  the  contract,  if  the  defendant,  by  staying  over 
after  the  1st  of  October,  had  not  waived  the  promise,  in  so  far  as  it 
operated  as  a  condition  precedent  to  the  validity  of  the  lease. 

[2,  3]  When  the  tenant  did  stay  after  October  1st,  he  then  was 
claiming  possession  under  the  lease,  and  the  testimony  was  then  in- 
admissible, since  it  then  sought  to  prove  what  then  remained  only  as 
a  promise  collateral  to  the  written  lease,  and  fell  within  the  inhibition 
contained  in  the  rule  that  all  oral  negotiations  taking  place  prior  to  or 
at  the  time  that  a  written  agreement  is  executed  are  merged  therein, 
and  such  proof  also  violated  the  rule  that  evidence  is  inadmissible  to 
prove  an  agreement  collateral  to  the  written  agreement,  unless  the 
terms  of  the  latter  are  incomplete  upon  the  face,  or  when  the  oral 
agreement  does  not  vary  or  contradict  the  written  agreement.  Daly 
V.  Piza,  105  App.  Div.  496,  94  N.  Y.  Supp.  154;  HaU  v.  Beston,  26 
App.  Div.  105,  49  N.  Y.  Supp.  811. 

The  respondent  relies  on  the  case  of  Brown  v.  De  Graff,  183  App. 
Div.  177,  170  N.  Y.  Supp.  445,  but  that  case  enunciates  a  principle 
which  is  entirely  distinct  from  that  now  claimed  by  the  tenant  in  the 
case  at  bar.  In  Brown  v.  De  Graff,  supra,  the  oral  agreement  relied 
upon  was  an  existing  condition  precedent,  to  the  validity  of  the  entire 
lease.  In  other  words,  such  a  condition  may  be  shown  when  there  is 
no  attempt  to  contradict  or  vary  a  written  instrument,  but  to  destroy 
the  same,  and  to  show  that  the  written  agreement  never  had  any  va- 
lidity because  of  an  existing  condition  precedent.  Thomas  v.  Scutt, 
127  N.  Y.  133,  27  N.  E.  961 ;  Clenighan  v.  McFarland,  11  N.  Y.  Supp. 
719.  In  the  case  at  bar,  as  noted,  the  tenant  is  not  seeking  to  show 
now  a  condition  precedent,  in  order  to  claim  that  the  lease  never  had 
any  validity,  but  the  tenant  is  claiming  under  the  lease.  If  there  is 
no  lease,  the  tenant  is  not  entitled  to  possession ;  and  if  there  is  a  lease 
(as  there  obviously  is  and  upon  whidi  the  tenant  is  relying),  proof  of 
the  oral  agreement  claimed  is  inadmissible,  as  contrary  to  the  well- 
settled  rules  above  noted. 

It  follows  that  the  final  order  should  be  reversed,  with  $30  costs, 
dnd  final  order  directed  in  favor  of  the  landlord.    All  concur. 


GRB£INBAUM  v.  STRAGHB&  et  aL 

(Supreme  Ctourt,  AppeUate  Term,  First  Department.    April  16,  1920.) 
L  Frauds,  statute  of  ^=s>158(1) — ^Bubden  of  proof  on  piaintut  to  show 

THAT  goods  were  ESPECIALLY  MANUFACTURED  FOB  HIM. 

In  an  action  for  damages  for  failure  to  deliver  goods  alleged  to  bare 
been  especially  manufactured  for  plaintiif ,  and  not  salable  In  the  ordinary 
course  of  defendants'  business,  where  no  writing  was  signed  by  defend- 
ants, and  the  value  of  the  goods  was  more  than  |50,  the  burden  was 
upon  plaintiff  to  show  that  the  goods  were  to  be  manufactured  specially 
for  him,  and  were  not  suitable  for  sale  to  others  in  the  ordinary  course 
of  the  defendants'  business. 
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2.  DiBOOTBBT  ^=»40— BXAiaiVATION  OF  DfinmDANT  BT  FLAIBTCVT  BEFOBB  VBLIL 

If  AT  INVOLVE  MATTEB  SET  UP  AS   DEFENSE. 

In  an  action  for  damages  for  failure  to  deliver  merchandise  alleged 
to  have  been  manufactured  especially  for  plaintiff,  and  not  salable  to 
others  In  the  ordinary  course  of  defendants'  business,  plaintiff  could 
not  be  deprived  of  his  right  to  examine  the  defendants  before  trial,  and 
to  prove  that  the  goods  were  to  be  manufactured  by  defendants  especially 
for  plaintiff  and  to  prove  the  making  of  the  contract,  by  the  fact  that 
defendant  Interposed  the  statute  of  frauds  as  a  defense;  It  being  no 
defense  to  such  examination  that  It  may  also  Indirectly  Include  a  cross- 
examination  of  the  defendants  or  involve  the  same  matter  set  up  by  them 
as  a  defense. 

3.  DiscovEBT  ^5»82 — Examination  of  advebbe  pabtt  befobe  tbiax.  iiatteb 

OF  BIOHT. 

A  plaintiff  having  compiled  with  the  requirements  of  Code  Olv.  Proc. 
f  872,  Is  entitled  as  a  matter  of  right  to  examine  the  defendant  before 
trlaL 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  I.  Fred  Greenbaum  against  Samuel  Stracher  and  another. 
From  an  order  modifying  and  altering  an  order  obtained  by  the  plain- 
tiff for  the  examination  of  the  defendants  before  trial,  plaintiff  ap- 
peals.   Order  reversed,  and  motion  to  vacate  denied. 

Argued  April  term,  1920,  before  GUY,  FINCH,  and  WAGNER,  JJ. 

Bumstine  &  Geist,  of  Nev7  York  City  (Ulysses  S.  Adler,  of  Yonk- 
ers,  of  counsel),  for  appellant. 

Cohen,  Haas  &  Schimmel,  of  New  York  City  (Isidore  Cohen,  of 
New  York  City,  of  couhsel),  for  respondents. 

FINCH,  J.  The  complaint  alleged  breaches  by  the  defendants  of 
contracts  for  the  sale  of  merchandise  to  plaintiff's  assignor.  It  also 
alleged  that  this  merchandise  was  to  be  manufactured  especially  for 
plaintiff's  assignor  and  was  not  salable  to  others  in  the  ordinary 
course  of  defendants'  business.  The  answer  denied  generally,  and  as 
a  separate  defense  pleaded  the  statute  of  frauds.  The  order  for  ex- 
amination as  originally  obtained  provided,  so  far  as  affecting  this  con- 
troversy, for  defendants'  examination  not  only  to  prove  the  making 
of  the  contracts,  but  also  to  prove  that  the  goods  were  to  be  manu- 
factured by  the  defendants  especially  for  plaintiff's  assignor,  and  that 
they  were  not  suitable  for  sale  to  others  in  the  ordinary  course  of  busi- 
ness, and  also  that  the  defendants  pursuant  to  the  agreement  delivered 
seven  of  the  coats  which  plaintiff's  assignor  accepted  and  paid  for, ' 
and  the  amount  of  plaintiff's  damage. 

[1-3]  Upon  a  motion  to  vacate,  the  order  was  limited  solely  to 
proving  the  existence  of  the  contract  sued  upon.  This  was  done  ap- 
parently upon  the  theory  that,  since  the  defendants  had  set  up  the  stat- 
ute of  frauds,  the  plaintiff,  in  thus  seeking  to  prove  by  an  examination 
before  trial  that  the  goods  were  to  be  especially  manufactured  for 
plaintiff's  assignor,  was  in  effect  negativing  the  defense  of  the  statute 
of  frauds,  upon  which  the  defendants  allege  that  they  have  the  affirma- 
tive. This  contention  overlooks  the  fact  5iat  it  is  incumbent  upon  the 
plaintiff,  in  order  to  prove  his  case  as  to  damage,  to  show  that  the 
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goods  were  especially  manufactured  for.  plaintiff's  assignor  and  were 
not  salable  in  the  ordinary  course  of  business.  Reading  Silk  Mills  v. 
Barso,  169  N.  Y.  Supp.  672.  When  it  is  necessary  for  a  plaintiff  to 
prove  the  allegations  upon  which  it  has  the  affirmative  by  an  examina- 
tion before  trial,  it  is  no  defense  to  such  examination  that  it  may  also 
indirectly  include  a  cross-examination  of  the  defendants  (Kombluth 
V.  Isaacs,  149  App.  Div.  108,  133  N.  Y.  Supp.  737;  Schweinler  v.  Earl, 
168  App.  Div.  819,  154  N.  Y.  Supp.  456),  or  involve  the  same  matter 
set  up  by  them  as  a  defense.  In  other  words^  plaintiff  cannot  be 
deprived  of  his  right  to  examine  the  defendants  by  the  fact  that  a  de- 
fense has  been  interposed  which  in  effect  negatives  such  allegations. 
Vejarano  y.  Bruning,  165  App.  Div.  246,  150  N.  Y.  Supp.  778.  Hav- 
ing complied  with  tlie  requirements  of  section  872  of  the  Code,  the 
plaintiff  is  entitled  as  a  matter  of  right  to  examine  the  defendants. 
Gedney  v.  Planten,  91  Misc.  Rep.  493,  155  N.  Y.  Supp.  288,  291. 

It  follows  that  the  order  appealed  from  should  be  reversed,  with  $10 
costs  and  disbursements,  and  motion  to  vacate  denied,  with  $10  costs. 
All  concur. 


DAT  ▼.  JADE  CONTRACTING  CO.,  Inc. 

(Supreme  Court,  Appellate  Term,  First  Department    April  30,  1920.) 

!•  CoEPOBATioirs  «s»312(7) — Ghattxl  xobtoagb  to  offices  cannot  be  at- 
tacked  BT  PX7BCHABEB  OF  PROPEBTT  FBOH  UNAITTHOBIZED   FEB80N. 

The  validity  of  chattel  mortgage  of  property  belonging  to  a  corponiti<m, 
which  was  executed  by  an  officer  to  himself  without  the  consent  of  all 
the  stockholders,  can  only  be  questioned  by  the  stodLholders,  not  by  sub- 
sequent purchaser  of  the  property  from  unauthorized  ];)erson. 
2.  Chattel  kobtgaoes  ^5»162 — ^Title  vests  in  mobtoaqee  on  default. 

Title  to  mortgaged  chattels  vests  in  the  mortgagee  immediately  after 
default,  though  they  are  not  reduced  to  possession  and  the  equity  of  re- 
demption is  not  foreclosed. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Harry  T.  Day  against  the  Jade  Contracting  Company, 
Incorporated.  From  a  judgment  of  the  City  Court,  dismissing  the 
complaint  at  the  close  of  plaintiff's  case,  plaintiff  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  April  term,  1920,  before  GUY,  FINCH,  and  WAG- 
^  NER,  JJ. 

S.  F.  Peavey,  Jr.,  of  New  York  City,  for  appellant. 

Abraham  Leichter,  of  New  York  City,  for  respondent. 

FINCH,  J.  The  action  was  brought  to  recover  the  value  of  certain 
lumber,  which  plaintiff  claims  to  own,  and  which  plaintiff  alleges  was 
converted  by  the  defendant  on  or  about  July  II,  1918. 

The  plaintiff  and  one  Potter  were  engaged  in  a  joint  venture  for  the 
erection  of  certain  houses.  This  undertaking  was  carried  on  through 
a  corporation,  of  which  the  plaintiff  was  president  and  treasurer  and 
owned  all  the  stock,  except  two  qualifying  shares  issued  to  two  dum- 
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my  directors.  Potter  was  not  an  officer  or  stockholder  of  the  Corpo- 
ration. Certain  lumber  had  been  purchased  by  the  plaintiff  and  turn- 
ed over  by  him  to  the  corporation  as  his  capital  contribution  to  the 
enterprise.  Potter  contributed  the  rest  of  the  necessary  capital,  and 
Potter's  daughter  was  apparently  a  stockholder.  After  the  war  came 
on,  and  it  was  impossible  to  carry  out  the  enterprise,  Potter  desired  to . 
secure,  and  the  corporation  conveyed  to  him,  one  of  the  two  buildings 
which  it  had  erected.  This  secured  Potter,  and,  as  the  other  building 
had  been  sold  the  only  other  asset  that  remained  was  the  lumber.  •  The 
plaintiff  desired  to  be  secured  by  taking  the  lumber,  and  his  testimony  ^ 
is  that,  after  talking  with  Potter  concerning  this,  on  March  16,  1918, 
plaintiff,  as  treasurer  of  the  corporation,  executed  and  delivered  to 
himself  a  chattel  mortgage  on  this  lumber  as  security  for  the  alleged 
indebtedness  of  $1,760.33,  which  mortgage  by  its  terms  was  to  becwne 
due  on  April  1st  thereafter  ensuing,  or  in  other  words  approximately 
15  days  after  the  execution  of  the  mortga^^e.  The  plaintiff  testified 
that  the  mortgage  was  not  paid  when  due,  and  that  he  foreclosed  and 
bought  in  the  lumber  at  a  sheriff's  sale  held  December  16,  1918.  Prior 
to  this  sale.  Potter  had  attempted  to  sell  a  part  of  the  lumber  to  the 
defendant.  On  July  11th,  plaintiff  demanded  the  return  of  the  lum- 
ber sold  by  Potter  to  the  defendant,  to  return  which  the  de^dant  re- 
fused. It  is  clear,  therefore,  that  the  defendant  acquired  no  title  to 
the  lumber  from  Potter,  and  that  title  to  the  lumber  was  in  the  cor- 
poration, subject  to  such  rights  as  the  plaintiff  had  through  the  mort- 
gage and  its  foreclosure. 

[1  ]  The  court  below  dismissed  the  complaint  upon  the  theory  that, 
if  the  plaintiff  claimed  title  under  the  mortgage,  such  mortgage  was 
invalid,  because  executed  by  the  plaintiff  as  an  officer  to  himself,  and 
without  due  notice  to  and  the  consent  of  all  the  stockholders.  Pass- 
ing the  fact  that  no  question  of  such  invalidity  or  lack  of  ccmsent  was 
raised  by  the  answer,  which  consisted  only  of  a  general  denial,  it  is 
clear  that  the  lack  of  consent  can  only  be  availed  of  by  the  corpo- 
ration or  its  stockholders.  Glover  v.  Ehrlich,  62  Misc.  Rep.  245,  114 
N.  Y.  Supp.  992.  Defendant,  moreover,  was  not  even  a  creditor, 
and  so  no  defense  of  such  invalidity  can  be  raised  by  the  defendant. 
See  Post  V.  Dart,  8  Paige,  Ch.  639. 

[2]  While  the  mortgage  had  not  been  foreclosed  at  the  time  of  the 
alleged  conversion,  default  had  been  made,  and  it  is  well  settled  that, 
immediately  after  default  in  a  chattel  mortgage,  title  to  the  mortgaged 
property  vests  in  the  mortgagee,  although  not  reduced  to  possession 
or  the  equity  of  redemption  of  the  mortgagor  foreclosed.  Moore  v. 
Prentiss  T00I.&  Supply  Co.,  133  N.  Y.  145,  30  N.  E.  736;  Kimball  v. 
Farmers'  &  Mechanics'  Bank,  138  N.  Y.  500,  34  N.  E.  337,  20  L.  R.  A. 
497. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event.    All  concur. 
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DAN  SAX  DRESS  CO.,  Inc^  v.  GOODMAN. 

(Supreme  Court,  AppeUate  Term,  First  Department.    April  80,  1920.) 

Appeal  and  ebbob  ^=»1050(1) — Excluded  evidence  held  to  bcquibe  bevebs- 
al  of  dismissal  on  the  mebit8. 

Where  evidence  was  excluded  which  tended  to  prove  an  assignment  of 
an  account  to  plaintiff  and  an  acceptance  of  the  account  by  defendant  from 
plaintiff  for  collection,  so  that  defendant  might  have  to  pay  the  amount  to 
plaintiff,  In  the  absence  of  knowledge  of  claim  by  the  assignee,  even 
I  though  the  assignment  was  not  proved,  a  dismissal  of  the  complaint  on 
the  merits  wUl  be  reversed. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Dan  Sax  Dress  Company,  Incorporated,  against  Abra- 
ham Goodman.  From  a  judgment  dismissing  the  complaint  on  the 
merits  after  a  trial  before  the  court  and  a  jury,  plaiptiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  April  term,  1920,  before  GUY,  FINCH,  and  WAG- 
NER, JJ. 

Joseph  Gans,  of  New  York  City  (C.  Arthur  Jensen,  of  New  York 
City,  of  counsel),  for  appellant. 

Frank  2F.  Bergenfeld,  of  New  York  City  (Abram  Goodman,  of 
New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  Some  of  the  proposed  testimony  excluded  might 
have  been  competent,  as  going  to  prove  an  assignment  of  that  portion 
of  the  account  owing  to  Jonas  H.  Saxe,  and  as  proving  an  acceptance 
by  the  defendant  from  the  plaintiff  of  the  account  for  collection,  and 
hence,  even  though  an  assignment  might  not  be  proven  from  Jonas 
H.  Saxe,  yet  the  defendant,  having  accepted  the  account  from  the 
plaintiff,  might  have  to  pay  over  the  same  to  the  plaintiff,  in  the  ab- 
sence of  knowledge  of  a  claim  on  behalf  of  Jonas  H.  Saxe. 

In  consequence,  the  judgment  must  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellant  to  abide  the  event. 


(191  App.  Div.  345) 

PEOPLE  V.  ATWATBR. 

(Supreme  Court,  Appellate  Division,  Second  Department.    April  9,  1920.) 

1.  Obiminal  liAW  ^cs»878(3) — Verdict  of  oxm/rT  ow  htpothboation  of  cus- 

TOUEBB'  SBCXTBXnXB  EQUTVAUENT  TO  ACQUITTAL  OF  OBAND  I<ABCBNY  CHABOE. 

Verdict  of  guilty  of  the  crime  of  hypothecation  of  customers'  securities, 
in  violation  of  Penal  Law,  §  956,  is  an  acquittal  of  the  charge  of  grand 
larceny  under  section  1290,  made  in  other  counts,  being  a  finding  that 
there  was  no  criminal  intent  to  defraud. 

2.  Embezzlement  ^=s>5 — ^Fraudulent  inient  not  a  oonstituent  of  mnpoiHE- 

CATION   OF  CUBTOMEBS'  BEO'UBXTIES. 

The  intent  to  defraud  is  not  a  constituent  of  the  crime  of  hypothecating 
customers*  securities,  under  Penal  Law,  §  956;  an  intent  to  hypothecate 
the  securities,  knowing  that  they  had  been  paid  for  and  belong  to  the  cus- 
tomer, being  sufficient 
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8.  Obimihai.  iaw  «s»21 — Obimxnal  intent  jnajxEoaasAxx  nr  ffTATuroBT  or- 

VENSB.  , 

When  the  denoimcecl  act  Is  a  purely  Innocent  one,  forbldd^a  by  the 

Legislature  from  considerations  of  public  policy,  no  criminal  intent  is 

necessary;    the  doing  of  the  act  alone  being  the  crime  and  ignorance 

and  mistake  of  fact  not  being  a  defense. 

4.  Embezzlement  ^=»9,  11  (1>— Elements   or  CBna  of  hVpothbgation   of 

CT7BT0MEBS'  SECtTBITIBS  STATED. 

In  order  to  constitute  the  crime  of  hypothecation  of  customers'  securi- 
ties, under  Penal  Law,  {  956,  possession  of  the  securities  for  safe-keeping 
or  otherwise  by  the  defendant  and  a  pledging  of  them  are  necessary. 
B.  Embezzlement  ^=s>9 — ^Bbokee  held  not  to  have  htpotheoatbd  oustomebs' 

SECUEITIES. 

Where  brokerage  Arm,  having  taken  Liberty  Bond  subscriptions  for 
customers,  made  its  own  subscription  through  a  bank,  borrowed  money 
from  the  Dank  wherewith  to  pay  for  bonds,  and  permitted  bank  to  ke^ 
bonds  allotted  by  the  government  as  security  for  payment  of  loan,  tne 
execution  of  a  renewal  note  to  the  bank  after  customers  had  paid  for 
bonds  subscribed  by  them  did  not  constitute  hypothecation  of  customers' 
securities,  in  violation  of  Penal  Law,  |  956,  since  the  firm  at  no  time  had 
either  actual  or  consti-uctlve  possession  of  the  bonds,  having  had  no  right 
to  possession,  and  since,  having  had  no  possession,  it  could  not  have 
pledged  the  bonds. 

Jaycoz,  J.,  dissenting. 

Appeal  from  Trial  Term,  Dutchess  County. 

Morton  Atwater  was  convicted  of  hypothecation  of  customers'  se- 
curities, in  violation  of  Penal  Law,  §  956,  and  he  appeals.  Reversed, 
and  indictment  dismissed. 

Argued  before  RICH,  PUTNAM,  BLACKMAR,  KELLY,  and  * 
JAYCOX,  JJ. 

Frank  B.  Lown,  of  Poughkeepsie  (Charles  Morschauser  and  John 
E.  Mack,  both  of  Poughkeepsie,  on  the  brief),  for  appellant. 

Raymond  E.  Aldrich,  Dist.  Atty.,  of  Poughkeepsie  (Edward  K. 
Haas,  Asst.  Dist  Atty.,  of  Poughkeepsie,  on  the  brief),  for  the  People. 

BLACKMAR,  J.  [1]  On  the  21st  day  of  June,  1918,  the  defend- 
ant, together  with  Gilbert  F.  Foote,  Harold  W.  Sherrill,  and  Eliot  At- 
water, composing  the  firm  of  Atwater,  Foote  &  Sherrill,  of  Pough- 
keepsie, was  indicted  by  the  grand  jury  of  Dutchess  county  upon  six 
counts;  three 'for  grand  larceny  in  the  first  degree,  two  for  hypotheca- 
tion of  customers'  securities,  and  one  for  receiving  stolen  goods.  The 
defendant  was  tried  separately.  At  the  close  of  3ie  evidence  the  dis- 
trict attorney  elected  to  rely  upon  the  counts  of  grand  larceny  in  the 
first  degree  committed  by  a  bailee  or  broker  (embezzlement),  and 
hypothecation  of  customers'  securities.  The  other  counts  were  dis- 
missed. The  jury  convicted  the  defendant  of  the  crime  of  hypotheca- 
tion of  customers'  securities.  This  was  an  acquittal  of  the  charge  of 
grand  larceny,  and  the  verdict  of  the  jury  was  equivalent  to  a  finding 
that  there  was  no  criminal  intent  to  defraud  on  the  part  of  the  defend- 
ant. 

The  firm  of  Atwater,  Foote  &  Sherrill  was  engaged  in  the  brokerage 
business  in  the  city  of  Poughkeepsie.    When  the  government  attempted 

^s»Por  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Dlcttits  A  Indexes 


Digitized  by 


Google 


744  181   NEW  YOBK  SUPPI/BMBNT  (Sup.  Ct 

to  float  the  Liberty  Loans,  the  firm  (whenever  I  use  this  word  I  mean 
the  firm  of  Atwater,  Foote  &  Sherrill)  engaged  in  the  attempted  flota- 
tion. They  received  a  number  of  subscriptions  for  the  first  Liberty 
Loan  of  3^^  per  cent,  bonds.  When  the  second  Liberty  Loan  was 
floated,,  they  took  subscriptions  from  their  customers,  aggregating 
about  $93,000,  many  of  them  being  for  small  amounts,  and  received 
the  initial  payment  of  2  per  centum  thereof.  The  defendant  had  gen- 
eral charge  of  the  subscriptions.  As  the  subscription  blanks  were 
signed  by  the  customers,  they  were  laid  upon  his  desk,  and  he  made 
notations  upon  them,  showing  whether  they  were  to  be  paid  in  full 
or  in  installments.  He  also  noted,  in  his  own  handwriting,  the  bank 
through  which  the  subscriptions  were  to  be  taken.  Instead  of  turning 
over  to  the  banks  the  subscriptions  of  its  customers,  the  firm,  on  vari- 
ous dates  from  October  16,  1917,  to  October  27,  1917,  subscribed  for 
various  amounts  of  Liberty  Bonds  in  its  own  name  at  four  local  banks. 
At  the  Merchants'  National  Bank  the  firm  subscribed  for  bonds  ag- 
gregating in  amount  $13,250,  and  as  the  subscriptions  were  made  the 
2  per  cent,  thereon  was  paid  by  the  firm  to  the  bank.  At  about  the 
same  time  the  subscriptions  for  the  remainder  of  the  $93,000  were 
made  to  three  other  banks.  On  some  of  the  firm's  subscriptions  it  was 
stated  that  the  subscription  was  made  on  behalf  of  the  clients  to  the 
firm,  and  on  all  of  them  a  notation  was  made  of  the  denomination  of 
bonds  required,  in  accordance  with  the  amounts  of  the  customers'  sub- 
scriptions. 

According  to  the  government  plan,  the  first  payment  after  the  initial 
2  per  cent,  was  to  be  made  upon  the  subscriptions  on  the  15th  of  No- 
vember, 1917.  On  November  14th  a  collateral  note,  due  in  three 
months,  was  given  by  the  firm  to  the  Merchants'  National  Bank  for  the 
sum  of  $12,985,  being  98  per  cent,  of  the  subscription  made  at  that  bank. 
This  was  credited  to  the  firm  on  the  books  of  the  bank,  less  discount, 
and  on  that  day  the  firm  gave  its  check  to  the  hank  for  the  sum  of  $12,- 
985,  with  instructions  to  use  the  money  to  take  up  the  bonds.  The  check 
was  signed  by  Sherrill.  Who  signed  the  note  is  in  doubt.  The  note  was 
subsequently  destroyed,  and  there  is  no  definite  evidence  on  this  sub- 
ject; but  there  is  no  doubt  that  the  defendant  knew  of  and  partici- 
pated in  this  transaction.  The  bonds  were  then  unissued,  and  the 
bank  was  to  receive  the  bonds  when  issued  and  hold  them  as  collateral 
security  for  the  pa)rment  of  the  firm's  note. 

Among  the  subscriptions  that  were  taken  through  the  Merchants' 
National  Bank  were  those  of  the  seven  ladies  whose  names  are  men- 
tioned in  the  indictment,  the  total  amount  of  whose  subscriptions  ag- 
gregated $2,350.  The  remainder  of  the  subscriptions  at  this  bank 
were  made  by  28  other  customers  in  small  amotmts ;  so  that  the  sub- 
scription which  the  firm  made  at  this  bank  was  intended  to  supply  the 
bonds  for  the  subscriptions  of  35  different  customers.  It  sufficiently 
appears  that  the  subscriptions  of  the  seven  ladies  mentioned  in  the  in- 
dictment, with  the  possible  exception  of  one  or  two,  were  fully  paid 
to  the  firm  on  or  before  the  15th  of  November,  1917,  which  was  the 
day  after  the  note  collateral  in  form  was  given  to  the  bank. 
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The  bonds  came  to  the  bank  on  or  about  the  27th  or  28th  day  of 
November,  and,  as  was  customary  with  securities  held  as  collateral, 
they  were  placed  in  an  envelope  by  the  bank  and  marked  with  the 
name  of  the  firm.  There  was,  however,  no  allotment  of  them  among 
the  original  subscribers,  for  the  bank  knew  no  one  in  the  transaction 
but  the  firm.  It  was  arranged  between  the  firm  and  the  different  banks 
that  the  firm  might,  by  making  payments  to  the  bank  on  the  note,  re- 
lease such  of  the  bonds  as  the  firm  desired.  And  as  the  customers 
called  for  the  bonds  this  was  done,  and  the  bonds  were  taken  from  any 
one  of  the  banks  as  suited  the  convenience  of  the  firm;,  but  the  money 
paid  to  the  firm  by  the  seven  ladies  was  not  (except  the  original  2  per 
cent.)  used  to  release  bonds  from  the  lien  of  the  bank,  but  remained 
in  the  coffers  of  the  firm.  Matters  continued  in  this  condition  until 
the  13th  of  February,  1918,  when  the  note  fell  due.  The  defendant, 
representing  the  firm,  then  went  to  the  bank,  gave  a  renewal  note  for 
the  same  amount,  to  wit,  $12,985,  due  in  90  days,  and  paid  the  dis- 
count thereon.  This  note,  like  the  first,  was  a  collateral  note  in  the 
form  usually  used  among  bankers,  and  recited  that  $13,250  in  amount 
of  Second  Liberty  Bonds  were  pledged  for  its  payment.  The  bonds 
were  never  in  the  physical  possession  of  the  defendant's  firm;  they 
had  never  been  allocated  to  the  customers'  subscriptions;  and  from 
the  time  of  issuance  they  were  at  all  times  subject  to  the  lien  of  the 
bank  for  98  per  cent,  of  their  purchase  price.  It  was  for  this  act  of 
February  13th,  alleged  to  be  an  hypothecation  of  bonds  belonging  to 
the  seven  ladies,  that  the  defendant  has  been  indicted  and  convicted. 

On  the  1st  of  March  following  the  defendant  discovered  that  two 
of  his  partners  had  been  speculating  under  fictitious  accounts.  It  is 
enough  to  say  that  finally,  by  the  aid  of  expert  accountants,  it  was  dis- 
covered that  the  two  partners  by  dishonest  acts  had  made  away  with 
about  $750,000  and  left  the  firm  hopelessly  insolvent.  The  defendant 
personally  was  innocent,  and  ignorant  of  these  transactions,  and  he 
himself  was  ruined  financially.  He  supposed,  at  the  time  the  money 
was  borrowed  from  the  bank  and  the  note  was  renewed,  and  until  the 
March  following,  that  the  firm  was  fully  solvent.  When  the  note 
given  in  February  fell  due,  the  bonds  held  by  the  bank  as  collateral 
were  sold  to  satisfy  its  lien,  and  the  seven  ladies  lost  their  funds  which 
they  had  paid  the  firm  on  their  bond  subscriptions. 

[2]  The  appellant  with  great  earnestness  urges  that  the  court  er- 
roneously instructed  the  jury  on  the  subject  of  intent.  We  think  the 
charge  was  accurate.  When  submitting  to  the  jury  the  count  of  grand 
larceny,  the  court  charged  that  to  constitute  such  crime  the  people 
must  establish  that  the  acts  were  committed  "with  the  criminal  intent 
to  deprive  the  true  owners  of  their  property  and  to  appropriate  it  to 
the  use  of  himself  or  some  other  person."  When,  on  the  other  hand, 
he  submitted  the  count  of  "hypothecation  of  customers*  securities," 
he  charged  that — 

"If  at  the  time  lie  hypothecated  those  bonds  he  knew  that  they  were  the 
bonds  of  these  customers  mentioned  in  this  indictment,  and  that  the  bonds 
Were  paid  for,  then  this  case  Is  made  out." 
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Again: 

"Should  yon  find  that  he  knowingly,  Intentionally,  realizing  what  he  was 
doing,  knowing  that  these  securities  belonged  to  the  customers,  hypothecated 
them  for  the  debt  of  the  firm,  he  is  guilty  of  the  charge  of  hypothecation, 
although  he  was  Innocent  upon  the  other  charge." 

The  justice  discriminated  accurately  between  the  intent  necessary 
to  constitute  the  crime  of  grand  larceny  and  that  necessary  to  con- 
stitute the  crime  of  h)rpothecation  of  customers'  securities;  and  at 
several  times  during  the  charge,  and  when  the  jury  came  back  and 
asked  that  the  court  again  define  the  difference  between  hypothecat- 
ing bonds  and  grand  larceny,  the  same  instruction  was  given,  always 
charging  that  the  intent  to  do  the  act  must  be  accompanied  by  knowl- 
edge "that  the  property  belongs  to  the  customer,  and  that  it  is  fully 
paid  for,  that  the  broker  has  no  lien  on  it."  Nowhere  did  the  court 
chajge  that  the  mere  act  of  hypothecating  the  securities  that  the  cus- 
tomers owned,  constituted  the  crime,  but  that  it  was  the  knowledge  on 
the  part  of  the  defendant  that  the  bonds  were  paid  for  and  belonged 
to  the  customers  that  stamped  the  act  as  criminal. 

When  we  compare  the  statute  defining  grand  larceny  (section  1290 
ef  the  Penal  Law  [Consol.  Laws,  c.  40])  with  that  defining  the  crime 
of  hypothecation  of  customers'  securities  (section  956  of  the  Penal 
Law),  the  different  nature  of  the  intent  necessary  to  constitute  the 
two  crimes  is  plain.  The  statute  defining  larceny  (section  1290)  be- 
gins: 0 

"A  person  who,  with  the  intent  to  deprive  or  defraud  the  true  owner  of  his 
piroperty,  or  of  the  use  and  benefit  thereof,  or  to  appropriate  the  same  to  the 
use  of  the  taker,  or  of  any  other  person,**  etc., 

— whereas,  no  such  words  arc  found  in  section  956.  Undoubtedly  a 
criminal  intent  is  necessary  to  constitute  the  crime  of  which  the  de- 
fendant was  convicted;  but  the  criminality  of  the  intent  consists  of 
the  intent  to  do  the  prohibited  act  with  knowledge  of  all  the  facts  con- 
stituting the  crime — ^in  this  case  that  the  bonds  were  the  property  of 
the  customers,  in  the  possession  of  the  defendant  for  safe-keeping  or 
otherwise,  and  that  the  defendant  had  no  lien  thereon.  People  ex  rel. 
Hegeman  v.  Corrigan,  195  N.  Y.  1,  87  N.  E.  792.  The  intent  to  de- 
fraud, which  is  an  element  of  the  crime  of  larceny,  is  not  a  constitu- 
ent of  the  crime  of  hypothecating  Customers*  securities;  it  is  the  in- 
tent to  knowingly  do  the  wrongful  act  prohibited  by  the  statute. 

[3]  When  the  act  is  a  pmrely  innocent  one,  forbidden  by  the  .Leg- 
islature from  considerations  of  public  policy,  no  criminal  intent  is  nec- 
essary. Doing  the  act  alone  is  the  crime,  and  it  is  not  excused  by 
ignorance  or  mistake  of  fact.  People  v.  Werner,  174  N.  Y.  132,  66 
N.  E.  667.  I  think,  however,  that  the  crime  of  which  the  defendant 
was  convicted  does  not  fall  within  that  category.  The  object  of  the 
statute  was  to  protect  the  property  of  customers,  left  in  possession  of 
a  broker  for  safe-keeping  or  otherwise,  from  loss  by  the  unauthorized 
and,  in  the  domain  of  morals,  wrongful  act  of  the  broker.  The  stat- 
ute is  aimed  at  such  wrongful  act.  The  criminal  intent  is  doing  the 
act  with  the  knowledge  of  the  violated  rights  of  the  customer.    It  is 
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the  intent  to  do  this  wrongful  act,  and  not  the  intent  to  defraud,  which 
characterizes  most  crimes  against  property,  that  satisfies  this  criminal 
statute.  I  think  the  charge  of  the  court  was  accurate  and  discriminat- 
ing. 

The  statute  under  which  the  defendant  was  convicted  reads  as  fol- 
lows: 

"Sec.  95d.  Mypotheoation  of  Customer^  8ecuritie9,  A  person  engaged  in  the 
business  of  purchasing  and  selling  as  a  broker  stocks,  bonds  or  other  evi- 
dences  of  debt  of  corporations,  con^panies  or  associations,  who- 

"1.  Having  in  his  possession,  for  safe-keeping  or  otherwise,  stocks,  bonds  or 
other  evidences  of  debt  of  a  corporation,  company  or  association  belonging  to 
a  customer,  without  having  any  lien  thereon  or  any  special  property  therein, 
pledges  or  disposes  thereof  without  such  customer's  consent ;  or    *    *    * 

'*1b  guilty  of  a  felony,  punishable  by  a  fine  of  not  more  than  five  thousand 
doUars  or  by  imprisonment  for  not  more  than  two  years,  or  by  Jt)oth. 

*'Every  member  of  a  firm  of  brokers,  who  either  does,  or  consents  or  assents 
to  the  doing  of  any  act  which  by  the  provisions  of  this  or  the  last  preceding 
section  is  made  a  felony,  shaU  }jfi  guUty  thereof." 

The  clause  omitted  from  the  quoted  statute  refers  to  securities  up- 
on which  the  broker  has  a  lien  and  is  irrelevant  to  the  case  at  bar. 

[4]  In  order  to  ccHistitute  the  crime,  possession  of  the  securities 
for  safe-keeping  or  otherwise  by  the  defendant  and  a  plec^ing  of 
them  are  necessary.  The  defendant  never  had  these  bonds  in  his 
actual  possession,  and,  so  far  as  the  record  shows,  he  never  saw  them. 
The  bonds  were  not  obtained  on  the  subscriptions  made  by  the  cus- 
tomers. The  defendant's  firm,  for  conveniencfe  and  economy  of  la- 
bor, made  its  own  subscriptions  through  the  bank  in  denominations  fit 
to  meet  the  customers*  subscriptions.  Using  the  2  per  cent,  deposited 
by  the  customers,  it  borrowed  the  remaining  money  from  the  bank  on 
a  collateral  note  and  gave  its  check  to  the  bank  to  pay  for  the  bonds. 
When  the  bonds  were  allotted  by  the  government  they  came  into  the 
possession  of  the  bank  as  pledgee  under  the  collateral  note,  the  dis- 
count of  which  produced  the  money  to  pay  for  them.  A  large  num- 
ber of  bonds  were  held  in  the  local  banks,  and  as  the  customers  from 
time  to  time  called  for  them  the  firm  paid  enough  to  release  such  as 
were  wanted,  and  handed  them  to  the  customers.  The  note  in  the 
Merchants*  Bank  fell  due  on  February  13,  1918.  The  seven  ladies 
had  long  before' paid  the  firm  for  their  bonds,  and  this,  we  must  as- 
sume from  the  verdict  rendered,  under  the  law  as  charged  by  the 
court,  was  known  to  the  defendant.  The  defendant  went  to  the  bank 
and  renewed  the  note,  leaving  the  bonds  with  the  bank  as  pledgee. 
Was  the  firm  in  possession  of  the  bonds  within  the  meaning  of  the 
statute? 

It  is  urged  by  the  appellant  that  the  statute  refers  to  actual  posses- 
sion. On  the  other  hand,  the  district  attorney  claims  that  constructive 
possession  satisfies  the  statute.  I  quote  some  remarks  of  Justice  La- 
mar in  Nat.  Safe  Dep.  Co.  v.  Illinois,  232  U.  S.  at  page  67,  34  Sup. 
Ct.  at  page  212,  58  L.  Ed.  504,  not  as  tending  to  solve  the  question, 
but  as  showing  its  diffictdties : 

"This  is  one  of  that  dass  of  cases  which  illustrate  the  fact  that,  both  in 
common  speech  and  in  legal  terminology,  there  is  no  word  more  ambiguous 


Digitized  by 


Google 


748  181   NBW  TORK  SUPPLBMBNT  (Sup.  Ct 

in  its  meaning  tban  ^possession.'  It  is  interchangeably  used  to  describe  actual 
possession  and  constructive  possession,  which  often  so  shade  into  one  another 
that  it  Is  difficult  to  say  when  one  ends  and  the  other  begins." 

Several  of  the  cases  cited  by  the  district  attorney  refer  to  posses- 
sion of  real  property.  Churchill  v.  Onderdonk,  59  N.  Y.  134 ;  Wes- 
ton V.  Stoddard  et  al.,  137  N.  Y.  119,  33  N.  E.  62,  20  L.  R.  A.  624, 
33  Am.  St.  Rep.  697;  Brown  v.  Volkening,  64  N.  Y,  16\  Brown  v. 
Grossman,  20^  N.  Y.  471,  100  N.  E.  42.  It  is  true  that  constructive 
possession,  or  m  other  words  possession  in  law,  follows  the  legal  title 
to  real  property,  and  often,  as  in  partition  actions  and  in  actions  lo 
determine  the  title  to  real  property,  the  term  "possession"  is  satisfied 
by  constructive  possession.  But  these  cases  have  no  application  to 
the  construction  of  a  statute  defining  a  crime  relating  to  personal  prop- 
erty. People  V.  Britton,  134  App.  Div.  275,  118  N.  Y.  Supp.  989,  was 
a  case  of  larceny  by.  an  agent,  trustee,  oi^officer  of  a  corporation,  and 
it  was  decided  that  actual  possession  was  not  essential.  But  in  that 
case  the  court  was  considering  a  crime  under  section  1290  of  the 
Penal  Law.  The  section  reads :  "Having  in  his  possession,  custody, 
or  control,  as  a  bailee.  *  *  *  "  The  words  "custody"  and  "con- 
trol" are  relied  on  in  the  opinion  of  the  court  as  requiring  the  decision 
that  actual  possession  was  not  necessary.  In  section  956,  imder 
which  defendant  was  convicted,  the  words  "custody"  and  "control" 
are  omitted,  and  the  word  "possession"  only  is  used. 

I  am  not  prepared  to  say  that  actual  physical  possession  is  always 
necessary  to  constitute  the  crime  under  section  956.  For  instance,  if 
the  broker  had  these  securities  in  a  safe  deposit  vault,  and  the  pledge 
was  made  by  a  clerk  under  his  direction,  or  if  he  had  placed  them  with 
the  bank  for  safe-keeping  and  had  gone  to  the  bank  and  pledged  them 
without  taking  physical  possession,  or  if  he  had  purchased  and  paid 
for  them  through  the  bank,  and  they  had  come  into  the  possession  of 
the  bank,  holding  them  simply  as  custodian  for  him,  and  he  had  gone 
to  the  bank  and  pledged  them,  even  without  taking  them  into  his  phys- 
ical possession,  I  think  the  statute  would  be  satisfied.  In  all  these 
cases  the  broker  has  the  present  right  to  actual  physical  possession. 

[5]  But  in  the  case  at  bar  the  defendant  not  only  did  not  have 
physical  possession,  but  he  never  had  the  right  of  possession  as  against 
the  bank.  I  do  not  think  constructive  possession  can  exist  without 
the  right  to  possession.  Undoubtedly,  if  securities  belonging  to  a 
broker  were  in  his  safe  deposit  vault  or  in  the  hands  of  an  employe, 
he  would  have  constructive  possession  of  them.  In  such  cases  he  has 
the  right  to  immediate  possession,  and  can  at  will  reduce  them  to  phys- 
ical possession.  When  the  original  note  was  given  on  November  15, 
the  customers  had  not  paid  for  the  bonds,  and  the  transaction  at  that 
time  did  not  violate  the  statute.  The  bonds  came  to  the  bank  subject 
to  its  lien  for  98  per  cent,  of  their  face  value.  There  never  was  a 
time  when  the  firm  had  the  right  to  go  to  the  bank  and  take  possession 
of  them.  As  between  the  firm  and  the  bank,  the  bank  had  tiie  special 
property  in  the  bonds,  and  the  firm  could  get  possession  only  by  the 
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pa)mient  of  the  note.  We  are  construing  a  statute  which  creates  a 
new  crime,  and  I  think  the  word  "possession"  should  be  given  its 
usual  meaning.  It  was  not  for  nothing  that  the  Legislature  omitted 
the  words  "custody"  and  "control,"  which  were  then  before  them  in 
the  definition  of  larceny  by  a  bailee  or  agent.  The  best  reflection  I 
can  bring  to  bear  on  the  subject  tends  to  the  conclusion  that  the  bonds, 
which  had  always  been  subject  to  the  lien  of  the  bank  for  98  per 
cent,  of  their  face  value,  and  which  at  no  time  had  the  defendant  the 
right  to  take  into  possession  as  against  the  bank,  cannot  be  said  to 
have  been  in  the  possession  of  the  defendant. 

The  remaining  question  is  whether  the  defendant  pledged  the  bonds. 
On  proper  analyses  I  think  this'  question  is  practically  the  same  as  the 
one  just  considered.  If  the  defendant  had  possession,  he  pledged 
them ;  otherwise  not.  The  district  attorney  cites  the  case  of  Van  Blar- 
com  et  al.  v.  Broadway  Bank,  22  N.  Y.  Super.  Ct.  532,  to  the  effect 
that,  when  a  bank  already  holds  securities  in  pledge,  the  pledge  can  be 
extended  to  other  obligations,  by  oral  agreement.  I  see  no  reason  to 
doubt  this  proposition ;  but  it  has  no  application  to  this  case.  Let  us 
consider  what  the  defendant  did  on  the  13th  of  February,  1918.  The 
bonds  were  already  in  the  bank,  subject  to  the  bank's  lien  for  98  per 
cent,  of  their  value,  upon  a  collateral  note  given  by  the  defendant.  On 
that  date  the  defendant  went  to  the  bank  and  gave  another  collateral 
note  in  place  of  the  one  already  there.  The  legal  relation  of  the  partiei^ 
was  not  changed  at  all  by  this  act,  except  that  the  time  for  the  pay- 
ment of  the  note  was  extended.  No  additional  burden  was  put  upon 
the  bonds  at  that  time.  If  the  defendant  had  done  nothing,  the  legal 
relation  would  have  been  exactly  the  same,  except  that  the  bank  would 
have  had  the  right  to  foreclose  immediately.  The  renewal  note  had 
no  other  effect  than  to  postpone  the  time  when  the  bank  could  realize 
upon  the  securities.  We  must  take  the  facts  as  they  are.  True,  the 
defendant  might  have  paid  the  note,  and  taken  the  bonds  into  his  pos- 
session, and  rehypothecated  them;  but  he  did  not  do  it.  The  statute 
forbids  the  imposing  of  a  lien  by  way  of  pledge  on  the  securities  be- 
longing to  a  custmer,  or  the  disposing  of  them.  The  defendant  did 
neither  one  of  these  two  things.  He  imposed  no  lien  upon  the  bonds 
at  that  time.  He  at  that  time  did  nothing  affecting  the  ownership  or 
the  interest  of  the  customers  in  the  securities.  He  paid  at  that  time 
the  discount  for  the  extension  of  the  note.  The  customers  had  ex- 
actly the  same  rights  in  the  bonds  as  they  had  before — neither  more 
nor  less. 

The  court  charged  the  jury  that  the  bonds  were  hypothecated  at 
that  time,  and  I  find  no  exception  to  that  charge.  The  point  is  avail- 
able, however,  upon  the  motion  of  the  defendant  to  advise  the  jury  to 
acquit.  If  my  view  of  this  case  is  correct,  the  crime  was  not  proved, 
and  tTieref  ore  the  motion  to  acquit  should  have  been  granted,  and  the 
exception  to  the  refusal  to  grant  it  is  fatal  to  the  conviction. 

I  recommend  that  the  judgment  be  reversed  on  the  facts,  because 
the  facts  alleged  in  the  indictment  are  not  proved,  and  on  the  law,  be- 
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cause  the  facts  actually  proved  do  not  constitute  a  crimen  and  that  the 
indictment  be  dismissed. 

RICH,  PUTNAM,  and  KELLY,  JJ.,  concur. 
JAYCOX,  J.,  dissents. 


(191  App.  Dlv.  660)  - 

PEOPLE  V.  CHAPMAN. 

(Supreme  Ck>iirt,  Appellate  Division,  Third  D^artment.    May  5,  1920.) 

1.  Criminal  law  «=»1165(1) — Ekbobb  not  disbeqabded   whebb  guilt  not 

CLEAR. 

Where  defendant's  guilt  is  not  dear,  and  there  Is  practically  an  even 
chance  that  he  is  innocent,  errors  which  under  other  circumstances  might 
be  disregarded  cannot  be  treated  as  unimportant. 

2.  Cbiminal  law  €=»366(3) — ^Declabations  by  pebson  injxtbed  nr  burning 

BUILDING,  AFTOB   BEMOVAL  FBOM  PREMISES,   NOT  BES  GESTiB. 

On  a  trial  for  arson,  declarations  of  a  person,  who  was  in  the  burning 
building  and  was  injured  therein,  in  response  to  questions  addressed  to 
him  after  he  had  been  removed  from  premises  to  a  neighboring  house, 
concerning  an  alleged  explosion  while  he  was  in  the  building,  were  not 
admissible  as  part  of  the  res  gestae. 

3.  Cbiminal  law  ^=»363 — ^Test  of  bes  OESTiB  stated. 

Whether  a  declaration  is  admissible  as  part  of  the  res  gests  depends 
on  whether  it  was  so  spontaneous  and  natural  an  utterance  as  to  exclude 
the  idea  of  fabrication,  or  whether  it  was  in  the  nature  of  a  narrative 
of  what  had  occurred. 

Appeal  from  Washington  County  Court. 

C.  Edward  Chapman  was  convicted  of  arson  in  the  third  degree, 
and  he  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Fred  A.  Bratt,  of  Ft.  Edward  (Lawrence  B.  McKelvey,  of  Saratoga 
Springs,  of  counsel),  for  appellant. 
Wyman  S.  Bascom,  Dist.  Atty.,  of  Ft.  Edward,  for  the  People. 

W(X)DWARD,  J.  The  defendant  was  charged  in  the  indictment 
as  follows :  That  the  defendant  on  July  24,  1918,  "did  willfully  and 
feloniously  set  on  fire  and  bum  a  certain  vacant  dwelling  house"  be- 
longing to  the  defendant  in  the  town  of  Ft.  Edward.  The  defendant 
was  put  on  trial  before  the  Washington  county  court  and  a  jury  on 
the  26th  day  of  May,  1919,  at  Hudson  Falls,  N.  Y.,  and  was  convicted 
of  the  crime  as  charged.  The  learned  county  judge  before  whom  the 
case  was  tried  has  granted  a  certificate  of  reasonable  doubt  and  admit- 
ted the  defendant  to  bail,  and  appeal  comes  to  this  court. 

The  learned  court  below,  in  its  certificate,  says  that  the — 

"particular  rulings  believed  to  have  been  erroneous,  together  with  any  other 
grounds  upon  which  it  is  granted,  are  as  follows:  I  have  doubt  as  to  the 
correctness  of  the  court's  ruUng  in  admitting  the  declarations  of  Robert 
Graham ;  also  as  to  the  court's  ruling  in  denying  the  defendant's  motion  to 
dismiss  the  indictment,  and  for  a  direction  of  a  verdict  of  acquittaL" 

^s»For  otber  cases  see  same  topic  ft  KEY-NUMBER  in  aU  Key-Numbered  Digests  ft  Indexes 
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[1]  It  is  not  to  be  doubted  that  the  vigilant  district  attorney  of 
Washington  county  has  surrounded  the  defendant  with  a  number  of 
suspicious  circumstances,  but  it  seems  to  us  that  he  has  failed  to  make 
it  very  clear  that  the  crime  was  actually  committed  by  the  defendant. 
Under  such  circumstances  we  are  not  at  liberty  to  consider  errors  as 
unimportant  which  under  other  circumstances  might  be  disregarded. 
It  is  possible  that  the  defendant  actually  committed  the  crime  with 
which  he  is  charged,  but  the  evidence  does  not  exclude  a  practically 
even  chance  that  he  may  be  innocent.  The  defendant  had  sold  certain 
premises  in  the  town  of  Ft.  Edward  to  the  Standard  Oil  Company,  ap- 
parently to  be  used  in  connection  with  its  distributing  station.  He  had 
reserved  from  sudi  sale  a  building  occupied  by  himself  as  a  dwelling, 
and  which,  according  to  the  respondent's  counsel,  was  lacking  in  artis* 
tic  conception  and  execution.  It  was  described  as  resembling  two 
enormous  packing  cases,  setting  one  on  top  of  the  other,  and  counsel 
says  in  his  brief,  "That  it  was  a  monstrosity  may  well  be  imagined," 
and  it  is  of  such  characterization  as  this  that  much  of  the  case  against 
the  defendant  is  builded. 

Emphasis  is  laid  on  the  fact  that  the  defendant  is  "z  plumber,  and 
not  a  carpenter,"  and  that  he  was  an  inventor;  the  suggestion  being 
made  that,  because  of  this  fact,  he  might  have  contrived  an  apparatus 
to  start  the  fire,  which  occurred  at  midnight  on  the  24th  day  of  July, 
at  a  tinje  when  the  defendant  and  his  wife  were  concededly  20  miles 
from  the  premises.  The  defendant  claimed  that  he  had  intended  mov- 
ing this  "monstrosity"  across  the  street,  to  join  it  with  another  house 
owned  by  him  at  that  point,  and  it  cropped  out  in  the  evidence  that 
the  neighbors  were  opposed  to  this ;  that  some  of  them  had  gone  so 
far  as  to  suggest  that  they  would  bum  the  "monstrosity"  before  they 
would  submit  to  having  it  moved  and  placed  as  desired  by  the  defend- 
ant, and  it  is  the  theory  of  the  respondent  that  the  defendant,  having 
an  insurance  of  $500  on  the  building,  and  being  confronted  with  the 
difficulties  of  moving  the  "monstrosity"  and  a  short  period  of  time  in 
which  to  accomplish  this  result,  set  fire  to  the  property  with  a  view  to 
realizing  upon  the  insurance.  It  was  conceded  by  the  people's  witness 
that  the  house  was  worth  $500  for  moving ;  the  evidence  is  uncontra- 
dicted that  the  defendant  had  made  arrangements  with  a  contractor  for 
the  removal  of  the  building,  but  that  the  work  had  been  delayed  on 
account  of  the  contractor's  other  engagements,  and  that  the  contractor 
was  actually  to  have  commenced  the  work  on  the  morning  following 
the  fire. 

Men  do  not  usually  accept  the  risks  of  committing  a  crime  of  the 
gravity  of  arson  for  the  purpose  of  selling  property  of  the  actual  value 
of  the  insurance  upon  Uie  premises,  and  all  that  the  defendant  had 
said  and  done  in  reference  to  the  removal  of  this  building  was  consist- 
ent with  his  rights — ^was  consistent  with  that  innocence  which  the  law 
presumes.  Any  good  citizen  might  have  done  all  that  the  defendant 
is  shown  to  have  done  in  this  regard,  and  have  been  fully  justified, 
and  the  fact  that  the  fire  occurred  does  not  of  itself  justify  the  con- 
clusions that  these  perfectly  innocent  acts  were  but  the  cover  for  an 
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intended  crime.  The  evidence  does  not  exclude  the  idea  of  innocence 
in  this  regard. 

But  there  were  other  suspicious  circumstances.  When  the  fire 
alarm  was  turned  in,  on  the  night  of  July  24th,  one  of  the  fire  com- 
panies discovered,  after  the  fire  truck  was  put  in  motion,  that  the 
gasoline  had  been  shut  off  from  the  motor,  and  the  apparatus  was 
delayed  some  minutes  while  this  was  being  discovered  and  remedied, 
and  it  was  shown  that  the  defendant,  who  was  a  member  of  this  par- 
ticular company,  had  been  in  the  garage  about  9  o'clock  in  the  evening 
looking  for  some  waste  to  wipe  his  hands,  which  he  said  he  had  dirtied 
in  fixing  the  oil  in  his  own  car.  This  was  a  suspicious  circumstance ; 
it  was  emphasized,  perhaps,  by  the  proof  tEat  there  was  a  lavatory  with 
hot  and  cold  water  which  the  defendant  might  have  used;  but  it  is 
minimized  by  the  fact  that  the  defendant  was  only  in  the  garage  for  a 
short  time,  just  about  long  enough  to  do  the  errand  that  he  suggested, 
and  that  the  garage  was  unlocked  at  all  times  and  accessible  to  persons 
generally,  and,  so  far  as  we  are  able  to  gather  from  the  record,  there 
was  no  particular  reason  why  the  defendant  might  not  have  entered  the 
garage  without  the  knowledge  of  any  one,  if  he  had  intended  to  do 
what  the  jury  was  asked  to  infer  he  did  do.  There  was  no  evidence 
of  how  long  the  motor  had  been  standing  in  the  garage  without  use ; 
no  time  is  fixed  when  the  gasoline  was  shown  to  be  in  position  to 
flow,  and  with  all  the  possibilities  that  the  gasoline  may  haye  been 
shut  off  accidentally,  or  in  the  inspection  or  repair  of  the  motor  truck, 
or  in  many  ways  that  might  be  suggested,  it  is  permitting  a  jury  to 
guess  a  good  deal  when  they  draw  the  inference  that  the  defendant 
deliberately  disabled  the  motor. 

There  is  evidence,  likewise,  when  the  firemen  reached  the  scene  of 
the  fire,  that  they  found  the  cap  nuts  of  two  of  the  water  hydrants  dis- 
placed, so  that  the  ordinary  wrenches  carried  by  the  fireman  would 
not  open  them;  and  one  woman  testified  that  at  about  4  o'clock  on 
the  morning  previous  to  the  fire  she  saw  a  man,  whose  general  makeup 
corresponded  to  that  of  the  defendant,  in  the  vicinity  of  these  hydrants. 
She  refused  to  identify  the  defendant  as  this  man,  saying  it  was  too 
dark  to  distinguish  him,  though  he  was  coming  toward  her  at  one  time. 
She  does  not  claim  that  she  saw  him  touch  the  hydrants;  that  she 
even  saw  him  at  a  point  where  he  could  touch  them.  He  was  simply 
in  the  general  neighborhood  of  the  hydrants  and  turned  and  walked 
out  of  the  range  of  her  vision.  But  the  defendant  was  a  plumber,  and 
of  course  he  could  take  off  these  nuts,  just  as  any  other  man  could  do 
with  a  monkey  wrench,  and  the  fire  occurred  the  same  night  following. 
The  circumstances  are  suspicious,  but  they  do  not  show  that  the  de- 
fendant was  the  man  who  was  there,  nor  does  it  appear  that  the  man 
whom  this  witness  saw  was  actually  engaged  in  putting  the  hydrants 
out  of  working  order. 

The  house  was  dismantled;  everything  was  in  shape  for  the  pro- 
posed moving.  The  defendant's  wife  was  in  a  delicate  condition,  and 
gave  birth  to  a  child  soon  afterward.  They,  in  company  with  the 
defendant's  wife's  sister  and  another  lady,  apparently  at  tfie  sugges- 
tion of  the  wife's  sister,  started  some  time  after  9  o'clock  in  the  eve- 
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ning  for  a  drive,  and  brought  up  at  the  homo  of  a  friend  some  20  miles 
away,  where,  after  urging,  they  remained  overnight  and  started  for 
home  early  the  next  morning,  stopping  on  the  way  at  the  home  of  the 
contractor  who  was  to  move  the  building,  and  there  learning  of  the 
fire.  These  things  are  suspicious  circumstances,  and  yet  there  is  no 
act  on  the  part  of  the  defendant,  which  is  dearly  established,  which 
is  not  as  cdnsistent  with  innocence  as  with  guilt. 

[2]  Just  how  the  fire  started  is  not  known.  The  only  person  who 
is  shown  to  have  been  present  in  the  building  in  the  immediate  moment 
of  the  discovery  was  Robert  Graham,  a  watchman  for  the  Standard 
Oil  Company,  whose,  property  immediately  adjoined  the  building.  The 
defendant's  wife  was  there  some  time  between  9  and  10:30,  the  exact 
time  being  in  dispute;  but  the  evidence  is  wholly  uncontradicted  that 
the  defendant  was  not  there  after  7 :45  in  the  evening,  so  that,  if  the 
defendant  is  responsible  for  the  fire,  he  must  have  used  his  inventive 
faculties  to  produce  a  fire  at  least  4  hours  after  he  was  at  the  premises, 
unless  he  made  use  of  his  wife  in  some  way,  and  there  is  no  evidence 
of  any  act  on  her  part  in  this  regard.  There  is  some  evidence  of  an 
explosion  in  connection  with  the  fire,  but  all  the  testimony  relating 
to  the  explosion  shows  that  it  occurred  after  the  fire  was  well  under 
way,  so  that  the  reflection  of  the  light  was  seen  at  a  considerable 
distance  away,  and  the  character  of  the  explosion  seems  quite  indefi- 
nite in  the  minds  of  the  witnesses,  and  it  apparently  was  something 
like  a  gtm  or  pistol  shot;  but  we  find  no  evidence  of  any  fragments 
of  a  bomb,  or  anything  of  that  character,  and  except  for  the  declara- 
tions of  Robert  Graham,  alleged  to  have  been  made  in  response  to 
questions  addressed  to  him  after  he  had  been  removed  from  the  prem- 
ises to  a  neighboring  house,  and  received  as  a  part  of  the  res  gestae, 
the  cause  of  the  fire  is  enveloped  in  mystery. 

It  was  established  that  Graham  was  seen  to  jump  from  the  burning 
building  with  his  clothes  all  ablaze,  and  that  he  died  shortly  afterward 
in  the  hospital  as  a  result  of  his  injuries.  The  district  attorney  inter- 
rogated one  of  the  people's  witnesses,  Jennie  Kelleher,  in  reference  to 
the  tragic  details,  and  then  asked  her  (referring  to  Graham),  "What 
did  he  say  there  in  your  presence?"  Counsel  for  defendant  objected, 
on  the  ground  that  the  testimony  was  incompetent,  hearsay,  not  in  the 
presence  of  the  defendant ;  that  it  was  from  a  man  not  shown  to  have 
been  contemplating  death;  and  that  it  was  no  part  of  the  res  gestse. 
The  objection  was  overruled  and  the  defendant  excepted.  The  wit- 
ness answered: 

"He  said  he  saw  a  BmaU  light,  and  burst  in  one  of  the  doors,  and  rushed 
np  stairs,  and  found  a  part  of  a  mattress  lying  on  the  floor ;  picked  It  up,  and 
ran  to  the  window,  and  when  he  went  to  throw  it  out  something  exploded, 
and  blew  the  flames  all  over  him." 

.  Another  witness,  Edward  Kelleher,  over  the  same  objection  and 
exception,  testified  as  to  the  same  circumststoces ;  that  Graham  was 
brought  into  his  house,  and  that  he  (the  witness)  asked  Graham  what 
happened,  and  that  Graham  said: 

*'I  went  in  the  house,  and  it  aU  went  like  that,  and  I  got  aU  burned  before 
I  got  out;  I  had  to  Jump." 

181N.T.S.--48 
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This  witness  again  described  the  horrible  condition  of  Graham,  and 
under  further  questioning  said  that  Graham  said  that  "he  seen  a  light 
in  the  house" ;  that  he  then  went  in,  and  before  he  got  out  it  was  all 
ablaze.  Counsel  endeavored  to  bring  out  from  this  witness  that  Gra- 
ham referred  to  the  mattress,  but  was  unable  to  do  so,  though  the 
manner  of  the  question  and  the  surroundings  were 'such  as  to  induce 
the  jury  to  place  credence  upon  the  theory  that  there  was'a  mattress 
which  had  been  arranged  to  explode,  which,  in  connection  with  the 
emphasis  upon  the  alleged  inventive  talents  of  the  defendant,  helped 
to  patch  up  a  theory  that  he  must  have  been  guilty. 

[3]  The  learned  court  held  that  the  evidence  was  not  admissible  as 
that  of  a  dying  declaration ;  that  the  necessary  conditions  did  not  ex- 
ist ;  but  permitted  its  inclusion  upon  the  theory  that  it  was  a  part  of 
the  res  gestae.  But  the  conceded  facts  show  that  it  was  not  properly 
received  under  that  rule.  The  rule  is  that  the  distinction  to  be  made 
(between  an  admissible  and  inadmissible  declaration)  is  in  the  char- 
acter of  the  declaration ;  whether  it  be  so  spontaneous,  or  natural,  an 
utterance  as  to  exclude  the  idea  of  fabrication ;  or  whether  it  be  in  the 
nature  of  a  narrative  of  what  had  occurred. 

"  *In  the  present  case,' "  say  the  court  In  Peojjle  v.  Sprague,  217  N.  Y.  373. 
378,  379,  111  N.  E.  1077,  1079,  "'the  declaration  of  the  deceased  was  not 
spontaneous;  it  was  called  forth  by  the  Inquiry  as  to  "what  had  happened" 
and  waa,  distinctly,  narrative.'  Greener  v.  General  Electric  Co.,  209  N.  T. 
136,  138.  In  the  case  we  are  now  considering  the  declaration  was  not  so 
spontaneous  or  natural  as  to  exclude  the  idea  that  it  was  the  outgrowth 
of  the  threat  made  to  the  deceased  by  the  appellant  that  he  would  get  a 
gun  and  shoot  him,  or  the  idea  that  the  deceased  fabricated  it.  The  space 
of  time  between  the  shooting  and  the  declaration  was  considerable.  The 
distance  traveled  by  the  deceased  in  going  to  the  doorway,  where  the  dec- 
laration was  made,  from  where  he  was  when  shot,  was  substantial.  The 
declaration  was  called  forth  by  the  inquiry,  'What  is  the  matter?*  and  was 
distinctly  narrative.  The  declaration  made  under  such  conditions  was  wholly 
untrustworthy  and  should  not  have  been  received." 

•  This  is  substantially  the  condition  presented  in  the  instant  case. 
The  witness  says  that  Graham  was  upon  his  piazza,  and  that  after  he 
had  telephoned  the  fire  department  he  ran  out  and  asked  Graham  what 
happened,  and  Graham  is  alleged  to  have  given  the  explanation  above 
narrated.  He  was  away  from  the  fire,  and  a  substantial  time  had 
elapsed,  and  he  merely  gave  his  version  of  what  had  happened,  not 
under  oath,  and  not  with  the  solemnity  which  gives  character  to  a 
dying  declaration.  It  was  a  little  more  dramatic,  a  little  more  likely 
to  prejudice  a  jury,  than  the  narrative  of  some  John  Smith  who  was 
not  injured;  but  it  had  no  more  place  in  the  legitimate  trial  of  the 
issues  involved  than  the  hearsay  declarations  of  any  other  imswom 
person,  and  it  was  error  to  permit  it  to  go  to  the  jury. 

It  is  very  doubtful  if  the  jury  would  have  reached  a  verdict  of 
guilty  upon  the  testimony  before  them,  except  for  this  declaration  on 
the  part  of  Graham,  very  doubtful  if  the  court  would  not  have  been 
justified  in  directing  a  verdict  without  this  alleged  fact  in  the  case,  and, 
as  it  had  no  legitimate  place  in  the  case,  it  is  the  duty  of  this  court  to 
reverse  the  judgment. 

The  judgment  appealed  from  should  be  reversed.  All  concur; 
JOHN  M.  KELLOGG,  P.  J.,  in  the  result. 
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TUOTI  T.  BBNENSON. 

(Sapreme  Court,  Appellate  Term,  First  Department     April  14,  1920.) 

!•  Bbokebs  ^=»57(2) — Not  sntitleo  to  oompenbatioiv  whsbs  fabtis8  bab- 
gained  on  different  tebms. 

A  broker,  who  brought  parties  together  and,  upon  a  flaw  being  found  In 
the  title  of  land  of  one  party  to  be  exchanged,  did  nothing  more,  except 
await  the  outcome  of  supposed  efforts  to  cure  the  title,  is  not  entitled 
to  compensation,  where  one  of  the  parties  sold  his  land,  and  the  parties 
got  together,  and  through  their  own  efforts  came  to  a  bargain  upon  other 
and  different  terms  from  those  that  obtained  during  the  course  of  the 
broker's  period  of  service,  even  though  there  was  a  collusive  understand- 
ing between  the  parties  to  hinder  the  broker,  in  the  event  of  his  making 
a  claim  for  brokerage. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Joseph  Tuoti  against  Robert  Benenson.  From  a  jiKig- 
ment  in  favor  of  plaintiff,  entered  upon  the  verdict  of  a  jury,  de- 
fendant appeals.  Judgment  reversed,  and  complaint  dismissed  on  the 
merits. 

Argued  February  term,  1920,  before  LEHMAN,  FINCH,  and 
MULLAN,  JJ. 

Anthony  J.  Romagna,  of  New  York  City,  for  appellant. 
Albert  H.  Vitale,  of  New  Yoif  City  (A.  Abel  Enklewitz,  of  New 
York  City,  of  counsel),  for  respondent. 

MULLAN,  J.  The  evidence  warranted  findings  that  plaintiff,  a 
real  estate  broker,  submitted  to  defendant,  the  owner  of  premises  on 
Beaumont  avenue,  an  offer  of  Barbiera,  a  client  of  the  plaintiff,  to 
purchase  defendant's  property,  subject  to  an  existing  first  mortgage, 
upon  terms  of  payment  of  part  of  the  purchase  price  in  the  form  of  a 
second  mortgage  on  defendant's  property  and  payment  of  the  balance 
by  conveying  to  defendant,  free  and  clear,  property  on  Van  Buren 
street,  owned  by  Barbiera;  that  defendant  expressed  a  willingness  to 
accept  the  proposition;  that  Barbiera  refused  to  enter  into  the  con- 
tract, stating  that  there  was  a  flaw  in  his  title  to  the  Van  Buren  street 
property;  3iat  defendant  was  willing  to  wait  a  reasonable  time  for 
the  removal  of  the  alleged  flaw ;  and  that,  before  the  lapse  of  a  rea- 
sonable time,  the  defendant  sold  and  conveyed  the  Beaumont  avenue 
property.  Concededly,  the  defendant  conveyed  his  property  to  the 
wife  of  Barbiera's  attorney,  subject  to  the  first  mortgage,  with  a  lar- 
ger second  mortgage  back  than  that  talked  of  while  plaintiff  was  con- 
ducting the  negotiations ;  the  balance  of  the  purchase  price  being  paid 
in  cash.  It  was  also  proved  that  shortly  thereafter  the  attorney's 
wife  conveyed  the  Beaumont  avenue  property  to  Barbiera's  wife.  The 
inference  is  warranted  that  plaintiff  had  been  awaiting  the  outcome  of 
the  supposed  efforts  to  cure  the  title. 

It  is  extr.emely  doubtful  whether  any  proof  in  the  record  would  au- 
thorize a  finding  that  the  plaintiff  was  employed  by  the  defendant; 
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but,  in  view  of  our  opinion  upon  another  branch  of  the  case,  we  may 
assume  that  such  an  employment  has  been  shown.  We  think  it  is 
clear  that  the  plaintiff's  efforts  were  not  the  procuring  cause  of  the 
sale  that  was  ultimately  made.  It  is  immaterial  that  there  may  very 
possibly  have  been  a  collusive  understanding  between  the  defendant 
and  the  ultimate  purchaser,  entered  into  to  hinder  the  plaintiff  in  the 
event  of  his  making  a  claim  for  brokerage.  If  the  defendant  may 
justly  be  accused  of  any  lack  of  fair  dealing,  it  did  not,  at  the  most, 
amount  to  more  than  a  willingness  to  accept  the  benefits  of  the 
plaintiff's  introduction  of  the  purchaser,  without  continuing  him  as 
an  intermediary.  This  was  not  a  termination  of  his  agency  in  bad 
faith,  as  the  term  is  used  in  Sibbald  v.  Bethlehem  Iron  Co.,  83  N.  Y. 
378,  383,  38  Am.  Rep.  441.  The  plaintiff  may  indeed  "have  planted 
the  very  seeds  from  which  others  reap  the  harvest"  (83  N.  Y.  383, 
38  Am.  Rep.  441) ;  but  he  did  not  bring  the  minds  of  the  seller  and 
buyer  together.  "It  was  part  of  his  risk  that,  failing  himself,  not 
successful  in  fulfilling  his  obligation,  others  might  be  left  to  some  ex- 
tent to  avail  themselves  of  tli  fruit  of  his  labors."  83  N.  Y.  383, 
38  Am.  Rep.  441.  Even  on  his  own. showing,  his  activities  ceased 
for  a  reason  for  which  the  defendant  was  admittedly  in  no  way  re- 
sponsible. Thereafter  there  was  a  radical  change  in  the  basis  of  ne- 
gotiation, the  proposition  that  eventuated  in  a  sale  to  the  customer  in- 
troduc'ed  by  the  plaintiff  becoming,|^rom  one  of  an  exchange  of  prop- 
erties, one  merely  for  the  sale  or  defendant's  property.  Whatever 
sympathy  may  be  felt  for  a  broker  who  originally  brings  together 
parties  who  ultimately,  through  their  own  bargaining,  come  to  a 
bargain  upon  other  and  very  different  terms  from  those  that  ob- 
tained during  the  course  of  the  broker's  period  of  service,  the  broker 
has  no  right  to  a  commission.  Here  the  broker  took  the  risk  that 
Judge  Finch  spoke  of  in  the  Sibbald  Case,  supra,  and  the  chance  went 
against  him. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed  on  the 
merits,  with  costs.    All  concur. 


(191  App.  Dlv.  625) 

CLEVELAND  et  al.  v.  CLARK. 

(Supreme  C3otirt,  Appellate  Division,  Third  Department.    May  5,  1920.) 

1.  Contracts  ^=9173 — ^V^hethsr  ooittract  tebms  abe  dependent  based  on 

parties'  intent. 

Whether  the  mutual  terms  of  a  contract  are  dependent,  so  that  either 
party,  in  order  to  recoTer  upon  It,  must  show  a  tender  of  performance 
on  hla  part,  depends  always  ui)on  the  intent  of  the  parties  as  gathered 
from  the  contract  itself. 

2.  Contracts  ^=»279(1) — ^To  recoveb  on  mutual  contract  plaintiff  xubt 

TENDER  performance. 

Where  defendant  in  a  mutual  contract  is  to  pay  plaintifF  certain 
moneys  on  a  day  stated,  and  neglects  to  pay  them,  plaintlil  must  tender 
or  offer  to  tender  performance  on  his  part  as  a  condition  precedent  to  his 
right  of  recovery  for  defendant's  alleged  default,  and  in  the  absence  of 
express  provision  It  will  not  be  assumed  that  one  party  is  to  pay  and  give 
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credit  to  the  other  for  performance  in  the  future,  but  upoD  maUng  the 
payment  he  may  receive  performance  by  the  other  aa  a  condition  thereof. 

S.  CONTBACTS  «S»279(2)~-TXNDEB  OF  PERFOBHANCE,  NOT  OFEVB  117  PLEADINGS  OB 
ON  TBIAL^  NECESa/kBT  TO  PUT  OPPOSITE  PABTT  IN  DEFAT7LT. 

Where  a  contract  requires  contemporaneous  performance,  neither  party 
can  sue  at  law  until  be  has  by  performance  or  tender  put  the  other  in 
default,  and  in  an  action  at  law  an  offer  of  performance  in  the  pleadings 
or  on  the  trial  is  unavailing. 
4.  Pbincipai.  and  aqent  ^s»29^— Condition  pbecedent  to  action  on  oon- 
tbact  oancelina  fobiceb  aoenot  contbact  stated. 

Where  the  parties  to  a  contract  giving  plaintiffs  the  exclusive  right  to 
handle  a  bituminous  coal  product  agreed  to  cancel  such  contract,  and  that 
in  consideration  of  the  surrender  thereof  by  plaintiffs  defendant  was  to 
pay  a  certain  sum  on  the  date  of  the  contract  and  another  sum  subse- 
quently, plaintiffs  agreeing,  on  receiving  such  money,  to  surrender  the 
contract  with  all  rights  thereunder,  in  an  action  for  the  deferred  payment 
it  was  unnecessary  for  plaintiffs  to  offer  to  surrender  the  contract  as  a 
condition  to  maintaining  the  action;  the  payment  of  the  sum  contem- 
plated effectually  terminating  all  rights  under  the  contract 

Kiley,  J.,  dissenting. 

Appeal  from  Special  Term,  Chemung  County. 

Action  by  James  A,  Cleveland  and  another  against  Mason  J.  Clark. 
From  a  judgment  for  plaintiffs,  defendant  appeals.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Cobb,  Cobb,  McAllister,  Feinberg  &  Heath,  of  Ithaca  (Riley  H. 
Heath,  of  Ithaca,  of  counsel),  for  appellant. 

Stanchfield,  Lovell,  Falck  &  Sayles,  of  Elmira  (Halsey  Sayles,  of 
Elmira,  of  counsel),  for  respondents. 

JOHN  M.  KELLOGG,  P.  J.  The  contract  of  July  3, 1917,  between 
the  parties,  provided  that  the  defendant  should  deliver  f .  o.  b.  the 
cars  at  Arnot,  Pa.,  a  bituminous  product  of  coal,  which  he  was  pro- 
ducing and  selling  at  a  certain  price,  the  plaintiffs  to  sell  the  product 
and  remiJ^  the  contract  to  be  in  force  to  May  16,  1922.  It  gave  the 
plaintiff  no  exclusive  right  to  handle  the  product.  July  8,  1918,  the 
parties  entered  into  a  contract,  referring  to  the  former  contract,  and 
providing  that  "the  said  parties  have  mutually  agreed  to  the  cancella- 
tion of  said  contract  of  July  3,  1917,"  and  that  in  consideration  of 
the  surrender  of  the  said  contract  by  the  plaintiffs,  the  defendant 
was  to  pay  them  $3,000,  $1,000  on  the  date  of  the  contract,  $1,000 
November  1, 1918,  and  continues: 

'*And  the  parties  of  the  second  part  agree,  upon  receiving  the  said  sum  of 
$3^000,  to  surrender  to  the  party  of  the  first  part  the  said  contract,  together 
with  all  their  rights  thereunder." 

This  action  was  brought  after  November  1,  1918,  to  recover  the 
$2,000  unpaid  on  said  contract.  The  complaint  did  not  allege  that 
after  the  due  date  the  plaintiffs  had  offered  to  surrender  the  contract, 
but  alleged  that  the  plaintiffs  had  always  been  ready  and  willing  to 
carnr  out  their  part  of  the  agreement,  and  upon  the  trial  the  plaintiffs 
produced  the  contract  in  open  court  and  offered  to  surrender  it. 
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[1-3]  Whether  the  mutual  terms  of  a  contract  are  dependent,  so 
that  either  party,  in  order  to  recover  upon  it,  must  show  a  tender  of 
performance  on  his  part,  depends  always  upon  the  intent  of  the  par- 
ties as  gathered  from  ^he  contract  itself.  It  is  well  established  that 
where  the  defendant,  in  a  mutual  contract,  is  to  pay  plaintiff  certain 
moneys  on  a  day  stated,  and  neglects  to  pay  them,  that  the  plamtiflF 
must  tender,  or  offer  to  tender,  performance  on  his  part  as  a  condition 
precedent  on  his  part  to  his  right  of  recovery  for  the  defendant's 
alleged  default.  In  the  absence  of  an  express  provision,  it  will  not  be 
assumed  that  the  one  party  is  to  pay  and  give  credit  to  the  other  for 
the  performance  in  the  future,  but  upon  making  the  payment  he  has 
the  right  to  receive  performance  by  the  other  party  as  a  condition 
thereof.  Where  a  contract  requires  contemporaneous  performance, 
neither  party  can  sue  at  law  until  he  has,  by  performance  or  tender, 
put  the  other  in  default.  Ewing  v.  Wightman,  167  N.  Y.  107,  60  N. 
E.  322.  In  an  action  at  law,  an  offer  of  performance  in  the  plead- 
ings, or  upon  the  trial,  is  unavailing.  Delaware  Trust  Co.  v.  Calm, 
195  N.  Y.  234,  88  N.  E.  53. 

We  must  therefore  hold  that,  if  the  contract  in  question  required 
the  performance  by  the  plaintiffs  of  any  substantial  act  as  a  condition 
of  the  performance,  the  judgment  cannot  stand.  If  the  subject  of  the 
contract  was  a  sale  of  property,  clearly  there  could  be  no  recovery  of 
the  purchase  price  after  tiie  law  day  without  an  offer  to  deliver,  as 
the  delivery  is  the  real  consideration  for  the  payment.  The  original 
contract  creating  the  plaintiffs  the  sales  agent  was  without  surety,  and 
dependent  entirely  upon  the  production  by  the  defendant  of  the  pro- 
duct and  his  willingness  to  furnish  it.  If  the  defendant  failed,  the 
only  remedy  was  an  action  foi;  damages.  One  thousand  dollars  was 
paid  at  the  signing  of  the  contract,  and  the  plaintiffs  had  every  as- 
surance of  the  payment  of  the  $2,000  that  they  had  that  the  original 
contract  would  be  performed.  The  insolvency  of  the  defendant  might 
cause  a  loss  of  the  $2,000,  but  the  defendant's  insolvency  would  have 
rendered  the  original  contract  of  no  value;  therefore  thet€  was  no 
point  in  keeping  the  original  contract  in  force  as  security  or  otherwise 
for  the  contract  of  cancellation.  It  gave  the  plaintiffs  no  other  se- 
curity than  the  responsibility  of  the  defendant  himself. 

[4]  The  contract  in  question  does  not  provide  for  a  release,  but  only 
speaks  of  a  surrender,  and  the  cancellation  mentioned  in  the  contract 
was  evidently  the  only  surrender  intended.  When  the  contract  was 
executed  and  the  $1,000  paid,  the  defendant's  liability  and  the  plain- 
tiffs' obligation  under  the  original-  contract  were  at  an  end.  It  would 
be  an  idle  ceremony  for  the  plaintiffs  to  hand  over  to  the  defendant 
the  duplicate  original  contract  which  they  held;  there  was  no  way 
prescribed  in  which  their  rights  were  to  be  surrendered,  the  contract 
under  seal  surrendered  the  original  contract,  and  the  rights  of  the 
defendant  thereunder.  The  payment  of  the  $2,000  in  any  event  ef- 
fectually destroyed  the  original  contract,  and  no  affirmative  action 
on  the  part  of  the  plaintiffs  was  contemplated  after  such  payment. 
The  statement  was  a  mere  recital  of  the  effect  of  the  payment.    The 
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plaintiffs  were  not,  therefore,  required  to  do  any  act  as  a  condition 
of  maintaining  the  action. 

The  judgment  should  therefore  be  affirmed,  with  costs.    All  concur, 
except  KILEY,  J.,  who  dissents. 


WIM^AM  P.  ORBINBB  BLDO.  OORPORATION  v.  TOWN  OF  CHBSBK- 

TOWAQA, 

(Supreme  Court,  Equity  Term,  Erie  County.    May  12,  1920.) 

1.  Municipal  cospoeations  ^=:»S45(4) — Evidence  held  to  show  failure  of 

propebtt  0wreb8  to  guabd  against  backing  up  of  8bweb. 

In  action  by  property  owner  against  town  for  mandatory  injunction  and 
damages  against  and  from  defective  sewer,  evidence  held  to  show  plaintiff 
and  its  grantor  were  gull^  of  contributory  negligence  in  not  properly 
guarding  property  against  sewer,  wlUch  was  solely  for  house  drainage 
purposes,  backing  up  on  account  of  surplus  flood  waters  and  flooding 
cellars,  as  should  have  been  done  to  minimize  damages. 

2.  Municipal  cobpobations  ^bo842 — ^Pbbvsntable  damaqbs  vbou  tloouxsg 

OF  town's  sewbb  not  bscovsbablb. 

A  town  which  would  otherwise  be  chargeable  for  damages  through  the 
backing  up  and  flooding  of  a  6ewer  and  cellars  is  not  so  where  damages 
could  have  been  easily  prevented  in  great  part  by  use  of  certain  caps  oa 
drains  in  property.  |^ 

3.  Municipal  oobpobations  ^s»827(1)— Not  liabub  fob  bbbobs  of  judokbnt 

in  laying  sewebs. 

Municipalities  are  not  liable  for  errors  of  Judgment  in  making  such 
public  improvements  as  streets,  sewers,  etc. 

4.  Municipal  cobpobations  ^=s»830— Town  liable  fob  negligence  in  peb- 

HITTING  SUBFACE  fVATEBS  iX)  SLOOD  BOUSE  DBAINAOB  SEWER. 

Town  which  laid  sewer  simply  to  care  for  house  drainage,  without  pro- 
vision for  surface  waters,  camfot  escape  liability  for  negligence  in  per- 
mitting surface  waters  to  enter  sewer,  overtax,  and  flood  it,  on  the 
ground  municipalities  are  not  liable  for  errors  in  judgment  in  making 
such  improvements. 

5.  Municipal  cobpobations  ^s»846 — ^Pbopbbtt  owneb  entitled  to  kakda* 

tobt  injunction  bequxbing  town  to  bsconstbuct  sewbb  manholes. 

Where  town  constructed  house  drainage  sewer  so  that  at  flood  times 
surface  waters  entered  it,  overtaxed  it,  and  flooded  cellars  of  property 
drained,  owner  of  such  property  is  entitled  to  mandatory  injunction  re- 
quiring town  to  cover  or  reconstruct  manholes  sufficiently  to  ex^ude 
surface  waters,  though  owner  is  not  entitled  to  damages  on  account  of  its 
own  failure  to  cap  drains  in  cellars  and  thus  prevent  flooding. 

Action  for  mandatory  injunction  and  for  damages  by  the  William  P. 
Greiner  Building  Corporation  against  the  Town  of  Cheektowaga.  In- 
junction granted,  and  claim  for  damages  denied. 

Alfred  H.  Martin  and  Albert  F.  Geyer,  both  of  Buffalo,  for  plain- 
tiff. 

Louis  Braunlein  and  William  Brennan,  Jr.,  both  of  Buffalo,  for  de- 
fendant. 

WHEELER,  J.  This  is  an  action  in  equity  for  a  mandatory  in- 
junction and  for  damages  growing  out  of  substantially  the  following 
state  of  facts: 

^=»For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 


Digitized  by 


Google 


760  181   NEW  TOBK  SUPPLEMENT  (Sup.  Ct 

In  1907  the  town  of  Cheektowaga  laid  out  a  certain  sewer  district, 
comprising  some  70  acres  of  land  lying  northerly  of  Walden  avenue, 
and  adjoining  th^  city  line  of  the  city  of  Buifalo.  It  caused  plans  for 
a  sewer  system  to  serve  this  district  to  be  prepared  by  skilled  and  com- 
petent civil  engineers.  It  entered  into  an  agreement  with  the  city  of 
Buffalo,  by  which  the  sewer  to  be  constructed  should  be  connected  with 
a  sewer  belonging  to  the  city.  The  sewer  was  built  in  substantial  com- 
pliance with  the  plans  and  specifications  prepared  by  the  engineers.  It 
consisted  of  a  main  sewer  laid  in  Walden  avenue,  with  branches  or 
laterals  therefrom  running  up  side  connecting  streets.  This  sewer 
was  not  built  or  designed  to  carry,  off  surface  waters,  but  intended 
simply  to  care  for  house  sewage  within  the  designated  district.  There 
is  no  claim  but  that  the  sewer  is  sufficient  for  that  purpose. 

The  plaintiff's  grantor  erected  on  each  side  of  Walden  avenue  a 
number  of  buildings  (seven  in  all),  and  connected  these  buildings  with 
the  main  sewer  in  that  street,  by  running  connecting  drain  pipes  into 
the  cellars  under  the  buildings  so  erected.  It  is  claimed,  and  practically 
conceded,  that  after  the  erection  of  these  buildings  the  waters  in  the 
main  sewer  frequently  backed  up  and  discharged  into  the  cellars  of  the 
plaintiff's  buildings,  damaging  the  property,  and  rendering  them  in 
part  Or  wholly  untenantable. 

I  am  satisfied  fnpn  the  evidence  that  the  setting  back  of  the  sewer 
and  the  flooding  of  the  cellars  has  been  due  to  a  number  of  causes.  In 
the  first  place,  a  large  number  of  manholes  opening  into  the  sewer  or 
its  branches  were  built  at  the  time  the  system  was  installed.  The 
openings  or  mouths  of  the  manholes  were  substantially  level  with  the 
street  gutters;  in  some  instances,  slightly  below«the  surface  of  the 
street.  The  mouths  or  openings  of  these  manholes  were  covered  by 
iron  covers,  with  a  large  number  of  holes  through  the  covers.  The  re- 
sult has  been  that  at  times  of  very  heavy  rains,  or  thaws,  the  surface 
waters  of  the  sewer  district  found  entrance  into  the  sewer  through 
these  manholes,  and  swelled  abnormally  the  volume  of  waters  to  be 
carried  off.  Again,  owners  of  buildings,  in  violation  of  the  town  ordi- 
nances in  nfiany  cases,  were  accustomed  to  lead  the  gutter  and  conduc- 
tor pipes  from  roofs  into  the  sewer.  The  plaintiff  and  its  grantor 
were  offenders  in  these  respects. 

The  evidence  further  shows  that  the  main  sewer  became  choked  by 
an  accumulation  of  bottles  and  other  rubbish,  which  in  some  unexplain- 
ed way  got  into  the  sewer  and  interfered  with  its  ordinary  and  natural 
flow.  The  consequence  was  that  at  times  of  unusually  heavy  rains  and 
thaws,  owing  to  the  causes  mentioned,  the  sewer  did  not  carry  off  suffi- 
ciently rapidly  the  waters  which  entered  it.  They  backed  up  into  the 
cellars  of  the  plaintiff,  carrying  more  or  less  sewage  matter  with  it. 
After  a  time  the  choking  of  the  sewer  was  discovered  and  the  ob- 
structions removed.  This  removal  of  the  obstructions  very  much  bet- 
tered conditions,  but  did  not  entirely  prevent  the  sewer  backing  up, 
in  times  of  very  heavy  rains  and  floods.  Such  occurrences  were  much 
less  frequent,  however^  after  the  obstructions  were  taken  out  of  the 
main  sewer. 
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The  plaintifiF  seeks  a  mandatory  injunction  to^  compel  the  town  to 
remedy  the  evils  stated,  and  asks  compensation  for  the  damages  suf- 
fered. The  damages  claimed  are  large.  We  are  disposed  to  reverse 
the  natural  order  of  the  consideration  of  the  case,  and  address  ourselves 
to  the  question  of  damages  first. 

Assuming  for  the  argument  the  town  to  be  negligent  in  maintaining 
the  sewer  as  it  did,  nevertheless  the  town  contends  that  it  cannot  be 
held  liable  for  damages  because  of  the  alleged  negligence  of  the  plain- 
tiff and  of  its  grantor  in  not  taking  proper  steps  to  protect  the  property 
against  flooding.  It  goes  without  argument  that,  where  conditions 
threaten  to  cause  damages  to  property,  its  owner  may  not  stand  hy 
indifferent  to  consequence ;  but  the  duly  rests  on  him  to  take  reason- 
able precautions  to  minimize  the  damages,  and  prevent  such  damages 
as  far  as  possible. 

Such  precautions  it  is  claimed  were  not  taken.  The  evidence  I  think 
shows  quite  conclusively  that  there  exist  adequate  devices  which,  if 
adopted,  would  have  prevented  the  flooding  of  cellars,  even  when  the 
main  sewer  backed  up.  One  of  these  devices  consists  of  a  simple  cap, 
which  is  adjusted  and  screwed  to  openings  in  drains  in  the  basement 
of  buildings.  In  dry  weather,  when  only  the  natural  dampness  in  cel- 
lars is  to  be  carried  off,  these  caps  can  be  taken  off,  and  the  water 
thus  gathered  in  cellars  will  or  can  be  drained  off  through  the  open- 
ings so  left  At  times  of  flood  and  very  heavy  rains,  when  the  waters 
from  the  main  sewer  are  likely  to  be  set  back  and  discharged  into  the 
cellars,  these  caps  *should  be  screwed  down  and  the  opening  closed, 
and  when  so  closed  the  escape  of  the  sewer  waters  is  prevented.  The 
evidence  in  this  case  shows  that  in  most,  if  not  all,  the  buildings,  such 
caps  were  provided,  and  Mr.  Greiner  himself  testified  that,  if  screwed 
on  in  time,  they  would  have  prevented  flooding.  But  the  evidence  also 
shows  that,  either  through  the  neglect  of  the  plaintiff  or  of  those  oc- 
cupying the  premises,  they  failed  to  close  the  openings  into  the  drains 
by  means  of  the  cap,  and  after  waters  had  once  entered  to  a  certain 
extent,  it  then  became  impossible  to  close  the  drain. 

[1]  The  court  is  impressed  with  the  contention  of  the  defendant 
that,  had  the  owner  of  the  buildings,  or  the  occupants  thereof,  paid 
any  reasonable  attention  to  the  matter  of  closing  the  drain,  only  a  com- 
paratively small  part  of  the  damage  done  would  have  resulted.  The 
court  is  confirmed  in  its  view  by  the  fact  the  owners  of  adjacent  prop- 
erties with  sewer  connections,  similarly  situated  with  the  buildings 
of  the  plaintiff,  suffered  little  or  no  damage  from  sewage  setting  back, 
especially  where  precautions  were  taken  to  close  the  traps.  The  court 
is  of  the  opinion  that  the  evidence  establishes  the  fact  that  the  plaintiff 
and  its  grantor  were  guilty  of  contributory  negligence  in  not  properly 
guarding  and  protecting  the  property  against  the  sewer  backing  up 
and  flooding  the  cellars. 

[2]  This  bars  a  recovery  for  damages,  even  though  the  town  of 
Cheektowaga  would  otherwise  be  chargeable.  A  case  quite  like  the 
one  now  under  consideration  is  that  of  Ebbets  v.  City  of  New  York, 
111  App.  Div.  364,  97  N.  Y.  Supp.  833,  where  it  was  held,  in  substance, 
that  where  water  backed  up  into  cellars,  and  traps  could  be  used  to 
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prevent  the  backing  up,  it  was  negligence  on  the  part  of  an  owner  not 
to  install  them.  In  Lanigan  v.  New  York  Gaslight  Co.,  71  N.  Y.  29, 
the  court  held  that,  although  a  gas  company  was  guilty  of  negligence 
in  not  closing  the  ser\4ce  pipe^  so  as  to  exclude  gas  from  the  building, 
nevertheless  it  was  such  contributory  negligence  on  the  part  of  the 
owner  as  to  preclude  a  recovery  to  enter  the  building  with  a  light, 
knowing  the  building  was  so  filled  with  gas  as  to  render  an  explosion 
probable. 

In  the  case  now  under  consideration,  even  though  there  might  be  ev- 
idence to  justify  the  court  in  holding  that  the  plaintiff  was  not  to  blame 
for  not  preventing  some  of  the  floodings,  nevertheless  the  evidence  as 
to  the  extent  and  amount  of  damages  sustained  relates  to  the  damages 
as  a  whole,  by  wav  of  depreciation  in  the  value  oi  the  buildings  and 
loss  of  rentals.  The  court  is  unable  to  say  from  the  evidence,  how-: 
ever,  how  much  of  the  damage  resulting  arose  from  the  flooding  of  the 
plaintiff's  cellars,  due  solely  to  the  defendant's  negligence,  and  how 
much  was  done  by  flooding,  where  the  owner's  own  neglect  to  protect 
contributed  to  the  damages  sustained.  The  two  cannot  be  separated, 
and  it  would  be  the  wildest  speculation  to  undertake  such  a  separation. 
We  are  forced,  therefore,  to  the  conclusion  that  no  damages  can  be 
awarded. 

[3]  As  to  whether  or  not  the  plaintiff  is  entided  to  the  injunctive 
relief  asked  another  question  is  presented.    The  defendant  contends 
it  is  not  liable  at  all  for  the  inadequacy  of  the  sewer  to  carry  off  the  . 
waters  which  entered  it.    It  is  a  rule  of  law  well  settled  tiiat  where — 

^'power  is  conferred  on  public  officers  or  a  mnnlclpal  corporation  to  make 
improvements,  such  as  streets,  sewers,  etc.,  and  keep  them  in  repair,  the 
duty  to  make  them  is  quasi  judicial  or  discretionary,  involving  a  determination 
as  to  their  necessity,  requisite  capacity,  location,  etc.,  and  for  a  failure  to  exer- 
cise this  power  or  an  erroneous  estimate  of  the  public  needs,  no  civil  action 
can  be  maintained."  Urquhart  v.  City  of  Ogdensburg,  91  N.  Y.  67,  43  Am. 
Bep.  91,  note ;  Mills  v.  01  ty  of  Brooklyn,  32  N.  X.  489 ;  Graves  v.  City  of  Olean, 
64  App.  Div.  600,  72  N.  Y.  Supp.  799. 

In  other  words,  municipalities  are  not  liable  for  errors  of  judgment 
in  making  public  improvements  of  the  general  nature  specified. 

[4]  However,  the  court  is  of  the  opinion  that  this  rule  of  law  can- 
not be  invoked  in  this  case.  It  must  not  be  forgotten  that  the  sewer 
in  question  was  designed  and  built  simply  to  care  for  house  drainage. 
It  was  not  intended  to  care  for  surface  waters,  and  is  in  fact  insuflS- 
cient  in  capacity  to  carry  the  surface  waters,  at  least  in  times  of  heavy 
rains  or  thaws.  Such  being  the  case,  it  seems  to  this  court  negligence 
on  the  part  of  the  town  to  permit  surface  waters  to  enter  the  sewer, 
especially  after  the  town  has  had  notice  that  the  flooding  of  the  sewer 
with  surface  waters  at  times  causes  the  sewer  contents  to  be  set  back 
into  the  cellars  draining  into  it.  The  charge  against  the  town  is  not 
based  on  any  insufficiency  or  defects  in  the  sewer.  The  gravamen  of 
the  complaint  is  that  of  negligence  for  permitting  surface  waters  to 
enter  it,  in  allowing  the  sewer  to  be  used  for  purposes  for  which  it 
was  not  intended  or  designed,  to  the  prejudice  and  damage  of  the 
plaintiff  and  its  properties.  The  inflow  of  surface  waters  can  be  readily 
prevented,  either  by  the  use  of  proper  covers  to  the.  manholes,  or  by 
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slightly  raising  the  manholes  themselves^  so  as  to  be  suiHcientlj  above 
the  surface  of  the  gutters  as  not  to  admit  the  running  water.  One 
of  the  engineers  called  for  the  defendant  so  stated  on  the  witness 
stand. 

[6]  These  views  of  the  case  lead  the  court  tp  the  conclusion  that 
the  plaintiflf  is  entitled  to  a  mandatory  injunction  requiring  the  town 
of  Cheektowaga  to  cover  or  reconstruct  the  manholes  connected  with 
its  sewer  system  in  question,  so  as  to  suflfidently  exclude  surface  wa- 
ters therefrom  as  not  to  cause  said  sewer  to  back  upland  discharge  • 
sewage  into  the  cellars  of  plaintiff's  buildings.  The  fact*  that  the  plain- 
tiff is  not  entitled  to  damages  for  past  damage  does  not,  in  our  opin- 
ion, defeat  its  right  to  injunctive  relief.  The  plaintiff's  claim  for  dam- 
ages, however,  is  denied  and  disallowed,  for  the  reasons  stated  in  this 
opinion.  . 

Inasmuch  as  each  party  to  this  action  has  f^led  in  part,  and  suc- 
cee<|!ed  in  part,  no  costs  are  allowed  to  either.  Let  findings  be  pre- 
pared in  accordance  with  these  views,  to  be  settled  upon  notice  to  the 
opponent 


H.  M.  60IJ>STEIN  &  CO.,  Inc.,  v.  ROYAL  EMBROIDERY  WORKS  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    May  10,  1920.) 

Sales  ^s»180(3) — Right  to  damages  fob  nokdeuveby  not  waived  bt  pay- 
ment rOB  FABT  DELIVEBED. 

The  right  of  the  buyer  to  recover  damages  for  the  seller's  failure  to 
deUver  paift  of  the  goods  bought  is  not  waived  by  payment  for  the  portion 
of  the  goods  which  had  been  delivered. 

Action  by  the  H.  M.  Goldstein  &  Company,  Incorporated,  against 
the  Royal  Embroidery  Works  and  others.  On  demurrer  to  the  sepa- 
rate defense  contained  in  the  answer.    Demurrer  sustained, 

Solon  B.  Lilienstem,  of  New  York  City,  for  the  motion. 
Henry  G.  K.  Heath,  of  New  York  City,  opposed. 

GIEGERICH,  J.  The  plaintiff  has  challenged  by  demurrer  the 
sufficiency  of  the  separate  defense  set  up  in  the  answer.  The  action 
is  brought  to  recover  $2,880  damages  for  the  defendant's  failure  to 
deliver  the  full  quantity  of  goods  contracted  for.  The  defendant 
delivered  3  pieces  of  the  35  pieces  of  cloth  embraced  in  the  contract, 
but  failed  to  deliver  the  balance.  The  separate  defense  in  question 
sets  up  tiiat  after  the  service  of  the  summons  and  complaint  the  plain- 
tiff paid  to  the  defendant  the  sum  of  $614.44,  the  agreed  price  of  2 
of  the  3  pieces  of  goods  delivered,  and  that  **in  making  the  aforesaid 
payment  *  *  *  the  plaintiff  duly  admitted  that  the  defendant 
was  not  indebted  to  it  at  that  time  in  any  sum  and  further  waived  any 
and  all  claims  for  damages,  if  any  such  it  had."  I  do  not  think  the 
pa}rment,  under  the  circumstances  pleaded,  constituted  a  waiver.  As 
the  matter  then  stood,  the  plaintiff  was  entitled  to  damages  for  the 
defendant's  failure  to  deliver  the  balance  of  the  goods  but  at  the 

^s»For  oUier  caies  see  saxn«  topio  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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same  time  the  defendant  may  have  had  a  right  to  offset  against  such 
damages  the  price  of  the  goods  that  had  been  delivered.  If  the  de- 
fendant had  such  a  right,  then  the  two  rights  of  the  parties  were  in- 
dependent and  coexistent.  Neither  party,  in  such  a  situation,  by 
recognizing  the  right  of  the  other  would  waive  his  own  right.  Had  the 
defendant  in  the  most  formal  way  admitted  its  default  and  its  lia- 
bility for  damages  arising  from  its  failure  to  deliver  the  full  quantity, 
I  do  not  think  such  an  admission  could  bp  construed  as  a  waiver  of 
its  right  to  offset  the  price  of  the  portion  it  did  deliver. 

Neither  do  1  think  that  the  plaintiff,  by  paying  the  defendant  the 
amount  it  would  have  a  right  to  offset,  has  thereby  waived  its  own 
claim  for  damages.  If  we  assume,  on  the  other  hand,  that  the  situa- 
tion was  such  that  the  defendant  had  no  right  of  offset  until  the 
plaintiff  by  its  act  conferred  such  a  right,  the  same  result  follows.  If 
the  contract  was  suclf  that  the  defendant  had  no  legal  right  to  any- 
thing until  it  had  performed  in  full,  then  the  act  of  the  plaintiff'iwas 
no  more  than  a  waiver  of  its  right  to  insist  upon  full  performance  by 
the  defendant.  As  was  said  by  the  court  in  Parke  v.  Franco-American 
Trading  Co.,  120  N.  Y.  51,  56,  23  N.  E.  996,  997: 

"But  full  performance  of  a  contract  may  be  waived  by  tbe  parties  8o  as  to- 
enable  tbe  one  against  tbe  otber  to  obtain  relief  for  partial  performance ;  and 
so  may  defective  performance  be  accepted,  subject  to  tbe  rigbt  of  tbe  party 
damnified  to  recover  or  recoup  damages  for  the  loss  he  has  sustained  by  reason 
of  it.  In  such  case  tbe  rigbt  of  forfeiture  is  denied  to  the  party,  bis  rigbt 
exists  in  tbe  contract,  and  bis  remedy  for  relief  rests  in  bis  assertion  and 
proof  of  damages  for  tbe  defective  performance  by  tbe  otber  party  whose  right,, 
subject  to  such  claim,  remains  effectual.    Avery  v.  Wlllson,  81  N.  Y.  341." 

So  in  this  case  the  waiver  by  the  plaintiff  of  its  right  to  full  per- 
formance, assuming  that  such  right  existed,  and  its  consequent  right 
to  forfeiture,  would  not  gfo  beyond  that  result  and  work  a  forfeiture^ 
of  its  own  claim  for  damages.  Its  payment  of  the  defendant's  claim, 
for  part  performance  ought  not  to  have  any  greater  consequence,  so 
far  as  its  own  claim  for  damages  for  nonperformance  in  full  is  con- 
cerned, than  would  its  waiver  of  its  right  to  the  forfeiture  of  such 
claim  of  the  defendant  have.  The  plaintiff  might,  in  a  formal  way, 
have  recognized  the  defendant's  claim  for  part  performance,  but  have 
postponed  payment  of  the  amount  so  due  to  a  later  date,  or  have  left 
payment  to  be  made  by  way  of  offset  to  its  own  claim  for  damages. 
Such  formal  recognition  would  not  have  deprived  it  of  its  own  right 
to  damages  for  the  defendant's  failure  to  deliver  the  balance  of  the 
goods.  The  fact  that  the  plaintiff  went  a  step  further  and  not  only 
recognized  the  defendant's  claim  for  part  performance,  but  paid  it,, 
ought  not  to  have  any  greater  effect. 

The  demurrer  should  therefore  be  sustained,  with  costs.  Give 
notice  of  settlement. 
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LEMONT  y.  SGHINDELAB  et  aL 
(Supreme  Goart,  Appellate  Term,  First  D^Mirtment    April  16,  1920.) 

1.  CONTBAOTS  ^S>65(1) — FAttUBE  OP  HOUSE  WBEOKEB  TO  BEMOVE  PABT  OF  WALL 

OONSIDEBATION  FOB  PB0MI8E  TO  PAT  EXIHA  COMPENSATION. 

Where  plaintlfl  agreed  for  a  certain  price  to  tear  down  and  remove 
three  stories  from  a  building,  bricks  to  become  his  property,  an  agree- 
ment on  plaintiff's  part  to  leave  about  three  feet  of  the  wall  constituted ' 
valuable  consideration  for  defendant's  promise  to  pay  an  extra  $60, 
regardless  of  the  value  of  the  right  which  the  plaintiff  relinquished. 

2,  Hasteb  and  sbbvant  ^=»801(1) — Gontbactob  ulablb  fob  neougbngb  of 

lEIBD  PBBSON  PEBFOBMUfO  HIS  WOBK. 

Where  a  contractor  agreed  for  a  specified  price  to  tear  down  three 
stories  of  a  building  and  remove  the  brick,  which  were  to  become  his 
property,  and  tore  down  the  three  stories  and  sold  the  brick  to  a  third 
person,  who  went  upon  the  premises  to  remove  them,  he  was  liable  for 
negligent  manner  in  which  such  third  person  removed  the  brick,  re- 
sulting in  injury  to  a  wall. 

Mullan«  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second 
District. 

Action  by  Morris  Lemont  against  Joseph  Schindelar  and  George 
Pihlman,  From  a  judgment  in  favor  of  plaintiflF,  defendants  appeal. 
Reversed,  and  new  trid  ordered. 

Argued  February  term,  1920,  before  LEHMAN,  FINCH,  and 
MULLAN,  JJ. 

Ignatius  A.  Scannell,  of  New  York  City,  for  appellants. 
Samuel  Kahan,  of  New  York  City  (Horace  G.  Marks,  of  New  York 
City,  of  counsel),  for  respondent. 

LEHMAN,  J.  The  parties  herein  entered  into  a  contract  whereby 
the  plaintiff  agreed  "to  take  down  and  remove  three  stories  from  the 
building  situated  at  28  Cherry  street"  for  the  sum  of  $150.  There- 
after the  plaintiff  took  down  the  three  stories  as  agreed  upon,  with 
the  exception  of  three  feet  of  the  third  story,  which  at  the  request  of 
the  defendants  he  left  standing.  Apparently  he  did  not  remove  the 
bricks  which  he  had  taken  out  of  the  building,  but  sold  them  to  a 
third  party,  who  removed  them  in  his  own  trucks. 

The  plaintiff  has  now  brought  an  action  to  recover  the  agreed  price 
of  $150,  which  he  was  to  receive  for  the  work  described  in  the  con- 
tract, and  the  additional  sum  of  $60,  which  he  claims  that  the  defend- 
ants agreed  to  pay  in  consideration  of  the  plaintiff  waiving  his  right 
under  the  contract  to  take  down  the  whole  three  stories.  The  defend- 
ants in  their  answer  denied  the  material  allegations  of  the  complaint, 
and  set  up  as  a  counterclaim  that — 

"Plaintiff,  in  attempting  to  perform  the  parts  of  said  contract  on  his  part 
to  be  performed,  performed  the  same  so  negligently  and  carelessly  that  he 
carelessly  and  negligently  injured  a  certain  retaining  waU  on  the  premises 
to  be  repaired,  all  to  the  defendants*  damage  in  the  sum  of  |75.**     • 

«=»For  otti«r  cmaes  sm  nm^  topic  ft  KBT-NUMBBR  in  aU  Key-Numbered  Digeeta  ft  iDdezee 
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At  the  trial  the  plaintiff's  cause  of  action  was  conceded,  except  that 
the  defendants  denied  that  they  had  promised  to  pay  the  sum  of  $60 
upon  the  modification  of  the  contract,  as  alleged  by  the  plaintiff,  and 
they  also  introduced  evidence  in  support  of  their  counterclaim,  which 
showed  that  the  defendants'  premises  were  injured  by  the  negligence 
of  the  driver  of  a  truck,  which  removed  th«  bricks  after  the  walls 
were  taken  down  by  the  plaintiff.  The  trial  justice  decided  that  the 
defendants  did  agree  to  pay  the  additional  stun  as  claimed  by  the 
plaintiff,  and  gave  judgment  in  favor  of  the  plaintiff  for  the  full 
amount,  and  he  dismissed  the  counterclaim,  on  the  ground  that  any 
damages  to  the  defendants'  premises  were  caused  by  an  employe  of 
an  independent  contractor,  for  whose  negligence  the  plaintiff  is  not 
liable. 

[1]  There  is  sufficient  evidence  to  sustain  a  finding  that  the  defend- 
ants promised  to  pay  the  sum  of  $60,  as  claimed  by  the  plaintiff,  and 
it  cannot  be  said  that  this  promise  was  without  consideration.  The 
plaintiff  had  a  right  to  take  down  and  remove  the  entire  three  stories, 
and  upon  such  removal  the  bricks  would  have  become  his  property. 
If  at  the  defendants'  request  he  agreed  to  give  up  his  right  to  remove 
part  of  the  walls,  then  his  abandonment  of  his  legal  right  constituted 
a  valid  consideration  for  the  defendants'  promise  to  pay,  regardless  of 
the  value  of  the  right  which  the  plaintiff  relinquished. 

[2]  The  trial  justice,  however,  erred,  in  my  opinion,  in  dismiss- 
ing the  defendants'  counterclaim.  The  plaintiff  under  his  contract 
was  required,  not  only  to  tear  down,  but  also  to  remove,  the  walls  of 
defendants'  building.  In  his  complaint  the  plaintiff  alleges  that  he 
had  fully  and  duly  performed  all  the  terms,  covenants,  and  conditions 
in  the  contract,  and  he  was,  of  course,  required  to  prove  this  allegation 
before  he  could  recover.  The  proof  shows  that  the  bricks  were  re- 
moved, but  upon  the  defendants'  testimony,  which  for  the  purposes  of 
this  appeal  we  must  regard  as  true,  it  also  appears  that  the  work  of 
removal  was  performed  in  a  negligent  manner.  Ordinarily  there  can 
be  no  doubt  but  that  a  contractor  is  required  to  perform  his  contract 
in  a  reasonably  careful  and  workmanlike  manner,  and,  if  he  fails  to 
do  so,  he  is  liable  for  the  consequent  damage ;  but  it  is  claimed  in  this 
case  that  this  rule  has  no  application  because  the  defendant  sold  the 
bricks  while  they  were  on  the  premises,  and  they  were  thereafter  re- 
moved, not  by  his  servants,  but  by  the  servants  of  the  purchaser. 

It  seems  to  me  quite  immaterial  whose  servant  the  driver  was  at 
the  time  of  the  injury.  The  plaintiff  personally  agreed  to  remove  the 
walls,  and  he  must  be  held  personally  liable  for  the  negligence  of  any 
person  used  by  him  for  the  purpose  of  complying  with  his  contractual 
obligation.  The  plaintiff  is  entitled  to  payment  under  the  contract 
only  when  he  has  complied  with  all  its  terms.  He  has  complied  with 
the  terms  of  the  contract  only  if  the  driver  who  removed  the  bricks 
was  acting  for  him,  and  in  an  action  by  him  upon  the  contract  he  can- 
not exoperate  himself  from  liability  for  negligent  performance  under 
the  contract  upon  any  claim  that  a  part  of  the  contract  was  actually 
performed  by  an  independent  contractor. 
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Judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  $30  costs  to  appellant  to  abide  the  event 

FINCH,  J.,  concurs. 
MULLAN,  J.,  dissents. 


EICB  V.  VON  DER  LIETH  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department.    April  30,  1920.) 

L  Municipal  cobporations  ^=5»706(5) — ^Pbika  pacie  SHOWiiva  hade  of  nsg- 

UOBITCB  OF  OWNSilS   OF  BUNA  WAT  HOB8£  INJUBINO  POLIOSICAN. 

Showing  that  plaintiff,  a  policeman,  was  injured  in  attempting  to  stop 
a  runaway  horse  owned  l?y  defendants,  which,  hitched. to  a  wagon  un- 
attended, was  in  full  flight  on  a  public  thoroughfare,  with  proof  of 
provisions  of  traffic  regulations  that  a  horse  should  not  be  left  unat- 
tended without  being  securely  fastened,  or  the  wheels  of  the  vehicle 
secured,  made  a  prima  fade  case  of  negligence. 
2.  Neougenoe  ^s»121(1) — Wuiiji:  bubden  of  fboof  neveb  shifts,  defend- 
ant HUBT  EXPLAIN  FACTS  SHOWN. 

Though  burden  of  proof  as  to  negligence  never  shifts  from  plaintiff, 
when  certain  facts  have  been  fihown  by  hlro,  it  becomes  defendant's 
duty  to  go  forward  with  an  explanation. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Francis  O.  Rice  against  Henry  Von  Der  Lieth  and  another. 
From  an  order  denying  plaintiif's  motion  for  order  setting  aside  a 
judgment  dismissing  the  complaint,  and  denying  motion  for  new  trial 
(108  Misc.  Rep.  284,  178  N.  Y.  Supp.  441),  he  appeals.  Reversed, 
motion  granted,  judgment  vacated,  and  new  trial  granted. 

Argued  April  term,  1920,  before  GUY,  FINCH,  and  WAG- 
NER, JJ. 

Ralph  Gillette,  of  New  York  City  (Charles  P.  Carney,  of  New 
York  City,  of  counsel),  for  appellant. 

Elfers  &  Abberley,  of  New  York  City  (Herman  Elfers,  of  New 
York  City,  of  counsel),  for  respondents. 

FINCH,  J.  [1]  This  action  was  brought  to  recover  damages  for 
personal  injuries  received  by  the  plaintiff,  a  policeman,  in  attempting 
to  stop  a  rvmaway  horse  owned  by  the  defendants.  The  plaintiff 
showed  that  the  horse  hitched  to  a  wagon,  unattended,  was  in  full 
flight  on  a  public  thoroughfare,  that  the  plaintiff  received  injuries  in 
attempting  to  stop  the  horse,  and  also  introduced  provisions  of  the 
traffic  regulations  to  the  effect  that  a  horse  should  not  be  left  unat- 
tended without  being  securely  fastened,  or  tmless  the  wheels  of  the 
vehicle  to  which  the  horse  was  attached  were  properly  secured.  The 
plaintiff  then  rested,  and  the  complaint  was  dismissed,  upon  the 
ground  that  the  plaintiff  had  failed  to  show  any  negligertce  on  the 
part  of  the  defendants  which  resulted  in  the  accident,  and  that  no  neg- 
ligence could  be  presumed  from  the  facts  shown. 

In  this  the  learned  court  was  in  error.    The  facts  as  shown,  un- 
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explained^  make  out  a  prima  iacie  case  of  negligence.  Hackett  v. 
Lenox  Sand  Co.,  187  App.  Div.  211,  175  N.  Y.  Supp.  361;  Furlong 
V.  Winne,  166  App.  Div.  882,  152  N.  Y.  Supp.  245 ;  Lane  v.  Lamke,  53 
App.  Div.  395,  65  N.  Y.  Supp.  1090.  In  the  case  of  Gottwald  v.  Bern- 
heimer,  6  Daly,  212,  relied  upon  by  the  respondent,  it  appears  that, 
after  the  motion  to  dismiss  at  the  close  of  the  plaintiff's  case  was  de- 
nied, the  defendant  proceeded  to  show  that  he  had  securely  tied  the 
horse  with  a  strap  before  leaving,  and  that  the  horse  thereafter  broke 
the  strap.  The  court  held  that  3ie  explanation  was  sufficient  to  show 
that  the  defendant  had  done  all  that  reasonably  could  have  been  ex- 
pected of  him. 

[2]  The  burden  of  proof  of  negligence  never  shifts  from  the  plain- 
tiff, yet,  when  certain  facts  have  been  shown  by  the  plaintiff,  it  be- 
comes the  duty  of  the  defendant  to  go  forward  with  an  explanation; 
and,  had  the  defendant  satisfactorily  explained  how  or  why  the  horse 
was  left  unattended  on  a  public  thoroughfare,  it  would  then  have  been 
incumbent  on  the  plaintiff  to  show  tiiat,  in  spite  of  such  explanation, 
the  defendant  still  was  negligent. 

It  follows  that  the  order  appealed  from  should  be  reversed,  motion 
granted,  judgment  vacated,  and  a  new  trial  granted,  with  costs  to  ap- 
pellant to  abide  event.    All  concur. 


ONE  COTB  PRODUCTS  CO.,  Inc.,  v.  DUNN. 

(Supreme  Court,  Appellate  Term,  First  Departm^it    AprU  26,  1920.) 

1.  S^LES  ^=^899— Remedy  fob  failttrb  to  deliver  undsb  contbact  of  saix 
WAS  fob  bbsagh  of  contract,  and  not  fob  becovebt  of  the  ooodb. 

Where  seller  of  formulas  and  trade-name,  with  stock  in  hand,  to  a 
corporation's  incorporators,  failed  to  deliver  to  company  as  agreed,  com- 
pany had  no  cause  of  action  In  conversion  to  Justly  replevin,  but,  if  any, 
one  for  damages  for  failure  to  deliver. 

'2.    COBPOBATIONS    ^=»448(3) — COBPOBATION    OWNEB    OF    CHATTELS    PUBCHASED, 
THOUGH  NO  FOBMAL  ASSIGNMENT  BXECtTTED. 

Where  incorporators  gave  defendant  stock  subscription  money  to 
purchase  chattels  for  the  company,  and  defendant  purchased  chattels, 
stored  them,  and  refused  to  give  them  to  company  when  demanded, 
though  no  formal  assignment  to  company  had  been  executed  by  incor- 
porators, it  was  owner  of  and  enUtled  to  possession  of  chattels,  and 
could  replevin  them. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  One  Cote  Products  Company,  Incorporated,  against 
Garrett  C.  Dunn.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Judgment  modified,  by  limiting  plaintiff's  recovery,  and,  as  modified, 
affirmed.   » 

Argued  March  term,  1920,  before  GUY,  BIJUR,  tod  MULLAN,  JJ. 

Eppstein  &  Rosenberg,  of  New  York  City,  for  appellant. 
Richard  S.  B)rms,  of  New  York  City,  for  respondent 
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GUY,  J.  In  this  action  to  replevy  chattels,  plaintiff  claimed  tm^ 
der  two  causes  of  action: 

First  cause  of  action :  Two  of  plaintiff's  incorporators,'  Loebmann 
and  Sullivan,  agreed  by  a  written  contract  to  purchase  the  formulae^ 
trade-name,  and  all  rights  of  every  kind  relating  to  a  certain  **one- 
cote  paint,"  together  with  defendant's  stock  on  hand,  in  consideration 
of  the  payment  of  $150  at  the  time  of  the  making  of  the  agreement, 
$150  when  a  corporation  was  organized,  and  150  shares  of  stock  of 
the  said  company,  when  organized  for  the  purpose  of  taking  over  all 
of  the  said  property.  Said  shares  were  to  be  one-half  of  the  number 
of  shares  issued  at  the  time  of  organization,  "which  half  will  be  speci- 
fied in  the  certificate  of  incorporation  to  be  half  of  the  stock  with 
which  the  company  will  begin  business,  the  balance  to  remain  as  treas- 
ury stock." 

[1]  Loebmann  and  Sullivan,  on  or  about  the  date  of  the  incorpo- 
ration of  the  plaintiff,  assigned  to  it  their  rights  in  the  agreement,  and 
tendered  to  defendant  a  certificate  for  150  shares  of  plaintiff's  stock, 
and  a  check  for  the  balance  of  the  cash  due  under  the  contract;  but 
defendant  refused  to  deliver  the  merchandise  or  to  accept  the  check 
or  the  stock,  saying  he  did  not  want  to  go  through  with  the  transaction. 
We  think  these  facts  did  not  create  a  cause  of  action  in  conversion  to 
justify  replevin,  and  that  plaintiff's  cause  of  action,  if  any,  is  for  dam- 
ages for  failure  to  deliver.  The  first  cause  of  action  should  be  dis- 
missed without  prejudice  to  an  action  for  damages  for  breach  of 
contract. 

[2]  As  to  the  second  cause  of  action,  it  appears  that  after  the  mak- 
ing of  the  written  agreement  referred  to  in  the  first  cause  of  action, 
and  after  plaintiff's  certificate  of  incorporation  had  been  forwarded 
to  Albany,  Loebmann  and  Sullivan  gave  defendant  $389.89  to  pur- 
chase the  chattels  included  in  the  second  cause  of  action  for  use  in 
its  business  by  the  plaintiff  company,  when  incorporated ;  that  defend- 
ant bought  the  chattels  with  the  money  thus  given  him,  and  stored 
them  at  No.  550  West  Fifty-Sixth  Street,  put  a  lock  on  the  door,  and 
refused  to  give  them  to  plaintiff  when  demanded.  The  witness  tes- 
tified that  the  money  thus  given  to  defendant  to  purchase  the  goods 
was  advanced  by  himself  and  Sullivan  as  a  subscription  to  the  com- 
pany's stock.  It  is  thus  inferable,  in  the  absence  of  evidence  to  the 
contrary,  although  no  formal  assignment  to  the  company  was  exe- 
cuted, that  plaintiff  was  the  owner  of  and  entitled  to  the  possession  o*^ 
those  chattels,  and  plaintiff's  judgment  upon  the  second  cause  of  ac 
tion  was  authorized. 

Judgment  modified,  by  limiting  the  plaintiff's  recovery  to  the  pos- 
session of  the  goods  specified  in  the  second  cause  of  action,  and  with- 
out prejudice  to  an  action  ex  contractu  as  to  the  first  cause  of  action, 
and,  as  so  modified,  affirmed,  without  costs  of  the  appeal  to  either  party. 

All  concur. 

181N.T.a 
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EATZ  V.  WANETA  REALTY  CO.,  Inc.  (two  caaes). 

(Supreme  (Donrt,  Appellate  Division,  First  Department.    April  dO,  1920.) 

CouBTs  ^=3237(4) — Judge  of  City  Coubt  cannot  obdeb  appeal  heabd  in 

THE  FIB8T  INSTANCE  BY  APPELLATE  DIVISION. 

Under  Code  Civ.  Proc.  $  1344,  authorizing  appeals  from  the  Municipal 
and  City  Court  to  be  heard  by  an  Appellate  Term,  and  providing  for 
the  allowance  of  a  further  api>eal  to  the  Appellate  Division,  section 
3188,  authorizing  appeals  from  judgments  of  the  City  Court,  and  the 
rules  for  the  hearing  of  appeals  by  the  Appellate  Term,  a  Judge  of  the 
City  Court  cannot  order  that  an  appeal  from  a  Judgment  be  heard  in 
the  first  instance  by  the  Appellate  Division;  the  case  not  being  within 
section  1000,  as  to  the  hearing  of  exceptions  by  that  court  in  the  first 
instance. 

Appeals  from  City  Court  of  New  York. 

Two  actions,  one  by  Hyman  Katz,  an  infant,  by  his  guardian  ad 
litem,  and  one  by  Morris  Katz,  against  the  Waneta  Realty  Company, 
Incorporated.  From  judgments  dismissing  the  complaints,  plaintiffs 
appeal,  and  the  appeals  were  ordered  to  be  heard  in  the  first  instance 
before  the  Appellate  Division.    Appeals  dismissed 

Arg"u"ed  before  CLARKE,'  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Irving  Rosenberg,  of  New  York  City,  for  appellants. 
Charles  R.  Coulter,  of  New  York  City  (Almond  D.  Fisk,  of  New 
York  City,  of  counsel),  for  respondent 

CLARKE,  P.  J.  These  two  actions,  one  by  the  guardian  ad  litem 
for  an  infant  and  the  other  by  the  father  of  said  infant,  were  brought 
to  recover  damages  for  negligence  and  were  tried  together  at  a  Trial 
Term  of  the  City  Court  of  the  city  of  New  York.  Judgments  were 
rendered  in  each  case  in  favor  of  the  defendant,  dismissing  the  com- 
plaints and  for  costs  and  disbursements  as  taxed.  The  trial  justice 
made  orders  in  each  case : 

"That  the  said  appeal  be  heard  in  the  first  instance  before  the  Appellate 
Division  of  the  Supreme  Court,  First  Department" 

Section  1344  of  the  Code  of  Civil  Procedure,  enacted  under  the 
authority  of  section  5  of  article  6  of  the  Constitution,  provides  that — 

"Appeals  from  Judgments  or  orders  of  the  Municipal  CJourt  of  the  city 
of  New  York  or  from  Judgments  or  orders  of  the  City  Court  of  the  dty  of 
New  York  may  be  heard  either  by  the  Appellate  Division  of  the  Supreme  Court 
or  by  not  less  than  three  Justices  of  the  Supreme  Court  in  each  of  the  First 
and  Second  Judicial  departments,  who  shall  be  designated  for  that  purpose 
by  the  Justices  of  the  Appellate  Division  sitting  in  said  departments  and 
who  shall  be  known  as  the  Appellate  Term  of  the  Supreme  Court  in  the  £lrst 
and  Second  Departments,  respectively.*' 

And  section  3188  provides : 

"An  appeal  to  the  Supreme  Court  may  be  taken  from  a  final  or  interlocu- 
tory  Judgment  rendered  In  the  City  Court  of  the  city  of  New  York  in  a  case 
where  an  appeal  may  be  taken  to  the  Appellate  Division  of  the  Supreme  Court 
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•  from  a  final  or  Interlocutory  Judgment  rendered  In  the  Supreme  Court  as 
prescribed  in  section  1346  and  section  1849  of  this  act" 

The  Appellate  Division  has  appointed  three  justices  to  sit  in  the 
Appellate  Term  for  each  of  the  court  months  of  the  year,  and  by  rule 
I  of  its  rules  for  the  hearing  of  appeals  from  the  City  Court  and  from 
the  Municipal  Court  has  provided : 

**Ther6  shall  be  a  term  of  the  Supreme  Court  for  the  hearing  of  appeals 
from  the  City  Court  and  the  Municipal  Court  of  the  city  of  New  York,  in 
the  boroughs  of  M&nhattan  and  the  Bronx  which  shaU  commence  on  the 
first  Monday  of  October,  Novembert  December,  January,  February,  March, 
April,  May  and  June  in  each  year  and  shall  continue  from  day  to  day  dur- 
ing each  of  said  months  until  all  appeals  ready  for  hearing  are  heard  and 
disposed  of.  This  term  of  the  court  shall  hold  Its  session  in  the  courthouse 
in  the  county  of  New  York,  and  shall  be  held  by  three  Justices  of  the  Supreme 
Court,  duly  designated  to  hold  said  term,  and  shall  be  known  as  the  AppeUate 
Term.'* 

Paragraph  2  of  section  1344  of  the  Code  of  Civil  Procedure  also 
provides : 

"When  an  appeal  shall  have  been  heard  and  determined  by  an  Appellate 
Term  constituted  as  herein  proTlded,  the  justices  thereof  or  a  justice  of  the 
Appellate  Division  in  the  same  department  may  allow  a  further  appeal  to 
be  taken  from  that  determination  to  said  Appellate  Division." 

And  the  rules  provide  for  the  procedure  thereunder.  Rule  X, 
Appellate  Division  Rules ;  rule  VII,  Appellate  Term  Rules. 

In  the  cases  at  bar  a  short  cut  has  been  attempted  to  reach  the 
Appellate  Division  and  to  avoid  the  Appellate  Term.  Under  the 
circumstances  the  trial  court  had  no  more  power  to  direct  the  appeal 
to  be  heard  in  the  first  instance  by  the  Appellate  Division  than  it 
would  have  had  to  direct  such  appesil  to  be  heard  in  the  first  instance 
by  the  Court  of  Appeals  or  by  the  Supreme  Court  of  the  United  States. 
There  is  only  one  provision  of  the  Code  which  could  authorize  a 
review  of  a  trial  had  in  the  City  Court  in  the  Appellate  Division  with- 
out first  having  gone  through  the  Appellate  Term,  and  said  provision 
is  a  survival  of  the  conditions  existing  before  iJie  Appellate  Term 
was  created,  evidently  inadvertently  overlooked  when  the  Code  was 
revised  to  meet  conditions  created  by  the  readjustment  of  the  courts 
in  this  department.  See  Dickson  v.  Manhattan  R.  Co.,  45  Misc.  Rep, 
572, 91  N.  Y.  Supp.  36.  That  is  section  1000  of  the  Code  of  Civil  Pro- 
cedure : 

"Upon  the  application  of  a  party  wbo  has  taken  one  or  more  exceptions,  the 
jndge,  presiding  at  a  trial  by  Jnry,  may»  in  his  discretion,  at  any  time  during 
the  same  term,  direct  an  order  to  be  entered,  that  the  exceptions  so  taken 
be  heard,  in  the  first  instance,  by  the  Appellate  Division  of  the  Supreme  Ck>urt, 
and  that  Judgment  be  suspended  in  the  meantime." 

That  section  is  not  applicable,  because  the  orders  do  not  provide 
that  exceptions  be  heard  in  the  first  instance  in  the  Appellate  Division 
and  that  judgments  be  suspended  in  the  meantime,  for  as  a  matter 
of  fact  judgments  have  been  entered  in  both  cases. 

The  app^s  in  both  cases  are  dismissed,  with  costs  to  the  respond- 
ent   All  concur. 
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JOHNSON  V.  ACKBBMAN. 
(Supreme  Oonrt,  Appellate  Diyiiion,  Second  Department.    April  23, 1920.) 

1.  CONTEICPT  ^s»23 — ^PAPEB  BRINOXNO  PABTT  INTO  OOIfTmCPT  UUBT  BB  8BBVKD 

FEB80NAIXT. 

As  Code  Civ.  Proc.  |  802,  provides  that  the  article,  including  section 
799,  providing  for  service  of  papers  on  the  attorney  of  a  party  appearing, 
does  not  apply  to  service  of  "a  paper  to  bring  a  party  Into  contempt,'*  such 
a  paper  must  be  served  personally. 

2.  Contempt  ^=s>40 — Pbocbxdinos  can  bb  initiatbd  only  bt  obdeb  to  show 

cause  ob  attachment. 

Judiciary  Law,  §  757,  provides  for  an  order  to  show  cause  or  a  warrant 

of  attachment,  in  proceeding  to  punish  for^  civil  contempt,  and  as  neither 

process  issues  until  the  court  is  satisfied  by  affidavit  of  the  commission  of 

the  offense,  no  other  method  of  initiating  the  proceeding  can  be  permitted. 

8.  Contempt  ^=^57 — Failure  to  initiate  pboceedings  by  obdeb  to  show 

CAUSE  OB  attachment  NOT  WAIVED  BT  APPEABANOB. 

Initiation  of  proceedings  for  coivtempt  by  order  to  show  cause  or  war- 
rant of  attachment,  as  provided  by  Judiciary  Law,  |  757,  Is  Jurisdictional 
and  hence  is  not  waived  by  appearance. 

Appeal  from  Special  Teftn,  Kings  County. 

Action  by  Alfred  T.  Johnson  against  James  T.  Ackemirm.  Plain- 
tiff was  adjudged  guilty  of  contempt  for  violation  of  an  order,  jmd  he 
appeals.    Reversed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  BLACKMAR,  KELLY, 
and  JAYCOX,  JJ. 

Henry  Amster,  of  New  York  City,  for  appellant 
James  T.  Ackerman,  of  New  York  City,  pro  se. 

PER  CURIAM.  Order  reversed,  with  $10  costs  and  disbursements 
to  abide  the  event,  and  motion  denied  with  $10  costs. 

[1]  There  is  no  proof  that  the  order  which  it  is  claimed  the  plain- 
tiff violated  was  served  upon  him  personally  or  in  any  other  manner. 
Section  799,  Code  Civ.  Proc,  provides  : 

"Where  a  party  has  appeared,  a  notice  or  other  paper,  reqaired  to  be  served 
in  an  action,  must  be  served  upon  his  attorney." 

Section  802,  Code  Civ.  Proc,  hovi^ever,  provides  that  the  article  in 
which  section  799  is  found  does  not  apply  to  the  service  of  "a  paper 
to  bring  a  party  into  contempt."  Such  papers  must  be  served  person- 
ally.   Pitt  V.  Davison,  37  N.  Y.  235. 

[2,  3]  Section  757  of  the  Judiciary  Law  (Consol.  Laws,  c  30)  pro- 
vides for  two  methods  of  proceeding  to  punish  for  a  civil  contempt. 
One  is  by  nieans  of  an  order  to  show  cause,  and  the  other  is  by 
means  of  a  warrant  of  attachment.  As  neither  process  issues  until 
the  court  is  satisfied  by  affidavit  of  the  commission  of  the  offense,  no 
other  method  of  initiating  the  proceeding  can  be  permitted.  West 
Hudson  County  Trust  Co.  v.  Waldron,  119  App.  Div.  294,  104  N.  Y. 
Supp.  513;  Bradbury  v.  Bliss,  23  App.  Div.  606,  48  N.  Y.  Supp.  912; 
Dunlop  V.  Mulry,  40  Misc.  Rep.  131,  81  N.  Y.  Supp.  260.  As  this  is 
jurisdictional,  it  is  not  waived  by  appearance. 

($=:9For  oUier  cases  see  same  topic  ft  KET-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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BERGEN  BEACH  LAND  CORPORATION  v.  CITY  OF  NEW  YORK  et  al. 

(Supreme  Court,  Appellate  Diviaioii,  Second  D^artment  April  9,  1920.) 
Appeal  and  ebbob  ^s»954(1) — Discbetioh  ux  OBAirriNa  pbblihinabt  nv* 

JUNCTION  NOT  DISTURBED. 

Discretion  of  coort  in  granting  a  preliminary  injunction  will  not  be 
Interfered  with  on  appeal,  especially  wiiere  refnsing  it  may  result  in 
dental  of  all  redress  to  plaintiff. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Bergen  Beach  Land  Corporation  against  the  City  of 
New  York  and  others.  Judgment  for  plaintiff,  motion  for  new  trial 
denied,  and  defendants  appeal.    Affirmed. 

See,  also,  108  Misc.  Rep.  70,  177  N.  Y.  Supp.  439. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  BLACKMAR,  KELLY, 
and  JAYCOX,  JJ. 

Charles  J.  Nehrhas,  of  New  York  City,  for  appellant. 
Ralph  J.  Baldwin,  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  $10  costs  and  disbursements. 
We  have  frequently  suggested  that  this  court  should  not  interfere 
with  the  exercise  of  the  discretion  of  the  trial  court  in  granting  or 
refusing  an  injunction,  but  that  the  case  should  be  tried  on  its  mer- 
its, so  that  findings  of  fact  and  conclusions  of  law  might  be  formu- 
lated before  the  rights  of  the  parties  are  passed  upon,  especially  in  a 
case  where  refusing  an  injunction  may  result  in  the  denial  of  all  re- 
dress to  the  plaintiff. 

We  think  the  present  case  is  such  a  one.  There  is  in  the  complaint 
a  claim  that  the  doctrine  of  estoppel  can  be  invoked  against  the  right 
of  the  city  to  change  the  bulkhead  line  as  established  by  the  agreement, 
and  this  proposition  is  not  without  authority  which  tends,  in  dicta  at 
least,  to  support  it.  Williams  v.  Mayor,  105  N.  Y.  419,  11  N.  E.  829; 
Monongahela  Navigation  Co.  v.  United  States,  148  U.  S.  312,  13  Sup. 
Ct.  622,  37  L.  Ed.  463;  analyzed  in  Lewis  Blue  Point  Oyster  Co.  v. 
Briggs,  229  U.  S.  82,  33  Sup.  Ct.  679,  57  L.  Ed.  1083,  Ann.  Cas. 
1915A,  232,  and  Greenleaf  Lumber  Co.  v.  Garrison,  237  U.  S.  251, 
35  Sup.  Ct.  551,  59  L.  Ed.  939. 

Without  passing  upon  this  question  we  think  that  all  the  facts  in- 
volved in  this  controversy,  including  the  facts  upon  which  the  claim 
for  estoppel  rests,  should  be  established  in  the  findings  of  fact  of  the 
trial  court,  before  a  final  disposition  is  made  of  plaintiff's  rights, 
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PEOPLE  y.  WBBBB. 

(Supreme  Court,  Appellate  DiTislou,  Fourth  Department    llarch  17,  1020.) 

L  WmnCSSEfl  ^=»350— OANNOT  BB  ZUPBACBXD  on  OBOaS-KXAMINATION  BT  PBOOF 
OF  INDICTMENT. 

Witnesses  called  by  defendant,  charged  with  rape,  cannot  be  impeached 
by  asking  them  on  cross-examination  whether  they  had  been  indicted 
for  an  offense  of  the  same  nature  as  the  charge  against  accused,  but  in- 
volving a  different  transaction. 
2.  C3aiMiNAi.  LAW  <=>338(4, 5) — EvIdergb  of  sbfaiutb  offensb  bxtween  dif- 

VBBBNT  PXBSONS  IB  INADMISSIBUB. 

In  a  prosecution  for  rape,  It  was  error  to  permit  a  witness  for  the  pros- 
ecution to  testify  that  on  the  same  evening  as  the  offense  charged,  though 
at  a  different  time  and  place,  another  man  of  the  party  had  had  inter- 
course with  witness  against  her  i:e8istance. 
$.  Cbiminai.  i^w  ^S9ll69(ll) — ^Admission  or  evidxnob  of  bbpabaib  onBNss 

BETWEEN   DIFFEKENT  PERSONS  HELD  PBEJUDICIAL. 

In  a  prosecution  for  rape,  committed  by  a  married  man  several  years 
older  than  prosecutrix,  which  charge  naturally  aroused  sympathy  for 
her  and  prejudice  against  accused,  erroneous  admission  of  evidence  con- 
cerning a  separate  offense  between  two  other  members  of  the  same  party 
was  prejudicial  to  defendant 

Appeal  from  Wyoming  County  Court 

Harry  E.  Weber  was  convicted  of  rape,  and  from  the  judgment, 
and  an  order  denying  a  new  trial  on  ground  of  newly  discovered 
evidence,  he  appeals.     Reversed,  and  new  trial  granted. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  DE  ANGEUS, 
HUBBS,  and  CLARK,  JJ. 

George  W.  Watson,  of  Batavia,  for  appellant 

Lavergne  A.  Walker,  Dist.  Atty.,  of  Perry,  for  the  People. 

CLARK,  J.  The  crime  for  which  defendant  has  been  convicted 
is  alleged  to  have  been  committed  on  the  night  of  May  22,  1917,  on 
the  front  seat  of  a  Ford  automobile.  The  prosecutrix  and  her  friend, 
Edna  Brown,  and  her  uncle,  David  Aiken,  Arthur  Baker,  and  defend- 
ant, had  been  to  the  village  of  LeRoy,  and  were  returning  to  Warsaw, 
when  Baker,  who  was  driving  the  car,  stopped  to  repair  a  tire.  Prose- 
cutrix was  seated  on  the  front  seat  with  the  driver.  Aiken,  the 
Brown  girl,  and  defendant  were  seated  on  the  rear  seat,  and  got  out 
of  the  car  at  the  request  of  Baker,  so  he  could  get  his  tools,  which 
were  under  the  rear  seat.  Defendant  got  in  the  front  seat  behind  the 
steering  wheel,  prosecutrix  sitting  at  his  right,  and  she  claims  that 
while  in  that  position,  when  Baker  was  repairing  the  damaged  tire, 
defendant  had  sexual  intercourse  with  her.  In  her  deposition,  taken 
before  the  magistrate,  she  claimed  that  defendant  had  intercourse 
with  her  in  that  position  two  or  three  times,  but  on  the  trial  she  limit- 
ed it  to  one  transaction. 

Her  friend,  Edna  Brown,  was  the  only  corroborating  witness  as 
to  this  transaction.  Defendant  denied  absolutely  having  anything  to 
do  with  the  prosecutrix,  and  he  was  supported  by  Aiken  and  Baker, 
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who  testified  in  substance  that  they  saw  nothing  of  the  alleged  as- 
sault, heard  no  outcry  from  the  prosecutrix,  and  in  fact  they  fully 
corroborated  defendant  as  to  this  transaction,  but  he  was  convicted 
and  sentenced  to  prison.  He  is  a  young  married  man  of  hitherto  un- 
blemished reputation.  The  story  told  by  prosecutrix,'  who  claimed  to 
be  over  17  years  of  age  and  imder  18,  would  seem  to  be  improbable, 
for  when  we  consider  the  fact  that  it  is  claimed  that  the  assault  was 
committed  on  the  front  seat  of  a  Ford  car  when  she  was  sitting  up, 
or  only  partially  reclining  or  leaning,  with  the  driver  fixing  a  tire 
right  close  by,  and  her  uncle,  Aiken,  and  the  Brown  girl  near  by,  it 
is  difficult  to  understand  how  a  jury  could  have  credited  her  story, 
positively  denied  by  defendant  and  every  other  person  in  the  party, 
excepting  the  Brown  girl,  if  it  was  not  influenced  by  evidence  of  other 
transactions  in  no  way  connected  with  the  particular  crime  charged 
against  the  defendant. 

There  was  some  medical  testimony  of  two  physicians,  who  examined 
prosecutrix  the  next  morning,  and  who  testified  that  her  h3m[ien  was 
ruptured;  but  they  did  not  say  that  the  penetration  was  caused  by 
sexual  intercourse.  This  testimony  is  not  of  so  much  importance,  in 
view  of  the  fact  that  prosecutrix  claimed,  and  Edna  Brown  on  the 
trial  testified,  that  the  driver,  Baker,  had  also  had  sexual  intercourse 
with  her  earlier  in  the  evening.  But  the  jury  adopted  complainant's 
theory  of  the  transaction,  and,  it  being  the  trier  of  the  facts,  the 
verdict  would  probably  stand,  were  it  not  for  the  fact  that  certain 
improper,  incompetent,  and  immaterial  evidence  was  received  over 
the  objection  and  exception  of  defendant,  which  requires  the  most 
serious  consideration. 

Defendant  called  as  witnesses  Aiken,  the  uncle,  of  prosecutrix,  and 
Baker,  the  driver  of  the  car.  They  had  corroborated  defendant.  On 
cross-examination  Aiken  was  asked  this  question  by  the  district  at- 
torney: 

"Q.  Yob  are  now  Indicted,  are  yon  not,  for  rape  upon  Edna  Brown?" 

This  was  objected  to  by  counsel  for  the  defendant,  and  the  objec- 
tion was  overruled,  to  which  ruling  an  exception  was  taken,  and  the 
witness  answered,  "Yes.'* 

When  Arthur  Baker,  the  driver,  who  was  a  witness  for  the  defend- 
ant, was  being  cross-examined  by  the  district  attorney,  he  was  asked 
this  question : 

"Q.  Yon  bave  been  Indicted  by  tbe  grand  jury  of  Genesee  county,  haven't 
you?   A.  Yes,  sir.'* 

This  was  objected  to  by  defendant's  counsel,  and  it  was  followed  by 
this  question: 

"Q.  1  hadn't  finished  my  question  yet— for  rape  in  the  second  degree  upon 
Bessie  Wilcox  (this  prosecutrix),  committed  at  the  time  you  first  stopped  after 
you  first  left  Le  Roy?" 

This  was  objected  to  as  incompetent,  as  having  no  bearing  on 
the  issues  here,  and  as  being  incompetent  to  impeach  the  witness,  and 
the  indictment  was  no  evidence  of  his  guilt.    The  objection  was  over- 
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ruled,  with  an  exception  to  defendant,  and  the  witness  answered, 
"Yes."  The  witness  was  further  allowed  to  answer,  over  defendant's 
objection  and  exception,  that  he  had  not  been  tried  on  the  indictment. 

[1]  The  ans^yers  elicited  from  these  witnesses  over  defendant's  ob- 
jections and  exceptions  were  highly  prejudicial  to  defendant,  and  the 
evidence  was  incompetent  and  immaterial.  People  v.  Morrison,  194 
N.  Y.  175,  86  N.  E.  1120,  128  Am.  St.  Rep.  552;  People  v.  Morrison, 
195  N.  Y.  116,  88  N.  E.  21,  133  Am.  St.  Rep.  780,  16  Ann.  Cas.  871. 
The  defendant  was  not  jointly  indicted  with  either  Aik^n  or  Baker. 
There  was  no  evidence  that  either  of  them  acted  in  concert  with 
defendant,  or  that  they  had  common  motives  in  the  transaction,  or 
that  they  had  combined,  or  confederated,  or  conspired  together  to 
commit  the  crime  charged  against  this  defendant,  or  any  crime,  or 
that  they  had  a  common  plan  or  motive  or  purpose  in  committing  it. 

Under  these  circumstances,  to  permit  proof  of  Aiken's  transactions 
with  Edna  Brown  out  on  the  grass  some  distance  from  the  automo- 
bile, where  prosecutrix  claims  she  was  assaulted  by  defendant,  and 
Aiken's  indictment  therefor,  and  Baker's  alleged  connection  with  this 
prosecutrix  some  time  previously  and  at  an  entirely  different  place, 
and  his  indictment  therefor,  was  not  only  improper,  but  must  have 
been  highly  prejudicial  to  the  defendant.  It  had  reference  to  entirely 
separate  and  independent  crimes,  and  was  improper  for  any  purpose. 
If  these  men  had  been  tried  and  convicted,  it  would  have  been  proper 
to  have  brought  out  these  facts  as  bearing  on  their  credibility  as  wit- 
nesses ;  but  an  indictment  is  a  mere  accusation,  and  to  compel  a  man 
to  say  that  he  had  been  indicted  is  not  proper,  and  is  particularly  dam- 
aging to  a  defendant  charged  with  such  a  crime  as  the  one  for  which 
defendant  was  being  tried. 

[2]  But  another  seemingly  glaring  error  crept  into  the  case.  When 
Edna  Brown,  the  only  corroborating  witness  of  complainant  as  to 
this  alleged  assault,  was  on  the  stand,  giving  her  direct  evidence  in 
behalf  of  the  people  as  to  what  she  knew  about  the  affair,  the  follow- 
ing took  place : 

-By  the  District  Attorney:  Q.  What  else  happened?  A.  Didn't  anything 
happen. 

"Mr.  Charles :  I  object  to  that  as  immaterial,  Irrelevant 

"The  CJourt:  I  am  going  to  receive  it  and  give  you  an  exception. 

"Q.  You  may  answer.    A.  Yes ;  Dave  Aiken  did.      Q.  Did  what? 

"Mr.  Charles:  I  object  to  the  question. 

"The  Court:  Same  question,  I  assume.  Overruled.  (Exception  to  defend- 
ant) 

"Q.  You  may  answer ;  state  what  he  did.  That  Is  the  question.  A.  He  had 
intercourse  with  me. 

••Q.  Did  you  make  any  resistance?    A.  Yes,  sir." 

The  witness  then  said  this  was  before  she  tried  to  help  the  prosecu- 
trix. Here  we  have  a  situation  where  the  prosecutrix  was  permitted 
to  prove,  over  the  vigorous  objections  of  defendant,  by  Edna  Brown, 
the  principal  witness  for  the  prosecutrix,  and  her  friend  and  associate, 
and  on  her  direct  examination,  that  Aiken  had  intercourse  with  her 
out  on  the  grass,  several  feet  away  from  the  automobile,  where  de- 
fendant and  the  prosecutrix  were  located,  and  that  she  had  resisted 
him. 
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The  people  were  thus  permitted,  not  only  to  prove  that  another 
man,  who  had  not  yet  been  called  as  a  witness  for  defendant,  had 
been  indicted  for  committing  another  crime  on  an  entirely  different 
woman  than  the  one  who  had  accused  this  defendant,  but  to  go  a  step 
further  and  prove  the  commission  of  that  crime.  This  evidence  was 
clearly  incompetent.  Jackson  v.  Osbom,  2  Wend.  555,  20  Am.  Dec. 
649;  People  v.  Morrison,  195  N,  Y.  116,  88  N.  E.  21,  133  Am.  St. 
Rep.  780,  16  Ann.  Cas.  871.  It  was  improper  thus  to  prove  a  separate 
crime  in  no  way  connected  with  this  defendant,  and  one  committed 
by  another  man  against  an  entirely  different  woman  than  the  one  he 
was  charged  with  violating.  It  in  no  way  tended  to  connect  defendant 
with  the  crime  charged  against  him,  and  must  have  been  highly  prej- 
udicial to  him. 

[3]  The  defendant  was  charged  with  a  most  serious  crime,  com- 
mitted, as  it  was  alleged,  upon  a  young  woman  with  whom  he  had  but 
a  slight  acquaintance.  According  to  her  story,  she  was  between  17 
and  18  years  of  age.  He  was  a  married  man  several  years  her  senior. 
Such  a  charge,  in  and  of  itself,  would  naturally  arouse  sympathy  for 
the  young  woman,  and  prejudice  against  a  man  charged  with  criminal- 
ly assaulting  her.  He  had  a  great  burden  to  bear  to  take  care  of  his 
own  case,  and  should  not  have  been  compelled  to  carry  the  added  bur- 
den of  the  crime  of  some  other  man  committed  on  another  woman,  of 
which  transaction  he  had  no  knowledge.  This  evidence  was  well 
calculated  to  arouse  the  passions  and  prejudices  of  the  jury,  and  it 
would  seem  that  the  learned  county  judge  fell  into  an  error  in  receiv- 
ing it. 

The  defendant  was  entitled  to  a  fair  trial,  and  I  do  not  think  such 
a  trial  was  accorded  him.  Having  reached  the  conclusion  that  the 
judgment  of  conviction  must  be  reversed,  because  of  the  admission 
of  the  improper  evidence  heretofore  referred  to,  it  is  unnecessary  to 
discuss  the  propositions  urged  by  appellant  for  the  alleged  erroneous 
refusal  to  grant  his  motion  for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence. 

Judgment  and  conviction  reversed,  and  new  trial  granted.  All  con- 
cur. 


(191  App.  Dlv.  576) 

DRENNAN,  Fire  Com'r,  y.  HAMPTON. 

(Supreme  Court,  Appellate  Division,  First  Department    April  80,  1920.) 

1.  Insurance  ^s920 — ^Agent  of  foseion  fibb  oomfant  not  ohabobablb  with 

tax  on  frbmiuh8  on  bein8ubange  contracts. 

The  agent  tor  a  foreign  fire  insurance  company  was  not  chargeable  with 
the  tax  on  premiums  on  contracts  of  reinsurance,  under  Greater  New 
York  Charter,  S  709,  as  amended  by  Laws  1915,  c.  594. 

2.  INSURANCB   ^=s>20 — ^VOLUNTARY   PAYMENT    OF  TAXES   NOT   OWED    CANNOT    BB 

ALLOWED  AS  OFFSET  TO  OTHER  TAXES  CLAIIIBD. 

Where  agent  of  foreign  fire  insurance  oompany,  not  chargeable  with 
tax  on  premioms  on  omtracts  of  reinsurance,  under  Greater  New  York 
Charter,  §  799,  as  amended  by  Laws  1915,  c.  594,  nevertheless  Toluntarily 
paid  such  tax  to  jRre  commissioner  of  city,  without  any  mistake,  fraud,  or 
duress,  he  cannot  be  allowed  such  payment  as  an  offset  In  the  commlssion- 
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er's  action  to  recover  a  balance  alleged  to  be  dne  on  account  of  taxes  on 
premiiuna. 

8.  IKSTTBANCB    «=»20— AGBNT    OP   FIBE    INSURER   MUST   PAT    TAX    ON    PBEMIU1C8 
WITHOUT  DEDUCTION  FOB  REINSURANCE. 

Under  Greater  New  York  Charter,  {  7W,  as  amended  by  Laws  1916,  c. 

G94,  agent  of  foreign  fire  insurance  company  must  pay  a  tax  of  2  per  cent 

on  premiums  on  fire  policies  effected  on  property  within  the  dty,  without 

deduction  of  premiums  on  reinsurance  effected  by  him  as  such  agent. 

4  Constitutional  law  ^=>220(1) — ^Taxation  ^s»43 — C5ity  charier  taxing 

FIRE  insurance  PREMIUMS  CONSTITUTIONAL,  IF  APPLYING  EQUALLY  TO  ALL 
IN  SAME  SITUATION. 

8o  long  as  provisions  in  Greater  New  York  Charter,  ||  798,  799,  as 
amended  by  Laws  1915,  c.  594,  relative  to  taxation  of  premiums  received 
by  fire  insurance  companies,  apply  equally  to  all  in  the  same  situation, 
they  are  not  unconstitutional  because  another  statute  applying  to  other 
localities  may  be  different 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Thomas  J.  Drennan,  as  Fire  Commissioner  of  the  City 
of  New  York,  against  Howard  Hampton.  From  a  judgment  for 
plaintiff  on  decision  by  court,  jury  having  been  waived,  defendant  ap- 
peals.   Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Richards  &  Aflfeld,  of  New  York  City  (George  Richards,  of  New 
York  City,  of  counsel),  for  appellant 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (Willard  S. 
Allen,  of  New  York  City,  of  counsel,  and  John  F.  O'Brien  and  Josiah 
A.  Stover,  both  of  New  York  City,  on  the  brief),  for  respondent. 

PAGE,  J.  The  action  was  brought  by  the  fire  commissioner  of  the 
city  of  New  York  against  Howard  Hampton,  agent  of  the  Hartford 
Fire  Insurance  Company,  a  foreign  fire  insurance  corporation,  to  re- 
cover a  balance  of  $1,932.41  alleged  to  be  due  on  account  of  the  2 
per  cent,  of  certain  premiums  upon  policies  of  fire  insurance  effected 
by  the  defendant  upon  property  situated  within  the  city  of  New  York 
and  received  by  him  as  agent  of  said  company  between  September 
1,  1914,  and  December  31,  1915.  The  defendant  on  January  31,  1916, 
pursuant  to  section  800  of  the  Greater  New  York  Charter  rendered 
certain  reports  to  the  then  fire  commissioner  of  the  business  done  by 
him  in  the  city  of  New  York,  and  paid  to  the  fire  commissioner  an 
amount  equal  to  2  per  cent,  of  the  premiums  of  direct  and  reinsurance 
effected  by  him  as  such  agent,  deducting  premiums  returned  upon  can- 
celed policies  of  direct  and  reinsurance,  and  also  the  amount  of  pre- 
miums alleged  to  have  been  paid  for  reinsurance  in  companies  au- 
thorized to  issue  policies  in  the  state  of  New  York  during  the  said 
period 

[1,  2]  There  is  no  dispute  as  to  the  facts.  Two  main  questions  of 
law  are  presented  for  our  determination:  First,  was  the  deduction 
made  by  the  defendant  from  the  gross  amount  of  premiums  permissible 
under  the  law  ?  and,  second,  should  the  defendant  be  allowed  to  re- 
cover or  offset  the  sum  of  $165.52,  being  2  per  cent,  of  the  premiums 
received  by  him  upon  contracts  of  reinsurance  effected  by  him  as 
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agpent  of  said  company  and  paid  to  the  fire  commissioner  on  Febru- 
ary 1,  1916,  for  which  he  has  made  a  counterclaim  in  his  answer? 

While  the  defendant  was  not  chargeable  with  the  tax  upon  the 
premiums  upon  the  contracts  of  reinsurance  (Adamson  v.  Schreiner, 
176  App.  Div.  95,  162  N.  Y.  Supp.  653,  affirmed  225  N.  Y.  713,  122 
N.  E.  876),  the  trial  court  has  held  that  the  payment  of  this  sum  was 
a  voltmtary  payment,  and,  as  the  defendant  does  not  claim  that  this 
payment  was  made  by  mutual  mistake,  fraud,  or  under  duress,  the 
court  properly  held  that  it  could  not  be  allowed  as  an  offset. 

[3]  There  is  no  provision  in  section  799  of  the  Greater  New  York 
Charter  for  any  deduction  from  the  gross  amount  of  premiums  re- 
ceived by  the  agent.    That  section  provides : 

'There  shall  be  paid  •  *  •  the  sum  of  two  dollars  upon  the  hundred 
dollars,  and  at  that  rate  upon  the  amount  of  all  premiums  which,  during  the 
year  ending  on  the  next  preceding  thirty-first  day  ot  December,  shall  have 
been  received  by  such  agent  or  person  •  *  *  for  any  insurance  against 
loss  or  injury  by  fire.    ♦    •    •»• 

The  language  of  the  statute  is  plain ;  2  per  cent,  on  the  amoimt  of 
all  premiums  is  to  be  paid.  Had  it  been  the  intention  that  the  amount 
paid  out  for  reinsurance  should  be  deducted,  the  Legislature  would 
have  made  it  evident  by  so  providing  in  terms.  It  is  not  the  province 
of  the  court  to  read  into  the  statute,  by  construction,  provisions  that 
the  Legislature  has  not  inserted  in  it. 

'*It  is  a  familiar  rule  that  it  is  not  the  province  of  the  court  to  supervise  or 
revise  legislation  and  a  law  plain  and  certain  in  its  meaning  declares  Itself 
and  is  insusceptible  of  interpretation.  It  is  as  binding  upon  a  court  as  upon 
every  citizen."  Matter  of  Meyer,  209  N.  Y.  386,  389,  103  N.  E.  713,  714  (L.  R. 
A.  1915C,  615,  Ann.  Cas.  1015A,  263). 

A  premium  paid  out  for  reinsurance  is  an  expense  of  the  business, 
and  cannot  be  deducted  from  the  gross  amotmt  of  premiums  received, 
any  more  than  can  the  other  expenses  of  the  business.  People  ex  rel. 
Continental  Ins.  Co.  v.  Miller,  177  N.  Y.  515,  522,  70  N.  E.  10.  The 
defendant  claims  that,  as  it  is  conceded  that  the  amount  of  premiums 
refunded  on  the  cancellation  of  policies  during  the  year  may  be  de- 
ducted, for  the  same  reason  premiums  paid  out  for  reinsurance  should 
be  deducted  unles?  the  statute  prohibits.  In  this  the  defendant  fails 
to  consider  the  radical  diflference  that  exists  between  these  payments. 
Accepting  the  concession  of  the  corporation  counsel  that  the  amount 
of  the  returned  premiums  is  properly  deductible  from  the  amount  of 
all  premiums  received  (without,  however,  so  deciding),  the  theory  upon 
which  that  deduction  can  be  sustained  is  that  every  fire  insurance 
policy  in  this  state,  by  its  terms,  is  subject  to  cancellation,  and  in  that 
event  it  is  provided  both  by  the  policy  and  by "^  statute  (Insurance  Law 
[Consol.  La.ws,  c.  28]  §  122)  that  the  unearned  premiums  shall  be 
refunded  by  the  company.  The  amount  of  premiums  received  is  to 
be  reported  at  the  end  of  the  year.  When  a  part  of  the  premium  is 
refunded  because  of  a  cancellation,  it  is  the  same  as  though  no  more 
of  the  premium  than  that  part  retained  had  been  paid.  The  liability 
of  the  company  upon  the  policy  ceases  on  its  cancellation,  and  the 
retained  premium  covers  the  risk  actually  borne  by  the  company. 
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People  ex  rel.  Continental  Ins.  Co.  v.  Miller,  supra,  177  N.  Y.  518, 
70  N.  E.  10.  ' 

[4]  The  learned  counsel  for  the  appellant  has  made  an  able  and 
ingenious  argument  with  reference  to  the  applicability  of  sections  133, 
134,  and  135  of  the  Insurance  Law  to  the  case  under  consideration; 
but  as  those  sections  in  terms  except  the  cities  of  New  York  and 
Buffalo,  in  the  charters  of  which  special  provision  is  made  upon 
this  subject,  and  the  tax  provisions  of  the  Insurance  Law  are  clearly 
intended  to  apply  to  the  state  outside  of  these  localities,  we  do  not 
deem  it  necessary  to  enter  upon  a  discussion  of  these  statutory  pro- 
visions, except  to  state  that,  so  long  as  the  charter  provisions  apply 
equally  to  all  in  the  same  situation,  they  are  not  unconstitutional 
because  another  statute  applying  to  other  localities  may  be  different. 
Nor  do  we  think  it  necessary  to  consider  other  tax  laws,  and  to  rea- 
son from  them  by  analogy  as  to  the  intention  of  the  Legislature  in 
enacting  sections  798  and  799  of  the  Greater  New  York  Charter,  as 
such  inference  is  only  proper  where  the  statute  under  consideration 
is  not  clearly  expressed  and  requires  construction. 

We  therefore  hold  that  the  defendant  could  not  deduct  the  premiums 
paid  for  reinsurance,  and  the  judgment  should  be  affirmed,  with  costs. 
All  concur. 


PEOPLE  ex  rel.  MUKPHY  v.  HOLOOMB,  Sheriff. 
(Supreme  Court,  Special  Term,  Broome  County.    AprU  21,  1920.) 

1.  Statutes  ^=>183 — ^The  spirit  fbevails  over  the  letter. 

The  great  and  fundamental  rule  in  construing  statutes  is  to  ascertain 
and  give  effect  to  the  intention  of  the  Legislature,  and  in  a:certainlng 
such  intention  it  is  the  rule  that  the  spirit  or  reason  of  the  law  will  pre- 
vail over  its  letter. 

2.  Statutes  <S=»181(2) — Resort  hat  bs  had  to  object  of  Legislature  as 

well  as  lanouage. 

In  ascertaining  the  true  meaning  and  application  of  a  statute,  resort 
may  be  had,  not  only  to  the  language  and  arrangement  of  the  statute,  but 
also  to  the  intention  of  the  Legislature,  the  object  to  be  secured,  and  its 
relation  to  other  laws. 

3.  Statutes  ®=»188 — Words  should  be  given  common,  ordinary,  and  legal 

MEANING. 

In  construing  a  statute,  the  words  thereof  should  be  given  their  common, 
ordinary,  and  legal  meaning. 

4.  Criminal  law  <S=»1216(1) — Person  in  lockup  not  in  *'jail,"  under  stat- 

ute requiring  deductions  from  sentence. 

A  person  Incarcerated  in  a  temporary  place  of  detention,  like  a  police 
station  or  lockup,  is  not  spending  time  in  a  "jail,"  within  the  meaning  of 
Penal  Law,  §  2193,  as  amended  by  I^ws  1919,  c.  410,  providing  that  any 
time  spent  by  a  person  convicted  of  a  crime  in  a  prison  or  jail  prior  to 
his  conviction  shall  be  included  as  o  part  of  the  term  of  the  sentence  im- 
posed upon  him ;  a  "joir*  being  ordinarily  understood  to  ihean  a  building 
designated  by  law  or  used  by  the  sheriff  for  the  confinement  or  detention 
of  those  persons  who  are  judicially  ordered  to  be  kept  in  custody,  and 
is  distinguishable  both  in  law  and  in  common  imderstanding  from  e 
temporary  place  of  detention,  like  a  police  station  or  lockup. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Jail.] 
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0.  OsnnKAr  LAW  ^s>1216(l) — Statutb  BEQuntiNa  tiicb  spbnt  in  jail  pbxob 

TO  OONVIOnON  TO  BB  APPLIBD  Olf   8BNTEN0B  IlfAPPLIOABUB  TO  HINO&  OF- 
FBNSB8. 

Penal  Law,  {  2193,  as  amended  by  I/awg  1919,  c.  410,  providing  tnat 
any  time  spent  by  a  person  convicted  of  a  crime  in  a  prison  or  jail  prior 
to  his  conviction  shall  be  calculated  as  a  part  of  the  term  of  the  sentence 
imposed  upon  him,  does  not  give  one  the  benefit  of  time  spent  while 
awaiting  trial  in  inferior  courts  of  limited  jurisdiction,  being  intended  to 
apply  only  to  persons  sentenced  to  imprisonment  in  a  state  prison  or 
penitentiary. 

Proceeding  in  habeas  corpus  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  James  N.  Murphy,  against  Bartlett  M.  Hol- 
comb,  as  Sheriff  of  Broome  County.  Writ  dismissed,  and  relator  re- 
manded. 

Harry  J.  Hennessey,  of  Binghamton,  for  relator. 

Urbane  C  Lyons,  Dist.  Atty.,  of  Binghamton,  for  respondent. 

DAVIS,  J.  The  decision  of  this  proceeding  involves  the  interpret 
tation  of  the  amendment  by  Laws  1919,  c.  410,  to  section  2193  of  the 
Penal  Law  (Consol.  Laws,  c.  40),  by  which  it  was  provided : 

"Any  time  spent  by  a  person  convicted  of  a  crime  In  a  prison  or  JaU  prior  to 
his  conviction  and  before  sentence  has  been  pronounced  upon  him,  shall  be- 
come and  be  calculated  as  a  part  of  the  term  of  tbo  sentence  imposed  upon 
him,  whether  such  sentence  is  an  indeterminate  one  or  for  a  definite  period  of 
time;  and  such  time  shall,  in  addition  to  the  time  allowed  for  good  conduct 
and  earned  as  compensation,  be  deducted  from  the  term  of  the  sentence  so 
Imposed,  under  the  provisions  of  article  9  of  the  Prison  Law" 

— ^and  requiring  the  judge  to  indorse  upon  the  commitment  papers  the 
length  of  time  so  spent.    The  facts  are  agreed  upon : 

The  relator  was  arrested  in  Binghamton,  charged  with  the  crime  of 
petit  larceny.  He  was  detained  in  what  is  known  as  the  "city  jail" 
for  a  period  of  21  days,  and  then  pleaded  guilty,  whereupon  he  was 
sentenced  by  the  acting  city  judge  to  be  imprisoned  in  the  Broome 
county  jail  for  a  term  of  60  days,  and  was  delivered  to  the  custody  of 
the  sheriff  by  a  commitment  dated  March  20^  1920. '  The  relator  has 
earned  and  has  been  allowed  by  the  sheriff  a  commutation  of  10  da3rs 
pursuant  to  the  provisions  of  section  250  of  the  Prison  Law  (Consol. 
Laws,  c.  43),  added  by  Laws  1918,  c.  550,  and  now  claims  that  he 
should  be  credited,  in  diminution  of  his  term  with  the  21  days  he  spent 
in  the  city  jail,  which  time  was  certified  to  by  the  magistrate  by  indorse- 
ment on  the  back  of  his  commitment. 

The  sole  question,  therefore,  is  to  determine  whether  or  not  the 
provisions  of  section  2193  of  the  Penal  Law  are  applicable  to  a  case 
where  a  person,  convicted  of  a  crime  in  an  inferior  court,  has  been 
under  detention  before  being  committed  to  the  county  jail. 

[1,2]  The  learned  counsel  for  the  relator  argues  that  the  statute 
must  be  literally  construed,  and  that  the  provision  in  section  2193, 
that  "any  time  spent  by  a  person  convicted  of  a  crime  in  a  prison  or 
jail  prior  to  his  conviction  and  before  sentence  has  been  pronounced 
upon  him,"  must  be  intended  to  include  a  person  in  the  situation  of 
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the  relator.  From  a  hasty  examination  such  would  appear  to  be  the 
intent  and  purpose  of  the  statute.  But  the  great  and  fundamental 
rule  in  construing  statutes  is  to  ascertain  and  give  effect  to  the  inten- 
tion of  the  Legislature,  and  in  ascertaining  such  intention  it  is  the  rule 
that  the  spirit  or  reason  of  the  law  will  prevail  over  its  letter.  In  as- 
certaining the  true  meaning  and  application  of  a  statute,  resort  may 
be  had,  not  only  to  the  language  and  arrangement  of  the  statute,  but 
also  to  the  intention  of  the  Legislature,  the  object  to  be  secured,  and 
its  relation  to  other  laws.    36  Cyc.  1102,  1108. 

The  object  to  be  attained  by  the  amendment  was  obviously  to  bene- 
fit persons  charged  with  some  serious  crime,  who  were  committed  to 
jail  because  they  could  not  furnish  bail,  and  to  give  them  credit  for 
the  time  there  spent  while  awaiting  indictment  or  trial,  and  there  en- 
during the  delays,  sometimes  long  protracted,  before  being  arraigned, 
allowed  to  plead,  or  be  tried.  It  is  hard  to  believe  that  the  Legisla- 
ture contemplated  granting  any  relief  to  those  convicted  of  petty  crim- 
inal offenses,  for  the  brief  time  usually  spent  in  some  lockup  or  tem- 
porary place  of  detention.  Police  Courts  and  Courts  of  Special  Ses- 
sions are  held  daily,  and  a  person  arrested  with  or  without  a  war- 
rant for  an  offense  triable  in  those  courts  is  usually  arraigned  within 
a  very  short  time  thereafter,  and  is  given  opportunity  to  plead  guilty 
and  receive  an  immediate  sentence,  or  to  plead  not  guilty  and  obtain 
a  speedy  trial.  Instances  like  the  present  one,  where  the  period  of 
detention  was  21  days,  are  very  rare,  and  as  it  appears  that  the  rela- 
tor eventually  pleaded  guilty,  the  delay  very  likely  was  caused  by  his 
own  act.  No  reason  is  furnished  why  the  relator  could  not  have  had 
a  speedy  determination  of  his  case  had  he  sought  it 

Considering  the  statute  in  its  relation  to  other  laws,  it  may  be  ob- 
served that  section  2193  of  the  Penal  Law,  prior  to  the  amendment  of 
1919,  was  entitled  "Calculating  Term  of  Imprisonment,"  and  it  dealt 
entirely  with  convicts  sentenced  to  imprisonment  in  a  state  prison  or 
penitentiary.  The  section  has  been  entirely  changed,  but  the  title  or 
heading  remains  the  same,  and  the  context  is  such  that  it  is  apparent 
that  the  Legislature  still  intended  to  deal  with  prisoners  sentenced  to 
imprisonment  in  a  state  prison  or  penitentiary.  The  reference  in  the 
section  to  the  allowance  of  time  on  an  indeterminate  sentence,  and 
providing  the  time  should  be  deducted  under  the  provisions  of  article 
9  of  the  Prison  Law,  indicates  that  it  was  not  the  legislative  intent  to 
give  the  person  the  benefit  of  time  spent  while  awaiting  trial  in  in- 
ferior courts  of  limited  jurisdiction.  No  indeterminate  sentences  may 
be  imposed  in  such  courts,  and  article  9  of  the  Prison  Law  deals  with 
commutations  which  have  never  been  applicable  to  sentences  of.  im- 
prisonment in  the  county  jail,  but  apply  only  to  imprisonment  in  a 
state  prison  or  penitentiary. 

[3]  There  is  another  rule  of  construction  to  be  applied  to  statutes 
in  determining  the  legislative  intent,  and  that  is  that  words  should  be 
given  their  common,  ordinary,  and  legal  meaning.  In  the  statute  un- 
der consideration,  the  deduction  from  the  sentence  is  made  for  the 
time  spent  in  a  "prison  or  jail."  The  term  "prison"  has  a  definite 
meaning,  and  it  is  not  claimed  that  the  relator  has  spent  any  time  in 
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"prison,"  as  we  ordinarily  understand  that  tenn.  Has  he  spent  any 
time  in  "jail,"  taking  the  common  acceptance  or  legal  significance  of 
that  word? 

[4]  A  "jail"  is  ordinarily  understood  to  mean  a  building  designated 
by  law  or  used  by  the  sheriff  for  the  confinement  or  detention  of  those 
persons  who  are  judicially  ordered  to  be  kept  in  custody.  Bouvier's 
Law  Diet.  vol.  2,  p.  1333. 

A  jail  is  distinguishable,  both  in  law  and  in  common  understanding, 
from  a  temporary  place  of  detention,  like  a  police  station  or  lockup. 
By  section  350  of  the  Town  Law  (ConsoL  Laws,  c.  62),  a  town  may 
erect  one  or  more  houses  of  detention  or  lockups  for  the  detention  of 
persons  committed  by  the  magistrate  thereto.  In  cities  offenders  are 
usually  detained  for  a  short  time  before  given  a  hearing,  or  during 
adjournments,  in  a  police  station  or  lockup,  which  are  sometimes 
known  as  "city  jails."  But  the  Prison  Law,  in  its  provisions  for  the 
management  and  care  of  jails  and  the  prisoners  therein,  refers  only 
to  county  jails  (sections  347-360,  Prison  Law),  and  it  is  that  institution 
we  have  invariably  in  mind  when  we  speak  of  "the  jail.'* 

[5]  It  seems  to  me  that  it  cannot  be  seriously  contended  that  a  per- 
son, detained  overnight  or  for  a  brief  period  in  a  town,  lockup,  police 
station,  or  other  place  of  temporary  detention,  can  claim  the  benefit 
of  the  statute,  or  that  the  Legislature  ever  intended  that  the  statute 
should  be  so  construed.  Take  the  case  of  an  intoxicated  person,  who 
is  placed  under  arrest,  but  because  of  his  intoxicated  condition  can- 
not be  brought  immediately  before  the  court  for  arraignment,  plea, 
or  trial ;  he  is  therefore  placed  in  a  lockup  overnight,  and  in  the  morn- 
ing is  arraigned,  pleads  guilty,  and  is,  we  will  assume,  sentenced  to 
three  days  in  the  county  jail,  the  minimum  time  allowed  for  such  an 
offense.  Would  this  man  be  entitled  to  have  the  local  magistrate  cer- 
tify that  he  had  been  imprisoned  for  two  days  in  a  jail,  and  to  de- 
mand of  the  sheriff  his  dischai^e  on  the  morning  of  the  day  follow- 
ing his  arraignment?  When  a  justice  of  the  peace  commits  to  the 
county  jail  persons  charged  with  minor  offenses,  must  he  each. time 
indorse  on  the  commitment  the  number  of  days  that  person  had  spent 
in  some  local  lockup  or  place  of  detention,  which  in  rural  districts  is 
often  the  town  constable's  home?  To  reach  such  a  conclusion  would 
be  to  make  the  legislative  intent  absurd. 

I  must  therefore  conclude  that  it  was  not  the  intent  of  the  Legis- 
lature to  change  the  rules  for  calculating  terms  of  imprisonment,  ex- 
cept those  terms  dealt  with  in  the  original  law,  to  wit,  where  the  im- 
prisonment was  in  a  state  prison  or  penitentiary.  The  prayer  of  the 
petition  must  be  denied,  the  writ  be  dismissed,  and  the  relator  re- 
manded to  the  Broome  county  jail  to  serve  out  the  sentence  imposed 
upon  him. 

Ordered  accordingly. 


Digitized  by 


Google 


781  181  inCW  YOBK  8UPPLSMBNT  (Sup.  Ct 

SCHWABTZRQIGH  &  GOODMAN  CO.  Y.  QUITMAN  et  aL 
(Supreme  Court,  Appellate  Term,  First  Department    April  16,  1920.) 

1.  Pbincifal  and  agent  ^=»188 — ^Agents  and  undisglobed  ^bincipai.  icat 

be  joined  as  defendants. 

The  party  with  whom  ag^its  for  an  undisclosed  principal  contracted 
had  the  right  to  unite  the  agents  and  the  principal  as  parties  defendant 
tn  the^  suit 

2.  Pbincipai«  and    agent  ^=»145(4) — Agents   and   undisclosed    principal 

both  liable. 

Where  agents  made  a  contract  leading  the  other  party  to  believe  they 
were  acting  for  themselves,  when  in  fact  they  were  acting  tor  an  undis- 
closed principal,  either  they  or  the  undisclosed  principal  are  liable  to 
the  other  party  on  such  contract 
8.  Principal  and  agent  ®=>145(4) — Order  to  elect  between  suing  undis- 
closed PRINCIPALS  OR  OTHER  DEFENDANTS  AS  AGENTS  UNWARRANTED. 

In  action  for  failure  to  deliver  goods  purchased  by  plaintiff  from  de- 
fendants, acting,  as  they  revealed  on  examination  before  trial,  for  un- 
disclosed principals,  thereupon  Joined  as  defendants,  order  requiring 
plaintiff  to  elect  whether  it  intended  to  proceed  against  the  undlsdoeed 
princlpalB  as  such,  or  against  the  other  defendants  as  agents,  held  un- 
warranted under  circumstances,  as  practically  a  direction  to  plaintiff 
to  determine  a  question  of  fact  prior  to  trial. 

Appeal  from  City  Court  oi  New  York,  Special  Term. 

Action  by  the  Schwartzreich  &  Goodman  Company  against  Morris 
Quitman  and  others.  From  an  order  directing  an  election  by  plain- 
tiff, it  appeals.    Order  reversed,  and  motion  for  election  denied. 

Argued  April  term,  1920,  before  GUY,  FINCH,  and  WAGNER,  JJ. 

Arthur  Mayer,  of  New  York  City,  for  appellant. 
Newmark  &  Miller,  of  New  York  City  (Henry  S.  Miller,  of  New 
York  City,  of  counsel),  for  respondents. 

WAGNER,  J.  The  action  was  brought  to  recover  damages  for 
breach  of  contract  to  deliver  certain  dress  goods,  the  subject  of  a 
contract  of  sale  made  by  the  plaintiff  with  the  defendants,  Quitman  & 
Benjamin,  while  acting  as  agents  for  the  defendants,  Lewis  &  Gold, 
and  without  a  disclosure  to  the  plaintiff  of  their  relationship  as  agents, 
but,  on  the  contrary,  while  purporting  to  be  acting  as  principals  in  the 
transaction.  After  the  action  had  been  originally  commenced  against 
the  first-named  defendants,  the  plaintiff  discovered  in  an  examination 
before  trial  that  they  disclaimed  acting  as  principals  in  the  matter,  but 
rather  as  agents  for  Lewis  &  Gold,  and  thereupon  applied  for  leave 
to  join  the  latter  as  parties  defendants,  and  to  serve  a  supplemental 
and  amended  complaint,  which  motion  was  granted. 

In  the  amended  complaint,  which  the  plaintiff  subsequently  served,  it 
sets  forth  the  alleged  relationship  between  the  original  defendants  and 
those  subsequently  joined  as  divulged  in  the  examination  before  trial, 
which  allegations  were  denied  in  toto  by  the  defendants  Lewis  &  Gold 
in  their  answer  thereto.  Before  the  trial  of  the  case,  the  last-named 
defendants  moved  for  an  order  directing  the  plaintiff  to  elect  whether 

^s»For  otber  caaes  see  same  topic  &  KBT-NUMBBR  in  all  Key-Numbarad  Disaats  A  Indezaa 
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it  intended  to  proceed  against  them  as  undisclosed  principals,  or  against 
the  other  defendants  as  agents,  and  directing  it  to  serve  an  amended 
complaint  within  a  sp^cifi^  time,  "wherein  it  shall  make  such  parties 
as  it  elects  the  parties  defendant  herein,  and  as  to  the  parties  not 
proceeded  against  in  said  amended  complaint  this  action  be  discon- 
tinued." The  learned  justice  before  whom  the  motion  came  on  for 
argument  granted  the  same,  and  from  the  order  entered  thereon  the 
plaintiff  appeals  to  this  court. 

[1,2]  There  can  be  no  doubt  that  the  plaintiff  had  the  right  to  unite 
the  agents  and  their  undisclosed  principal  as  parties  defendant  in  the 
suit  Montague  M.  M.  Co.  v.  AU-Package  G.  S.  Co.,  Inc.,  182  App.  Div. 
500,  169  N.  Y.  Supp.  920.,  But  one  contract  was  made,  and  on  the 
facts  alleged  either  of  the  defendants  is  liable  to  the  plaintiff  on  that 
contract— Lewis  &  Gold,  because  the  contract  was  made  for  them,  and 
Quitman  &  Benjamin,  because  they  led  the  plaintiff  to  believe  they 
were  acting  for  themselves.  By  denying  the  plaintiff's  allegations  as 
to  the  undisclosed  agency,  the  defendants  Lewis  &  Gold  hare  created 
an  issue  as  to  whether  the  other  defendants  were  acting  as  their  agents 
without  the  disclosure  of  the  agency,  and  by  their  separate  defense, 
contained  in  their  answer,  they  claim  that  the  plaintiff  originally  com- 
menced suit  against  the  other  defendants  with  full  knowledge  of  the 
relations  existing  between  the  parties ;  for,  if  upon  the  trial  it  should 
be  determined  that  they  were  in  fact  principals,  they  would  be  liable 
only  if  at  the  time  the  contract  was  entered  into  their  relations  with 
Quitman  &  Benjamin  was  undisclosed. 

[3]  We  are  of  the  opinion  that  it  would  be  a  manifest  injustice 
to  require  the  plaintiff  to  thus  elect  as  directed  by  this  order  before 
the  evidence  bearing  on  all  the  facts  and  circumstances  of  the  case  has 
been  adduced  at  the  trial.  No  prejudice  can  come  to  either  of  the 
defendants  by  the  plaintiff's  nonelection  before  the  trial.  If  the 
plaintiff  were  so  compelled,  the  plaintiff,  in  electing  to  hold  the  agent, 
might  be  defeated  upon  the  ground  that  both  the  agency  and  the 
name  of  the  principal  were  disclosed,  and,  if  it  elected  to  hold  the 
principal,  the  jury  might  find  that  the  contract  was  not  made  for  the 
latter.  We  find  direct  authority  for  this  position  in  Tew  v.  Wolf sohn, 
77  App.  Div.  454,  79  N.  Y.  Supp.  286,  affirmed  174  N.  Y.  272,  66 
N.  E.  934,  where  the  court  said: 

"Assuming  that  the  plaintiff  is  only  entitled  to  Judgment  against  one  of 
the  defendants,  and  that  he  must  elect  which  party  he  intends  to  hold,  he 
cannot  be  required  to  make  that  election  untU  the  close  of  the  case." 

The  authorities  cited  by  respondent  in  support  of  the  order  appeal- 
ed from  (Rosenzweig  v.  Raubitschek,  166  App.  Div.  448,  ISO  N.  Y. 
Supp.  353;  Cherrington  v.  Burchell,  147  App.  Div.  16,  131  N.  Y. 
Supp.  631;  Georgi  v.  Texas  Co.,  225  N.  Y.  410,  122  N.  E.  238)  are 
clearly  distinguishable  on  the  facts.  In  the  former  two,  the  plain- 
tiff had  proceeded  to  and  obtained  judgment  against  both  the  principal 
and  agent,  and  the  court  held  that  the  claim  could  not  be  enforced 
against  both.  It  is  clear  that,  though  each  was  liable,  both  were  not^ 
for  both  could  not  be  at  one  and  the  same  time,  since  the  contract 
181N.Y.S.— 50 
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could  not  be  the  personal  contract  of  the  agents,  and  yet  not  their 
contract,  but  that  of  the  principal.    Tuthill  v.  Wilson,  90  N.  Y.  428. 

Nor  do  we  find  anything  in  the  Georgi  Case,  supra,  in  conflict  with 
our  conclusion.  It  simply  held,  in  applying  the  rule  that,  where  elec- 
tion is  permissible,  it  implies  full  knowledge  of  the  facts  necessary  to 
enable  the  party  to  make  an  intelligent  and  deliberative  choice,  that 
where  the  claim  had  proceeded  to  judgment  against  the  one,  with  full 
knowledge  of  the  liability  of  the  other,  an  election  had  been  eflfected. 

We  think  the  order  appealed  from  was  practically  a  direction  to  the 
plaintiff  to  determine  a  pure  question  of  fact  prior  to  the  trial  of  the 
action  itself,  and  was  unwarranted  under  the  circumstances. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  motion  denied,  with  $10  costs.    All  concur. 


(191  App.  Dlv.  685) 

r.  F.  PROOTOB  TBOT  PROPERTIES  00.,  Inc.,  T.  DUGAK  8TOB10, 

Inc.,  et  al. 

(Supreme  Oonrt,  Appellate  Division,  Third  Department.    May  5^  1920.) 

1.  PLBADmO    ^=»214(1)— DeHTTRBEB    to    GbuCPUaNT    ADMITTED   ALLEGATIONS. 

By  demurring  to  tlie  complaint,  defendant  admitted  the  truth  of  its 
allegations. 

2.  Landlobd  and  tenant  ^=976(1),  134(6) — Covenant  against  ohanos  in  ubb 

and  bublbttino  enfobceablb  in  suit  fob  injitnotion  as  81ifulated. 

Lease  of  premises  to  hatter  and  furrier,  with  covenant  by  lessee  that 
character  of  occupation  should  not  be  changed  without  written  consent  of 
landlord,  and  that  they  should  not  be  let  or  sublet  without  Buch  consent, 
wafi  not  against  public  policy,  but  enforceable  by  lessor  in  suit  for  in- 
junction, as  stipulated  in  lease. 
8.  Landlobd  and  tenant  ^=»53(2)— Gbanteb  of  leased  PBEinsEs  entitled  to 

ENFOBCE   covenant,    THOUGH   LEASE   NOT  ASSIGNED. 

Real  Property  Law,  {  248,  intended  to  protect  tenants  who  have  paid 
rent  to  grantor  of  leased  prcqperty  without  notice  of  conveyance,  par- 
ticularly in  view  of  section  223,  giving  grantee  of  leased  property  all 
rights  which  its  grantor  had  in  premises  and  in  lease,  does  not  apply 
to  prevent  grantee  of  leased  premises  from  enforcing  covenant  against 
lessee,  though  lease  itself  was  not  specifically  transferred  with  premises  to 
grantee  by  lessor. 

4.  WOBDS  AND  PHRASES — "PBEUISEB." 

The  word  **premlses,"  an  elastic  and  inclusive  term,  when  used  with 
reference  to  conveyances,  in  common  parlance  is  used  to  signify  lands 
with  their  appurtenances. 

[Ed.  Note. — ^For  other  deflnitions,  see  Words  and  Phrases,  Slist  and 
Second  Series,  Premises.] 

6.  Contracts  4S=9l27(l) — Pabtt  interested  mat  aobbb  eitheb  of  sevebjiI. 
bekedies  may  be  applied. 

Where  several  remedies  exist  tn  the  law  for  enforcement  of  a  right  of 
redress  or  restraint  of  a  wrong,  a  party  interested  for  good  consideration 
may  agree  that  either  of  them  may  be  applied. 

Appeal  from  Special  Term,  Rensselaer  County. 

Action  by  the  F.  F.  Proctor  Troy  Properties  Company,  Incorporated, 
against  the  Dugan  Store,  Incorporated,  and  Ernest  M.  Hicks.  From 
an  order  overruling  its  demurrer  to  the  complaint,  defendant  company 

^s>For  other  cues  see  same  topic  &  KEY-NUMBBR  In  all  Key-Numbered  Digtists  A  Indexee 
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appeals.    Judgment  affirmed,  and  defendant  company  given  time  to 
sei*ve  answer 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

John  P.  &  William  H.  Murray,  of  Troy  (William  H.  Murray,  of 
Troy,  of  counsel),  for  appellant. 

Murphy,  Aldrich  &  Guy,  of  Troy  (Thomas  H.  Guy,  of  Troy,  of 
counsel),  for  respondent. 

KILEY,  J.  On  the  27th  day  of  November,  1916,  one  F.  F.  Proctor 
leased  by  an  instrument  in  writing  to  the  Dugan  Store,  Incorporated, 
"the  basement,  entire  store  floor,  and  second  story  of  the  said  building, 
Nos.  84-90  Fourth  street,  in  said  city  of  Troy,  known  as  Proctor 
Building."  The  lease  specifically  provides  that  the  expression  "land- 
lord," wherever  used  in  the  lease,  shall  include  "legal  representatives, 
executors,  agents,  successors,  and  assigns."  On  the  27th  day  of 
November,  1917,  F,  F.  Proctor  sold  and  transferred  said  premises  to 
the  plaintiff,  F.  F.  Proctor  Troy  Properties  Company,  Incorporated. 
Defendant  was  in  possession  of  the  premises  under  its  lease  with 
Proctor  at  that  time.  In  December,  1918,  the  defendant  the  Dugan 
Store,  Incorporated,  sublet  to  the  defendant  Hicks  the  second  floor 
of  said  premises,  to  use  as  a  billiard  and  pool  room.  It  was  specific- 
ally provided  in  said  lease  that  the  understanding  and  agreement 
between  the  parties  was  that  the  character  of  the  tenant  and  of  its 
occupation,  and  the  covenants  on  the  part  of  the  tenant  that  such 
character,  both  of  the  tenant  and  of  its  occupation,  shall  neither  of 
them  be  changed  without  the  written  consent  of  the  landlord,  was 
a  special  consideration  and  inducement  for  the  making  of  the  lease. 
It  further  was  provided  in  said  lease  that  the  premises  should  be  used 
"for  the  conduct  of  the  business  of  hatters  and  furriers,  and  for  no> 
other  purpose";  that  said  premises,  nor  any  part  thereof,  should  be 
let  or  sublet  without  written  consent  of  the  landlord,  indorsed  on  said 
lease.  It  was  further  provided  that,  in  the  event  of  a  breach^  ot  aTlys^ 
of  the  covenants  in  said  lease,  the  landlord  should  have  and  be  en- 
titled to  resort  to  remedy  by  injunction,  and  that  for  such  breach  the 
landlord  might  forfeit  such  lease.  .-> 

The  plaintiff  brought  this  action  for  an  injunction,  restraining  the 
appellant  from  subletting  to  the  defendant  Hicks,  and  to  enjoin  Hicks 
from  occupying  and  so  using  said  premises.  The  defendant  the  Dugan 
Store,  Incorporated,  demurred  to  the^  complaint  upon  three  grounds. 
(1)  That  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  (2)  That  the  plaintiff  has  not  legal  capacity  to  sue. 
(3)  That  there  is  a  defect  in  the  parties  plaintiff. 

[1]  By  this  demurrer  the  appellant  admits  all  of  the  allegations  of 
the  complaint  to  be  true.  At  Special  Term  the  demurrer  was  over- 
ruled, and  the  defendant  the  Dugan  Store,  Incorporated,  appealed 
to  this  court  from  such  judgment.  The  plaintiff  alleges,  and  the  appel- 
lant admits  by  its  demurrer,  that  plaintiff  has  no  adequate  remedy  in 
an  action  at  law.  The  appellant,  by  demurring,  further  admits  that  it 
has  violated  the  terms  of  its  covenant  in  its  lease  with  Proctor,  and 
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continues  to  defy  the  landlord  in  such  violation.  The  complaint  states 
a  cause  of  action.  The  principle  of  "public  policy,"  invoked  here, 
is  of  variable  quality;  it  may  be  applied  either  to  license  or  restric- 
tion ;  it  is  somewhat  vague ;  but  it  may  be  said  generally  to  apply  to 
contracts  which  attempt  to  contravene  a  statute  or  a  w^ll-grounded 
principle  of  the  common  law,  or  its  operation  must  have  a  tendency  in- 
jurious to  and  against  public  good ;  it  must  conflict  with  the  morals 
of  the  time,  or  contravene  some  well-established  interest  of  society. 
The  authorities  now  seem  to  agree  that  a  contract  is  not  void  as  against 
public  policy  unless  it  runs  counter  to  the  above  rules.  It  will  hardly 
be  successfully  contended  that  one  of  the  parties  to  a  contract  may 
not,  for  a  valuable  consideration,  limit  rights  he  might  otherwise  have 
enjoyed  under  said  contract.  One  of  the  considerations  for  this  lease 
were  the  limitations  which  the  appellant  submitted  itself  to  therein. 
The  contract  is  not  against  public  policy. 

[2,  3]  Appellant  contends  that,  while  it  admits  the  transfer  of  the 
premises  to  the  plaintiff,  the  complaint  does,  not  allege  a  transfer  of 
the  lease;  that  construction  is  too  restricted  for  practicable  use  in 
these  modem  times.  No  authorities  are  cited  us  by  appellant  upholding 
his  contention  in  this  regard,  except  section  248  of  the  Real  Property 
Law  (Consol.  Laws,  c.  50) ;  that  section  is  intended  to  protect  tenants 
who  have  paid  rent  to  a  grantor  of  leased  property  without  notice  of 
such  conveyance.  This  is  not  an  action  for  rent;  the  .section  does 
not  apply.  Section  223  of  the  Real  Property  Law  gives  this  plaintiff 
all  of  the  rights  which  its  grantor  had  in  the  premises  and  in  the  lease. 

[4]  The  word  "premises"  is  an  elastic  and  inclusive  term,  when  used 
with  reference  to  conveyances ;  in  common  parlance  it  is  used  to  signi- 
fy lands  with  its  appurtenances.  N.  J.  Zinc  Co.  v.  Franklinite  Co., 
13  N.  J.  Eq.  322.  Premises  include  land  and  everything  appurtenant 
thereto.  Winlock  v.  State,  121  Ind.  531,  23  N.  E.  514;  Words  and 
Phrases  First  Series,  p.  5511.  In  3  Words  and  Phrases,  Second  Series, 
p.  1144,  citing  Merchants'  Building  Imp.  Co.  v.  Chicago  Exchange 
Bldg.  Co.,  210  111.  26,  71  N.  E.  22,  102  Am.  St.  Rep.  145,  is  indi- 
cated a  reasonable  rule  of  procedure  in  circumstances  like  the  present: 

"The  term  'premises'  may  or  may  not  include  land,  but  may  be  held  to 
mean  only  the  right,  title,  or  interest  conveyed;  and  its  exact  meaning,  when, 
found  in  contracts  and  conveyances,  must  be  determined  according  to  the  in- 
tention of  the  parties  as  ascertained  from  the  contract  and  the  facts  and 
circumstances  attending  its  making" 

— ^viz.  the  defense  to  be  taken  advantage  of  by  answer,  and  trial  of  the 
issues  to  follow.  The  plaintiff  could  have  transferred  the  lease  by 
delivery,  and  could  have  enforced  compliance  with  its  terms  by  any 
of  the  provisional  remedies  applicable  to  the  relation  of  landlord  and 
tenant. 

X  [6]  In  the  lease  under  consideration,  the  tenant,  for  a  good  and 
/valuable  consideration,  gave  the  landlord,  his  heirs  and  assigns,  etc., 
/  the  right  to  make  any  remedy  applicable  to  redress  for  violated  cove- 
nants that  he  or  it  might  choose  to  invoke;  where  several  remedies 
I  exist,  jtT^the  law,  for  the  enforcement  of  ajjght  ^)r->the^edres8>  or 
\esfraint  of  a  wrong,  a  party  interested,  for  a  good  consideration^  may 
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agree  that  either  of  them  may  be  applied.    That  there  is  no  defect  of 
parties  plaintiff  follows  from  the  f pregoing. 

The  judgment  of  the  Special  Term  should  be  affirmed,  with  costs; 
that  the  aj^ellant  have  20  days  after  judgment  and  notice  of  entry  to 
serve  its  answer.  All  concur. 


(191  App.  Dlv.  633) 

GISNEE  y.  DUNLOP  et  al. 

(Supreme  Court,  AppeUate  DlTlBlon,  Third  Department    May  6,  1920.) 

MaSTEB  and  8EBVANT  «=5>375(1) — ^BMFLOTft  HELD  NOT  ACTING  WITHIN  EMPLOY- 
KENT,   80  AS  TO  BNTZTLB  ^ENEFICIABT  TO  COMPENSATION. 

Where  a  farm  employ^  wa<9  given  permission  to  go  to  the  cobblers  to 
get  a  pair  of  heavy  shoes  before  going  to  the  woods  to  work  as  directed, 
but  before  going  for  his  shoes  went  to  a  saloon,  and  was  killed  by  an 
automobile  while  going  from  there  to  the  post  office  for  his  own  purposes, 
he  was  not  acting  within  his  employment  when  kiUed,  and  his  beneflcia* 
ries  are  not  entitled  to  compensation. 

Appeal  from  State  Industrial  Commission. 

In  the  matter  of  the  claim  of  Margaret  T.  Gisner  for  compensation 
under  the  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67)  for  the 
death  of  (Jeorge  Gisner,  against  Hugh  Dunlop,  employer,  and  the 
Travelers'  Insurance  Company,  insurance  carrier.  From  an  award  of 
compensation  by  the  Industrial  Commission,  the  employer  and  insur- 
ance carrier  appeal.    Award  reversed,  and  claim  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Amos  H.  Stephens,  of  New  York  City  (E.  C.  Sherwood  and  Wm. 
B.  Davis,  both  of  New  York  City,  of  counsel),  for  appellants. 

Charies  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent 

JOHN  M.  KELLOGG,  P.  J.  The  employer  was  carrying  on  a  small 
farm  and  a  siAall  trucking  business.  He  kept  two  teams*.  The  farm 
was  used  principally  in  furnishing  sppplies  for  the  farm  and  teams. 
The  farm  work,  in  great  part,  was  done  by  the  employer ;  the  trucks 
were  driven  by  the  employe.  Occasionally  the  employe  helped  on  the 
farm,  and  sometimes  the  employer  drove  a  truck.  On  the  day  in  ques- 
tion the  employe  said  in  the  morning  he  had  some  errands  to  do  for 
himself  and  would  not  work  in  the  forenoon ;  he  said  he  would  take 
some  shoes  over  to  the  shoeshop  and  have  them  fixed.  He  returned 
about  noon  and  began  work  in  doing  chores  on  the  farm.  It  was  then 
understood  that  they  were  to  go  to  the  coalyard  and  get  a  load  of  coal, 
and  then  to  the  woods  to  get  a  load  of  wood  for  the  farmhouse. 

As  they  were  about  ready  to  start  for  the  coal,. the  employe  said 
that  he  ought  to  have  his  heavy  shoes,  which  were  at  the  shoemakers, 
and  he  was  told  he  could  get  them,  and  then  meet  the  employer  at 
the  coalyard,  unless  he  overtook  him  on  the  way.  Instead  of  going 
directly  to  the  shoemakers,  the  employe  went  to  a  saloon,  and  from 
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there  started  for  the  post  office,  when  he  collided  with  an  automobile 
upon  the  street  and  sustained  injuries,  from  the  result  of  which 
he  died  in  a  few  days.  Evidently  he  had  not  visited  the  shoeshop  at 
all.  The  farm  from  which  the  employer  and  employe  started  was 
about  10  minutes'  walk  from  the  shoeshop.  The  employer  drove  to 
the  coalyard  and  was  loading  the  coal  alone,  when  he  was  informed  of 
the  accident.  Undoubtedly  the  heavy  shoes  were  more  suitable  for 
work  in  the  woods  than  the  lighter  ones ;  but  the  employ6  was  upon 
his  own  errand  when  he  started  for  the  shoeshop  and  intended  to  there 
change  the  lighter  for  the  heavier  shoes.  It  cannot  be  said  that  he 
was  obeying  instructions  from  his  employer;  the  employer  permitted 
him,  but  did  not  direct  him,  to  do  the  errand.  He  could  have  per- 
formed his  service  in  the  woods  for  the  employer  just  as  well  without 
the  heavy  shoes ;  it  was  to  save  the  employ^  the  inconvenience  of  get- 
ting his  feet  wet  that  he  was  permitted  to  exchange  his  shoes.  When 
he  went  to  the  saloon,  and  was  going  from  it  to  the  post  office,  it  was 
for  his  own  purposes,  and  he  was  not  then  acting  within  his  em- 
ployment. Culhane  v.  Economical  Garage  Co.,  188  App.  Div.  1,  176 
N.  Y.  Supp.  508. 
The  award  should  be  reversed,  and  the  claim  dismissed.    All  concur. 


aiO  Misc.  Rep.  509) 

PEOPLE  ex  rel.  BROOKLTN  CITY  R.  CO.  v.  PUBLIC  SERVICE  COMMIS- 
SION OF  STATE  OF  NEW  YORK  FOR  FIRST  DIST.  et  al. 

(Supreme  Court,  Special  Term,  New  York,  County.    February,  ld20.) 

L.  Certiobabi  ^=»47 — ^At  coioioir  I.A.W  a  wbit  of  cebitobabi  opebatbd  ipso 

FACTO  AS  A  STAT. 

Under  common  law  a  writ  of  certiorari  of  a  superior  court  to  an  in- 
ferior tribunal  removed  the  record  from  custody  of  such  tribunal,  and 
left  nothing  therein  to  be  enforced  by  execution,  and  hence  operated  ipso 
facto  as  a  stay  of  execution  of  the  original  determination. 

2.  Carbhers  ^=>18(2) — Motion  to  suspend  order  of  Public  Service  Coiofis- 

BION,   PENDING   DECISION  OF  APPEIXATE  DIVISION   ON   CERTIORARI,    DENIED. 

After  an  order  of  Public  Senlce  Oommission,  First  District,  forbidding 
collection  by  relator  of  an  additional  fare  on  a  line,  with  permission  to 
collect  a  fare  thereon  by  giving  a  refund  ticket  to  each  passenger  so 
paying  second  fare,  relator's  motion  for  an  order  suspending  and  staying 
commission's  order,  pending  decision  of  Appellate  Division  on  a  writ  of 
certiorari  to  review  such  order,  would  be  denied.  Under  Code  Civ.  Proa 
S  2131,  the  only  order  that  might  be  made  by  the  court  would  be  to  stay 
the  commission  from  executing  its  own  order,  in  view  of  Public  Service 
Commissions  Law,  §{  24,  57. 

3.  Carriers  ^=>18(2) — Pending  final  disposition  or  cebtiobabi  to  beview 

AN   OBOEB  OF  PUBLIC   SERVICE  COMMISSION,    A  MOTION   FOR  AN  ORDER  SUS- 
PENDING  ITS  ENFORCEMENT   DOES    NOT  LIB. 

Nothing  in  Public  Service  Commissions  Law,  §(  24,  67,  Indicates  that  in- 
junctive relief  may  be  granted,  except  in  an  action,  as  provided  by  Code 
Civ.  Proc.  §S  603,  604.  Public  Service  Commissions  Law,  §  23,  subd.  2, 
apparently  was  intended  to  prevent  issuance  of  an  ex  parte  order  to 
stay  commission's  proceedings  without  notice  and  hearing.  The  latter 
secticm  does  not  apply  on  a  motion  by  a  railroad  company,  pending  the 
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final  dlspoeltton  of  Its  writ  of  certiorari  allowed  on  an  order  of  the  PuWlc 
Service  CkHnml3si<Hi,  aa  the  motion  is  not  made  in  '*any  action.** 

Certiorari  by  the  People,  on  the  relation  of  the  Brooklyn  City  Rail- 
road Company,  against  the  Public  Service  Commission  of  the  State 
of  New  York  for  the  First  District  and  the  City  of  New  York.  On 
motion  by  the  relator,  pending  the  decision  of  the  Appellate  Division 
on  the  writ  of  certiorari  for  an  order  suspending  and  staying  the  en- 
forcement of  the  order  of  the  Public  Service  Con?mission,  First  Dis- 
trict, forbidding  the  collection  of  an  additional  fare  on  the  Flatbush 
Avenue  line.  'DNsnied. 

Carl  M.  Owen,  of  New  Yoric  City,  for  receiver. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City,  for  defendants. 

GREENBAUM,  J.  [1,  2]  The  relator,  the  Brooklyn  City  Railroad 
Company,  moves,  pending  the  hearing  and  the  final  disposition  of  the 
writ  of  certiorari  heretofore  allowed  by  this  court,  for  an  order — 

''suspending  and  staying  in  aU  respects  the  enforcement  of  the  order  of  the 
Public  Service  Oommission  of  the  state  of  New  York  for  the  Rrst  District 
forbidding  the  collection  of  an  additional  fare  on  the  Flatbnsh  Avenne  line  of 
the  Brooklyn  City  Ballroad  Company,  and  permitting  it  to  collect  a  fare  upon 
the  Flatbnsh  Avenue  llne^upon  giving  a  refund  ticket  to  each  passenger  so 
paying  the  second  fare." 

The  moving  papers,  as  well  as  the  brief  of  the  learned  counsel  of  the 
relator,  make  it  clear  that  the  stay  or  suspension  of  the  commission's 
order  is  asked  pending  the  decision  of  the  Appellate  Division  upon  the 
writ  The  only  provision  of  the  Code  of  Civil  Procedure  applicable  to 
a  stay  pending  certiorari  is  found  in  section  2131.  The  only  order 
that  may  be  made  by  the  court  under  section  2131  would  be  to  stay  the 
commission  from  executing  its  order.  Under  the  common  law  a  writ 
of  certiorari  of  a  superior  court  to  an  inferior  tribunal  or  body  re- 
moves the  record  from  the  custody  of  the  inferior  tribunal,  thus  leav- 
ing nothing  there  to  be  enforced  by  execution.  The  writ  therefore  op- 
erated ipso  facto  as  a  stay  of  execution  of  the  original  determination. 
Ewing  V.  Thompson,  43  Pa.  372;  People  ex  rel.  Croker  v.  Sturgis, 
39  Misc.  Rep.  448,  80  N.  Y.  Supp.  194;  Patchin  v.  City  of  Brooklyn, 
13  Wend.  664.  The  common-law  procedure  was  changed  in  this  state 
by  statute  as  embodied  in  section  2131  of  the  Code  of  Civil  Procedure, 
which  provides  as  follows : 

"Except  as  prescribed  in  this  section,  a  writ  of  certiorari  does  not  stay  the 
execution  of  the  determination  to  be  reviewed,  or  affect  the  power  of  the 
body  or  officer,  to  which  or  to  whom  it  is  addressed.  The  court,  which  grants 
the  writ,  may  in  its  discretion,  and  upon  such  terms,  as  to  the  security  or 
otherwise,  as  justice  requires,  direct  by  a  clause  in  the  writ,  or  by  a  separate 
order,  that  the  execution  of  the  determination  be  stayed,  pending  the  cer- 
tiorari, and  until  the  further  direction  of  the  court." 

By  that  section  of  the  Code  the  court  was  given  discretion  to  stay 
the  execution  of  the  determination  of  the  lower  tribunal.  The  only 
case  in  which  that  section  has  been  construed,  so  far  as  the  court  has 
been  able  to  ascertain,  is  the  Croker  Case,  supra.  It  was  there  con- 
vincingly stated : 
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'That  it  was  not  the  purpose  of  the  Legislature  that  the  Judge  of  whcmi  the 
stay  is  asked  should  in  any  case  grant  it  merely  because  he  discoyers  an  error 
of  law.  *  *  *  8uch  an  intermediate  or  half-way  interference  with  the 
functions  of  the  appellate  tribunal  would  be  as  unwarranted  as  it  Is  uncontem- 
plated." 

That  this  construction  of  section  2131  is  undoubtedly  correct  is 
manifest  from  an  understanding  of  the  ancient  rule  which  held  that 
the  execution  of  the  determination  of  the  inferior  tribunal  was  neces* 
sarily  stayed  by  the  issuance  of  the  writ  as  well  as  from  a  reading  of 
that  section  which  only  contemplated  a  stay  of  the  execution  of  such 
determination.  It  therefore  follows  that  if  the  court  granted  this  mo- 
tion under  section  2131  the  only  thing  that  would  be  accomplished 
would  be  to  forbad  the  Public  Service  Commission  from  enforcing  it 
by  law.  An  examination  of  the  Public  Service  Commissions  Law 
(Consol.  Laws,  c.  48)  discloses  that  the  only  sections  of  that  law  under 
which  the  commission  may  take  steps  looking  to  an  enforcement  of 
its  order  are  sections  24  and  57,  Under  section  24  the  commission  is 
empowered  to  bring  an  action  to  recover  penalties  or  a  forfeiture.  But 
that  section  also  provides  that — 

'*If  the  defendant  in  such  action  shall  prove  that  during  any  portion  of  the 
time  for  which  It  is  sought  to  recover  penalties  or  forf€;^ture8  for  a  violation 
of  an  order  of  the  commissicm  the  defendant  was  actually  and  in  good  faith 
prosecuting  a  suit,  action  or  proceeding  in  the  courts  to  set  aside  such  order» 
the  court  shall  remit  the  penalties  or  forfeitures  incurred  during  the  pendency 
of  such  suit,  action  or  proceeding." 

It  follows  that  no  damage  can  result  to  defendant  in  case  the  com- 
mission should  bring  an  action  for  penalties  or  forfeitures  for  violation 
of  its  order,  if  it  be  shown  that  the  certiorari  proceedings  are  prose- 
cuted in  good  faith.  Under  section  57  the  commission  may  proceed 
by  mandamus  or  injunction  to  prevent  violation  of  its  order.  But  in 
such  a  case  the  defendant  would  be  in  a  position  to  contest  such  pro- 
ceeding or  action  upon  the  grounds  which  form  the  basis  of  its  cer- 
tiorari proceedings.  It  therefore  is  apparent  that  no  valid  reason  exists 
for  granting  a  stay  under  section  2131  of  the  Code.  As  to  the  per- 
mission sought  upon  this  motion  to  collect  a  second  fare  there  is  noth- 
ing in  section  2131  nor  in  the  rules  of  the  common  law  applicable  to 
writs  of  certiorari  which  would  warrant  the  court  in  granting  such  re- 
lief. 

[3]  The  relator  in  the  brief  of  its  learned  counsel  refers  to.  section 
23,  subdivision  2,  of  the  Public  Service  Commissions  Law,  which  pro- 
vides : 

"No  order  staying  or  suspending  an  order  of  the  commission  fixing  any  rate, 
fare  or  charge  or  joint  rate,  fare  or  charge  shall  he  made  by  the  Supreme. 
Court  otherwise  than  upon  notice  and  after  hearing ;  and  if  the  order  of  the 
commission  is  suspended,  the  order  suspending  the  same  shall  contain  a  spe- 
cific finding  based  upon  evidence  submitted  to  the  court  and  Identified  by 
reference  thereto,  that  great  and  irreparable  damage  would  otherwise  result 
to  the  petitioner  and  specifying  the  nature  of  the  damage." 

The  court's  attention  has  not  been  called  to  any  case  in  which  this 
section  has  been  construed.  It  apparently  was  intended  to  prevent  the 
issuance  of  an  ex  parte  order  of  the  court  to  stay  the  proceedings  of 
the  Public  Service  Commission  and  to  grant  such  an  order  only  upon 
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notice  and  a  hearing.  There  is  nothing  in  the  act  to  indicate  that  in- 
junctive relief  may  be  granted  otherwise  than  in  an  action  as  provided 
in  sections  603  and  604  of  the  Code  of  Civil  Procedure.  The  instant 
motion  is  not  made  in  any  action,  and  hence  in  the  court's  opinion, 
section  23  of  the  Public  Service  Commissions  Law  is  not  applicable 
here.  The  motion  must  be  denied,  with  costs. 
Motion  denied,  with  costs. 


(191  App.  Dlv.  610) 

BOSTWICK  V.  HALIi  et  aL 

(Supreme  Court,  Appellate  DlTlsion,  Third  Department.    May  5,  1920.) 

1.  TbUSTS  ^=:>206(2) — COUBT   CANNOT  AUTHORIZE  TBUSTEB   TO   HOBTGAGE  AFTEB 

TERMINATION    OF  TBUBT   BT    DEATH   OF    BENEFICIABT. 

Where  the  cestui  died,  thus  terminating  a  testamentary  trust,  pro- 
ceedings by  the  trustee  under  Laws  1897,  c.  136,  for  authorization  to  mort- 
gage trust  realty  to  obtain  money  for  repairs  were  also  terminated,  and 
the  court  thereafter  could  not  have  authorized  the  trustee  to  execute 
mortgage. 

2.  Teusts  ^=»2()6(5) — Statute  authobizing  mobtoagb  bt  tbusteb  does  not 

authobizb  cutting  off  bemaindebmsn. 

Laws  1895,  c.  886,  as  amended  by  Laws  1897,  c.  136,  does  not  authorize 

the  court,  at  the  Instance  of  a  testamentary  trustee  seeking  leave  to 

execute  a  mortgage,  to  cut  off  the  rights  of  remaindermen,  but  applies 

only  to  life  estates. 

8.  Trusts  ^:p206(3) — Proceeding  bt  tbustes  fob  ijcave  to  mobtgage  to 

PAY  OFF  FBIOB  VOID  MOBTGAGE  NOT  AUTHOBIZED. 

Laws  1895,  c.  886,  as  amended  by  Laws  1897,  c.  136,  did  not  authorize 
proceeding  by  a  testamentary  trustee  to  secure  leave  of  court  to  execute 
a  mortgage  to  pay  off  a  former  void  one  executed  under  the  unamended 
statute;  statute  as  amended  being  intended  for  benefit  of  estate,  and 
not  in  hostility  to  it 
4.  Trusts  €=s>206(l) — Mortgage  executed  bt  tbusteb  under  power  of  sale 

VOID. 

A  mortgage  executed  by  a  trustee  under  a  power  of  sale  in  the  will 
is  void. 

Appeal  from  Special  Term,  Chemung  County. 

Action  by  Willis  G.  Bostwick  against  Bray  Dickinson  Hall  and 
others,  as  trustees  under  the  last  will  and  testament  of  Eliza  D.  Hall, 
deceased,  and  others.  From  a  judgment  dismissing  the  complaint, 
plaintiff  appeals.    Affirmed. 

Argued  before  JOHN  M.  KELLCXiG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Lewis  E.  Mosher,  of  Elmira,  for  appellant. 
George  G.  Reynolds,  of  Elmira,  for  respondents. 

COCHRANE,  J.  This  is  an  action  to  foreclose  a  mortgage  exe- 
cuted in  the  year  1895  by  the  trustee  under  the  will  of  Eliza  D.  Hall. 
She  died  in  the  year  1894.  The  action  is  defended  by  one  of  the  re- 
maindermen of  the  trust  estate,  who  has  also  acquired  the  rights  of 
the  other  remaindermen.  The  ground  of  the  defense  is  that  the  trus- 
tee had  no  authority  to  give  the  mortgage. 
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The  testatrix  devised  certain  real  estate,  including  that  subsequent- 
ly covered  by  the  mortgage  herein,  in  trust  for  the  benefit  of  her 
son,  Bray  D.  Hall  (not  the  defendant),  and  directed  that  the  prem- 
ises should  be  rented  by  the  trustees  under  her  will,  and  the  rents 
thereof  applied  **to  the  payment  of  the  expenses  of  the  trust  property, 
taxes  thereon,  the  necessary  expenses  of  repairs  and  insurance,  and 
all  other  expense  of  executing  the  trust  including  fees  of  the  trus- 
tees," and  that  the  remainder  of  the  rents  and  income  should  be  applied 
to  the  maintenance  and  support  of  her  said  son  and  his  family.  She 
further  provided  that  upon  the  death  of  her  said  son,  if  no  issue  sur- 
vived him,  the  premises  which  were  subsequently  incumbered  by  the 
mortgage  should  vest  absolutely  in  her  heirs.  She  further  provided 
that  if  by  reason  of  sickness  or  other  infirmity  of  her  said  son,  or  by 
reason  of  other  adverse  circumstances,  the  income  which  should  be 
realized  from  the  trust  estate  should  be  insufficient  for  his  comfortable 
support  and  care,  or  for  any  and  all  the  purposes  for  which  the  trust 
was  created,  her  trustees  might  sell  that  portion  of  the  devised  real 
estate  which  was  subsequently  incumbered  by  the  said  mortgage,  and 
apply  the  avails  of  the  sale  to  the  support  of  her  said  son  and  to  the 
other  purposes  of  the  trust. 

In  the  year  1895,  on  a  petition  by  the  only  trustee  then  acting,  stat- 
ing that  tbe  real  estate  was  in  a  dilapidated  condition  and  in  need  of 
repairs,  and  that  the  income  from  the  trust  estate  was  insufficient  for 
the  support  of  the  said  Bray  D.  Hall,  an  order  was  made  by  the  Su- 
preme Court  authorizing  the  mortgage  in  question,  covering  the  same 
premises  which  the  testatrix  by  her  will  provided  might  be  sold  by 
her  trustees  under  the  circumstances  therein  specified.  Pursuant  to 
such  order  said  mortgage  was  executed.  Bray  D.  Hall  died  in  the 
year  1899,  never  having  had  any  issue.  Under  the  will  title  to  the 
real  estate  vested  in  another  son  of  the  testatrix  and  two  sons  of  a 
deceased  son.  •  The  two  latter  were  infants  at  the  time  of  the  execu- 
tion of  the  mortgage,  and  neither  they  nor  the  surviving  son  of  the 
testatrix  had  notice  of  the  proceeding  which  resulted  in  said  mortgage. 
That  proceeding  was  instituted  under  chapter  886  of  Laws  of  1895, 
amending  the  Revised  Statutes  relative  to  uses  and  trusts.  The  mort- 
gage was  for  $5,500.  The  mortgagee  advanced  the  consideration  in 
installments,  and  had  paid  $4,400,  when  in  November  of  1895,  the 
year  the  mortgage  was  executed,  the  Court  of  Appeals  reversed  the 
case  of  Losey  v.  Stanley,  147  N.  Y.  560,  42  N.  E.  8,  holding  that  the 
statute  only  applied  to  life  estates,  that  it  did  not  affect  remainders, 
that  there  was  neither  inherent  nor  statutory  power  in  the  court  to 
cut  off  the  rights  of  infant  remaindermen,  and  that,  if  the  statute  was 
intended  to  apply  to  adult  remaindermen,  it  would  be  unconstitutional. 
That  decision  clearly  invalidated  the  mortgage,  except  as  to  the  life 
estate  of  the  cestui  que  trust,  and  the  mortgagee  stopped  paying  the 
consideration  of  the  mortgage. 

ft,  2]  The  statute  was  amended  by  chapter  136  of  the  Laws  of 
1897.  The  trustee  in  1898  presented  another  petition  to  the  Supreme 
Court  for  leave  to  execute  a  mortgage  to  pay  off  the  former  one  and 
to  raise  the  remaining  $1,100.    Notice  was  given  to  the  three  remain- 
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dermen,  who  were  then  all  of  full  age,  and  they  appeared  and  opposed 
the  proceeding.  An  order  of  reference  was  directed  to  take  proof  of 
the  facts.  The  referee  signed  his  report,  but  did  not  deliver  it,  and 
while  the  proceeding  was  in  that  condition,  and  in  the  year  1899 
Bray  D.  Hall,  the  cestui  que  trust,  died,  thus  terminating  the  trust 
and  with  it  the  proceeding.  The  court  thereafter  could  not  have  au- 
thorized the  trustee  to  execute  a  mortgage,  because  the  trust  was  end- 
ed, and  no  attempt  was  made  to  do  so.  But,  even  if  the  cestui  que 
trust  had  lived,  the  proceeding  would  have  been  futile  against  the  ob- 
jection of  the  remaindermen,  notwithstanding  the  amendment  of  1897, 
as  was  subsequently  held  in  Matter  of  Easterly,  202  N.  Y.  466,  96 
N.  E.  122,  where  the  court  affirmed  and  extended  the  doctrine  of  the 
Losey  Case,  saying  that  it  had  "been  frequently  referred  to  in  this 
court  with  approval.*' 

[3]  Neither  did  the  statute  authorize  the  proceedii^  for  the  pur- 
pose of  paying  a  void  mortgage.  A  perusal  of  the  statute  indicates 
clearly  that  it  was  intended  for  the  benefit  of  the  estate,  and  not  in 
hostility  to  the  estate.  Foxirteen  years  after  the  report  was  signed, 
it  was  delivered  to  the  assignee  of  the  mortgage  in  question,  and  it 
was  filed  in  1915,  the  day  before  this  action  was  commenced.  In  the 
meantime  the  referee  had  died,  and  a  new  trustee  had  been  appointed 
under  the  will.  The  mortgagee  was  not  a  party  to  the  proceeding, 
and  the  statute  did  not  contemplate  that  he  should  be  a  party,  and  the 
delivery  of  the  referee's  report  to  him  was  in  effect  a  delivery  to  a 
stranger.  We  are  asked  on  this  appeal  to  confirm  such  report  and  to 
ratify  the  mortgage  by  virtue  of  the  statutory  proceeding.  It  needs  no 
further  argument  to  say  that  this  cannot  be  done. 

The  subsequent  amendment  of  the  statute  by  chapter  242  of  Laws 
of  1907  (now  sections  105  and  107  of  Real  Property  Law  [Consol. 
Laws,  c.  50]),  and  Matter  of  O'Donnell,  221  N.  Y.  197,  116  N.  E. 
1001,  cannot  affect  this  mortgage. 

[4]  It  is  now  strenuously  contended  that  the  power  of  sale  in  the  will 
included  the  power  to  mortgage.  This  question,  as  it  here  presents 
itself,  is  not  an  open  one.  In  Potter  v.  Hodgman,  81  App.  Div.  233, 
80  N.  Y.  Supp.  1056,  affirmed  on  opinion  below  178  N.  Y.  580,  70 
N.  E.  1107,  a  case  which  is  undistinguishable  from  the  present  case, 
it  was  held  that  a  mortgage  executed  under  a  power  of  sale  was  void. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 
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PEOPLE  V.  HART. 

(Supreme  Ck>urt,  Trial  Term,  St.  Lawrence  Ck)unt7.    March,  1920.) 

1.  Food  ^=>5 — ^Penalty  fob  belltnq  adultebated  milk  imposed,  though 

SELLEB  told  BtTTEB  THAT  WATEB  HAD  ACCIDENTALLY  BEEN  SPILLED  IZTTO  IT. 

In  an  action  by  the  people  for  a  penalty  for  selling  to  a  cheese  factory 
adulterated  milk,  or  milk  diluted  with  water,  contrary  to  Agricultural 
Law,  {  33,  it  is  no  defense  that  defendant,  before  offering  it  for  sale,  told 
the  buyer  and  the  inspector,  who  was  about  to  make  a  test,  that  four 
quarts  of  pure  water  had  been  accidentally  spilled  into  the  can  of  milk. 

2.  Food  ^s»6 — Acoeptanoe  of  adultebated  milk  bt  buyeb  and  insfectob 

COULD  NOT  waive  VIOLATION  OF  STATUTE. 

Where  adulterated  milk  is  sold  to  a  cheese*  maker  in  violation  of  Agri-  • 
cultural  Law,  §  33,  the  acceptance  of  the  milk  by  the  buyer  and  the  in- 
spector could  not  and  did  not  waive  the  violation  of  the  statute. 

Action  by  the  People  of  the  State  of  New  York  against  Jesse  Hart 
to  recover  a  penalty  for  selling  adulterated  milk,  or  milk  diluted  with 
water.    Judgment  for  the  People  for  the  minimum  penalty  of  $50. 

Lawrence  Russell,  of  Canton,  for  the  People, 
Earl  Barkhuff,  of  Albany,  for  defendant. 

VAN  KIRK,  J.  This  is  an  action  to  recover  a  penalty,  because  the 
defendant  had  sold  to  a  cheese  factory  adulterated  milk,  or  milk  di- 
luted with  water.  No  witness  was  sworn.  It  was  conceded  that  the 
bringing  of  the  action  was  duly  authorized ;  that  defendant's  wife  had 
spilled  by  accident  four  quarts  of  clean  water  in  his  can  of  milk ;  that 
she  took  this  can  of  diluted  milk  to  the  factory.  There  was  a  state 
inspector  at  the  factory,  and,  before  offering  the  milk  for  sale,  she  told 
the  cheese  maker  and  the  inspector  that  she  had  spilled  four  quarts  Of 
water  in  the  milk,  and  asked  them  to  accept  the  milk  and  deduct  the 
weight  of  the  water  therefrom;  the  cheese  maker  and  inspector  then 
accepted  the  milk;  that  the  milk  and  water  contained  an  excess  of 
fluids,  and  came  within  the  definition  of  adulterated  milk.  The  plain- 
tiff then  moved  for  a  judgment  against  the  defendant  for  the  penalty 
of  $50. 

[1]  The  position  of  the  defendant  is  that  he  did  not  offer  the  con- 
tents of  the  can  for  sale  as  milk,  but  rather  as  a  quantity  of  milk  with 
four  quarts  of  pure  water  in  it,  and  therefore  there  was  no  violation 
of  the  statute;  that,  while  a  person  cannot  offer  milk  containing  an 
excess  of  water  as  milk,  he  may  always  offer  it  for  what  it  is.  Sec- 
tion 33  of  the  Agricultural  Law  (Consol.  Laws,  c.  1)  reads  as  follows: 

"Reffulationa  in  Regard  to  Butter  and  Cheese  Factorie%, — 'So  person  shall 
sell,  supply  or  bring  to  be  manufactured  to  any  butter  or  cheese  factory  any 
milk  diluted  with  water,  or  any  unclean,  impure,  unhealthy,  adulterated  or 
unwholesome  milk,  or  mUk  from  which  any  of  the  cream  has  been  taken,  ex- 
cept pure  skim  milk  to  skim-cheese  factories." 

This  defendant  did  sell,  to  be  manufactured,  to  a  cheese  factory,  milk 
adulterated  with  water.  He  sold  it  as  milk  adulterated  with  water. 
He  did  the  act  which  the  statute  forbids.    The  milk  containing  an  ex- 

■  II ■.-■■..—     I  I  ■        I  II  I  I.  ■  „  ■  ■! ■■  < 
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cess  of  water  was  received  and  used  with  other  milk.  Though  the 
water  was  not  paid  for,  the  adulterated  milk  was  used  and  became  a 
part  of  the  milk  of  the  factory.^  The  purchaser,  or  the  state  inspector, 
had  no  right  to  waive  the  provisions  of  the  statute. 

[2]  By  accepting  the  milk,  they  may  have  waived  any  right  to  com- 
plain which  they  personally  had,  but  could  not  waive  the  wrong,  or 
the  violation  of  the  statute.  A  man  may  not  sell  adulterated  milk  to 
a  milk  or  cheese  factory,  even  though  the  cheese  factory  is  willing  to 
buy  it.  The  seller  must  conform  to  the  standard  fixed  by  the  statute, 
or  incur  the  penalty.  People  v.  Bowen,  182  N.  Y.  1,  7,  74  N.  E.  489. 
Selling  milk  diluted  with  water  to  any  cheese  factory  to  be  manufac- 
tured, without  regard  to  motive  or  confession,  constitutes  the  wrong. 
People  y.  Kibler,  106  N.  Y.  321,  323,  12  N.  E.  795.  I  find  nothing  in 
the  statute  which  permits  a  man  to  sell  to  a  cheese  factory  milk  diluted 
with  water,  if  only  he  admits  the  dilution  before  he  actually  deliv- 
ers it. 

If  this  seems  a  strict  construction  of  the  statute  in  this  particular 
case,  it  is  not  more  severe  than  the  protection  of  the  public  requires, 
or  than  our  courts  have  upheld.  The  plaintiff's  wife  was  not  a  wit- 
ness. We  are  not  informed  how  the  accident  happened,  but  the  fact 
that  the  adulteration  of  the  milk  was  admitted  when  in  the  presence 
of  the  inspector  suggests  a  necessity  for  enforcing  the  statute  as  it 
reads.  All  milk  received  from  customers  at  factories  is  not  tested. 
If  a  person  may  deliver  milk,  into  which  water  has  been  poured,  and 
have  it  weighed,  until  an  inspector  is  present  and  the  milk  is  about 
to  be  tested,  and  then  avoid  the  penalty  by  declaring  that  a  certain 
quantity  of  water  has  been  accidentally  poured  into  the  milk,  the  pub- 
lic would  not  be  well  protected,  and  the  purpose  of  the  statute  would 
not  be  accomplished.  Had  the  defendant  obeyed  the  statute,  he  would 
simply  have  lost,  because  of  his  own  mistake,  the  sale  to  the  factory 
of  his  one  can  of  milk ;  he  could  still  have  used  it  in  many  ways. 

I  have  examined  a  number  of  cases  bearing  on  the  question  present- 
ed here,  though  I  have  found  none  identical  with  it.  Lammond  v. 
Volans,  14  Hun,  263 ;  People  v.  Cipperly,  37  Hun,  dissenting  opinion, 
324,  approved  101  N.  Y.  634.  4  N.  E.  107;  People  v.  Bowen  supra, 
and  dissenting  opinion ;  People  v.  Kibler,  supra.  In  my  opinion  the 
defendant  should  be  held  liable  for  the  minimum  penalty  of  $50. 

Judgment  accordingly. 
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LAPOVSKT  T.  ABRAMSON. 
(Snpreme  Court,  Appellate  Term,  First  Department    April  30,  1920.) 

1.  SAI.BB  ^=»176(5) — ^Retention  asteb  oppobtunitt  to  inspect  held  to  bab 

BE8CI8SI0N  BY  BUTE&. 

Where  the  buyer  of  yam  had  opportunity  to  Inspect  It  during  the  week 
between  the  sale  and  delivery,  and  accepted  ther  yam  and  sent  a  portion 
thereof  to  be  dyed,  and  coned,  during  which  process  he  could  observe 
it,  then  sold  it,  and  made  no  complaint  as  to  quality  until  he  received 
complaint  from  some  of  his  customers,  more  than  three  weeks  after 
accepting  the  yarn,  when  it  was  impossible  to  return  part  of  it,  he  had 
lost  his  right  to  rescind  for  breach  of  warranty  of  quality. 

2.  Sales  «=»126(1)— Notice  of  rescission  must  bb  given  within  bbasona- 

BLE  time  AFTEB  OPPORTUNITY  TO  INSPECT. 

While,  under  Personal  Property  Law,  i  150,  acceptance  itself  does 
not  necessarily  bar  rescission,  yet  the  right  to  rescission  is  lost  by  failure 
to  give  notice  thereof  for  more  than  three  weeks  after  delivery  and  ac- 
ceptance, during  which  time  the  buyer  had  full  opportunity  to  inspect, 
and  after  goods  had  been  resold,  so  that  a  portion  could  not  be  returned. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Abraham  Lapovsky  against  Robert  Abramson.  Judg- 
ment for  defendant,  new  trial  denied,  and  plaintiff  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  April  term,  1920,  before  GUY,  WAGNER,  and 
FINCH,  JJ. 

lyouis  J.  Altkrug,  of  Brooklyn,  for  appellant. 
George  Wolf,  of  New  York  City,  for  respondent 

GUY,  J.  In  this  action  to  recover  upon  a  trade  acceptance,  the 
answer  pleaded  as  a  defense  that  the  instrument  was  given  in  payment 
of  3,084  pounds  of  cotton  yarn  represented  as  quality  10/1 ;  that  plain- 
tiff delivered  3,084  pounds  of  yarn  of  an  inferior  quality  known  as 
8/1 ;  that  defendant  within  a  reasonable  time  after  delivery  "discov- 
ered the  defects  in  the  merchandise"  and  notified  plaintiff  thereof,  and 
offered  to  return  it,  but  plaintiff  refused  and  neglected  to  take  it 
back;  and  the  answer  also  set  up  two  counterclaims — ^the  first  for 
damages  for  failure  to  deliver  the  10/1  yam  and  the  second  to  re- 
cover as  damages  the  expense  to  which  the  defendant  was  put  in 
dyeing  and  coning  the  merchandise.  At  the  close  of  his  case  the  de- 
fendant elected  to  stand  upon  the  defense  of  rescission. 

The  evidence  offered  in  support  of  the  defense  shows  that  the 
merchandise  was  in  October,  1918,  in  the  possession  of  the  receiver 
in  bankruptcy  of  the  Gramercy  Dye  Works  at  the  place  of  business 
of  that,  concern ;  that  defendant  had  a  mortgage  on  the  dyeing  es- 
tablishment, and  checks  were  made  payable  to  him  and  to  the  receiver; 
that  defendant  bought  the  yam  on  October  7;  that  on  October  14 
he  notified  the  receiver  that  the  goods  were  defendant's,  and  he  or- 
dered his  truckman  on  or  about  that  date  to  take  about  2,000  pounds 
of  the  merchandise  to  the  American  Process  Company  for'dyeing  and 
coning;    that   defendant   was  then   the  president   of  the   American 
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Process  Company;  that  he  gave  instmctions  to  dye  the  yam  dif- 
ferent colors,  and  he  saw  the  yam  in  the  process  of  dyeing,  and 
after  it  was  dyed  he  shipped  it  to  his  custcxners;  that  some  of  the 
customers  complained  that  it  was  not  10/1  yam,  and  defendant  said 
it  would  be  returned  to  him.  He  also  testified  that  some  of  the  yam 
at  the  time  of  the  purchase  was  in  bales  and  some  in  cases ;  that  the 
bales  were  marked  10/1 ;  that  the  casc!s  had  no  marks  on  them,  and 
some  of  the  bales  had  been  opened ;  that  the  difference  between  8/1 
and  10/1  qualities  was  in  the  visible  thickness  of  the  thread;  and 
that  by  looking  at  it,  without  making  comparison,  he  was  able  to 
distinguish  the  difference.  While  there  was  no  proof  of  a  tender  or 
offer  to  return  the  goods  on  the  part  of  the  defendant,  he  claimed 
that,  on  complaint  t^ing  made  to  the  plaintiff  of  the  quality  of  the 
yam  about  a  week  before  the  acceptance  became  due,  plaintiff  promis-  * 
ed  to  take  back  the  natural  yam  which  had  not  been  sent  to  the  dyers, 
and  if  any  allowance  was  to  be  made  to  the  customers  he  would 
stand  for  it,  and  that  he  would  take  it  back  later  and  give  the  defend- 
ant other  yam,  and  defendant  afterwards  testified  tlmt  plaintiff  said 
he  "would  take  back  all  that  were  dyed  and  coned  and  also  the  nat- 
urals." 

On  November  11,  four  days  before  the  acceptance  became  due, 
defendant  wrote  plaintiff  that  he  had  advised  him — 

"on  several  occasions  that  the  yarn  yon  sold  to  ns  was  8/1,  Instead  of  lOA. 
and  you  promised  to  take  It  beck.  Our  note  for  this  Invoice  becomes  due 
on  the  15th  lust,  and  we  poslUvely  will  not  take  it  up,  unless  you  adjust 
the  matter  at  once." 

Plaintiff  denied  that  he  ever  promised  to  take  back  the  yam,  and 
stated  that  there  was  no  "8/1"  in  the  lot  sold,  but  that  the  difference 
between  the  two  qualities  was  very  slight,  and  the  trial  court  submitted 
the  matter  to  the  jury  to  determine  whether  there  was  a  warranty, 
whetlier  the  warranty  was  relied  upon  by  the  defendant,  charging  that 
if  there  was  a  warranty,  and  it  was  relied  upon  by  the  defendant, 
and  he  sent  the  merchandise  to  be  dyed,  and  he  afterwards  discovered 
that  the  merchandise  did  not  comply  with  the  warranty  he  had  the 
right  to  rescind  the  contract 

[1]  The  defendant  was  not  entitled  to  rescission.  To  avail  himself 
of  that  remedy  it  was  his  duty  to  act  promptly.  On  October  7  he  ob- 
tained possession  of  the  merchandise,  and  he  could  then  by  inspection 
have  ascertained  whether  it  was  10/1  or  8/1.  Instead  of  making  an 
inspection,  however,  he  kept  the  yarn  for  a  week  and  then  sent  it  to 
be  dyed  and  coned,  and,  although  it  was  under  his  observation  while 
at  the  dyeworks,  he  shipped  the  whole  or  a  part  of  the  merchandise  to 
his  customers  ^fter  the  process  of  dyeing  was  completed,  and  over 
three  weeks  subsequent  to  delivery  he  claimed  a  breach  on  plaintiff's 
part.  Further,  although  the  defendant  testified  that  he  offered  to  re- 
turn the  merchandise  to  plaintiff.  It  is  not  apparent  how  he  could  re- 
turn what  he  had  disposed  of  to  his  customers,  for  evidently  all  of  his 
customers  did  not  complain  ^about  the  quality.  It  is  true  that  the 
trial  judge  charged  that,  in  the  event  that  the  jury  found  a  verdict  in 
favor  of  the  defendant,  the  merchandise  became  the  property  of  the 
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plaintiff  and  that  it  would  have  to  be  returned  to  him.  But  the  court 
could  not  pass  upon  the  rights  of  persons  to  whom  the  merchandise 
had  been  shipped,  for  they  were  not  parties  to  the  action. 

[2]  Clearly  there  was  an  acceptance  of  the  goods,  and  while  under 
the  statute  (Personal  Property  Law  [Consol.  Laws,  c.  41]  §  150)  ac- 
ceptance of  itself  would  not  necessarily  bar  rescission,  the  facts  as 
testified  to  by  defendant  preclude  him  from  availing  himself  of  that 
remedy.  In  Silberstein  v.  Blum,  167  App.  Div.  660,  153  N.  Y.  Supp. 
34,  an  action  for  goods  sold  and  delivered,  the  buyer  set  up  a  breach  of 
warranty  as  a  defense  and  also  pleaded  a  counterclaim,  and  the  court 
held  that,  as  defendant  made  no  attempt  to  examine  the  goods  tmtil 
about  three  weeks  after  their  delivery,  the  breach  of  warranty  as  a 
defense  was  waived  by  the  failure  to  return  or  to  offer  to  return  the 
'  goods  within  a  reasonable  time,  and  the  only  right  which  survived  the 
defendant's  acceptance  of  the  goods  was  one  for  damages. 

The  judgment  and  order  appealed  from  must  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  the  event  All 
concur. 


<191  App.  Div.  691) 

BBOWN  V.  LEHIGH  VALLEY  B.  CO. 

(Supreme  Court,  Appellate  Diyision,  Third  Department    May  5,  1920.) 

Mastek  and  6KBVANT  ^=s>204(2),  228(2)— Fede&al  BotUER  Inspection  Act 

DOES  NOT  APPLY  TO  LOCOMOTIVE  CAB,  SO  AS  TO  PBEOLUDE  DEFENSES  OF  CON- 
TBIBUTORT  NEOLIOENCX  AND  ASSimED  BISK. 

The  .Federal  BoUer  Inspection  Act  (U.  S.  Comp.  St  S§  8630-8639),  re- 
quiring locomotive  boilers  and  appurtenances  to  be  kept  safe,  does  not 
apply  to  a  locomotive  cab,  so  that  Federal  Employers'  LiabiUty  Act,  §§ 
3,  4  (U.  S.  Comp.  St.  H  8659,  8660),  precluding  defenses  of  contributory 
negligence  and  assumed  risk,  where  any  employes'  safety  act  was  violated, 
does  not  justify  taking  those  defenses  from  the  jury,  when  supported 
by  evidence,  in  an  action  for  injuries  caused  by  a  defective  floor  of  the 
cab. 

Klley,  J.,  dissenting. 

Appeal  from  Trial  Term,  Cortland  County. 

Action  by  Fred  D.  Brown  against  the  Lehigh  Valley  Railroad  Com- 
pany. From  an  order  setting  aside  a  verdict  for  defendant,  defendant 
appeals.    Reversed,  and  motion  to  set  aside  the  verdict  denied. 

See,  also,  108  Misc.  Rep.  384,  177  N.  Y.  Supp.  618. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Cobb,  Cobb,  McAllister,  Feinberg  &  Heath,  of  Ithaca  (Riley  H. 
Heath,  of  Ithaca,  of  counsel),  for  appellant. 
Thomas  E.  Courtney,  of  Cortland,  for  respondent. 

COCHRANE,  J.  This  action  is  under  the  Federal  Employers'  Lia- 
bility Act  (U.  S.  Comp,  St:  §§  8657-8665). .  The  trial  justice  set  aside 
the  verdict  in  favor  of  the  defendant  for  the  reason  that  the  questions 
of  contributory  negligence  and  assumption  of  the  risk  should  have 
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been  withheld  from  the  jury.  Plaintiff  was  a  locomotive  engineer. 
While  operating  an  engine  and  standing  on  the  floor  of  the  cab,  his 
foot  slipped  and  he  was  thrown  to  the  floor  receiving  injuries  for 
which  he  brings  this  action.  He  claims  there  was  a  depression  in  the 
floor  about  2  feet  in  circumference  and  1^  inches  deep.  The  exist- 
ence of  this  depression  is  the  ground  of  the  alleged  negligence  of  the 
defendant.  Plaintiff  had  used  the  cab  several  times  before  the  day 
of  the  accident,  and  had  not  reported  this  depression.  He  testified 
it  was  his  duty  to  report  defects  in  the  engine  which  came'  under  his 
observation.  He  says  he  had  not  noticed  the  depression  in  the  cab 
floor  until  the  day  of  the  accident  and  shortly  before  its  occurrence. 
The  testimony  of  other  witnesses  tended  to  show  there  was  no  de- 
pression. If  the  jury  found  it  existed,  they  were  also  at  liberty  to  find 
that  the  plaintiff  knew  of  its  existence  before  the  day  of  the  accident. 
If  he  had  such  knowledge,  the  jury  were  permitted  under  the  charge 
of  the  court  to  find  that  he  assumed  the  risk.  The  question  of  his 
contributory  negligence  was  also  submitted  to  the  jury. 

Sections  3  and  4  of  the  Federal  Employers'  Liability  Act  (sections 
8659,  8660)  render  unavailable  the  defenses  of  contributory  negligence 
and  assumption  of  risk  "in  any  case  where  the  violation  by  such  com- 
mon carrier  of  any  statute  enacted  for  the  safety  of  employees  con- 
tributed to  the  injury  or  death  of  such  employee."  The  statute  which 
prompted  the  court  to  apply  the  above-quoted  provisions  of  sections 
3  and  4  to  this  case,  and  to  set  aside  the  verdict,  is  the  so-called  Federal 
Boiler  Inspection  Act  (chapter  103  of  the  Acts  of  Congress  of  1911 
[U.  S.  Comp.  St.  §§  8630-8639]),  which  made  it  unlawful  for  a  com- 
mon carrier  to  use  a  locomotive  engine  in  interstate  or  foreign  traffic 
"unless  the  boiler  of  said  locomotive  and  appurtenances  thereof  are 
in  proper  condition  and  safe  to  operate"  and  requiring  inspection  of 
the  boilers  from  time  to  time.  The  accident  happened  January  12, 
1915,  and  the  case  therefore  is  unaffected  by  the  amendment  to  the 
last-mentioned  statute  which  became  effective  later  in  that  year.  We 
think  the  act  of  1911  has  no  application  to  this  case.  It  relates,  not  to 
the  locomotive,  but  to  "the  boiler  of  said  locomotive."  Clearly  not 
every  portion  of  the  locomotive  is  within  the  statute.  A  cab  is  no  part 
of  the  boiler,  and  to  hold  that  the  floor  of  the  cab  is  appurtenant  to 
the  boiler  is  not  only  to  stretch  the  meaning  of  that  word  beyond 
its  proper  significance  as  applied  to  the  boiler  of  a  locomotive,  but 
also  to  inject  into  the  statute  a  meaning  not  intended.  We  think 
Congress  did  not  have  in  mind  a  cab  as  appurtenant  to  a  boiler  of  a 
locomotive.  The  intention  was  to  guard  against  accidents  peculiar  to 
boilers.  The  jury  were  properly  instructed,  and  their  verdict  in  favor 
of  the  defendant  should  stand. 

The  order  should  be  reversed,  and  the  motion  denied,  with  costs. 

JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD  and  HENRY  T. 
KELLOGG,  JJ.,  concur. 

KILEY,  J.  (dissenting).    Defendant  had  a  verdict  upon  the  trial  of 
this  action.    The  trial  judge,  on  motion  for  a  new  trial,  set  aside  the  ver- 
181N.Y.S.— 61 
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diet  and  granted  a  new  trial,  upon  exceptions  taken  to  hi^  charge  for  er- 
rors made  therein  when  he  submitted  the  case  to  the  jury.  There  were 
errors  in  the  charge,  and  I  think  he  properly  set  the  verdict  aside.  The 
evidence  of  the  negligence  charged  against  the  defendant  is  slight; 
but  it  is  more  than  a  "scintilla"  of  evidence,  and  was  a  question  of 
fact  for  the  jury.  If  the  verdict  had  been  for  the  plaintiff,  it  might 
have  been  set  aside  as  against  the  weight  of  evidence;  but  that  is 
not  the  question  here.  If  the  issue  presented  a  question  of  fact  for  the 
jury,  it  should  have  been  properly  submitted  to  them,  no  matter  what 
disposition  the  jury  or  judge,  or  an  appellate  court,  subsequently  did 
with  the  verdict  rendered.  Section  8657  of  the  United  States  Com- 
piled Statutes  is  as  follows: 

''Every  common  carrier  by  railroad  while  engaging  in  oommerce  between 
any  of  the  several  states  or  territories,  or  between  any  of  the  states  and 
territories,  or  between  the  District  of  Columbia  and  any  of  the  states  or  ter- 
ritories, or  between  the  District  of  Columbia  or  any  of  the  states  or  territories 
and  any  foreign  nation  or  nations,  shall  be  liable  in  damages  to  any  person 
suffering  injury  while  he  is  employed  by  such  carrier  in  such  oommerce,  or, 
in  case  of  the  death  of  such  employee,  to  his  or  her  personal  representative,  for 
the  benefit  of  the  surviving  widow  or  husband  and  children  of  such  employee; 
and,  if  none,  then  of  such  employee's  parents ;  and,  If  none,  then  of  the  next 
of  kin  dependent  upon  such  employee^  for  such  injury  or  death  resulting  In 
whole  or  in  part  from  the  negligence  of  any  of  the  officers,  agents,  or  em- 
ployees of  such  carrier,  or  by  reason  of  any  defect  or  Insufficiency,  due  to  its 
negligence,  in  its  cars,  engines,  appliances,  machinery,  track,  roadbed,  works, 
boats,  wharves,  or  other  equipment." 

It  will  be  observed  that  this  section  provides  for  safe  place  to  work, 
and  for  defendant's  negligence,  by  reason  of  failure  to  comply  with 
this  statute.  As  to  the  effect  of  the  contributory  negligence  of  the 
plaintiff  in  such  an  action,  section  8659  of  the  U.  S.  Compiled  Stat- 
utes is  as  follows : 

"In  all  actions  hereafter  brought  against  any  such  common  carrier  by 
railroad  under  or  by  virtue  of  any  of  the  provisions  of  this  act  to  recover 
damages  for  personal  injuries  to  an  employee,  or  where  such  injuries  have  re- 
sulted in  his  death,  the  fact  that  the  employee  may  have  been  guilty  of  con- 
tributory negligence  shall  not  bar  a  recovery,  but  the  damages  shaU  be  dimin- 
ished by  the  Jury  in  proportion  to  the  amount  of  negligence  attributable  to 
such  employee ;  Provided,  that  no  such  employee  who  may  be  injured  or  klUed 
shall  be  held  to  have  been  guilty  of  contributory  negligence  in  any  case  where 
the  violation  by  such  common  carrier  of  any  statute  enacted  for  the  safety 
of  employees  contributed  to  the  Injury  or  death  of  such  employee." 

The  statute  does  not  bar  a  recovery  because  of  contributory  negli- 
gence in  the  first  instance,  but  lays  down  the  rule  which  has  come  to 
be  known  as  "comparative  negligence" ;  and  after  the  word  "provided" 
in  the  above  section  the  plaintiff  is  not  to  be  held  for  contributory 
negligence,  if  the  negligence  of  the  defendant  consists  in  the  violation 
of  a  statute  enacted  for  the  safety  of  the  employe.  The  judge  in  his 
charge  to  the  jury  said  that  the  contributory  negligence  was  a  defense 
to  this  action.  The  statutes  quoted  above  and  hereafter  quoted  or 
cited  were  the  law  before  this  accident  occurred.  The  charge  con- 
stituting the  error  found  here  is  as  follows : 

"If  the  defendant  Md.  Its  empldyte  were  not  negligent  or  if  that  negligence, 
whatever  it  was,  did  not  cause  this  Injury,  if  this  injury  was  caused  by  some 
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other  cause  not  the  negligence  of  the  defendant  or  Its  employes,  no  matter 
what  the  cause,  if  it  was  caused  solely  by  the  negligence  of  the  plaintiff  him- 
self, if  it  was  a  mere  unavoidable  accident,  if  It  was  one  of  those  accidents 
that  occur  without  negligence  on  the  part  of  anybody,  or  whatever  negligence 
there  may  have  been  was  not  the  cause  of  the  injury,  then  the  defendant  is 
entitled  to  your  verdict" 

ft  will  be  seen  that  the  court  here  charged  that  the  negligence  of 
the  plaintiff  might  defeat  hhn  and  prevent  a  recovery.  In  another 
part  of  the  charge  the  court  submitted  to  the  jury  the  question  of 
comparative  negligence,  and  as  far  as  that  charge  goes,  it  was  prac- 
tically correct,  but  it  did  not  go  far  enough;  the  impression  the  jury 
must  have  received,  and  which  seems  to  me  would  be  unavoidable, 
is  that  the  contributory  negligence  of  the  plaintiflE  might  be  sufficient 
to  excuse  any  negligence  on  the  part  of  the  defendant,  in  other  words, 
that  it  might  be  considered  by  them  decisive  of  the  action  in  favor  of 
the  defendant.  That  is  not  the  law  1  No  matter  how  great  the  con- 
tributory negligence  of  the  defendant  may  be,  it  still  remains  con- 
tributory; the  negligence  of  the  defendant  once  shown  entitles  the 
plaintiff  to  some  verdict  no  matter  what  the  extent  of  his  contributory 
negligence.  The  charge  thus  made  on  comparative  negligence  would 
not  have  the  effect  of  removing  the  impression  thereinbefore  n^ade 
when  the  jury  was  told  the  contributory  negligence  was  a  defect  in 
the  action. 

The  foregoing  holding  may  not  be  of  much  advantage  to  the  plain- 
tiff, because  the  record  does  not  show  objections  and  exceptions,  on 
his  part,  hardly  broad  enough  to  cover  the  question  involved.  How- 
ever^ it  is  a  useful  background  for  an  exception  which  I  deem  well 
taken,  viz.  to  the  charge  of  the  court  upon  the  subject  of  assumed 
risk.    Section  8660  of  U.  S.  Compiled  Statutes  provides : 

*'In  any  action  brought  against  any  common  carrier  under  or  by  virtue  of 
any  of  the  provisions  of  this  act  to  recover  damages  for  injuries  to,  or  the 
death  of,  any  of  its  employees,  such  employee  shali  not  be  held  to  have  assumed 
the  risks  of  his  employment  in  any  case  where  the  violation  by  such  common 
carrier  of  any  statute  enacted  for  the  safety  of  employees  contributed  to  the 
injury  or  death  of  such  employee." 

This  section  holds,  in  effect,  that  if  the  common  carrier  has  failed 
to  comply  with  the  provisions  of  section  8657  above  quoted,  th^t  the 
employe  shall  not  be  held  to  have  assumed  the  risk  of  his  employment. 
The  trial  court  presented  that  question  in  one  place  in  his  charge  as 
follows: 

"The  defendant  contends  that  if  there  was  any  danger  in  the  operation 
of  the  lever,  or  in  the  placing  of  his  feet  on  the  floor  of  the  cab,  even  though 
there  are  some  depressions  in  the  floor  by  hollowing  out,  it  was  a  rislt  which 
was  entirely  obvious  to  the  plaintiff,  and  was  so  obvious  that  any  reasonable 
man  who  had  had  experience  in  those  matters  would  have  seen  it,  and  would 
have  looked  to  see  that  his  feet,  or  either  of  them,  did  not  slip  in  the  way  he 
says  they  did,  and  that  therefore  the  risk  was  an  obvious  one  which  he  as- 
sumed, and  that  being  obvious  and  well-known  to  him,  and  one  that  any 
reasonable  man  may  have  known,  that  he  assumed  it,  and  that  therefore  the 
defendant  is  not  liable.  Of  course,  if  you  find  the  fact  to  be  that  the  risk  was 
such  an  obvious  risk,  that  it  was  so  obvious  to  any  person  familiar  with  those 
matters^  that  any  reasonable  man,  with  familiarjltyf  would  have  aw'^iAted 
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It,  and  wonld  bave  known  of  the  risk,  and  he  knowing^  aasomed  the  risk  of 
it,  then  of  course  the  plaintiff  is  not  entitled  to  recover." 

Again : 

"If  you  come  to  the  conclusion  that  both  the  defendant  or  its  servants  were 
negligent,  that  the  plaintiff  assumed  the  risk,  you  find  for  the  defendant;  if, 
on  the  other  hand,  you  find  that  the  defendant  was  negligent,  and  the  plain- 
tiff did  not  assume  the  risk,  and  Tie  wag  not  guiUy  of  the  entire  negUg^hce^ 
then  he  is  entitled  to  damaoes.**  « 

At  this  place  it  will  be  seen  that  the  question  of  assumed  risk  and 
of  plaintiff's  contributory  negligence  is  mixed,  and  may  draw  each 
of  the  questions  under  the  exception  taken  by  plaintiff  to  the  judge's 
charge,  which  exception  is  as  f  oUows : 

"Plaintiff  excepts  to  the  submission  of  the  question  of  assumed  risk  to  the 
jury,  and  what  the  court  said  on  it,  and  each  and  every  part  of  It." 

In  the  last  paragraph  but  one  of  the  charge,  where  the  judge  is 
calling  the  attention  of  the  jury  to  the  questions  submitted,  we  find 
this  independent  statement,  complete  in  itself  as  a  sentence,  unconnected 
with  any  other  idea  sought  to  be  conveyed : 

"If  the  plaintiff  assumed  the  risk,  the  defendant  is  entitled  to  your  verdict" 

The  order  granting  a  new  trial  should  be  affirmed,  with  costs. 


(110  Misc.  Rep.  587) 

PEOPLE  ex  rel.  BECKER  v.  BOARD  OF  EDUCATION  OF  OITT  OF  NEW 

YORK  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    March,  1920.) 

1.  Mandamus  ^=s>181(1) — ^Afteb  tbial  of  facts  on  rktubn  to  altebnativ* 

wbit,  belatob  mat  assebt  impbopbiett  of  wbit. 

On  an  application  for  a  peremptory  writ  of  mandamus,  made  after  a 
Jury  trial  of  issuable  facts  presented  on  return  to  an  oltomatlve  writ,  re- 
spondent may  assert  that  as  matter  of  law  the  alternative  writ  should 
not  have  been  granted. 

2.  Statutes  ^=»219— Executive  constbuction  followed,   unless  contba- 

VENING  AI?PABENT  INTENT  OF  LAW. 

The  practical  construction  given  enactment  by  executive  and  adminis- 
trative officers  intrusted  with  the  duty  of  enforcing  and  applying  the 
l^w  will  be  followed  in  interpretation,  imless  it  violates  the  principles 
on  which  the  law  is  founded  or  is  in  direct  contravention  of  its  apparent 
Intent. 
8.  Schools  and  school  distbicts  ^=»141(6) — Mandamus  obanted  to  bein- 

STATB  BELATOB  AS  LABOBATOBY  ASSISTANT,  IN  VIEW  OF  PBACTICAL  CONSTBUC- 
TION OF  STATUTE. 

Where  relator,  a  laboratory  assistant,  was  certified  by  board  of  educa- 
tion of  the  city  of  New  York  as  assistant  teacher  of  chemistry,  and  a 
temporary  license  was  Issued  and  renewed  for  two  years,  and  he  was 
denied  a  third  renewal  requisite  to  a  permanent  certificate  for  his  new 
grade,  but  was  reassigned  as  laboratory  assistant,  and  was  thereafter  sus- 
pended and  removed,  because  never  assigned  to  that  position,  In  that  his 
license  as  assistant  teacher  had  ilot  been  renewed  for  the  third  year,  such 
dismissal  was  contrary  to  practical  construction  given  to  Greater  New 
York  Charter,  §  1101,  as  enacted  in  1897  (Laws  1897,  c.  378),  and  under 
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its  reyision  since  190t  (T41WS  1901,  c  466),  so  that  his  application  for 
mandamus  to  be  reinstated  as  laboratory  assistant  must  be  grauicd. 

Application  for  a  peremptory  writ  of  mandamus  by  the  People,  on 
relation  of  Nathaniel  Becker,  against  the  Board  of  Education  of  the 
City  of  New  York  and  others.    Application  granted. 

See,  also,  162  N.  Y.  Supp.  643. 

Denis  R.  O'Brien,  of  New  York  City,  for  relator. 
William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (Elliot  S.  Bene- 
dict, of  New  York  City,  of  counsel),  for  city  of  New  York. 

McAVOY,  J.  A  peremptory  writ  is  asked  after  an  alternative 
writ  has  been  issued  and  the  controverted  facts  on  the  return  thereto 
have  been  heard  and  determined  at  jury  tenn.  The  responding  board 
wishes  a  ruling  anew  that  relator  was  never  properly  "reassigned" 
to  the  position  of  laboratory  assistant,  although  it  must  be  obvious  that 
the  holding  on  the  original  motion  was  that  the  facts  conceded  and  • 
law  applicable  left  open  but  the  decision  of  unadmitted  facts  to  en- 
title the  writ  to  go.  ^ 

[1]  This  right  to  assert  that  the  alternative  writ  should  not  have 
been  granted  as  a  matter  of  law,  even  after  a  jury  trial  of  issuable 
facts,  appears  to  be  held  in  some  of  the  authoritative  books  in  this 
state.  People  ex  rel.  D.,  R.  R.  Co.  v.  Batchellor,  53  N.  Y.  128,  13 
Am.  Rep.  480;  Perale  ex  rel.  Ryan  v.  Green,  58  N.  Y.  295;  People 
ex  rel.  Fogarty  v.  Cfassidy,  118  App.  Div.  693,  103  N.  Y.  Supp.  671. 
This  results  in  a  redundant  and  circumlocutory  process,  which  might 
well  be  remedied  through  provision  for  appeal  from  the  granting  of 
an  alternative  writ,  unless  the  law  of  the  case  is  to  be  accepted  as  then 
laid  down.  Hence  a  review  of  the  original  decision  of  Special  Term 
of  this  court  is  here  inescapable. 

[2]  The  result  turns  on  the  power  of  the  superintendent  of  schools 
to  makt  an  appointment  called  in  school  parlance  "a  reassignment'* 
after  a  member  of  the  teaching  force  has  vacated  his  position  to  ac- 
cept a  promotion  to  a  higher  grade  within  the  department  of  education. 
The  relator  was  a  laboratory  assistant;  he  was  eligible  by  passing 
satisfactorily  examination  tests  and  being  certified  to  the  position  of 
assistant  teacher  of  chemistry,  to  which  he  was  promoted,  and  a 
temporary  license  was  issued  to  him  for  a  year,  and  it  was  thereafter 
renewed  for  a  second  year.  Three  years*  successive  and  successful 
service  is  the  time  requisite  for  issuance  of  a  permanent  license  for 
the  new  grade.  He  was  not  given  this  essential  third  year  renewal, 
but  the  acting  superintendent  of  schools  reassigned  him  to  his  original 
grade  of  laboratory  assistant,  in  which  he  carried  out  the  duties  and 
received  the  salary  thereof  for  14  months,  when  he  was  suspended 
and  charges  preferred,  which  were  never  served  or  tried,  and  ulti- 
mately he  was  notified  that  he  was  dismissed  from  the  teaching  force 
because  never  duly  appointed  or  reassigned  to  the  position  of  labora- 
tory assistant  after  his  failure  of  renewal  of  license  as  assistant 
teacher.  The  lack  of  due  appointment  is  said  to  arise  because  the  re- 
assignment was  not  made  from  an  eligible  list  of  persons  certified 
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as  provided  by  law  as  qualified  as  such  laboratory  assistant  in  the 
department  of  education. 

The  chain  of  argument  is  simple,  and  runs  thus:  The  law  pro- 
hibits appointment  except  of  eligibles.  The  relator  is  not  eligible,  be- 
cause he  is  not  on  any  list  certifying  him  as  qualified.  His  promotion 
to  assistant  teacher  vacated  the  lower  office  and  filled  the  higher.  He 
cannot  be  appointed  again,  or  reassigned  to  the  lower  office,  because 
in  vacating  that  office  he  became  ineligible  for  reassignment  or  ap- 
pointment thereto  excepting  by  examination  and  certification  anew. 
This  is  a  strictly  logical  argument,  and  such  a  construction  might  be 
adopted,  if  it  were  a  case  of  novel  impression  at  the  threshold  of  the 
enforcement  of  a  new  statute.  But  it  is  not  such  a  case.  The  power 
of  reassignment  in  the  manner  heretofore  described  has  been  exercised 
by  the  superintendent  of  schools  as  a  practical  construction  of  the 
section  of  the  statute  here  invoked  ever  since  the  enactment  of  the 
charter  of  1897  (Laws  1897,  c.  378),  and,  under  its  revision,  since  1901 
(Laws  1901,  c.  466).  Greater  New  York  Charter,  §  1101.  The 
practical  effect  thus  given  to  the  enactment  by  the  executive  and 
administrativt  officers  intrusted  with  the  duty  of  enforcing  and  apply- 
ing the  law  will  he  followed  in  interpretation,  unless  it  violates  the 
principles  upon  which  the  law  is  founded,  or  is  in  direct  contravention 
of  its  apparent  intent. 

[3]  Does  this  practical  construction  bear  this  defect?  I  think  not, 
for  the  reason  that  the  requirement  of  examination  and  certification  of 
eligibility  was  to  obtain  competent,  trained,  and  experienced  teachers 
in  the  various  branches  of  the  educational  work  of  the  schools.  If 
the  member  of  a  teaching  staff,  who  accepts  a  temporary  license  and 
appointment  to  a  higher  grade,  has  his  permanent  tenure  therein  re- 
fused for  lack  of  a  satisfactory  service  in  the  higher  grade  after 
three  years'  trial,  he  is  concluded  from  keeping  within  the  teaching 
service  even  in  the  lower  grade,  in  which  he  is  presumptively  useful 
and  efficient,  unless  he  may  be  thus  reassigned,  excepting  by  the  ar- 
duous method  of  re-entry  into  the  original  position  by  examination, 
certification,  appointment,  successive  renewal  of  licenses  until  per- 
manence is  reached,  and  appointment  finally  thereunder.  I  am  not 
persuaded  of  such  a  legislative  intent.  This  temporary  character  of 
promotion  connotes  a  power  of  reassignment  to  the  vacated  office  dur- 
ing the  temporary  status  of  the  employe.  The  educational  authorities 
in  practice  have  demonstrated  the  facility  of  enforcement  of  the 
enactment  under  such  interpretation.  The  power  has  been  indirectly 
recognized  by  the  Court  of  Appeals  in  People  ex  rel.  Callahan  v.  Board 
of  Education,  174  N.  Y.  169,  66  N.  E.  674,  although  holding  it  could 
not  be  exercised  adversely  to  a  permanent  license  without  a  hearing 
on  charges  and  a  determination  of  inefficiency  in  the  higher  grade. 

In  this  very  instance  a  reassignment  was  had  and  acted  upon  for 
over  a  year,  the  duties  performed,  salary  paid,  status  recpgnized  and 
power  undisputed  by  superiors  in  the  department  supervisory  or 
auditory.  The  financial  and  law  officials  of  the  city  acquiesced  as 
did  every  other  person  havmg  an  interest  either  in  educational  or  civil 
service  reformation.  The  claimed  lack  of  power  is  an  afterthought, 
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and  is  designed  apparently  as  a  facile  device  for  ridding  the  force 
of  relator  without  trial.     This  may  be  desirable,  but  it  is  not  law. 
Peremptory  writ  allowed.    Application  granted. 


aiO  Misc.  Rep.  710) 

BENN  RIEGEL  CONTRACTING  ft  SUPPLY  CO.  v.  SBIGBL  et  ai 

(Supreme  Court,  Special  Term  for  Motions,  Kings  County.    March,  1920.) 

1.  MXCHANICS'    IJEN8   ^=»268— TENANT   WITHOUT   N0TIC8   OF   8UB8BQTJBNT   LIS 

PENDENS   NOT    BOUND    BT    JUDGMENT. 

A  tenant  previously  in  possession,  and  against  whom  the  notice  of  pei^ 
dency  of  a  foreclosure  Action  was  not  indexed,  and  who  was  not  made  & 
party  to  an  action  for  the  foreclosure  of  a  mechanic's  lien,  and  whose 
possession  was  continuous,  was  not  bound  l^  the  Judgment  of  fore- 
closure, as  he  had  no  opportunity  of  having  his  day  in  court. 

2.  Mecuanics'  liens  ^=3298 — Purcuaseb  at  foreclosure  sale  not  bnttilbd 

TO  POSSESSION  against  TENANT  UNDER   UNRECORDED  LEASE. 

Possession  by  a  tenant  under  an  unrecorded  lease  is  notice  to  the  pur- 
chaser at  a  foreclosure  sale,  and,  where  the  tenant  is  not  a  party,  the 
purchaser  is  not  entitled  to  an  order  to  put  himself  in  possession  of 
premises  made  under  Code  Civ.  Proc.  §  1675,  as  the  order  contemplated 
thereunder  is  not  one  against  a  tenant  taking  possession  under  a  lease 
prior  to  commencement  of  the  foreclosure  action  and  whose  possession  Is 
continuous. 

Action  by  the  Benn  Riegel  Contracting  &  Supply  Company  against 
Jeanette  Seigel  and  others.  On  motion  by  Jennie  W.  Singerman, 
purchaser  under  a  judgment  of  foreclosure,  to  be  put  into  possession 
of  the  premises  sold  under  the  judgment  as  against  Samud  Gordon, 
tenant.    Denied. 

Ingram,  Clark,  Taylor  &  Schenck,  of  New  York  City,  for  purchaser. 
Emil  P.  Korkus,  of  New  York  City,  for  tenant 

SQUIERS,  J.  This  is  a  motion  on  behalf  of  the  purchaser  under 
a  judgment  of  foreclosure  to  put  the  purchaser  in  possession  of  the 
premises  sold  under  the  judgment  as  against  the  tenant,  who  is  not  a 
party  to  the  action,  now  in  possession  of  said  premises,  and  who 
has  been  continuously  in  possession  of  said  premises  since  May  1, 1915, 
prior  to  the  filing  of  the  summons  and  complaint  and  lis  pendens  in  the 
foreclosure  action.    Briefly  stated  the  facts  are  as  follows: 

On  July  24,  1914,  the  Benn  Riegel  Contracting  &  Supply  Company 
filed  a  mechanic's  lien  in  the  sum  of  $92.65  against  the  premises  in* 
question,  then  owned  by  one  Jeanette  Seigel.  On  September  24, 
1914,  Jeanette  Seigel  conveyed  the  said  premises  to  one  Philip  An- 
dron.  In  the  month  of  April,  1915,  the  said  Philip  Andron  leased  the 
premises  in  question  by  a  written  lease  to  one  Samuel  Gordon  for 
the  term  of  one  year,  and  the  said  Samuel  Gordon  entered  into  pos- 
session on  the  1st  day  ofMay,  1915,  and  has  ever  since  continued  and 
is  now  in  possession  of  said  premises.  On  May  28,  1915,  subsequent 
to  the  time  that  the  said  Samuel  Gordon  took  possession  of  the  premis- 
es under  the  aforesaid  lease,  the  Benn  Riegel  Contracting  &  Supply 
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Company  filed  a  summons  and  complaint  and  i^otice  of  pendency  of 
action  for  the  foreclosure  of  the  mechanic's  lien,  in  which  action 
Jeanette  Seigel,  the  former  owner,  and  Philip  Andron,  the  then  own- 
er, were  made  parties  defendant  The  tenant,  Samuel  Gordon,  was  not 
made  a  party  to  the  action,  nor  was  the  notice  of  pendency  of  action 
indexed  against  him.  For  some  reason  not  explained  by  the  affidavits 
on  this  motion,  a  judgment  of  foreclosure  and  sale  in  the  aforesaid 
action  was  not  entered  until  the  6th  day  of  September,  1919.  The  ten- 
ant, Samuel  Gordon,  continued  in  possession  under  a  lease  from  year 
to  year  from  the  1st  day  of  May,  1915,  and  is  now  in  possession  of  the 
premises  in  question  under  a  lease  expiring  May  1,  1920.  It  appears 
ifrom  the  affidavits  that  Philip  Andron,  one  of  the  defendants  in  this 
action,  on  October  8,  1918,  conveyed  the  premises  to  his  -brother, 
Frank  Andron,  and  that  thereafter  on  April  27,  1919,  Frank  Andron 
leased  the  premises  in  question  to  the  said  Samuel  Gordon  for  the 
term  of  one  year  expiring  May  1,  1920. 

It  is  urged  by  the  attorney  for  the  purchaser  that  the  tenant,  Samuel 
Gordon,  was  not  a  necessary  party  to  the  foreclosure  action,  and 
that,  as  he  is  now  holding  under  a  lease  from  a  grantee  to  whom  the 
premises  in  question  were  conveyed  subsequent  to  the  filing  of  the 
notice  of  pendency  of  action,  he  is  bound  by  the  notice,  and  that  an 
order  shouU  be  granted,  directed  to  the  sheriff,  to  remove  him  and 
to  put  the  purchaser  in  possession.  The  premises  were  sold  under  the 
judgment  of  foreclosure  on  the  15th  day  of  December,  1919,  to  one 
Miles  F.  Gordon,  a  stranger  to  the  action,  and  thereafter  the  said  Miles 
F.  Gordon  assigned  his  bid  to  Jennie  W.  Singerman,  to  whom  the 
premises  were  conveyed  on  December  16,  1919,  by  the  referee  under 
the  judgment  of  foreclosure.  This  motion  is  made  for  an  order  to  put 
the  said  Jennie  W.  Singerman  in  possession  of  the  premises.  The  mo- 
tion was  originally  made  on  the  5th  day  of  February,  1920,  and  was 
denied.  Subsequently  a  motion  was  made  for  reargument,  and  a  re- 
argument  was  granted,  on  which  motion  an  order  was  asked  for  vacat- 
ing the  previous  order  and  granting  the  motion  for  an  order  to  put  the 
purchaser  in  possession  of  the  premises  in  question. 

The  reargument  has  failed  to  convince  me  that  the  order  should  be 
granted.  The  provision  upon  which  the  moving  party  relies  is  section 
1675  of  the  Code  of  Civil  Procedure,  which  provides: 

"If  a  party,  or  his  representative  or  successor,  who  Is  bound  by  the  Judg- 
ment, withholds  possession  from  the  person  thus  dedared  to  be  entitled 
thereto,  the  court,  •  •  ♦  may,  in  Its  discretion,  by  order,  require  the  sher- 
iff to  put  that  person  into  possession  of  the  property." 

If  the  tenant,  Samuel  Gordon,  had  been  made  a  party  to  the  action 
and  had  refused  to  surrender  possession  the  order  putting  the  pur- 
chaser in  possession  might  well  have  been  granted.  In  the  case  of 
Davidson  v.  Weed,  21  App.  Div.  579,  581,  48  N.  Y.  Supp.  368,  370, 
the  court  said : 

*'We  think,  therefore,  that  the  court  had  no  power  to  remove  the  tenant 
who  was  in  possession  of  the  property  under  a  valid  lease  executed  by  the 
owner  prior  to  the  commencement  of  the  foreclosure  action  and  who  was  not 
a  party  to  such  action," 
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The  tenant  having  entered  ipto  possession  prior  to  the  commence- 
ment of  the  foreclosure  action  under  a  written  lease  had  a  property 
interest,  and  should  therefore  have  been  a  party  to  the  foreclosure  ac- 
tion. His  possession  was  notice,  even  though  his  lease  was  not  re- 
corded. It  cannot  be  claimed  that  he  is  bound  by  the  judgment  of 
foreclosure.  He  has  not  had  an  opportunity  of  having  his  day  in 
court.  Based  on  the  facts  as  set  forth,  the  court  is  not  justified  in 
granting  an  order  putting  the  sheriff  in  possession.  Under  section 
1675  of  the  Code  of  Civil  Procedure,  the  order  contemplated  is  dis- 
cretionary, and  supersedes  the  former  writ  of  assistance.  The  or- 
der contemplated  by  this  section  of  the  Code  is  an  order  directed 
against  a  party  to  the  action  or  his  representative  or  successor,  and  not 
against  a  tenant  who  enters  into  possession  of  the  premises  under  a 
lease  prior  to  the  commencement  of  the  foreclosure  action,  and  whose 
possession  is  continuous.  The  reason  why  a  tenant  should  be  made  a 
party  to  a  foreclosure  action  is  obviously  that  he  may  be  bound  by 
the  judgment  in  foreclosure,  and  that  he  may  have  the  opportunity  of 
asserting  in  the  action  any  rights  that  he  may  have,  in  order  that 
his  rights,  whatever  they  may  be,  may  be  properly  adjudicated.  To 
hold  otherwise  might  result  in  the  tenant  being  summarily  removed 
by  an  order  such  as  is  asked  for  here,  without  having  any  opportunity 
of  asserting  his  rights.    This  would  certainly  n6t  be  equitable. 

The  motion,  therefore,  to  vacate  the  order  entered  and  filed  herein 
on  the  19th  day  of  February,  1920,  which  order  denied  the  motion 
made  on  behalf  of  the  purchaser  to  put  her  in  possession^  is  hereby 
denied. 

Motion  denied. 


(191  App.  Div.  603)  . 

.  CITY  OF  NEW  YORK  v.  BMPIRE  CITY  SUBWAY  CO.,  Limited. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  30,  1920.) 

1.  Costs  ^s960 — Direction  as  to  costs  in  keport  of  referees  coNSTfttrED. 
Where  referees'  report  directed  Judgment  of  dismissal  on  the  merits 
and  for  costs  to  defendant,  to  the  extent  of  one-hulf  the  sum  which  he 
was  lawfully  required  to  pay  to  the  referees  for  taking  up  the  report 
and  one-half  the  amount  wTilch  was  lawfully  required  to  be  paid  for 
printing  the  report  and  opinion,  which  both  parties  had  regarded  as 
an  expense  of  the  reference,  plaintiff  was  not. required  to  pay  one-half 
of  actual  disbursements  by  defendant  or  one-half  of  lawful  and  proper 
dlsbursem^ents,  to  be  determined  by  court  before  entry  of  Judgment,  but. 
In  view  of  Code  Civ.  Proc.  §§  1022,  8230,  one-half  of  lawful  disbursements 
as  determined  In  the  first  Instance  by  the  clerk,  notwithstanding  pro- 
vision of  referees'  report  that  no  costs  were  to  be  awarded  to  either 
party  against  the  other. 

2L  Appeal  and  error  ^s:»874(1)— Omission  of  iteus  in  agcountcnq  not  re- 
viewable ON  APPEAL  from  DENIAL  OF  MOTION  TO  COMPEL  ENTRY  OF  JUDG- 
MENT. 

In  accounting  proceedings,  the  question  whether  referees  erroneously 
omitted  certain  items  Is  not  reviewable  on  appeal  from  order  denying 
plaintiff's  motion  to  compel  defendant  to  enter  Judgment,  except  upon 
conditions,  but  can  be  raised  only  on  appeal  from  the  Judgment  itself. 

4=9For  other  cases  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  A  iDdexen 
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Cross-Appeals  from  Special  Term,  New  York  County. 

Action  by  the  City  of  New  York  against  the  Empire  City  Subway 
Company.  From  an  order  denying  plaintiflF*s  motion  to  compel  defend- 
ant to  enter  a  judgment,  except  upon  conditions,  both  parties  appeal. 
Affirmed,  as  modified. 

Argued  before  DOWLING,  LAUGHLIN,  SMITH,  PAGE,  and 
MERRELL,  JJ. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (Willard  S-  Al- 
len, of  New  York  City,  of  counsel,  and  John  F.  O'Brien  and  John  R. 
Salmon,  both  of  New  York  City,  on  the  brief),  for  plaintiflF. 

Charles  T.  Russell,  of  New  York  City  (Edward  L.  Blackman,  of 
New  Yoric  City,  of  counsel),  for  defendant 

SMITH,  J.  Here  are  cross-appeals  from  an  order  denying  a  mo- 
tion by  the  plaintiff  to  compel  the  defendant  to  enter  judgment  upon 
the  report  of  the  referees  herein — 

"unless  within  20  days  after  the  entry  of  the  order  herein  plaintiff  shall 
stipulate  that  the  judgment  to  be  entered  shall  contain  a  provision  for  the 
payment  of  one-half  of  the  actual  disbursements  made  by  the  defendant,  or, 
in  the  alternatiye,  that  the  judgment  should  include  a  direction  that  the 
plaintiff  pay  to  the  defendant  one-half  of  the  disbursements  lawfully  and 
properly  made  by  the  defendant  for  the  purpose  of  taking  up  and  printing 
the  referees'  r^>ort,  such  amount  to  be  determined  by  the  court  before  entry 
of  the  judgment  upon  submission  of  affidavits  by  both  parties;  and  it  is 
further  ordered  that,  in  case  the  above  provisions  are  complied  with,  the 
form  of  the  judgment  to  be  entered  shall  provide  for  the  dismissal  of  the 
complaint  upon  the  merits,  and  shall  contain  no  other  adjudication,  except 
that  above  provided  for,  for  the  return  to  the  defendant  of  one-half  of  its 
actual  or  taxable  disbursements." 

The  action  was  brought  by  plaintiff  for  an  accounting  against  the 
defendant  under  a  contract.    That  contract  provided  as  follows : 

"Whenever  the  net  annual  profits  of  the  party  of  the  second  part  [this 
defendant],  remaining  after  the  payment  of  the  expenses  of  maintaining  and 
ox>erating  such  subways,  shall  exceed  10  per  cent  upon  the  actual  cash 
capital  invested  by  it  la  providing,  constructing,  and  equipping  such  sub- 
ways, then  the  excess  of  such  profit  over  the  10  per  cent  shall  be  paid  into 
the  treasury  of  the  city  of  New  York;  but  if  in  any  year  or  years  prior 
to  the  earning  of  such  excess  the  earnings  of  the  party  of  the  second  part 
shall  not  have  equaled  10  per  cent,  then  the  party  of  the  second  part  shall 
be  first  entitled  to  recoup  itself  out  of  such  excess  for  the  difference  between 
the  actual  annual  earnings  and  the  said  10  per  cent,  the  intention  hereof 
being  that  no  payment  shaU  be  made  to  the  city  of  New  Yo^k  out  of  such 
excess  of  earnings  until  the  party  of  the  second  part  shaU  first  have  actually 
earned  and  received  10  per  cent  for  each  year  theretofore." 

The  action  was  brought  on  November  23,  1903,  and  the  amended 
complaint  was  sworn  to  upon  the  12th  day  of  January,  1904.  In  the 
report  of  the  referees  it  was  found  that  the  total  amount  of  cash 
capital  invested  by  the  defendant  in  providing,  constructing,  and  equip- 
ping subways  was  $11,229,557.93.  It  was  further  found  that  prior  to 
January  1,  1914,  the  excess  of  profits  or  earnings  from  the  subways 
to  that  date,  over  and  above  the  expenses  of  maintaining  and  oper- 
ating the  same  had  been  insufficient  to  pay  the  annual  10  per  cent,  re- 
served to  the  defendant  by  the  provisions  of  the  contract  sued  upon 
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by  the  sum  of  $2,672,371.57,  and  the  defendant  was  then,  and  there- 
after continued  to  he,  entitled  by  the  provisions  of  said  contract  to 
recoup  itself  and  to  retain  that  sum  out  of  excess  of  profits  or  earnings 
that  should  accrue  after  that  date,  in  addition  to  the  yearly  10  per  cent, 
reserved  to  it  as  stated  above,  before  the  plaintiff  could  have  any  right 
or  claim  to  any  portion  of  such  excess  of  future  earnings,  or  before 
any  portion  thereof  would  become  payable  into  the  treasury  of  the  city 
of  New  York.    The  report  further  provided : 

"No  costs  are  awarded  to  either  party  against  the  other.  The  expenses 
of  the  reference — that  is,  the  fees  of  the  referees  and  stenographers,  and 
the  cost  of  printing  the  opinion  knd  report-^haU  be  home  by  the  plaintiff 

and  defendant  equally." 

The  report  was  dated  November  29,  1918. 

Upon  November  8,  1916,  Lamar  Hardy,  as  corporation  counsel,  for 
the  plaintiff,  and  Charles  T.  Russell,  for  the  defendant,  entered  into 
the  following  stipulation: 

''It  is  hereby,  stipulated  by  and  between  the  parties  hereto,  throng  their 
counsel  and  attorneys,  that  the  statutory  provision  for  the  referees'  fees 
be  waived,  and  that  the  referees  shall  fix  such  sum  as  they  consider  proper 
compeusation  for  the  time  and  effort  expended  by  them  in  the  business  of 
the  reference,  or  at  their  election  the  sum  of  $25  per  hour  shall  be  con- 
sidered such  reasonable  charge  and  may  be  charged  by  them.** 

After  the  determination  of  this  case  by  the  referees,  the  defendant 
took  up  the  report  of  the  referees,  paying  therefor  the  sum  of  $80,000 
as  referees'  fees,  and  the  sum  of  $995.70  for  printing  the  opinion  and 
the  report  of  the  referees,  including  the  number  of  extra-  copies  de- 
sired by  both  plaintiff  and  defendant.  No  judgment  was  entered,  and 
thereupon  the  plaintiff  made  a  motion,  upon  an  order  to  show  cause, 
requiring  the  defendant  to  show  cause  why  the  defendant  should  not 
enter  judgment,  or,  in  default  thereof,  permit  the  plaintiff  to  enter  a 
judgment  in  the  form  annexed  to  the  order  to  show  cause,  marked 
Exhibit  A.  That  form  of  judgment  which  the  plaintiff  sought  to  have 
entered,  after  reciting  the  facts,  concluding : 

"Ordered,  adjudged,  and  decreed  that  the  complaint  herein  be  and  the  same 
hereby  is  dismissed  upon  the  merits." 

The  order  entered,  from  which  this  appeal  is  taken,  has  already 
been  set  forth,  and  the  court  denied  the  motion,  unless  the  plaintiff 
should  stipulate  that  there  might  be  included  in  the  judgment  a  provi- 
sion requiring  the  plaintiff  to  pay  one-half  the  actual  disbursements  of 
the  defendant,  or,  in  the  alternative,  one-half  of  the  disbursements  law- 
fully and  properly  made  by  the  defendant  for  the  purpose  of  taking 
up  and  printing  the  referees'  report,  such  amount  to  be  determined 
by  the  court  before  entry  of  the  judgment,  upon  submission  of  affi- 
davits by  both  parties. 

The  plaintiff  appeals  upon  the  ground  that  it  has  the  right,  upon 
this  report  of  the  referees,  to  have  a  judgment  entered  dismissing  the 
complaint  upon  the  merits,  without  any  other  provision.  The  de- 
fendant appeals,  claiming  to  so  stipulate  would  bar  it  from  challenging 
upon  appeal  the  findings  of  fact  of  the  referees,  which  are  claimed 
to  have  erroneously  omitted  certain  items  in  the  cost  of  construction. 
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[1]  Upon  the  plaintiff's  appeal  I  think  the  order  as  entered  cannot 
be  sustained.  The  referees'  report  did  not  order  the  specific  judgment 
which  should  be  entered,  but  directed  judgment  in  accordance  with 
the  findings.  Those  findings  clearly  indicate  the  judgment  intended, 
and  that  judgment  must  be  for  a  dismissal  of  the  complaint  upon  the 
merits,  and  for  costs  to  the  extent  of  one-half  tibe  sum  which  the 
defendant  was  lawfully  required  to  pay  to  the  referees  for  taking 
up  the  report  and  one-half  the  amount  which  was  lawfully  required 
to  be  paid  for  printing  the  report  and  the  opinion.  This  last  item 
seems  to  have  been  regarded  by  both  parties  as  an  expense  of  the  ref- 
erence; otherwise,  I  should  be  unable  to  find  authority  for  taxing 
that  as  a  part  of  the  cost  of  the  reference.  Upon  the  entry  of  such 
a  judgment,  the  defendant  would  be  required  to*  tax  before  the  clerk 
such  costs,  at  which  time  and  place  the  plaintiff  would  be  at  liberty 
to  challenge  the  amount  actually  paid  as  unauthorized  in  whole  or  in 
part.  I  see  no  occasion  for  sending  this  report  back  to  the  ref- 
erees to  indicate  what  is  clearly  indicated  in  their  report  as  the  judg- 
ment to  be  entered. 

The  plaintiff  challenges  the  right  to  tax  these  disbursements  be- 
cause the  referees  have  stated  in  their  report  that  no  costs  are  award- 
ed to  either  party  against  the  other.  But  that  statement  is  qualified  by 
requiring  both  parties  to  pay  one-half  the  fees  of  the  referees  and 
stenographers  and  the  cost  of  printing  the  opinion  and  report.  By 
section  1022  of  the  Code  of  Civil  Procedure,  in  an  action  upon  the 
trial  of  the  whole  issue  of  fact,  if  costs  are  in  the  discretion  of  tlie 
court,  it  is  provided  that ; 

"The  decision  or  report  must  award  or  deny  costs,  and  If  It  awards  costs 
It  must  designate  the  party  to  whom  the  costs  to  6e  taxed  are  awarded." 

By  section  3230  of  such  Code  it  is  provided,  where  neither  the  plain- 
tiff nor  the  defendant  is  entitled  to  costs  of  course : 

"The  court  may,  upon  the  rendering  of  a  final  judgment,  in  Its  discretion 
award  cos;ts  to  any  party  In  such  sum  not  exceeding  the  total  amount  au- 
thorized by  statute  as  to  the  court  shall  seem  just." 

It  was  formerly  held  that  in  an  equity  action  the  court  must  award 
entire  costs  or  none.  By  the  amendment  of  1900,  however,  the  court 
was  authorized  to  award  costs  "in  such  sum  not  exceeding  the  total 
amount  authorized  by  statute  as  to  the  court  shall  seem  just."  This 
amendment  to  the  Code  authorized  a  court  of  equity  to  award  partial 
costs,  and  it  was  therefore  clearly  within  the  power  of  the  referees  to 
allow  either  party,  who  shotild  take  up  the  report  and  pay  referees' 
fees,  to  tax  one-half  thereof  to  the  other  party,  leaving  for  the  clerk 
in  the  first  instance  to  determine  the  amount  lawfully  required  to  be 
paid  as  such  fees. 

[2]  With  the  judgment  as  thus  entered,  the  question  as  to  whether 
the  defendant  would  have  the  right  to  appeal  and  question  the  amount 
found  by  the  referees  as  to  the  cost  of  construction  and  equipment  is 
not  here  presented.  That  question  will  be  raised  if  the  defendant  seeks 
to  appeal  from  the  judgment. 

The  order  should  therefore  be  amended,  so  as  to  require  the  clerk 
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to  enter  the  judgment  dismissing  plaintiff's  complaint  upon  the  merits, 
and  awarding  to  the  defendant  as  costs  one-half  the  amount  lawfully 
required  to  be  paid  for  taking  up  the  report  and  one-half  the  amount 
lawfully  required  to  be  paid  for  printing  the  report  and  opinion,  such 
amount  to  be  determined  upon  taxation  before  the  county  clerk,  and, 
as  so  amended,  the  order  should  be  affirmed,  without  costs  to  either 
party. 
Settle  order  on  notice.    All  concur. 


(101  App.  Div.  671) 

OABR  y.  MbRRIS  et  aL 

(Supreme  Court,  Appellate  Division,  Third  Department.    May  5^  1020.) 

1.  ApPEAI.  and   KBROB   ^5>1011(1) — FXITDINQB   on  .  CONlTJCTIira   SVIDSNCB   NOT 

DISTURBED. 

Findings  of  trial  court,  based  on  conflicting  evidence,  cannot  be  dis- 
turbed on  appeal. 

2.  Appeal  and  erbob  ^s>260(3) — ^Rttlino  on  motion  to  flmiKs  bviokncs  not 

BEVIEWABUB,  IN  ABaENCB  OW  BXOBFTION. 

Bullng  of  the  court  on  a  motion  to  strike  out  evidence  will  not  be  con- 
sidered on  appeal,  where  not  excepted  to. 

8.  MOBTOAQSS    ^=:»30&— AOBEEMENT   TO    EXTEND    TIMX   FOB   PAYMENT    WrrHO.XrT 
GONSIDEBATION. 

•'The  extension  of  time  for  the  payment  of  a  bond  and  mortgage,  for  no 
consideration,  except  an  agreement  to  pay  at  the  expiration  of  the  time, 
is  void  for  want  of  consideration, 
4«  MoBTOAOSs  ^=»415(1) — Failubx  of  mobtgaobb  to  give  nottob  of  fobx- 

CLOSUBE  notwithstanding  extension  AGREEMENT  NO  DEFENSE. 

Failure  of  mortgagee  to  give  mortgagor  notice  that  he  did  not  intend  to 
abide  by  his  written  agreement  to  extend  time  for  payment,  which  was 
void  for  lack  of  consideration,  was  no  defense  to  his  action  to  foreclose. 

5..  MOBTGAOES    ^=3f5S0 — MOBTOAGXE,    FOBECLOSING    WITHODT   PBIOB   NOTICE    TO 
MOBTGAOOB,    HELD   NOT  ENTITLED   TO   COSTS. 

Although  a  mortgagee,  who  has  agreed  without  consldei  ation  to  ex- 
tend time  of  payment,  may  foreclose  at  pny  time  without  giving  notice, 
equity  will  not  allow  him  costs  where  he  does  so. 

Woodward,  J.,  dissenting. 

Appeal  from  Special  Term,  Otsego  County. 

Action  by  Edwin  P.  Carr  against  Fred  Morris  and  Beulah  S.  Mor- 
ris. From  an  interlocutory  judgment  of  foreclosure  and  sale  in  favor 
of  the  plaintiff,  and  from  an  order  of  the  court  denying  their  motion 
to  amend  the  'decision  and  judgment,  defendants  appeal.  Judgment 
modified,  and,  as  modified,  affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

George  Wohlleben  and  George  L.  Bockes,  both  of  Oneonta,  for  ap- 
pellants. 

Merritt  Bridges,  of  Morris,  for  respondent 

KILEY,  J.  On  the  25th  day  of  February,  1915,  the  defendants  gave 
to  the  plaintiff  a  mortgage  upon  their  farm  situate  in  Otsego  county, 

^ssFOr  other  caaes  see  nme  topic  ft  KBY-NUtf  BBR  in  all  Key-Numb«red  Dls«aU  «  IndeXM 
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N.  Y.,  to  secure  the  payment  of  the  principal  sum  of  $2,000,  as  evi- 
dence4  by  the  bond  of  the  defendant,  Fred  Morris,  given  at  the  same 
time  to  the  plaintiff,  interest  to  be  5  per  cent.,  payable  semiannu- 
ally and  principal  due  three  years  from  date.  It  was  also  provided 
in  said  mortgage  that,  if  defendant  defaulted  in  payment  of  the  in- 
terest or  the  taxes  asse^ed  against  said  premises  for  60  days,  the  mort- 
gagee could  elect  to  have  the  whole  amount  due.  This  is  an  equity 
action,  and  after  a  trial  before  the  court  at  an  adjourned  Special  Term 
the  plaintiff  had  judgment.  The  action  was  commenced  in  January, 
1919.  The  complaint  is  the  usual  complaint  in  foreclosure.  The  mort- 
gage, by  its  terms,  became  due  February  25,  1918.  The  defendants 
answered  separately  setting  up  a  general  denial  with  exceptions,  and 
alleged,  as  an.  affirmative  defense  that  the  plaintiff .  e3<;tended  time  of 
payment  2%  years,  and  that  by  reason  thereof  nothing  was  due  on 
said  mortgage  at  the  time  of  the  commencement  of  the  action.  The 
questions  presented .  for  consideration  upon  this  appeal  arise  with 
refierence  to  this  extension.  The  defendants  testified  upon  the  trial 
that  about  February  .1, 1918,  the  first  day  of  the  month  when  the  mort-. 
gage  was  to  become  due  (February  25)  they  went  to  plaintiff's  resi- 
dence to  see  if  he  wanted  his  money  and  to  ask  for  an  extension  on 
the  principal  for  3  years  longer.  They  testified  that  they  told  plaintiff 
they  had  raised  part  of  it  and  wanted  a  chance  to  raise  the  balance;' 
that  plaintiff  said  they  could  have  the  extension,  and  defendant  could 
invest  the  money  which  he  was  going  to  pay  him  in  stock.  Defendants 
testify  farther  that  they  asked  for  the  extension  in  writing  and  plaintiff 
agreed  to  give  it  to  them  in  writing.  The  February,  1918,  interest  was 
paid,  and  on  August  6,  1918,  19  days  before  the  6  months'  interest  was 
due  under  the  extension,  defendants  went  to  plaintiff's  house  and  paid 
him  that  6  months'  interest  and  asked  for  the  extension  in  writing, 
which  plaintiff  gave  in  the  following  form  and  words  : 

"I  hereby  extend  the  life  of  the  mortgage  I  hold  against  Fred  Morris*  farm 
for  2%  'years.  Edwin  P.  Carr." 

The  court  before  which  the  case  was  tried  found  the  foregoing  as 
a  fact.  Plaintiff  admits  that  he  gave  the  foregoing  extension ;  that  he 
never  notified  the  defendants  that  he  was  not  going  to  observe  its  pro- 
visiohs,  and  gives  as  a  reason  for  not  keeping  his  written  word,  that  it 
was  without  consideration  and  therefore  voirl;  that  he  commenced 
the  foreclosure  for  that  reason,  and  for  the  further  reasons  that  de- 
fendants moved  off  from  the  farm  and  defaulted  in  payment  of  taxes. 
This  last,  under  the  evidence,  may  be  dismissed  as  not  calling  for  se- 
rious consideration.  The  first  question  affecting  the  plaintiff's  right 
to  have  the  judgment  sustained  is  the  striking  out  of  evidence  with 
reference  to  the  agreement  testified  to  by'  the  defendants  as  having 
taken  place  about  February  1,  1918,  as  to  the  3  years'  extension ;  that 
evidence  came  into  the  record  without  objection.  The  plaintiff  de- 
nies that  such  agreement  was  made  at  that  time.  Defendants  contend 
that  the  August  6,  1918,  agreement  was  to  be  a  writing  of  the  exten- 
sion of  3  years  agreed  to  in  February,  1918.  At  the  close  of  the  tes- 
timony plaintiff's  attorney  moved  to  strike  out  the  evidence  of  defend- 
ants, as  to  the  agreement  of  the  3-year  extension,  because  it  was  not 
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within  the  pleadings.  The  court  said:  "Welt,  it  is  not"  No  excep- 
tion was  taken ;  but,  on  motion  for  new  trial  made  by  defendants,  the 
court  in  his  opinion  said  the  evidence  should  be  stricken  out  because  it 
was  not  within  the  pleadings ;  and  in  his  ninth  finding  of  fact  he  found 
that  the  writing  was  made  and  delivered  without  consideration.  The 
defendants  asked  the  court  to  find  it  was  made  and  delivered  for  con- 
sideration. This  request  was  refused  and  was  duly  excepted  to  by  the 
defendants.  They  also  asked  the  court  to  find,  in  eflE ect,  that  this  oral 
agreement  was  made,  which  request  was  refused  and  exception  duly 
taken. 

[1,  2]  The  evidence  was  conflicting  as  to  the  making  of  the  oral 
agreement  for  three  years  and  the  court  could  and  did  find,  as  a  matter 
of  fact,  it  was  not  made ;  we  cannot  disturb  that  finding.  The  ruling 
on  the  motion  to  strike  out  the  evidence  as  to  the  ,3-year  agreement, 
such  as  that  ruling  was,  was  not  excepted  to  and  does  not  avail  the 
appellants  upon  this  appeal.  There  is  no  consideration  for  the  writ- 
ten extension  of  August  6,  1918,  unless  it  harks  back  to  February  1, 
1918,  when  defendants  claim  the  oral  agreement  for  three  years  ex- 
tension was  made ;  but  the  court  on  a  conflict  of  evidence,  presenting 
an  issue  of  fact,  has  found  that  such  agreement  was  not,  in  fact,  made; 
and  when  motion  was  made  by  the  plaintiff's  attorney  to  strike  out  the 
evidence  as  not  within  the  pleadings,  which,  in  effect,  was  done,  no  ex- 
ception was  taken. 

[3,4]  We  think,  however,  the  agreement  w4s  without  considera- 
tion, and  that  such  conclusion  is  applicable  to  either  the  oral  or  written 
agreement.  Olmstead  .V.  Latimer,  158  N.  Y.  313,  53  N.  E.  5,  43  L. 
R.  A.  685.  The  rule  in  158  N.  Y.  was  followed  in  Repelow  v.  Walph^ 
98App.  Div.  320,  90N.  Y.  Supp.  651.  Babcock  v.  Kuntzsch,  85  Hun, 
615,  32  N.  Y.  Supp.  663,  is  to  the  same  effect.  It  seems  that  the  rule 
laid  down  in  158  N.  Y.,  supra,  is  decisive  on  this  question.  In  Ashner 
V.  Farmers'  Loan  &  Trust  Co.,  102  Misc.  Rep.  at  page  :662,  169  N. 
Y.  Supp.  at  page  510  of  the  opinion,  the  court  says  the  point  of  no 
consideration  for  the  extension  of  time  was  raised,  and  cited  158  N. 
Y.  313,  53  N.  E.  5,  43  L.  R.  A.  685;  but,  as  it  had  been  found  that 
no  such  agreement  had  been  made,  it  was  unnecessary  to  pass  on  that 
point.  As  bearing  upon  defendant's  attitude  as  to  damage  he  claimed 
to  have  suffered,  it  will  be  observed  that  plaintiff  offered  to  take  $1,- 
900  in  settlement  of  the  mortgage  and  costs ;  the  defendant  declined 
the  offer.    Was  defendant  trying  to  hold  use  of  farm  for  $100  a  year? 

Plaintiff  claims  the  defendants  abandoned  the  farm,  viz.  left' it,  and 
bought  another  farm ;  defendants  say  they  put  some  one  on  the  farm. 
In  getting  at  the  -equity  of  the  case,  it  is  proper  to  consider  those  cir- 
cumstances. As  much  as  we  may  deprecate  tlie  act  of  the  plaintiff  in 
commencing  this  foreclostire,  without  giving  defendants  notice  that  he 
did  not  intend  to  abide  by  his  written  statement  of  extension  given 
them  on  August  6,  1918,  we  fail  to  see  how,  under  the  evidence  and 
authorities,  it  can  be  made  a  legal  or  equitable  defense  to  this  action.^ 
It  may  be  assumed  that  defendants  would  have  paid  him  the  mort- 
gage, if  he  had  insisted  upon  it,  February  25,  1918,  and  to  that  extent 
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he  may  have  xnade  them  the  extra  expense  of  the  costs  incidental  to 
the  action. 

[5]  In  view  of  this  phase  of  the  case,  which  may  be  righted  by  the 
equity  side  of  the  court  in  a  small  degree,  it  is  found  that  the  judg- 
ment should  be  affirmed,  but  without  costs  in  this  court  or  in  the  court 
below. 

:  Judgmetit  modified,  by  striking  therefrom  the  costs  awarded  to  the 
plaintiff,  and,  as  modified,  affirmed,  witliout  costs.  All  concur,  except 
WOODWARD,  J.,  who  votes  for  reversal. 


GRBENBADM  y,  CHARLES  McADAM  CO.,  Inc. 
(Supreme  Court,  Appellate  Term,  First  Department.    April  26,  1920.) 

1.  Sales  €==»52(5) — Evidence  showing  absolute,  purchase,  not  bailment. 

Evidence  held  to  show  that  50  cases  of  varnish  remover  were  sold 
absolutely,  and  purchaser  was  not  entitled  to  rescind  and  become  bailee, 
with  right  to  charge  seller  for  storage,  so  that  purchaser  cannot  re- 
cover on  such  a  claim  for  storage. 

2.  Sales  ^=s>391(2) — Recovery  by  fubchaseb  fob  freight  charges  paid. 

Where  merchandise  was  purchased  f.  o.  b.  New  York,  but  the  pur- 
chaser paid  $38  freight  charges  on  the  order,  he  can  recover  from  the  seller 
for  such  item. 

3.  Compromise  and  settlement  ^=s>24 — ^Existence  a  question  of  fact. 

In  action  for  storage  of  cases  of  vamlsh  remover,  for  frei^t  paid  on 
such  cases,  and  a  claim  for  a  shortage  in  '*spotUft"  sold  to  plaintiff, 
whether  there  was  a  compromise  between  th^  parties  on  plaintiff  pur- 
chaser's discovery  of  a  shortage  held  for  Jury  under  evidence. 

4.  Costs  <^=:»32(5) — Limited  recovery,  where  counterclaim  in  excess  of  de- 

MAI^  interposed  MERELY  AS  SET-OFF. 

Under  Municipal  Court  Code,  §  164,  sabd.  2,  counterclaim,  withdrawn 
at  trial,  though  in  excess  of  claims  In  suit,  having  been  interposed  merely 
by  way  of  set-off  to  extent  of  plaintiff's  demand,  costs  should  have  been 
limited  to  plaintiff's  recovery. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Harry  L.  Greenbaum  against  the  Charles  McAdam  Com- 
pany, Incorporated.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Judgment  modified  by  reduction,  and,  as  modified,  affirmed. 

Argued  March  term,  1920,  before  GUY,  BIJUR,  and  MULr 
LAN,  JJ. 

Richard  E.  Weldon,  of  New  Y6rk'  City,  for  appellant. 

Mortimer  W.  Solomon,  of  New  York  City,  for  respondent. 

GUY,  J.  Three  claims  are  included  in  plaintiflF's  judgment  one  of 
$130  for  storage  of  50  cases  of  varnish  remover,  another  for  $38  for 
freight  paid  on  those  50  cases  shipped  by  defendant  to  plaintiff  f.  o. 
b.  New  York,  and  the  remaining  claim  of  $31.25  for  a  shortage  in 
"spotlif t"  sold  by  defendant  to  plaintiff. 

[1]  Little,  if  any,  attention^was  paid. on  the  trial  to  the  rules  of  evi- 

4^For  other  cases  see  same  topic  A  KBT-NUMBBR  In  all  Key-Numbered  Dlges^  A  Indexes 
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dence,  with  the  result  that  there  is  a  great  deal  of  incomoetent  evi- 
dence in  the  case.  The  50  cases  of  varnish  remover,  upon  which 
plaintiff  charged  storage  of  $10  a  month,  were  part  of  an  order  ot 
100  gallons  given  by  plaintiif  to  defendant  July  11,  1918,  the  material 
portion  of  which  order,  addressed  to  defendant,  is  as  follows : 

"Kindly  ship  us  via the  following:    100  cases  paint  and  varnish 

reiDOT^r.  1  gal.  cans.  12  1  gal.  cans  to  case.  Terms,  Oct  1—1%.  Price, 
$1.60  f.  o.  b.  N.  T.  Our  label  on  side  of  cans.  We  to  act  as  sole  distributing 
agents." 

Plaintiff  testified  that  he  gave  this  order — 

"with  the  understanding  that  Mr.  Balm  and  Mr.  Scott  [two  of  defendant's 
salesmen]  were  to  remain  in  New  York  to  dispose  of  this  material;  they 
were  to  dispose  of  it  until  October  Ist.  If,  after  that  time,  the  material  was 
still  on  our  hands,  we  were  to  get  the  same  as  the  previous  lot,  20  cents  a  case 
storage," 

The  "previous  lot"  referred  to  was  20  cases  of  "spotlift,"  which 
defendant  had  on  storage  with  die  plaintiif.  While  the  correspond- 
ence indicates  that  the  salesmen  referred  to  were  at  some  time  trying 
to  dispose  of  the  merchandise,  the  evidence  in  the  case,  not  only  does 
not  show  that  tlie  sale  of  the  goods  to  plaintiff,  as  shown  by  his  order, 
was  to  be  rescinded,  and  that  plaintiff  should  become  a  bailee  of  the 
goods,  with  the  right  to  charge  defendant  for  their  storage,  but,  on 
the  contrary,  does  show  that  there  was  an  absolute  sale.  A  re- 
covery for  this  item  was  therefore  unauthorized. 

[2]  It  was  uncontradicted  that  plaintiff  paid  $38  freight  charges 
on  the  order,  although  the  contract  specified  that  the  merchandise  was 
purchased  f .  o.  b.  New  York,  and  a  recovery  for  that  item  was  proper. 

[3]  As 'to  the  item  of  $31.25  for  shortage  in  "spotlift"  sold  by  de- 
fendant to  plaintiff,  the  latter  testified  that  at  the  request  of  defend- 
ant he  stored  in  his  place  90  cases  of  spotlift,  for  which  defendant 
agreed  to  pay  20  cents  a  month  per  package ;  that  defendant  disposed 
of  50  cases,  and  sold  to  plaintiff  the  remaining  40  cases  at  $1.25  a 
gallon,  each  case  containing  12  one-gallon  cans;  that  on  measuring 
the  contents > plaintiff  found  there  was  a  shortage  of  31  gallons;  that 
plaintiff  compromised  by  accepting  a  shortage  of  25  gallons  at  $1.25  a 
gallon,  making  $31.25;  that  plaintiff  paid  the  full  bill  for  40  cases, 
with  the  understanding  that  Mr.  McAdam,  of  the  defendant  company, 
would  send  plaintiff  McAdam's  personal  check  for  $31.2.5,  which  was 
never  paid.  The  story  thus  told  by  plaintiff  is  improbable,  and  is  con- 
tradicted by  a  letter  of  the  defendant  company,  which  plaintiff's  at- 
torney put  in  evidence,  in  which  it  is  stated : 

*'I  will  see  Mr.  Halm  in  the  morning  pertaining  to  any  arrangements  he  had 
with  you,  as  he  has  no  instructions  from  me  to  make  any  allowance  or  to 
guarantee  sale  of  our  product." 

But  there  is  sufficient  evidence  in  the  case  to  permit  a  finding  that 
there  was  a  shortage  of  31  gallons  at  $1.25  per  gallon.  That  would 
sustain  a  recovery  of  $3875,  and  this  fact  lends  sufficient  verisimili- 
tude to  plaintiff's  story  of  a  compromise  to  make  the  question  one  of 
fact  for  the  court  below. 

.      181N.Y.S.— 52 
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[4]  The  counterclaim,  withdrawn  at  the  trial,  although  in  excess 
of  the  daims  in  suit,  having  been  interposed  merely  by  way  of  set-off 
to  the  extent  of  plaintiff's  demand,  the  costs  should  have  been  limited 
to  the  plaintiff's  recovery.  See  Municipal  Court  Code  (Laws  1915, 
c.  279)  §  164,  subd.  2. 

Judgment  modified,  by  reducing  same  to  $69.25,  with  interest  and 
appropriate  costs  in  the  court  below,  and,  as  so  modified,  affirmed, 
without  costs.    All  concur. 


(191  App.  DIv.  676) 

I#ASHER  V.  RIVENBURGH. 

(Supreme  Court,  Appellate  Division,  Third  Department  *  May  5,  1020.) 

1.  Bills  and  notes  ^=s>49S(1) — ^Recital  or  value  received  ib  pbesumptivb 

EVIDENCE  or  CONBIDEBATION. 

The  words  "value  received"  In  either  a  negotiable  or  in  a  nonnegotiable 
Instrument  constitute  presumptive  evidence  of  consideration. 

2.  Bills  and  notes  ^3>493(1) — ^Recital  not  necebba&t  to  PBBsxnipriON  of 

CONBIDEBATION,     WHERE     INSTRUMENT    NEGOTIABLE. 

The  words  "value  received,*'  In  a  negotiable  instrument,  are  not  neces- 
sary to  the  presumption  of  consideration,  in  view  of  Negotiable  Instru- 
ment Law,  §  60. 

3.  Bills  and  notes  «=>493(1) — ^Failure  to  prove  tbue  oonsideration  of  note 

pbesuiobd  to  be  supported  by  consideration  bxld  not  to  avoid  pre- 
sumption. 

In  an  action  on  a  note,  where  the  claim  was  made  that  there  was  no 
consideration,  that  plaintiff  attempted  to  show  the  true  consideration* 
and  failed,  does  not  destroy  the  presumpUon  of  consideration  arising  xrom 
the  words  "value  received." 

4.  Bills  and  notes  ^s>517 — ^Evidence  sustaining  FiNDma  that  1>bfbndant 

SIGNED  note  alleged  TO  HAVE  BEEN  FORGED. 

In  an  action  on  notes,  evidence  held  to  sustain  a  finding  that  defendant 
signed  them  as  against  a  charge  that  her  name  was  forged. 

Appeal  from  Trial  Term,  Columhia  County, 

Actions  by  Charles  R.  Lasher  against  Mamie  A.  Rivcnburgh.  Judg- 
ment for  plaintiff  on  a  verdict,  and  order  refusing  new  trial  on  the 
minutes,  and  defendant  appeals.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Frank  B.  Holsapple,  of  Hudson,  for  appellant. 
Elmer  C.  Luckenbach,  of  Hudson  (Wm.  Harry  Montgomery,  of  Red 
Hook,  of  counsel),  for  respondent 

KILEY,  J.  Two  actions  were  brought  by  the  plaintiff  against  the 
defendant  to  recover  the  several  amounts  due  upon  three  promissory 
notes — one  dated  January  15,  1917,  for  $100,  due  two  months  from 
date;  one  dated  January  24,  1917,  for  $160,  due  three  months  from 
date;  and  one  dated  January  25,  1917,  for  $145,  due  four  months' 
from  date.  Each  of  said  notes  purported  to  have  been  given  for 
value  received  indicated  by  having  the  words  "value  received"  be- 
fore the  signature  upon  the  face  of  each  of  said  notes.     The  first 

^ssFor  other  casea  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digeeta  A  Indexes 
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note  and  the  third  note  were  signed  with  names  of  "F.  A.  Rivenbtirgh** 
and  "Mamie  A.  Rivenburgh,"  this  defendant;  the  second  note  was 
signed  with  the  name  of  "F.  A.  Rivenburgh,"  and  indorsed  on  the 
back  with  the  name  of  **Mamie  A.  Rivenburgh/'  this  defendant.  Up- 
on the  trial  the  two  actions  were  consolidated  and  tried  as  one  action. 
The  plaintiff  has  a  verdict  for  the  full  amount  claimed. 

[1,2]  Defendant  sought  to  defeat  plaintiffs  claim  upon  the  trial 
upon  two  principal  grounds — ^lack  of  consideration,  and  that  her  sig- 
nature upon  the  notes  was  a  forgery.  That  the  words  "value  re- 
ceived," in  a  negotiable  instrument,  are  presumptive  evidence  of 
consideration,  is  elementary,  and  does  not  call  for  citation';  it  is  so 
when  it  appears  in  a  nonnegotiable  instrument.  Owens  v.  Blackburn, 
161  App.  Div.  827,  146  N.  Y.  Supp.  966.  It  is  not  necessary  in  a 
negotiable  instrument  to  the  presumption  of  consideration.  Section 
50  of  the  Negotiable  Instrument  Law  (Consol.  Laws,  c.  38). 

[3]  Granting  this,  the  defendant  urges  that  plaintiff  lost  the  bene- 
fit of  such  provision  and  presumption  by  giving  what  she  calls  evi- 
dence of  what  plaintiff  claimed  was  the  real  consideration;  and, 
having  failed  in  the  attempt,  the  notes  stand  upon  no  consideration. 
In  that  connection  it  should  be  remembered  that  the  notes  in  suit 
were  all  renewals,  the  last  of  a  long-continuing  list  covering  several 
years  of  standing  liability.  What  plaintiff  did  was  to  give  a.  history  of 
his  transactions  with  defendant  and  her  husband,  to  show  that  she  was 
familiar  with  these  transactions,  and  that  after  her  husband's  death — 
he  was  dead  at  time  of  suit  and  trial — she  could  not  be  found  to  truth- 
fully say  she  was  a  stranger  as  to  these  matters  which  had  run  for 
so  long  a  time.  The  trial  judge  adopted  that  theory  in  charging  the 
jury.     He  said: 

••The  law  with  regard  to  promissory  notes,  in  the  language  of  these  notes,  Is 
that  there  Is  a  presumption  that  they  were  given  for  value — imported  by  the 
preRence  of  the  woi'ds  *for  value  received*  In  the  notes  themselves." 

"The  plaintiff  has  the  right  to  rely  upon  that  presumption  here,  and  unless 
it  is  overcome  and  destroyed  by  evidence  upon  the  part  of  the  defendant  that 
the  notes  are  without  consideration,  that  presumption  will  continue." 

The  defendant  did  not  except  to  any  part  of  the  charge,  and  did 
not  ask  for  any  other  or  different  instruction.  Defendant  urges  that 
Bruyn  v.  Russell,  52  Hun,  17,  4  N.  Y.  Supp.  784,  sustains  his  conten- 
tion'as  to  consideration.  That  action  was  brought  upon  a  promissory 
note  for  $5,000.  The  note  contained  the  words  "value  received"; 
but  plaintiff  abandoned,  in  effect,  the  advantage  that  recital  in  the 
note  gave  her,  and  swore  the  real  consideration  was  based  upon  an 
existing  promise  of  marriage.  The  maker  of  the  note  and  party  to 
the  promise  was  dead.  She  coupled  with  the  promise  of  marriage  a 
further  consideration  that  it  was  to  recognize  and  reward  plaintiff  for 
acts  of  kindness  to  testator  and  his  family.  The  evidence  she  gave, 
as  she  gave  it,  did  not  amount  to  a  good  consideration,  for  the  court, 
stating  the  rule  applied,  said: 

"If  Bhe  failed  to  establish  the  actual  eonsideration  she  asserted,  she  could 
not  ask  to  recover,  because  the  defendants  had  not  affirmatively  overcome  the 
presumption  of  consideration  which  the  note  itself  Imported ;  or,  if  establish- 
ing the  particular  consideration  which  she  asserted,  it  should  be  found  that 
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such  coQfilderatlon  had  not  sufficient  validity  to  uphold  the  note^  the  words 
'for  value  received/  In  the  note,  could  not  be  Invoked  to  supply  legal  validity 
to  a  consideration  otherwise  ascertained  to  be  invalid.'* 

No  such  condition  exists  here.  The  evidence  given  on  the  relation 
of  the  parties  and  their  course  of  dealing  was  not  given,  as  we  have 
already  said,  to  show  consideration.  The  plaintiff  testified  that  de- 
fendant personally  delivered  to  him  the  $145  note,  the  $160  note,  and 
the  check  for  $15.30,  and  that  he  saw  her  sign  the  note  for  $160. 
The  defendant  swore  that  she  did  not  sign  the  notes;  that  she  was 
not  at  home  when  plaintiff  claims  to  have  gone  to  her  home,  where 
he  says  the  last  above  mentioned  notes  and  check  were  delivered  to 
him.  Her  son  and  daughter  also  testify  to  the  same  eflfcct.  They 
also  testify  that  the  handwriting  is  not  that  of  their  mother.  One  ex- 
pert, a  banker,  was  called  in  behalf  of  defendant,  who  gave  it  as  his 
opinion  that  the  signatures  were  not  in  the  handwriting  of  the  de- 
fendant. The  evidence  of  plaintiff  and  cross-examination  of  defend- 
ant shows,  aside  from  the  signatures  on  the  instruments,  that  these 
notes  were  renewals  of  previous  similar  notes,  and  reduced  by  this 
payment  by  check  of  $15.30;  that  all  of  the  notes  were  given  before 
the  due  dates  of  the  notes  they  were  designed  to  take  up  and  renew 
but  bore  the  several  due  dates  of  such  notes  so  to  be  renewed;  that 
plaintiff  was  at  defendant's  bouse  on  the  day  he  claims  he  delivered  the 
notes  and  check  to  him.  The  daughter  so  testifies/  but  says  it  was 
after  her  mother  had  gone  away.  It  will  be  remembered  that  the 
notes  to  be  renewed  fell  due  after  the  death  of  defendant's  husband, 
the  other  party  to  the  notes,  and  plaintiff  swears  that,  after  the  re- 
newal notes  were  delivered  to  the  bank,  he  sent  the  notes,  so  taken  up, 
to  the  defendant.  Defendant  admits  that  she  had  signed  notes  with 
her  husband. 

[4]  As  to  the  handwriting,  some  distinctive  and  striking  features 
appear.  F.  A.  Rivenburgh,  the  husband  of  the  defendant,  signed  all 
of  the  instruments  produced  by  the  plaintiff.  His  signatures  are 
similar  and  uniform  in  each  instance,  to  a  degree  rarely  found  in  sig- 
natures; it  is  masculine  and  strong.  His  hand  did  not  write  the 
name  of  his  wife  upon  these  notes.  Her  name  was  written  upon  the 
three  notes  by  a  feminine  hand,  and  is  similar  and  uniform  in  its 
characteristics  throughout.  These  signatures  were  written  by  the 
same  hand,  and  by  a  person  at  ease,  as  to  position  and  intention,  and 
were  written  with  the  same  pen  and  with  the  same  ink,  showing  it  was 
done  in  the  place  where  the  writer  was  accustomed  to  write  and  in 
surroundings  familiar  and  fitting.  The  only  specimen  of  defend- 
ant's handwriting  had  upon  the  trial  was  an  identification  card,  sign- 
ed by  defendant  after  her  husband's  death,  when  she  opened  an  ac- 
count with  a  bank.  The  president  of  this  bank  knew  she  wrote  her 
name  upon  this  card  and  had  seen  her  execute  another  legal  paper. 
He  testified  the  disputed  signatures  were  not  the  signatures  of  the  de- 
fendant. In  view  of  this  testimony,  the  examination  of  this  card  and 
the  writing  excites  attention.  Of  course,  so  far  as  this  evidence 
shows,  it  was  her  first  experience  at  the  bank.  The  president  swore 
it  was  a  ''trembling"  hand  that  wrote  on  the  card.    The  woman  was 
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in  a  strange  place,  presumably  standing,  with  a  different  pen  than  she 
was  accustomed  to  use,  sharper  at  the  point  than  the  one  used  to  write 
the  signatures  on  the  notes.  On  the  card  the  name  was  written  on 
a  line  within  sufficient,  but  circumscribed,  space  to.  the  eye,  and  upon 
cardboard.  This  cardboard  is"  porot^s  in  texture,  to  a  far  greater  de- 
gree than  the  notes;  the  surface  gave  way  under  pressure  of  a  p^n 
in  a  strange  hand,  permitting  the  ink  to  spread;  that  produced  the 
appearance  of  what  the  expert  called  "trembling."  It  was  not  trem- 
bling, as  such  word  is  understood  with  reference  to  such  writing.  De- 
fendant wrote  the  signatures  upon  the  notes  in  question. 

The  charge  of  the  trial  judge  was  fair;  neither  party  excepted.  A 
question  of  fact  was  presented  for  the  jury,  and  the  verdict  is  not 
against  the  weight  of  evidence.  The  judgment  should  be  affirmed, 
with  costs. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


PEOPLB  ez  rel.  JAMES  ▼.  NEVIN,  Superintendent  of  State  Oustodlal 

Asylum. 

(Supreme  Court;  Appellate  Dlyislon,  Fourth  Department.    May  5,  1920.) 

1«  Habeas  cobpus  ^=s>13 — ^DisiassAL  of  wbit  not  reviewable,  whebe  com- 

MmiSNT  AUTHOBIZED. 

Where  the  deputy  commissioner  of  charities  of  the  city  of  New  Tork 
has  legally  committed  an  18  year  old  feeble-minded  girl  in  indigent  circum- 
stances to  a  custodial  asylum,  under  authority  of  State  Charities  Law,  § 
52,  as  added  by  Laws  1911,  c.  813,  bis  decision  cannot  be  reviewed  on 
habeas  corpus. 

2.  Insane  pebsons  ^=»47 — Section  of  State  Charities  Jjlw  belatino  to 
ooMicmcBNTs  OF  hesble-kindbd  held  not  bbpbalbd. 

State  Charities  Law,  §  461,  as  added  by  Laws  1914,  c.  361,  authorizing 
commitment  o^  indigent  feeble-minded  persons,  does  not  repeal  section 
52,  relating  to  the  same  subject;    both  sections  running  concurrently. 

8.  Habeas  cobpus  ^=»85(1) — ^Bubden  op  pboof  or  bioht  of  detention  stated. 
On  habeas  corpus,  where  it  appears  that  relator  has  been  properly  com- 
mitted to  a  state  custodial  asylum  as  a  feeble-minded  person  in  indi- 
gent circumstances,  the  burden  did  not  rest  on  thie  respondent  to  offer 
proof  that  relator  was  still  in  indigent  circumstances,  in  order  to  detain 
her. 

Appeal  from  Special  Term,  Monroe  County. 

Habeas  corpus  proceeding  by  the  People,  on  the  relation  of  Lillian 
James,  against  Ethan  A.  Nevin,  as  Superintendent  of  the  State 
Custodial  Asylum  at  Newark,  N.  Y.  From  an  order  dismissing  the 
writ,  relator  appeals.    Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  DE  ANGELIS, 
HUBBS,  and  CLARK,  JJ. 

Grace  Huraiston,  of  New  York  City  (Louis  S.  Posner,  of  New  York 
City,  of  counsel),  for  appellant. 

Charles  D.  Newton,  Atty.  Gen.  (Edward  G.  Griffin^  Deputy  Atty. 
Gen.,  of  counsel),  for  respondent. 
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'  CLARK,  J.  The  relator  was  committed  to  the  State  Custodial  Asy- 
lum at  Newark,  N.  Y.,  by  the  deputy  commissioner  of  charities  of 
the  city  of  New  York,  on  the  20th  day  of  December,  1917.  He  signed 
the  commitment  as  "Deputy  Commissioner,  Superintendent  of  the  Poor 
of  New  York  County" ;  but  no  question  is  raised  as  to  the  official  po- 
sition of  William  J.  Dojierty,  who  signed  the  commitment,  and  it  will 
be  presumed  that  he  was  qualified  to  act  in  the  place  of  his  superior. 
People  ex  rel.  Morse  v.  Travis,  224  N.  Y.  625,  121  N.  E.  885.  The 
commitment  recites«that  "said  Lillian  James  is  a  feeble-minded  person" 
and  "is  in  indigent  circumstances,  and,  as  near  as  can  be  ascertained, 
of  the  age  of  18  years." 

[  1  ]  Relator's  mother  sued  out  a  writ  of  habeas  corpus  in  December, 
1918,  charging  that  her  daughter  had  been  illegally  committed  in 
the  Newark  institution.  The  return  to  the  writ  set  forth  the  fact  that 
the  relator  was  detained  in  pursuance  of  a  commitment  made  by  Hon. 
William  J.  Doherty,  deputy  commissioner  of  charities  of  the  city  of 
New  York.  No  traverse  to  the  return  was  filed  until  after  the  hear- 
ing, but  with*  her  brief,  filed  later,  counsel  for  relator  did  submit  a 
traverse;  but  it  raised  no  issue  of  fact,  so  the  inquiry  before  the 
Special  Term  was  simply  whether  or  not  the  deputy  commissioner  of 
charities  of  New  York  had  authority  to  make  the  commitment  in  the 
manner  adopted  in  this  case.  He  unquestionably  did  have  .such  au- 
thority, by  the  express  tenns  of  section  52  of  the  State  Charities  Law 
(Consol.  Laws,  c.  55),  as  added  by  Laws  1911,  c.  843,  and,  when  he  had 
such  authority,  his  decision  cannot  be  reviewed  here.  People  ex  rel. 
Hubert  V.  Kaiser,  206  N.  Y.  46,  99  N.  E.  195. 

[2]  Appellant's  contention  that  section  461  of  State  Charities  Law, 
as  added  by  Laws  1914,  c.  361,  repeals  section  52,  is  without  merit. 
It  does  not  attempt  to  repeal  it  in  express  terms,  and  does  not  repeal 
it  by  implication.  The  statutes  are  not  inconsistent.  One  method 
of  commitment  is  afforded  by  section  52  of  the  State  Charities  Law, 
arid  another  method  is  afforded  by  section  461,  and  they  run  concur- 
rently. The  state  is  vitally  interested  in  seeing  to  it  that  indigent 
persons  are  properly  cared  for.  This  young  woman  was  an  infant 
when  committed,  and  was  found  to  be  in  indigent  circumstances,  and 
the  commissioner  of  charities  of  New  York,  where  she  was  found, 
was  not  obliged  to  wait  the  tedious  process  of  a  legal  inquiry  before 
seeing  to  it  that  she  was  properly  cared  for.  State  Charities  Law, 
§  52 ;  People  ex  rel.  Horton  v.  Fuller,  41  App.  Div.  404,  58  N.  Y.  Supp. 
835. 

[3]  That  being  so,  on  the  return  of  this  writ,  no  issue  of  fact 
being  raised  by  the  traverse,  it  was  the  clear  duty  of  the  Special  Terra 
to  dismiss  the  writ.  Relator  having  been  properly  committed,  the 
burden  did  not  rest  on  respondent  to  offer  proof  that  she  was  still  in 
indigent  circumstances,  in  order  to  detain  her.  If  her  circumstances 
had  changed,  or  her  mother  was  able  to  care  for  her,  it.  was  incum-- 
bent  upon  her  to  offer  some  proof  to  that  effect  on  the  return  of  the 
writ.  Respondent  can  stand  on  the  commitment,  it  having  been 
issued  by  an  officer  authorized  to  do  so,  and  he  should  not  be  com- 
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peUed  to  surrender  on  demand,  a  party  who  had  been  lawfully  com- 
mitted to  his  charge. 

If  relator  is  not  now  indigent  or  feeble-minded,  she  can  easily  offer 
proofs  of  these  facts  in  another  proceeding  for  her  release.  She 
having  failed  to  raise  any  issue  of  fact  by  her  so-called  traverse  to 
the  return,  the  disposition  of  the  matter  in  the  court  below  was 
proper.  Ex  parte  Dean,  161  N.  Y.  Supp,  482 ;  People  ex  rel.  Horton 
V.  Fuller,  41  App.  Div.  404,  58  N.  Y.  Supp.  835. 

Order  affirmed,  with  costs.    All  concur. 


(191  App.  Div.  303) 

DONOVAN  V.  ALLIANCB  ELECTRIC  CO.  et  aL 

(Suprone  Court,  Appellate  Dlylslon,  Third  Department.    March  11,  1920.) 

1.  Witnesses  «=>379(1),  397 — Inconsistent  btatementb  out  of  cotfBT  wot 

EVIDENCE  OF  FACT  STATED. 

A  Statement  of  a  witness  out  of  court,  inconsistent  with  his  testimony, 
discredits  the  witness,  but  is  never  received  as  evidenpe  of  the  fact  con- 
tained in  such  Inconsistent  statement. 

2.  MaSTEB  AND  SERVANT  ^=:>405(4) — FINDING  THAT  CIAIlfANT  SX7FFESED  FR^O- 

TUBED  SKtnX  HELD  NOT  SUSTAINED. 

In  a  proceeding  under  the  Workmen's  Compensation  Law  to  obtain  com* 
pensation,  a  finding  of  the  Industrial  Commission  that  a  certain  acci- 
dent was  the  cause  of  encephalitis,  necessarily  involving  a  finding  that 
claimant  suffered  a  fractured  skull,  was  not  sustained,  where  there  was 
no  evidence  that  the  disease,  encephalitis,  commonly  known  as  ''sleeping 
•  sickness,"  was. caused  by  a  fractured  skull,  except  a  tentative  diagnosis, 
when  the  case  was  partially  developed,  which  was  changed  by  the  later 
history  of  the  case;   such  tentative  diagnosis  having  no  probative  force. 

Kellogg,  P.  J.,  and  Eiley,  J.,  dissenting. 

Appeal  from  State  Industrial  Commission, 

Proceeding  by  Joseph  P.  "Donovan  under  the  Workmen's  Compen- 
sation Law  (Consol.  Laws,  c.  67)  to  obtain  compensation  for  personal 
injuries,  opposed  by  the  Alliance  Electric  Company,  the  employer, 
and  the  iEtna  Life  Insurance  Company,  the  insurance  carrier.  There 
was  an  award  of  compensation  by  the  State  Industrial  Commission, 
and  the  employer  and  insurance  carrier  appeal.  Award  reversed,  and 
matter  remitted  to  the  Commission. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Tames  B.  Henney,  of  New  York  City  (William  H.  Foster,  of  coun- 
sel), for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E,  C.  Aiken,  Deputy  Atty.  Gen., 
of  counsel),  for  State  Industrial  Commission. 

COCHRANE,  J.  The  claimant  on  December  29,  1918,  in  the  course 
of  his  employment,  hit  his  head  against  a  desk.  He  worked  regu- 
larly thereafter  until  January  16,  1919.  He  is  now  suffering  from  en- 
cephalitis, commonly  known  as  "sleeping  sickness."    The  commission 
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ficids  that  this  disease  was  "caused  by  a  fracture  to  the  base  of  the 
skull,"  sustained  by  him  when  he  hit  his  head. 

[1,2]  There  is  no  evidence  of  a  fractured  skull.  The  evidence 
is  to  the  contrary.  At  one  stage  of  the  disease  the  physicians  thought 
the  symptoms  indicated  a  fractured  skull,  but  subsequent  developments 
caused  them  to  change  their  opinion.  It  cannot  be  that  a  tentative 
diagnosis  in  a  partially  developed  case,  subject  to  future  developments, 
and  which  is  changed  by  the  later  history  of  the  case,  has  any  proba- 
tive force.  At  most  a  statement  of  a  witness  out  of  court,  inconsistent 
with  his  testimony,  discredits  the  witness,  but  is  never  received  as 
evidence  of  the  fact  contained  in  such  inconsistent  statement.  No 
physician  in  this  case  has  ever  testified  to  a  fractured  skull,  and  no 
physician  connects  the  present  disease  with  the  blow  to  the  head. 
The  commission,  in  its  effort  to  make  such  connection,  has  based  its 
finding  on  the  erroneous  hypothesis  of  a  fractured  skull,  of  which 
there  is  no  evidence.  \ 

I  therefore  think  the  award  should  be  reversed  and  the  matter  re- 
mitted to  the  commission.  All  concur,  except  JOHN  M.  KELLOGG, 
P.  J.,  and  KILEY,  J.,  who  dissent, 

JOHN  M.  KELLOGG,  P.  J.  (dissenting).  If  we  were  reviewing 
the  decision  of  a  court  in  a  common-law  action,  we  might  question 
whether  the  determination  is  fairly  sustained  by  the  evidence;  but 
the  statute  prohibits  us  from  reviewing  the  facts  as  determined  by 
the  Commission.  If  there  is  no  evidence  to  sustain  a  finding,  the  find- 
ing is  erroneous  as  matter  of  law,  and  we  must  reverse  it.  The  mo- 
ment we  determine  there  is  some  evidence,  then  our  power  to  consider 
the  facts  ceases. 

The  only  question  in  this  case  therefore  is :  Is  there  any  evidence 
tending  to  show  that  the  accidental  injury  was  the  cause  of  the  claim- 
ant's disability  ?  It  is  quite  immaterial  what  name  we  give  to  the 
malady.  We  are  only  interested  in  its  cause.  Claimant  was  a  well 
man.  working  continuously,  and  was  injured  upon  the  head.  Im- 
mediately his  mental  condition  and  actions  changed.  He  was  irritable 
and  in  constant  pain  and  suffering,  was  treated  at  home,  and  in  a  few 
days  was  taken  to  the  hospital.  He  was  there  examined  by  many 
competent  and  disinterested  doctors,  including  Dr.  Kennedy  and  Dr. 
Haywood.  They  all  declared  that  he  was  suffering  from  a  fracture 
at  the  base  of  the  skull.  Later  Dr.  Kennedy  now  says,  he  was  called 
in  two  cases  which  he  determined  were  "sleeping  sickness,"  and  in 
comparing  this  case  with  those  he  changed  his  opinion,  and  concluded 
that  the  claimant  had  "sleeping  sickness,"  and  his  view  seemed  to  have 
been  impressed  upon  the  other  doctors. 

Dr.  Haywood  and  Dr.  Kennedy  were  employed  in  this  case  as  ex- 
pert witnesses  for  the  insurance  company.  Dr.  Haywood,  in  speaking 
of  his  first  diagnosis,  swears :  . 

**The  case  didn't  fit  definitely  into  any  one  particular  group,  and  I  wasn't 
certain  of  the  diagnosis  at  the  time ;  after  we  got  a  Mstory  of  the  blow  on 
the  head,  it  was  reasonable  to  connect  the  injury  with  his  condition  at  that 
tim^B.    *    *    *    Donovan  was  seen  by  about  six  of  the  visiting  medical  men 
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and  surgeons  of  the  bospital,  and  tbe  consensus  of  opinion  was  that  he  had  a 
fracture  at  the  base  of  the  skull ;  every  one  agreed  to  that  at  the  time — that 
is,  the  symptoms  could  be  all  explained  by  such  an  injury.  After  a  reasonable 
time,  however,  his  symptoms  didn't  clear  up;  he  didn't  progress  as  a  frac- 
tured skull  should  progress,  and  then  other  cases  developed.  There  was 
another  case  in  Bellevue,  and  Dr.  Kennedy  had  seen  a  couple  of  cases  on  the 
outside,  all  of  which  fitted  into  one  definite  clinical  picture,  and  it  was  then 
the  diagnosis  of  encephalitis  letharglca  was  made.  ♦  •  ♦  Q.  Had  any 
injury  like  this  anything  to  do  with  that,  6^  you  think?  A.  Well,  I  don't 
know — ^you  can  say  *yes*  or  *no  ;*  because  the  only  way  you  can  connect  a  con- 
dition of  this  kind  with  such  an  injury  would  be  by  reducing  the  man's  resist- 
ance as  a  result  of  the  Injury.  We  don't  know  what  the  causative  factor  is  in 
sleeping  sickness;  nobody  has  proven  it  as  yet.  •  •  ♦  The  picture  of  a 
fracture  at  the  base  of  the  skull  Is  negative  anyway ;  there  is  seldom  you  can 
get  a  picture  of  a  fracture  at  the  base  of  the  skuU." 

Dr.  Kennedy  swears  as  to  "sleeping  sickness": 

"What  is  thought  about  it  Is  that  in  certain  periods,  certain  epochs,  certain 
periods  of  time,  a  good  many  of  us  incur  through  one  of  the  posterlornares  the 
organism  capable  of  producing  this  situation,  and  that  if  we  get  run  down, 
etc.,  we  may  fall  a  victim — ^i.  e.,  our  immunization,  as  it  were,  breaks  down, 
and  we  become  a  victim  of  the  disease,  same  as  has  been  proven  in  cerebro- 
spinal fever.  •  ♦  ♦  Q.  Doctor,  from  the  examinations  you  have  made  and 
the  literature  you  have  read,  do  these  so-called  'sleeping  sicknesses'  follow 
traumas  or  have  any  connection  with  them?  A.  No;  I  haven't  seen  any 
until  this  one  in  which  that  matter  came  up  at  all.  I  have  seen  about  13  now, 
and  they  were  all  straight  illness  as  considered  apart  from  injuries.  ♦  ♦  ♦ 
Q.  Doctor,  can  you  give  any  opinion  as  to  whether  this  injury  he  had  to  his 
head  had  any  connection  with  his  condition?  A.  I  don't  like  to  be  dogmatic 
about  it,  but  the  fact  that  in  the  other  cases  there  was  no  connection  with  an 
injury,  and  the  diagnosis  being  beyond  doubt,  makes  me  feel  that  the  con- 
nection is  one  of  time  rather  than  causation.  I  wouldn't  say  there  was  no 
connection." 

It  must  be  remembered  that  these  two  physicians,  at  the  time  they 
made  the  original  examination  and  diagnosis,  were  entirely  disinter- 
ested,^ and  at  the  time  of  the  trial,  at  least,  were  the  paid  physicians 
of  the  insurance  company.  The  question  of  their  interest  and  their 
change  of  diagnosis  was  a  proper  matter  for  the  careful  scrutiny  of 
the  commission,  and  its  determination  as  to  the  effect  to  be  given  to 
their  testimony  was  a  question  of  fact  which  we  cannot  review.  The 
claimant  was  not  represented  by  counsel  at  the  hearings.  It  is  ap- 
parent that  it  cannot  be  said  with  certainty  that  a  patient  suffered 
trom  a  fracture  at  the  base  of  the  skull  or  from  "sleeping  sickness" 
until  an  autopsy  is  made.  It  is  common  experience  that,  where  the 
disease  is  obscure,  a  wrong  diagnosis  may  be  made,  and  this  case 
proves  that  rule. 

The  so-called  "sleeping  sickness"  is  not  well  understood.  It  is  a 
very  obscure  disease.  No  one  knows  its  cause.  It  Is  not  clear  that  it 
■does  not  at  times  result  from  traumatism.  The  hospital  records  stand 
in  the  case  as  some  evidence  that  the  disability  arose  from  a  fracture 
at  the  base  of  the  skull.  The  claim  filed  shows  the  same  thing.  The 
original  report  of  the  examining  physician  is  to  the  same  effect.  We 
see  that  the  doctors  disagree  with  themselves.  The  fact,  however,  re- 
mains that  a  well  man  received  an  injury  upon  the  head,  and  there 
-was  an  immediate  change  in  his  mental  condition  and  his  actions; 
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his  condition  grew  worse  from  day  to  day.  The  natural  inference  is 
that  the  accidental  injury  to  the  head  must  have  had  some  effect  in 
producing  the  present  condition.  The  fact  that  so  many  able  physi- 
cians all  united  in  an  opinion  after  examining  the  patient  is  some  evi- 
dence in  favor  of  the  claimant  We  know  so  much  about  experts, 
and  the  fallibility  of  all  of  them,  that  good  common  sense  rises  in 
value,  and  the  common  sen^e  of  this  case  is  that  the  injury  to  the 
head  and  the  immediate  change  in  the  mental  condition  of  the  man 
were  not  remarkable  coincidences,  but  were  cause  and  effect.  There 
may  be  a  feeling  that  the  law  goes  top  far  in  saying  that  the  decision 
of  the  commission  on  questions  of  fact  is  final ;  but,  if  the  law  is  at 
fault,  the  Legislature,  and  not  the  courts,  should  remedy  it. 

In  my  judgment  there  is  some,  evidence,  and  no  reversible  error 
appears.    I  therefore  favor  affirmance. 

KILEY,  J.,  concurs. 

(191  App.  Dlv.  620) 

PECUB  ▼.  WEST. 

^  (Supreme  Court,  Appellate  Division,  Third  Department    May  5,  1020.) 

1.  Appeal  and  ebror  <®=»927(3) — On  appeal  fkom  NONSXTrr,  chaboe  against 

PLAINTIFF  IN   LIBEL  ASSUMED  TO  HAVE  BEEN  FALSE. 

In  action  for  libel,  pin  in  tiff  having  been  nonsuited,  it  must  be  assumed 
on  at)peal  the  charge  against  him  was  false. 

2.  Libel  and  slandeb  <S=97(11) — Chabge  of  keeping  disobdeblt  house  is 

actionable. 

Unless  privileged,  written  charge  against  plaintiff,  contained  in  letters, 
that  he  was  keeping  girls  for  immoral  purposes,  or  was  keeping  a  disor- 
derly house,  was  actionable  as  libel. 

3.  Libel  and  slandeb  ^=»43 — Communication  fbom  Civic  League  to  dib- 

tbict  attobney  belative  to  disobdebly  house  pbivilsged. 

Letter  written  to  district  attorney  by  superintendent  of  law  and  order 
department  of  Civic  League,  charging  plaintiff  with  keeping  girls  fbr  im- 
moral purposes  or  keeping  a  disorderly  house,  held  privileged,  having 
been  made  on  Information  to  such  effect  from  a  third  person. 
4  Libel  and  slandeb  <@=»101(4) — ^Bubden  to  pbovb  malice  in  fbiyilsosd 
communication  on  plaintiff. 

Alleged  libelous  communication  having  been  privileged,  burden  of 
proof  rested  on  plaintiff  in  his  action  to  prove  existence  of  express  malice 
on  defendant's  part. 

5.  Libel  and  slandeb  ^=s>12S(8) — Malice  in  pbivileged  communication  not 

necessabilt  fob  juby. 

Question  of  malice  in  alleged  libelous  communication,  which  was  privi- 
leged, is  not  necessarily  for  jury. 

6.  Libel  and  slandeb  ^=»101(4) — Falsity  of  pbiyhjeqed  communication  not 

evidence  of  malice. 

Where  alleged  libelous  communication  is  privileged,  its  falsity  is  not 
evidence  of  malice.  ^ 

7.  Libel  and  slandeb  <$=»101(4),  123(8) — ^Malice,  obviating  pbivilegb  of 

communication  to  DISTBICT  ATTOBNEY,  HELD  NOT  TO  BE  INFEBBED,  80  THAT 
nonsuit  was  PBOPEB, 

Defendant,  In  writing  to  district  attorney  letter  charging  plaintiff  vrtth 
keeping  disorderly  house,  had  right  to  assume  communication  would 
remain  confidential  with  district  attorney,  and  would  not  be  disclosed; 

^s^FoT  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Dlfiests  &  Indexes 
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also  to  assume  no  action  would  be  taken,  except  after  Investigation,  so 
that  malice  in  communication,  rendering  it  actionable,  though  privileged, 
could  not  be  Inferred,  and  nonsuit  was  proper. 

8b  LiBBL   AND   SUkBDER  <&s»103 — ^LeTTEBS   HELD   ADMISSIBLE,   EXCEPT  POBXIONB 
HEFERRINO  TO  INDIVIDUALS  OTHER  THAN  PLAINTITF. 

In  action  against  superintendent  of  law  and  order  department  of  Oivlc 
League  for  libeling  plaintiff  by  writing  district  attorney  he  was  keeping  a 
disorderly  house,  any  portions  of  letters  on  which  defendant  based  his 
accusation,  and  of  his  letter  to  the  district  attorney,  were  admissible,  but 
portions  of  letters  relating  to  Individuals  other  than  plaintiff  were  prop- 
erly excluded. 

Woodward,  J.,  dissenting. 

Appeal  from  Trial  Term,  Washington  County. 

Action  hy  Charles  Pecue  against  George  H.  West.  From  a  judg- 
ment dismissing  complaint  hy  direction  of  court  at  close  of  plaintiflf's 
case,  plaintiff  appeals.    Affirmed. 

Argued  before  JOHN  m'  KELLOGG,  P.  J.,  and -WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Milford  D.  Whedon,  of  Granville  (Erskine  C.  Rogers,  of  Hudson 
Falls,  of  counsel),  for  appellant. 

Brackett,  Todd,  Wheat  &  Wait,  of  Saratoga  Springs  (Benjamin  P. 
Wheat  and  E.  Raymond  Shepard,  both  of  Saratoga  Springs,  of  coun- 
sel), for  respondent 

COCHRANE,  J.  This  is  an  action  for  libel.  The  New  York  Civic 
League  is  a  corporation.  Included  in  its  activities,  which  are  pre- 
sumably within  its  corporate  powers,  is  the  collection  of  information 
concerning  the  commission  of  crimes  and  the  conveyance  of  such  in- 
formatioh  to  the  proper  authorities  for  the  purpose  of  investigation. 
The  defendant  is  the  superintendent  of  the  law  and  order  department 
of  said  league.  Two  letters  were  written  at  about  the  same  time  by  the 
same  person,  one  to  the  defendant  and  another  to  a  person  who  has 
not  been  shown  to  have  any  relation  to  the  league,  but  which  letter 
came  to  the  possession  of  the  defendant.  The  letter  to  the  defendant 
contained,  among  other  matters,  the  following  reference  to  the  plain- 
tiff: 

"Charles  Pecue,  Potter  avenue,  who  kept  a  saloon,  is  keeping  girls  for  im- 
moral purposes.  One  was  taken  to  the  hospital  sick,  and  another  taken  into 
the  hospital  off  the  street" 

The  other  letter  contained  this  reference  to  the  plaintiff: 

"A  Mr.  Pecue,  who  kept  a  saloon  near  the  raUroad  crossing,  has  been  and  la 
keeping  a  disorderly  house." 

The  defendant  wrote  a  letter  to  the  district  attorney  of  the  county, 
repeating  the  charge  against  the  plaintiff  substantially  as  contained  in 
the  letter  to  himself.    Hence  this  action. 

[1-3]  The  plaintiff  having  been  nonsuited,  it  must  be  assumed  on 
the  evidence  that  the  charge  against  him  was  false.  Unless  privileged, 
it  was  clearly  actionable.  In  Matter  of  Quarles,  158  U*  S.  532,  15  Sup. 
Ct  959,  39  h.  Ed.  1060,  it  was  said ; .^_ 

^s9For  oUier  cases  bm  same  topic  ft  KBT-NUMBBR  in  aU  Ker-Numbered  Digests  A  Indexes 


Digitized  by 


Google 


828  181   NEW   YORK  SUPPLEMENT  (Sup.  Ct 

"It  Is  the  right,  as  well  as  the  dnty,  of  every  dtissen  •  ♦  •  to  communi- 
cate to  the  executive  officers  any  information  which  he'  has  of  the  commissioD 
of  an  offense  against  those  laws;  ajid  such  Information,  given  hy  a  private 
citizen,  is  a  privileged  and  confidential  communication,  for  which  no  action 
of  libel  or  slander  will  lie,  and  the  disclosure  of  which  cannot  be  compelled 
without  the  assent  of  the  government." 

In  Vogel  V.  Gruaz,  110  U.  S.  311,  4  Sup.  Ct.  12,  28  L,  Ed.  158,  an 
action  for  slander,  it  was  held  that  a  communication  to  a  state's  pros- 
ecuting attorney  was  absolutely  privileged ;  the  court  further  saying : 

"It  was  the  province  and  the  privilege  of  any  person,  who  knew  of  facts 
tending  to  show  the  commission  of  a  crime,  to  lay  those  facts  before  the 
public  officer  whose  duty  it  was  to  commence  a  prosecution  for  the  crime. 
Public  policy  will  protect  all  such  communications,  absolutely  and  without 
reference  to  the  motive  or  intent  of  the  ^informer  or  the  question  of  probable 
cause;  the  ground  being  that  greater  mischief  will  probably  result  from  re- 
quiring or  permitting  them  to  be  disclosed  than  from  wholly  rejecting  them.'* 

I  am  clearly  of  the  opinion  that  the  communication  in  question  to 
the  district  attorney  was  privileged.  The  defendant  was  in  receipt  of 
information  charging  the  commission  of  a  crime.  It  is  the  duty  of 
every  citizen,  and  it  was  the  duty  of  the  defendant  as  representing  a 
corporation  created  for  the  purpose  of  discovering  and  suppressing 
crime,  to  submit  such  information  to  the  legally  authorized  prosecuting 
officer.  No  more  suitable  repository  for  the  submission  of  such  infor- 
mation can  be  imagined.  The  free  and  unembarrassed  administration 
of  justice  require  that  such  communications  in  good  faith  to  the  dis- 
trict attorney  should  be  protected,  and  that  a  person  s'hould  be  at  liberty 
to  freely  make  them  without  the  apprehension  of  liability  on  his  part. 

[4-7]  The  principal  contention  of  the  plaintiff  is  that,  although  the 
communication  was  privileged,  there  was  a  question  of  malice  in- 
volved, which  should  have  been  submitted  to  the  jury.  The  communi- 
cation being  privil^ed,  the  burden  of  proof  rested  on  the  plaintiff  to^ 
prove  the  existence  of  express  malice.  John  W.  Lovell  Co.  v.  Hough- 
ton, 116  N.  Y.  520,  525,  22  N.  E.  1066,  6  L.  R.  A.  363;  Ashcroft  v. 
Hammond,  197  N.  Y.  488,  495,  90  N.  E.  1117;  Haft  v.  First  National 
Bank,  19  App.  Div.  423,  425,  46  N.  Y.  Supp.  481,  4«2.  Those  author- 
ities also  hold  that, the  question  of  malice  is  not  necessarily  one  for  the 
jury.    In  the  case  last  cited  it  was  said: 

"While  the  question  of  malice  Is  usually  one  for  the  jury,  when  the  bui'den 
is  on  the  plaintiff  to  prove  the  malice,  if  the  evidence  adduced  is  equally  con- 
sistent with  either  the  existence  or  nonexistence  of  malice,  the  Judge  should 
stop  the  case,  for  there  is  nothing  to  rebut  the  presumption  which  has  arisen 
in  favor  of  the  defendant  from  the  privileged  occasion." 

Nor,  the  communication  being  privileged,  is  the  falsity  of  the  same 
evidence  of  malice.  Ashcroft  v.  Hammond,  197  N.  Y.  488,  496,  90  N. 
E.  1117 ;  Lewis  v.  Chapman,  16  N.  Y.  369.  It  does  not  appear  that  the 
defendant  knew  the  author  of  the  original  letters,  nor  anything  about 
the  circumstances  which  prompted  or  justified  those  letters.  The  de- 
fendant, as  we  have  seen,  had  the  right  to  transmit  whatever  knowl- 
edge or  information  he  possessed  to  the  district  attorney. 

It  is  particularly  urged  that  the  defendant  did  not  investigate  the 
information  he  received  before  communicating  the  same  to  the  dis- 
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trict  attorney.  This  argument  overlooks  the  fact  that  the  communi- 
cation was  made  for  the  very  purpose  of  instituting  an  investigation, 
and  to  an  officer  particularly  charged  with  that  duty.  Who  was  more 
competent  or  better  equipped  for  the  performance  of  that  duty  than 
the  district  attorney,  and  who  would  more  impartially  and  with  a  great- 
er consideration  for  the  just  rights  of  the  plaintiff  conduct  sUch  an 
investigation?  An  investigation  could  not  be  made  more  thoroughly  or 
less  harmfully  to  the  plaintiff  by  the  defendant  than  by  a  public  officer 
specially  charged  with  the  performance  of  that  duty. 

Complaint  is  also  made  that  the  defendant  in  his  communication  did 
not  state  the  name  of  his  informant,  nor  the  source  of  his  information, 
nor  that  he  was  making  the  accusation  on  hearsay  statements.  The 
nature  of  the  accusation  was  such  that  it  would  not  ordinarily  be  made 
by  one  having  personal  Imowledge.  Under  some  circumstances,  these 
features  might  be  significant.  Their  significance  disappears,  however, 
when  we  remember  that  the  alleged  libelous  charge  was  a  confidential 
communication  to  a  man  with  a  trjiined  legal  mind,  whose  duty  it  was 
to  himself  investigate,  and  to  make  only  such  use  of  the  defendant's 
information  as,  after  such  investigation,  the  facts  would  justify.  The 
district  attorney  knew,  and  the  defendant  might  properly  assume  he 
knew,  that  he  could  not  make  the  defendant's  letter  the  basis  of  ac- 
tion, or  take  a  single  step  in  reference  thereto  except  through  the  de- 
fendant, or  after  such  an  investigation  as  to  the  district  attorney  seem- 
ed proper.  The  latter  so  understood  it,  and  instituted  an  investigation. 
It  was  a  matter  for  his  judgment  to  determine  what  method  of  investi- 
gation should  be  pursued.  If  the  method  actually  pursued  wa?  indis- 
creet or  ill-advised,  the  defendant  was  not  responsible  therefor.  It 
was  the  method  adopted  by  the  duly  elected  representative  of  the  peo-. 
pie  charged  with  the  duty  of  investigation.  In  my  opinion  the  defend- 
ant had  a  right  to  assume  that  his  communication  to  the  district  attor- 
ney would  remain  confidential,  and  would  not  be  subject  to  disclosure 
to  any  person.  Vogel  v.  Gruaz,  110  U.  S.  311,  4  Sup.  Ct.  12,  28  L. 
Ed.  158;  Matter  of  Quarles,  158  U.  S.  532,  15  Sup.  Ct.  959,  39  L. 
Ed.  1080.  He  also. had  a  right  to  assume  that  no  action  would  be 
taken,  except  such  as,  after  investigation  by  that  official,  would  be  jus- 
tifiable. It  is  difficult  to  see  how  an  inference  of  malice  can  be  drawn 
from  the  communication  of  the  defendant  or  the  circumstances  con- 
nected therewith. 

It  is  suggested  that  the  defendant's  compensation  as  a  representative 
of  the  Civic  League  depended  on  his  energy  in  instituting  criminal 
prosecutions ;  but  we  find  no  evidence  justifying  such  inference.  His 
compensation  did  not  depend  on  the  result  of  a  prosecution  against 
the  plaintiff,  or  on  any  other  particular  case.  His  efficiency  as  a  rep- 
resentative of  the  league  would  naturally  depend  on  the  avoidance, 
rather  than  on  the  instigation,  of  unsuccessful  prosecutions.  The  case 
is  barren  of  evidence  to  submit  to  the  jury  on  the  question  of  malice, 
and  the  nonsuit  was  proper. 

[8]  The  plaintiff  contends  that  portions  of  the  letters  on  which  the 
defendant  based  his  accusation,  and  of  his. letter  to  the  district  attor- 
ney, were  not  received  in  evidence.    Any  portions  of  any  of  those  let- 
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ters  relating  to  the  charge  against  the  plaintiff  were  admissible,  but  we 
do  not  understand  that  any  such  portions  were  excluded.  The  griev- 
ance of  the  plaintiff  is  that  the  excluded  portions  related  to  other  in- 
dividuals.   To  that  extent  they  were  properly  excluded. 

The  judgment  should  be  affirmed,  with  costs.     All  concur,  except 
WOODWARD,  J.,  who  dissents. 


VIIiLAGE  OP  FREBPORT  v.  NASSAU  ft  SUFFOLK  LIGHTING  CO. 

(Supreme  Court,  Special  Term,  Nassau  County.    April  6,  1920.) 

I4  Gas  ^=»14(2>—Pbo vision  of  fbanchise  as  to  ghabges  constituted  con- 
tract. 

Provision  in  franchise  of  gas  company  that  It  should  not  charge  con- 
sumers In  village  more  than  $1.40  per  1,(X)0  cubic  feet  constituted  conr 
tract  for  benefit  of  consumers,  on  which  any  one  might  maintain  action 
for  enforcement. 

2.  Gas  ^=s>14(2) — Vhxage  mat  sub  coupant  as  tbusteb  in  bespect  of  fran- 
chise FBOVISION  AS  to  CIIABOES. 

Gas  company's  franchise  in  respect  to  provision  company  should  not 
charge  consumers  in  village  more  than  $1.40  per  1,000  cubic  feet,  being 
contract  made  in  name  of  village  for  benefit  of  consumers,  village,  as 
trustee  of  express  trust,  under  Code  Civ.  Proc.  {  449,  may  maintain  action 
for  its  enforcement,  as  well  as  a  consumer. 
8.  Gas  €=»14(2) — Pubuc  Service  Commissions  Law  does  not  authobize  gas 

COMPANY  at  will  TO  EXCEED  FBANCHISE  BATES. 

Public  Service  Commissions  Law,  §  66,  subd.  12,  does  not  authorize  a 
gas^  company,  where  there  Is  a  franchise  contract  between  a  village  and 
itself  providing  that  It  shall  not  charge  constun'^rs  of  gas  more  than  $1.40 
per  1,000  feet,  to  Increase  the  contract  rate  by  the  mere  filing  of  a  schedule, 
without  any  action  by  the  commission. 

Action  by  the  Village  of  Freeport  against  the  Nassau  &  Suffolk 
Lighting  Company.  On  motion  to  continue  temporary  injunction  pen- 
dente lite.     Motion  granted. 

Clinton  M.  Flint,  of  Freeport,  and  John  J.  McManus,  of  Albany, 
for  the  motion. 
Randall  J.  Le  Boeitf,  of  Albany,  opposed. 

SCUDDER,  J.  The  action  is  brought  by  an  incorporated  village 
against  a  gas  company.  The  injunction  sought  to  be  continued  en- 
joins defendant  from  chai^ng  the  inhabitants  of  the  village  any 
sum  in  excess  of  $1.40  per  1,000  cubic  feet  for  its  gas,  and  from 
increasing  said  rate,  unless  and  until  duly  permitted  to  do  so  by  the 
legally  constituted  authorities;  i.  e.,  the  Public  Service  Commis- 
sion. The  facts  upon  which  the  action  is  based  are  substantially  as 
follows : 

In  1905  the  board  of  trustees  of  the  plaintiff  village  granted  a 
franchise  to  defendant's  predecessor  to  lay  gas  pipes  in  the  streets  of 
the  village,  to  remain  in  force  for  the  term  of  50  years.  The  franchise 
contains  a  provision  that  the  gas  company  should  not  charge  the  con- 
sumers of  its  gas  in  the  village  more  than  $1.40  per   1,000  cubic 
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feet.  The  rate  of  $1.40  has  been  defendants  rate  for  gas  in  the  vil- 
lage since  the  granting  of  the  franchise  up  to  the  present  year.  On 
January  19,  1920,  defendant  filed  a  new  schedule  of  rates  with  the 
Public  Service  Commission,  to  go  into  effect  February  20,  1920,  in 
which  the  regular  rate  was  stated  to  be  $1.75  per  1,000  cubic  feet. 

By  subdivision  12  of  section  66  of  the  Public  Service  Commissions 
Law  (Consol.  Laws,  c.  48)  a  change  in  the  rate  as  stated  in  a  schedule 
which  has  been  filed  may  be  effected  without  any  hearing  by  the 
commission,  or  any  express  assent  or  order  made  by  it,  by  the  filing 
of  a  new  schedule  stating  a  different  rate,  and  the  giving  of  30  days' 
notice  to  the  commission  and  the  publication  for  30  days,  as  required 
by  order  of  the  commission  of  a  notice  of  the  change  and  of  the 
date  when  it  is  to  go  into  effect.  This  was  the  course  pursued  in  the 
present  case  by  the  defendant. 

On  March  11,  1920,  the  plaintiff  filed  a  complaint  pursuant  to 
section  71  of  the  Public  Service  Commissions  Law,  with  the  Public 
Service  Commission  complaining  of  the  schedule  of  rates  which  had 
been  filed  by  defendant.  By  section  72  of  said  law  the  Public  Service 
Commission,  after  hearing  and  investigation  of  such  complaint,  may 
by  order  fix  the  maximum  price  of  gas  which  defendant  can  charge. 
No  hearing  has  yet  been  had,  and  the  complaint  has  not  been  acted  up- 
on or  decided  by  the  commission.  So  far  as  it  appears,  the  increased 
rate  in  the  schedule  is  one  fixed  and  determined  by  defendant  alone, 
without  examination  or  approval  by  the  commission,  or  the  assent  of 
the  plaintiff. 

[1,  2]  It  seems  to  me  that  there  can  be  no  question  but  that  the 
provision  in  the  franchise  that  the  gas  company  should  not  charge  the 
consumers  of  gas  in  the  village  more  than  $1.40  per  1,000  cubic  feet 
constituted  a  contract  for  the  benefit  of  the  consumers  of  gas  in  the 
village  upon  which  any  consumer  might  maintain  an  action  for  its 
enforcement.  Pond  v.  New  Rochelle  Water  Co.,  183  N.  Y.  330,  76 
N.  E.  211,  1  L.  R.  A.  (N.  S.)  958,  5  Ann.  Cas.  504;  Famsworth  v. 
Boro  Oil  &  Gas  Co.,  216  N.  Y.  "40,  48,  109  N.  E.  860.  Regarding  the 
franchise  in  respect,  to  this  provision  as  a  contract  made  in  the  name 
of  the  village  for  the  benefit  of  the  consumers  the  village,  as  a  trus- 
tee of  an  expressed  trust,  may  also  maintain  an  action  for  its  enforce- 
ment.   Code  Civ.  Proc.  §  449. 

In  the  recent  case  of  People  ex  rel.  Village  of  South  Glens  Falls 
V.  Pubfic  Service  Commission,  225  N.  Y.  216,  121  N.  E.  777,  the 
Court  of  Appeals  has  held  that  such  a  contract,  made  by  a  village  for 
the  benefit  of  consumers  in  granting  permission  to  a  gas  company  to 
use  its  streets,  did  not  constitute  a  contract  beyond  the  inherent  police 
power  of  the  Legislature  to  modify  for  the  public  welfare,  and  that 
notwithstanding  such  contract  between  a  village  and  a  gas  com- 
pany fixing  the  rate  at  which  gas  is  to  be  furnished  consumers,  the  > 
Legislature  has  the  power  to  regulate  the  price  of  gas,  and  that  it 
has  conferred  that  power  on  the  Public  Service  Commission  by  the 
Public  Service  Commissions  Law. 

[3]  It  seems  to  me  that  the  position  taken  by  the  plaintiff  in  the 
present  case  in  no  wise  conflicts  with  the  decision  of  the  Court  of 
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Appeals  in  the  South  Glens  Falls  Case.  It  is.  conceded  that  the  Pub- 
lie  Service  Commission  has  the  power  to  fix  a  higher  rate  than  the 
contract  rate.  The  plaintiff  only  contends  that  the  defendant  cannot 
itself,  without  any  action  by  the  commission,  increase  the  rate  au- 
tomatically by  the  mere  filing  of  a  schedule.  It  seems  to  me  that 
it  would  be  inherently  unjust,  if  not  unconstitutional,  for  the  Legis- 
lature to  delegate  its  ^ower  to  modify  such  contracts  to  the  gas  com- 
pany, a  party  to  the  contract,  and  that,  in  the  absence  of  explicit  lan- 
guage compelling  it,  subdivision  12  of  section  66  of  the  Public  Serv- 
ice Commissions  Law  should  not  be  construed  as  authorizing,  in  cases 
where  there  is  a  contract  between  a  village  and  a  gas  company,  like  the 
one  in  the  present  case,  the  gas  company  to  increase  the  contract  rate 
by  the  mere  filing  of  a  scliedule,  without  any  action  by  the  commis- 
sion. 

The  case  of  Public  Service  Commission  v.  Iroquois  Natural  Gas 
Co.,  184  App.  Div.  285,  171  N.  Y.  Supp.  379;  affirmed  without  opin- 
ion 225  N.  Y.  580,  123  N.  E.  885,  on  which  defendant  relies,  was  not 
a  case  in  which  a  contract  between  a  village  and  a  gas  company  was 
involved.  The  contract  in  the  present  case  creates  an  equity  which  a 
court  of  chancery  will  protect,  irrespective  of  statutory  provision.  It 
is  inequitable  and  unjust  to  deprive  the  inhabitants  of  the  village  of 
the  benefit  of  the  contract  without  hearing  and  determination  by  the 
Public  Service  Commission  that  public  welfare  requires  its  modifica- 
tion. 

The  power  to  modify  the  contract,  and  to  determine  that  public 
welfare  requires  an  increase  of  the  contract  rate,  rests  solely  with  the 
Public  Service  Commission.  All  that  the  court  undert^es,  to  de- 
termine in  this  case  is  that  the  contract  rate  remains  in  force  until 
changed  by  an  order  of  the  commission.  Until  such  order  is  made, 
the  defendant  is  entitled  to  and  may  charge  and  collect  from  the 
consumers  of  gas  in  the  village  the  contract  rate ;  but  it  is  not  entitled 
to  charge  or  collect  a  higher  rate,  until  authorized  to  do  so  by  the 
Public  Service  Commission. 

Motion  granted.    Settle  order  on  notice. 
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PEOPLE  V.  HENRY. 

(Supreme  Court,  Special  Term,  Erie  County.    May  10,  1920.} 

L  Grand  jubt  ^s»7--Tbbm  of  County  Court  afpointeb  fob  1^19  gouu>  not 
BE  continusd  into  1Q20. 

Under  Judiciary  Law,  {§  190,  192,  and  Code  Cr.  Proc.  §  226,  the  term 
of  County  Court  appointed  for  one  year,  at  which  grand  juries  are  to 
attend,  cannot  be  continued  In  session  into  the  next  year,  and  a  grand 
Jury  cannot  be  validly  sumnumed  in  the  second  year. 
2.  Gband  jubt  ^=»7 — Second  grand  juby  fob  tebm  cannot  be  summoned. 

Under  Judiciary  Law,  S§  190,  192,  and  Code  Cr.  Proc.  {  226,  where  a 
grand  Jury  for  a  given  terra  has  been  summoned.  Impaneled,  and  dis- 
charged, the  County  Court  cannot  summon  a  second  grand  Jury  for  such 
term. 

9L  iNDIcmCENT    AND    TNFOKMATION     ^=s>144 — ^INDICTMENT     DUMIBSED,     WHEBB 
OBAND   juby    was   not  I£GAIXY   nCPANEUED. 

Where  the  grand  Jury  was  not  legally  impaneled,  a  motion  to  dismiss  an 
indictment  must  be  granted. 
4.  Indictment  and  informatioi^  <&s»16(4) — ^Dismisbai.  of  indictment  does 

NOT  BAB  BESUBMISSION  OF  CASE  TO  NEW  GRAND  JUBY. 

Dismissal  of  indictment  for  misdemeanor  on  ground  that  grand  Jury 
returning  It  had  no  legal  status  does  not  bar  a  resubmission  of  the  case 
to  a  new  grand  Jury. 

George  Henry,  Charles  H.  Wilhelm,  Harry  Huth,  and  Edward  J, 
Wilson  were  severally  indicted  for  misdemeanor,  and  severally  file 
motions  to  dismiss  indictment.  Indictments  dismissed,  but  motion  to 
dismiss  actions  denied. 

Guv  B.  Moore.  Dist.  Atty.,  of  Buffalo,  for  the  People. 
Mclntyre  &  Wilke,  of  Buffalo,  for  defendant  Henry  and  others. 

WHEELER,  J.  This  is  a  motion  on  the  part  of  the  defendants  above 
named  to  dismiss  actions  founded  on  indictments  against  them  returned 
in  the  County  Court  for  Erie  county,  and  by  order  of  that  court  trans- 
ferred to  this  court  for  trial.  The  indictments  are  for  alleged  mis- 
demeanors. 

The  defendants'  claim  is  that  the  County  Court  was  not  regularly  and 
legally  convened,  and  the  grand  jiiry  had  no  power  or  authority  to 
find  any  indictments  whatever.  This  contention  is  based  on  the  claim 
that  the  term  of  the  County  Court  convened  for  January,  1920,  was 
held  without  any  order  being  made  or  filed  by  the  county  judge,  or 
court,  as  required  by  section  45  of  the  Code  of  Criminal  Procedure, 
and  sections  190,  191,  and  192  of  the  Judiciary  Law,  and  if  such  order 
was  made  it  was  not  published  as  required  by  section  45  of  the  Code 
of  Criminal  Procedure. 

The  people  admit  that  no  order  for  a  January  term  of  the  court  was 
made  and  filed,  but  contend  that  the  term  of  the  County  Court  appoint- 
ed  for  1919  was  never  adjourned,  but  was  in  constant  session,  and 
continued  m  session  during  the  month  of  January,  1920.  And  that 
on  December  5,  1919,  the  acting  county  judge,  by  an  order  made  and. 

e=»For  otHer  cai9t  we  ■ame  topic  A  KEIT-NUMBEB  In  aU  Key-Numbered  DiffesU  «  Indezea 
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filed,  directed  jurors  drawn  for  that  term,  and  notice  of  such  draw- 
ing was  duly  published  by  the  commissioners  of  jurors  for  such  term. 

[1,  2]  The  people  contend  that  by  virtue  of  section  190,  subd.  3,  of 
the  Judiciary  Law,  each  term  of  the  County  Court  may  continue  as 
long  as  the  county  judge  deems  necessary,  and  that,  there  having  been 
no  adjournment  of  the  terms  of  1919,  therefore  no  new  appointments 
for  terms  of  that  court  for  1920  became  necessary,  and  the  county 
judge  had  the  right  to  summon  a  grand  jury  for  January,  1920,  to  con- 
sider such  business  as  might  come  before  it.  We  do  not  think  the  con- 
tention good. 

Section  190  of  the  Judiciary  Law  provides  that. the  county  judge 
must  from  time  to  time  appoint  terms  and  places  for  holding  terms  of 
his  court,  and  declares  that  there  shall  be  at. least  two  terms  for  the 
trial  of  issues  of  law  or  of  fact  in  each  year.  Section  192  provides 
such  appointments  must  be  filed  with  the  county  clerk  and  published 
once  a  week  for  three  weeks  before  the  terms  in  a  newspaper  pub- 
lished in  the  city  of  Albany,  and  also  in  a  paper  in  the  county.  Sec- 
tion 226  of  the  Code  of  Criminal  Procedure  provides  for  the  summon- 
ing of  a  grand  jury.    People  v.  Rugg,  98  N.  Y.  537. 

Considering  all  these  different  provisions  of  the  Judiciary  Law,  and 
of  the  Code  of  Criminal  Procedure,  it  seems  to  this  court  that  the 
Legislature  has  in  substance  provided  that  at  least  two  terms  of  a 
County  Court  must  be  designated  and  fixed  each  year  by  the  county 
judge  at  which  grand  juries  are  to  attend,  and  that  it  is  not  left  for  the 
county  judge  to  extend  a  term  of  a  prior  year  into  a  succeeding  year, 
at  least  so  as  to  summon  a  new  and  additional  grand  jury  for  such  a 
continued  term.  If  such  a  practice  were  to  be  recognized  as  legal,  then 
under  the  guise  of  a  term  without  adjournment  and  a  continuous  ses- 
sion, the  court  might  summon  and  impanel  any  number  of  successive 
grand  juries.  This  clearly  was  never  in  contemplation  of  the  Legisla- 
ture 

[3  J  We  are  of  the  opinion  that,  where  a  grand  jury  for  a  given  term 
has  been  summoned,  impaneled,  and  discharged,  the  power  of  the  court 
to  summon  a  second  grand  jury  for  such  term  is  not  given.  Conse- 
quently we  reach  the  conclusion  that  the  grand  jury  impaneled  in  Jan- 
uary, 1920,  and  which  reported  the  indictments  now  under  consider- 
ation, was  not  legally  impaneled;  that  the  law  requires  an  appoint- 
ment of  a  term  by  the  county  judge  and  proper  publication,  which  was 
not. had  in  these  cases;  and  for  these  reasons  the  motion  to  dismiss 
said  indictmients  must  be  granted.  People  v,  Nugent,  57  App.  Div. 
542,  67  N.  Y.  Supp.  1035,  and  cases  there  cited.  But  the  actions  or 
prosecutions  are  not  dismissed. 

[4]  The  defendants  contend  that  by.  virtue  of  the  provisions  of  sec- 
tion 673  of  the  Code  of  Criminal  Procedure- the  dismissal  is  a  bar  to 
a  further  prosecution.    This  section  reads : 

*An  order  for  the  dismisBal  of  the  action,  as  provided  In  this  chapter,  Is  a 
bar  to  another  prosecution  for  the  same  otfense,  if  it  be  a  misdemeanor;  but 
it  is  not  a  bar,  if  the  offensie  charged  be  a  felony." 

It  will  be  noted  that  the  language  used  relates  to  "the  dismissal  of 
the  action."    A  criminal  action  or  prosecution  should  be  distinguished 
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from  an  indictment.  The  indictment  is  simply  the  formal  presentation 
in  writing  by  the  grand  jury  of  this  charge  preferred.  It  is  not,  prop- 
erly speaicing,  a  criminal  action,  any  more  than  a  complaint  in  a  civil 
action  can  be  said  to  be  the  action.  It  is  simply  a  step  or  legal  docu- 
ment in  th^  case. 

Again,  section  673  simply  relates  to  dismissals  of  actions  "as  pro- 
vided in  this  chapter,"  and  limits  the  effect  of  such  dismissals  to  such 
cases  alone.  The  dismissal  made  in  these  cases  now  under  considera- 
tion is  by  virtue  of  the  inherent  power  of  the  court,  and  not  by  virtue 
of  any  of  the  sections  comprising  the  chapter  in  question,  none  of 
which  apply.  The  motions  to  dismiss  are  made  by  the  defendants,' 
and  not  by  the  court,  or  on  motion  of  the  district  attorney.  When  the 
defendants  here  move  to  dismiss,  they  appeal  to  the  inherent  power  of 
the  court.  People  v.  Glen,  173  N.  Y.  400,  66  N.  E.  112;  People  v. 
Saxton,  154  N.  Y.  748, 49  N.  E.  1 102. 

I  have  examined  the  cases,  and  cannot  discover  how  the  dismissal 
of  the  indictments,  on  the  .ground  that  the  grand  jury  returning  them 
has  no  legal  status,  bars  a  resubmission  of  the  cases  to  a  new  grand  jury, 
and  I  think  such  an  order  should  be  made  in  those  ca^es,  Tne  defend- 
ants may  enter  orders  dismissing  the  indictments  against  the  defend- 
ants above  named,  on  the  ground  that  the  grand  jury  returning  same 
had  no  legal  status  to  act  as  such,  but  the  order  to  dismiss  the  actions 
as  such  against  the  defendants  is  deuied. 

The  district  attorney  is  directed  to  resubmit  the  cases  against  said 
defendants  to  a  new  grand  jury  legally  impaneled. 


DEAN  V.  VILLAGE  OF  WILSON. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    May  6,  1920.) 

1.  Mandamus  ^s»105 — ^Will  isstTE  to  compel  villaob  officers  to  comply 

WITH  STATUTORY  DUTY  TO   PAY  PAVING  CONTRACTOR. 

Mandamus,  which  lies  to  compel  public  officers  to  i>erform  their  offi- 
cial duties,  will  Issue  at  the  Instance  of  a  paving  contractor  to  compel 
officers  of  a  village,  who  have  refused  to  comply  with  such  express  di- 
rection of  Laws  1919,  c.  399,  to  pay  for  paving. 

2.  Municipal  corporations  ^s»Z27 — Legislature  can  compel  village  to 

PAY  FOR  paving,   THOUGH   STATUTORY  REQUISITES   NOT  FOLLOWED. 

Where  paving  contractor  performed  labor  and  furnished  materials 
for  an  Improvement  being  used  and  enjoyed  by  Inhabitants  of  village,  but 
trustees  refused  to  discharge  moral  obligation  of  village  to  pay,  Legis- 
lature might  by  statute  (Laws  1919,  c.  S99)  compel  payment,  without  In- 
vading constitutional  rights  of  any  citizen,  though  statutory  requisites 
for  a  paving  improvement  were  not  followed  at  the  time. 

Appeal  from  Special  Term,  Niagara  County. 

In  the  matter  of  the  application  of  Fred  E.  Dean  for  a  writ  of 
mandamus  against  the  Village  of  Wilson.  From  an  order  denying  the 
application,  petitioner  appeals.  Order  reversed,  and  application  for 
peremptory  writ  granted. 

^s»For  other  cases  see  same  topic  A  KBT-NUMBBR  In  all  Key-Numbered  Digests  A  Indexes 
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Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  DE  ANGELIS, 
HUBBS,  and  CLARK,  JJ. 

Moore  &  Killian,  of  Niagara  Falls  (Robert  J.  Moore,  of  Niagara 
Falls,  of  counsel),  for  petitioner. 

Hopkins  &  Brim,  of  Lockport  (Abner  T;  Hopkins,  of  Lockport,  of 
counsel),  for  respondents. 

CLARK,  J.  The  village  of  Wilson  is  incorporated,  and  in  the 
year  1915  it  took  proper  steps  to  pave  a  16-foot  strip  in  the  center 
of  a  portion  of  Young  street  in  that  village.  Bonds  were  issued  and 
sold,  the  money  for  the  improvement  was  raised,  the  contract  let  to 
F.  E.  Dean  Company,  and  it  completed  the  work  and  received  full 
pay  therefor.  This  was  with  reference  to  the  16-feet  strip  in  the  center 
of  the  street. 

.  After  the  contract  for  the  construction  of  this  16-foot  strip,  had 
been  awarded,  the  board  of  trustees  of  the  village,  by  resolution,  at- 
tempting to  act  under  section  166  of  the  Village  I^w  (Consol.  Laws,  c. 
64),  authorized  the  paving  of  the  entire  street  where  the  16-foot 
strip  was  to  be  put  in,  the  strips  on  either  side  each  to  be  13  feet  wide, 
and  these  improvements  also  included  the  construction  of  curbs  on 
either  side  of  the  street,  and  the  contract  for  paving  these  strips  and 
constructing  the  curbs  was  awarded  to  this  petitioner. 

When  it  had  been  determined  by  the  village  trustees  to  pave  the 
13-foot  strips  and  construct  the  curbs,  it  was  decided  to  assess  the 
expense  against  the  abutting  property  owners,  and  assessments  were 
levied  accordingly.  No  petition  for  this^  extra  paving  and  curbing, 
signed  by  two-thirds  of  the  abutting  property  owners,  was  filed  with 
the  village  board,  and  the  electors  of  the  village  never  voted  sn  the 
proposition. 

Late  in  the  year  1915  an  action  was  brought  in  the  Supreme  Court 
by  one  of  the  abutting  property  owners,  for  the  purpose  of  testing  the 
validity  of  the  assessment  which  had  been  levied  for  this  extra  work, 
and  after  a  trial  it  was  decided  that  the  assessments  were  illegal  and 
void,  because  certain  requirements  of  the  statute  had  not  been  com- 
plied with,  and  the  village  trustees  were  enjoined  from  enforcing  them. 
The  petitioner  completed  this  improvement  in  November,  1915,  fully 
performed  the  contract,  had  received  part  pay  for  his  services,  and 
there  was  a  balance  due  him  of  $1,510.76,  and  the  village  authorities 
gave  him  a  certificate  of  ifidebtedness  for  that  amount,  dated  Novem- 
ber 27,  1915,  payable  one  year  after  date,  with  interest.  The  vil- 
lage accepted  the  work  performed  by  petitioner,  opened  the  street, 
and  the  public  has  ever  since  had  the  use  and  benefit  of  this  improve- 
ment, but  has  not  paid,  and  refuses  to  pay,  for  it.  When  the  certifi- 
cate of  indebtedness  became  due,  it  was  presented  to  the  board  of 
trustees  of  the  village  for  payment,  and  payment  demanded,  but  the 
village  authorities  refused  payment. 

.  By  chapter  399  of  the  laws  of  1919  the  Legislature  authorized,  em- 
powered, and  directed  the  trustees  of  the  village  of  Wilson  "to  bor- 
row in  the  name  and  upon  the  credit  of  said  village  such  sum  or 
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sums  of  moTOy,  not  exceeding  twenty-five  hundred  dollars,  as  shall 
be  necessary  to  pay  off  and  discharge- certificates  of  indebtedness  and 
interest  thereon  issued  pursuant  to  the  Village  Law  for  the  paving  of 
Young  street  in  said  village  and  which  are  now  outstanding.  *  *  *  *» 
This  act  became  a  law  May  5,  1919,  and  shortly  thereafter  petitioner 
again  demanded  payment  of  this  claim,  and  requested  the  trustees  of 
the  village  of  Wilson  to  convene,  consider,  audit,  and  pay  his  certifi- 
cate of  indebtedness,  but  they  declined  to  do  so.  Whereupon  petitioner 
applied  to  the  Supreme  Court  for  a  writ  of  mandamus  to  compel  the 
village  authorities  to  convene  and  reconsider  their  former  action,  and 
to  audit,  allow,  and  pay  his  claim.  The  village  authorities  answered 
and  the  writ  was  dismissed,  and  petitioner  appeals. 

[1]  Respondents  contend  that  petitioner  has  mistaken  his  remedy; 
that  he  should  have  proceeded  by  action,  and  not  by  writ  of  mandamus. 
In  this  respondents  are  in  error.  A  mandamus  will  lie  to  compel  public 
officers  to  perform  their  official  duties,  and,  the  officers  of  this  village 
having  refused  to  comply  with  the  express  direction  of  the  statute 
(chapter  399,  Laws  1919),  they  can  be  required  to  do  so  by  mandamus. 
People  ex  rel.  Farley  v.  Winkler,  203  N.  Y.  445,  96  N.  E.  928;  Peo- 
ple ex  rel.  Reynolds  v.  Common  Council,  140  N.  Y.  300,  35  N.  E.  4«5, 
37  Am.  St.  Rep.  563.  Respondents  also  urge  that  petitioner  has  no 
legal  claim  for  the  reason,  among  others,  that  the  village  trustees 
were  without  power  or  authority  to  make  a  contract  with  petitioner 
to  do  the  work  for  which  the  certificate  of  indebtedness  was  issued, 
because  no  notice  of  an  assessment  for  making  this  improvement  was 
ever  given,  and  that  no  petition  of  the  required  number  of  property 
owners  abutting  on  the  street  affected  by  the  improvement  was  ever 
presented  and  filed  with  the  board  of  trustees  of  the  village,  and  that 
generally  the  provisions  of  the  statute  with  respect  to  making  these 
improvements  were  not  observed. 

[2]  It  is  undisputed  that  petitioner  furnished  the  labor  and  materials 
for  making  these  improvements,  and  that  his  work  has  been  ac- 
cepted, and  that  it  is  being  used  and  enjoyed  by  the  inhabitants  of  the 
village  of  Wilson.  The  village  authorities  refused  to  pay  him,  because 
the  statute  was  perhaps  not  strictly  followed  in  undertaking  this 
work  and  levying  the  assessment  to  pay  for  it.  Under  these  circum- 
stances, where  the  petitioner  has  performed  labor  and  furnished  ma- 
terials for  an  improvement  that  is  being  used  and  enjoyed  by  the  in- 
habitants of  the  village,  and  where  the  trustees  of  the  village  refused 
to  pay  this  moral  obligation  founded  in  equity  and  justice,  the  Legis- 
lature has  the  undoubted  right  to  compel  such  payment  without  in- 
vading the  constitutional  rights  of  any  citizen.  People  ex  rel.  Mc- 
Lean V.  Flagg,  46  N.  Y.  401 ;  People  ex  rel.  Crowell  v.  Lawrence,  41 
N.  Y.  137;  Town  of  Guilford  v.  Supervisors,  13  N.  Y.  143;  Mayor 
v.  Tenth  Nat.  Bank,  111  N.  Y.  446,  18  N.  E.  618;  Spencer  v.  Mer- 
chant, 100  N.  Y.  585,  3  N.  E.  682 ;  Wrought  Iron  Bridge  Co.  v.  Town 
of  Attica,  119  N.  Y.  204,  23  N:  E.  542;  People  ex  rel.  Scott  v.  Pitt, 
169  N.  Y.  521,  62  N.  E.  662,  58  L.  R.  A.  372;  Gaynor  v.  Village  of 
Port  Chester,  174  App.  Div.  122,  160  N.  Y.  Supp.  978.  In  the  case  of 
Mayor  v.  Tenth  National  Bank,  supra..  Judge  Earl,  writing,  said: 
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"As  municipal  corporations  are  creatures  of  the  state  and  exist  and  act 
In  subordinaUon  to  its  sovereign  power,  the  Legislature  may  determine  what 
moneys  they  may  raise  and  expend  and  what  taxation  for  municipal  pur- 
poses may  be  imposed,  and  so  it  may  compel  such  a  corporation  to  pay  a 
claim  which  has  some  meritorious  basis  to  rest  on." 

In  the  case  of  Genet  v.  City  of  Brooklyn,  99  N.  Y.  296,  1  N.  E.  717, 
the  Court  of  Appeals  said,  Judge  Andrews  writing: 

"The  power  of  taxation  being  legislative,  all  the  incidents  are  within  the 
control  of  the  Legislature.  The  purposes  for  which  a  tax  shall  be  levied,  the 
extent  of  taxation,  the  apporticHiment  of  the  tax,  upon  what  property  or 
class  of  persons  the  tax  shall  operate,  whether  the  tax  shall  be  general  or 
limited  to  a  particular  locality,  and,  in  the  latter  case,  the  fixing  of  a  district 
of  assessment,  the  method  of  collection,  and  whether  the  tax  shaU  be  a  charge 
upon  both  person  and  property,  or  only  on  the  land,  are  matters  within  the 
discretion  of  the  Legislature,  and  in  respect  to  which  its  determination  is 
final." 

In  the  case  of  People  ex  rel.  Scott  v.  Pitt,  supra,  it  was  held  that 
a  provision  of  the  charter  of  New  Rochelle,  which  fixed  the  amount 
of  sewerage  assessment  upon  abutting  property  at  a  definite  sum  per 
front  foot,  was  not  unconstitutional  and  void,  because  it  failed  to 
provide  for  a  hearing,  etc. 

The  case  of  Wrought  Iron  Bridge  Co.  v.  Town  of  Attica,  supra, 
seems  to  be  decisive  of  this  case.  The  town  had  authorized  plaintiff 
to  build  a  bridge,  and  it  refused  to  pay.  Plaintiff  sued,  recovered  a 
judgment,  which  was  reversed,  because  the  contract  was  made  with- 
out authority,  and  the  proceedings  leading  up  to  it  were  unauthorized. 
The  Legislature  then  passed  an  act  authorizing  payment  of  plain- 
tiff's claim,  and  a  second  action  was  brought,  and  he  was  successful. 
In  the  opinion  of  the  Court  of  Appeals  Judge  O'Brien  said : 

**Thetprlnciple  that  claims,  supported  by  a  moral  obligation  and  founded  In 
justice,  where  the  power  exists  to  create  them,  but  the  proper  statutory  pro- 
ceedings are  not  strictly  pursued,  or  for  any  reason  are  informal  and  de- 
fective, may  be  legalized  by  the  legislature  and  enforced,  either  against  the 
state  itself  or  any  of  its  political  divisions,  through  the  judicial  tribunals, 
is,  we  think,  now  well  settled.  In  our  opinion  the  Legislature  had  the  power 
in  tills  case  to  legalize  the  defective  proceedings  of  the  town  authorltleB, 
upon  the  faith  of  which  the  plaintiff  acted,  and  in  this  way  confer  power 
upon  the  courts  to  compel  the  town  to  pay  those  obligations  which  its  of- 
ficers contracted  without  observing  the  necessary  steps  pointed  out  by  the 
statute,  and  the  benefits  of  which  it  had  already  received  and  continues  to 
enjoy." 

Order  reversed,  and  application  for  peremptory  writ  of  mandamus 
granted,  with  $50  costs  and  disbursements.    AH  concur. 
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(ISl  N.T.8.) 

(110  Misc.  Rep.  592) 

LEWIS  et  al.  v.  HOME  INS.  CO. 

(Supreme  Court,  Special  Term,  New  York  County.     March,  1020.) 

1.  iNstTBAivcK  ^=s>115(3) — Warehouseman  has  an   insubablb   zntbbest   ii< 

GOODS. 

A  warehouseman  lias  an  insurable  Interest  in  goods  to  which  he  has  no 
title,  and  may  recover  for  their  loss  in  its  entirety  under  a  polic^r  in- 
suring goods  held  "In  trust  or  on  commission,"  or  "sold  but  not  removed-" 

2.  Insurance  ^==>156(1) — Policy  mat  be  so  fbaiced  that  suooessitb  owhsbs 

may  receive  the  benefit  of  the  insurance. 

It  is  not  forbidden  by  the  law  that  a  policy  should  be  so  framed  as 
that  the  insurance  shall  be  inseparably  attached  to  the  property  meant 
to  be  covered,  so  that  successive  owners  during  the  continuance  of  the 
risk  shall  become  In  turn  the  parties  really  insured. 

3.  Contracts  <©=»187(1) — Contract  may  bb  enforced  by  one  no*  a  pajitt, 

when  hade  for  his  benefit. 

A  contract  may  be  enforced  by  a  person  not  a  party  thereto,  when 
made  for  his  benefit  by  another,  when  ^hereis  a  pecuniary  obligation 
runnin;;  from  the  promisee  to  the  beneficiary;  that  is,  a  legal  right 
founded  upon  some  obligation  of  the  promisee  in  the  third  party  to  adopt 
and  claim  the  promise  as  made  for  his  benefit. 

4.  Insurance  <9s»582 — Under  policy  insuring  goods  held  '"in  trust  ob  on 

commission,"  ob  '*sold  but  not  behoved"  ownbb  hay  beooveb  in  nahx 
of  warehouseman. 

TJnder  a  policy  insuring  goods  held  "in  trust  or  on  commission,"  or 
"sold  but  not  removed,"  issued  to  and  in  the  name  of  a  warehouseman 
for  the  benefit  of  the  true  owners,  the  true  owner  may  sue  and  recover 
his  interest,  where  there  was  a  legal  duty  owing  by  the  warehouseman  to 
the  true  owner  to  take  care  of  tl^e  goods,  so  that  the  Insurer's  pr(»ni8e 
to  pay  loss  is  enforceable  by  the  party  for  whose  interest  it  is  made. 

Action  on  a  policy  by  Philip  Lewis  and  another  against*  the  Home 
Insurance  Company.  Demurrer  to  complaint  overruled,  with  leave  to 
answer. 

John  B.  Johnston,  of  New  York  City  (Edmund  L.  Mooney  and  Eli 

5.  Wolbarst,  both  of  New  York  City,  of  counsel),  for  plaintiffs. 
Fox  &  Weller,  of  New  York  City,  for  defendant. 

McAVOY,  J.  [1]  It  may  be  assumed  as  a  well-settled  axiom  and 
a  point  perfectly  and  entirely  at  rest  that  the  warehouseman  has  an 
insurable  interest  in  goods  to  which  he  has  no  title,  and  may  recover 
for  their  loss  in  its  entirety  under  a  policy  insuring  goods  held  "in 
trust  or  on  commission,"  or  "sold  but  not  removed."  5  El.  &  Bl.  570; 
1  El.  &  El.  652,  Queen's  Bench;  1  Hall,  136.  The  converse  of  the 
proposition  is  here  for  decision :  May  the  true  owner  sue  and  recover 
his  interest  under  a  policy  issued  for  the  benefit  of  the  true  owners, 
to  and  in  the  name  of  the  warehouseman  alone?  This,  as  presented 
here,  is  an  open  question  and  a  doubtful  point.  None  of  the  cases 
decide  it  whole-heartedly. 

[2]  It  is  not  forbidden  by  the  law  that  a  policy  should  be  so  framed 
as  that  the  insurance  shall  be  inseparably  attached  to  the  property 
meant  to  be  covered,  so  that  successive  owners  during  the  continuance 
of  the  risk  shall  become  in  turn  the  parties  really  insured.    Custom 
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has  made  the  practice  uniform.  Law  sanctions  universal  usage  and 
follows  it.  Legem  ex  conventione  partes  accipiunt.  The  Wilson  Case 
(Wilson  &  Co.,  Inc.,'  v.  Hartford  Fire  Ins.  Co.,  190  App.  Div.  506, 
179  N.  Y.  Supp.  867)  has  some  corresponding  aspects  to  this  cause, 
but  differs  in  that  its  terms  provide  for  payment  to  a  particular  person 
for  all  losses  incurred,  and  its  provisions  are  doubtless  intended  to 
cover  conditions  unlike  the  type  which  the  policy  here  includes.  Nor 
does  the  complaint  show  that  a  multiplicity  of  suits  impends  by  other 
vendees  who  have  stored  their  goods  with  the  insured  named  in  the 
policy.  So  far  as  is  shown  by  the  complaint,  the  plaintiff  may  have 
been  alone  a  vendee,  whose  goods  were  "sold,  but  not  removed." 

[3,  4]  Nor  does  it  appear  that  the  Green  River  Distilling  Company, 
the  nominated  insured,  has  not  been  paid  any  loss  to  it  accruing  as 
owner  under  the  policy ;  hence  no  requirement  of  joining  it  as  plain- 
tiff or  defendant  is  apparent.  If  plaintiff  fulfills  all  the  requirements 
necessary  to  bring  itself  within  the  rule  adopted  in  our  law  for  the 
right  to  sue  on  a  contract  made  between  others  for  the  benefit  of  a 
third  person,  I  see  no  reason  to  dismiss  its  claim.  The  rule  is  that  a 
contract  may  be  enforced  by  a  person  not  a  party  thereto,  when  made 
for  his  benefit  by  another,  when  there  is  a  pecuniary  obligation  running 
from  the  promisee  to  the  beneficiary;  that  is,  a  legal  right  founded 
upon  some  obligation  of  the  promisee  in  the  third  party  to  adopt  and 
claim  the  promise  as  made  for  his  benefit.  Lawrence  v.  Fox,  20  N.  Y. 
268;  Vrooman  v.  Turner,  69  N.  Y.  280,  25  Am.  Rep.  195;  Seaver  v. 
Ransom,  224  N.  Y.  254,  120  N.  E.  639,  2  A.  L.  R.  1187.  It  cannot 
be  denied  that  there  was  a  legal  duty  owed  by  the  promisee  to  the  per- 
son to  be  benefited — the  duty  of  a  warehouseman  to  take  care  of  the 
goods  intrusted  to  it — ^and  that  the  promise  by  the  insurance  company 
to  pay  a  loss  accruing  to  a  consignor  of  goods  in  the  warehouse  is 
enforceable  by  the  party  for  whose  interest  it  is  made,  even  though  not 
in  strict  privity  under  the  theory  of  nominal  parties  to  the  contract. 

Plaintiff's  motion  granted.  Defendant's  motion  denied.  Demurrer 
overruled.    Leave  to  answer  10  days  hereafter  on  payment  of  costs. 

Ordered  accordingly. 
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(110  Misc.  Rep.  708)  , 

IZZO  V.  McKAY  et  al. 

(Supreme  Court;  Special  Term,  Kings  County.     Mardi,  1920.) 

1.  Mortgages  ^=3>199(5) — ^Holder  of  first  mortgage  not  entitled  to  pref- 

erence IN  distribution  of  rents  in  hands  of  receiver  appointed  in 

SUIT  TO  foreclose  SECOND  MORTGAGE. 

Where  a  second  mortgagee,  suing  for  foreclosure,  has  a  receiver  of. 
rents  appointed,  and  the  receivership  is  not  extended  to  the  first  mortgage, 
the  first  mortgagee  has  no  preference  of  payment  of  his  deficiency  out 
of  funds  In  the  receiver's  hands,  for,  if  the  first  mortgagee  desired  to  ob- 
•  tain  the  rents  pending  foreclosure,  he  should  have  applied  for  a  jreceiver, 
or  to  have  the  receivership  ezt^ided  fOr  his  benefit. 

2.  Mortgages  €s»567 — ^Mode  of  dxstbibution  of  bentb  goluccted  bt  re- 

ceives APPOINTED  IN  SUIT  TO  FORECLOSE  SECOND  MORTGAGE. 

In  a  second  mortgagee's  acticm  to  foreclose,  wherein  he  obtained  the 
appointment  of  a  receiver  of  the  rents,  the  receiver's  accounts  would  be 
settled  by  directing  payment  of  the  second  mortgage,  with  Interest  and 
costs  of  the  action  to  the  second  mortgagee,  together  with  imyment  oriudg- 
ment  against  the  mortgagor,  pursuant  to  an  order  i,n  supplementary  pro- 
ceedings which  reached  money  not  subject  to  the  lien  of  the  first  mortgage, 
and  the  balance  would  then  be  ordered  paid  to  the  senior  mortgagee  rather 
than  to  the  owner  of  the  equity  of  redemption. 

Action  by  Ralph  F.  Izzo  against  Harry  McKay  and  others.  Motion 
to  settle  an  account  of  receiver  of  rents  in  a  foreclosure  granted,  and 
account  settled. 

Belfer  &  Belfer,  of  Brooklyn,  for  the  motion, 
Edward  J.  Flanagan,  of  Brooklyn,  opposed. 

KAPPER,  J.  [1]  No  claim  is  made  that  the  receiver's  account 
should  not  be  settled.  The  contest  is  whether  or  not  the  first  mortgagee 
is  entitled  to  be  paid  his  deficiency  out  of  the  rents  in  the  hands  of  the 
receiver.  Enough  is  on  hand  to  pay  that  deficiency,  hut  the  objection 
is  that  said  first  mortgagee  is  not  entitled  to  any  part  of  the  collec- 
tions made  by  the  receiver,  for  the  reason  that  the  receiver  was  ap- 
pointed upon  the  application  of  the  second  mortgagee,  and  that  the 
receivership  has  never  been  extended  to  the  first  mortgage.  *  I  think 
that,  as  between  the  first  and  second  mortgages,  the  claim  of  the  first 
mortgagee  cannot  prevail.  If  a  senior  mortgagee  desires  to  obtain  the 
rents  of  the  mortgaged  property  durmg  the  pendency  of  an  action  to 
foreclose  the  mortgage,  he  should  make  appUcation  to  the  court.,  either 
for  a  receiver  or,  if  one  has  been  granted  on  the  motion  of  a  junior 
mortgagee,  to  have  the  receivership  extended  for  his  benefit.  This  the 
first  mortgagee  did  not  do,  and  his  failure  to  take  any  action  leaves 
him  in  the  same  position  as  though  no  receiver  had  ever  been  ap- 
pointed, or,  as  said  by  the  Court  of  Appeals : 

"His  failure  to  take  any  action  would  or  might  have  been  as  serious  to  him, 
if  the  receiver  had  never  been  appointed,  as  he  now  claims  it  will  be  if  the 
money  In  the  hands  of  the  receiver  is  not  paid  to  him  as  mortgagee.  He  is 
not  now  entitled  to  appropriate  the  proceeds  of  the  diligence  of  the  junior 
mortgagee."  Sullivan  v.  Rosson,  223  N.  Y.  217,  225,  119  N.  E.  405,  408  (4  A. 
L.  r;  1400). 
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In  SO  far,  therefore,  as  concerns  the  rights  of  the  first  and  second 
mortgagees  the  second  mortgagee  must  prevail,  and  the  amount  of  that 
mortgage  with  interest,  together  with  the  costs  of  the  foreclosure  ac- 
tion as  taxed,  must  be  paid  to  said  second  mortgagee. 

[2]  As  to  the  payment  of  the  judgment  pursuant  to  the  order  in  sup- 
plementary proceedings,  that  order  reached  moneys  which  were  not 
subject  to  any  lien  of  the  first  mortgagee,  and  the  diligence  of  that 
judgment  creditor  must  be  rewarded  by  sustaining  that  payment.  The 
receiver  is  allowed  $75  for  his  fees  and  $25  for  his  counsel  fee.  The 
balance  I  direct  shall  be  paid  to  the  first  mortgagee,  rather  than  to  the 
owner  of  the  equity  of  redemption.  This  right  seems  to  me  to  be  upn 
held  in  Vogel  v.  Nachemson,  137  App.  Div.  200,  121  N.  Y.  Supp.  927, 
affirmed  199  N.  Y.  535,  92  N.  E.  1105.  As  to  the  last-mentioned  re- 
spective rights,  I  do  not  think  the  Vogel  Case,  supra,  is  .overruled  by 
Sullivan  v.  Rosson^  supra. 

Orflered  accordingly. 


(m  App.  Div.  680) 

LA  GOT  v.  DitlECTOR  QENBRAL  OF  RAILROADS. 

(Supreme  Court,  Appellate  Division,  Third  Department    Biay  6,  1920.) 

1.  Afpeai,  and  bbbob  «=o927(3) — ^Nonsuitbd  pabtt  sntttlbd  to  benefit  of 

all  facts  and  infebences  to  be  drawn  from  evidence. 

In  determining  whether  a  nonsuit  was  proper,  plaintiff  is  entitled  to 
the  benefit  of  all  facts  and  inferences  which  may  be  drawn  from  the 
evidence  most  favorable  to  his  contention. 

2.  Negligence  122(1)  —  Defendant  must  prove  contributort  negligence. 

In  view  of  Code^'Civ.  Proc.  |  841b,  defendant  must  not  only  allege 
contributory  negligence,  but  must  prove  it  as  a  defense  by  a  fair  pre- 
ponderance of  the  evidence. 

3.  Railroads  €=»312(3),  316(1) — Speed  not  alone  negligence  ;  signals  must 

be  commensurate  with  speed. 

The  speed  of  a  train,  be  it  ever  so  great,  when  approaching  a  crossing, 
la  not  in  itself  a  negligent  act;  but,  when  great  speed  is  reached,  the 
notice  of  its  approach  must  be  commensurate  with  it,  failure  to  give 
warning  being  substantial  evidence  of  negligence. 

4.  Appeal  and  error  (&=»175— Where  plaintiff,  alleging  ordinary  and 

WANTON  negligence,  WAS  NOT  REQUIRED  TO  ELECT,  ON  APPEAL  FROM  NON- 
ffUIT  PLAINTIFF  IS   ENTITLED  TO   HAVE   BOTH   ISSUES  PASSED   ON. 

Where  complaint  in  an  action  for  injuries  at  railroad  crossing  alleged 
wanton  and  willful  negligence,  and  also  ordinary  negligence,  and  defend- 
ant went  to  trial  on  both  issues,  plaintiff  not  being  required  to  elect  be- 
tween the  theories,  and  the  court,  in  granting  a  motion  for  nonsuit,  having . 
passed  on  both  questions,  plaintiff  on  appeal  is  entitled  to  have  the  case 
passed  on  in  accordance  with  and  on  the  theory  of  the  ruling  of  the 
trial  judge. 

6.  Railroads  ^=s>350(31) — ^Acts  of  driver  of  motor  vehicle  in  an  emer- 
gency HELD  for  JURY. 

Acts  of  omission  or  commission,  chargeable  to  the  driver  of  a  motor 
vehicle  after  he  becomes  conscious  of  the  presence  of  a  railroad  engine  at 
a  crossing,  cannot  be  passed  on  as  a  question  of  law  by  the  court,  where 
he  faced  an  emergency  of  imminent  peril ;  the  absence  of  the  best  Judg- 
ment not  defeating  his  right  to  go  to  the  jury. 
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6.  Railroads  ^s>350(13) — Contbibutoby   nbgligencb   of   dbiyeb   of  motob 
tshicle  at  cb08sino  hexd  fob  jubt. 

In  an  action  for  death  at  railroad  crossing,  whether  driver  of  motor 
vehicle  was  guilty  of  contributory  negligence  AeM  a  question  for  the  Jury. 

Appeal  from  Trial  Term,  Clinton  County. 

Action  by  Edward  La  Goy,  administrator  of  the  estate  of  Nelson 
La  Goy,  deceased,  against  the  Director  General  of  Railroads.  From 
an  order  nonsuiting  plaintiff,  and  from  the  judgment  entered  upon 
such  order,  plaintiff  appeals.  Judgment  and  order  reversed,  and  new 
trial  grantea 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

John  E.  Judge,  of  Plattsburg,  for  appellant. 
Cantwell  &  Cantwell,  of  Malone  (E.  W.  Lawrence  and  John  M. 
Cantwell,  of  Malone,  of  counsel),  for  respondent. 

KILEY,  J.  The  Rutland  Railroad  Company  is  a  domestic  cor- 
poration and  operates  a  railroad  between  the  city  of  Rutland,  in  the 
state  of  Vermont,  and  the  city  of  Ogdensburg,  in  the  state  of  New 
York.  As  it  crosses  the  intervening  territory  between  its  two  terminals, 
it  passes  through  the  village  or  hamlet  of  Irona,  Clinton  county,  in 
this  state.  It  does,  and  had  for  50  years,  maintained  a  station  for  pas- 
sengers, express,  and  freight  at  Irona,  above  mentioned.  At  this  point 
the  railroad  runs  east  and  west,  and  is  crossed  by  a  highway,  at  about 
right  angles,  at  or  very  near  the  station.  This  crossing  is  the  only  way 
people  can  get  to  the  station  from  the  north  toward  the  south.  Quite 
an  extensive  settlement  surrounds  this  station ;  a  creamery  arid  store, 
one  north  of  the  crossing  and  one  south  of  it.  The  condition,  as  to 
crossing  and  buildings,  have  existed  as  at  present  for  the  past  50 
years.  Since  the  accident  a  sign  has  been  ere<;ted  at  the  crossing,  say- 
ing it  is  not  a  public  crossing;  no  such  sign  was  there  before  the 
accident  The  road  has  been  repaired,  at  different  times,  by  the  town 
officers.  The  sign  did  not  destroy  the  crossing  as  such;  it  was  an 
adjunct  to  defendant's  station  and  business.  There  are  places  at  and 
near  this  crossing  where  the  view  of  the  track  west  is  not  obstructed 
for  a  mile.  Nearer  the  railroad  station,  the  milk  station  platform  and 
bridge  isom  the  station  to  platform,  where  milk  is  loaded  onto  the 
cars,  obstructs  the  view  west.  On  the  6th  day  of  May,  1919,  between 
4  and  5  o'clock  in  the  afternoon,  plaintiff's  intestate.  Nelson  La  Goy, 
was  riding  in  an  auto  truck  driven  by  one  Duley ;  they  were  at  work 
for  the  same  employer  near  the  creamery  or  milk  station,  which  are 
two  separate  buildings;  north  of  this  crossing  they  started  to  cros$ 
to  the  south  side  of  the  railroad  over  the  track;  at  the  same  time  an 
engine,  with  tender,  nothing  else  attached,  came  from  the  west  to- 
ward the  east,  at  a  rate  of  speed  of  from  50  to  60  miles  an  hour; 
struck  the  rear  end  of  truck,  and  La  Gov  was  killed.  At  the  close 
of  plaintiff's  evidence,  on  motion  of  defendant's  counsel,  a  nonsuit  and 
dismissal  of  the  complaint  was  granted. 
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[1-3]  The  grounds  upon  which  the  motion  was  granted,  as  stated 
at  the  time,  were  two:  (1)  That  the  complaint  as  drawn  charged  as- 
sault or  trespass  against  the  person  of  plaintiff's  intestate ;  (2)  that  on 
plea  of  negligence  plaintiff's  intestate  was  guilty  of  contributory  neg- 
ligence. 

"The  plaintiff,  having  been  nonsuited,  is  entitled  to  tbe  benefit  of  all  facts 
and  inferences  which  may  be  drawn  from  the  evidence  most  favorable  to 
his  contention."  Eastland  v.  Clarke.  165  N.  Y.  420,  59  N.  B.  202,  70  U  B. 
A.  751 ;  Dorff  v.  Broolclyn  Heights  R,  R.  Co.,  95  App.  Dlv.  82,  88  N.  X.  Snpp. 
463;  McConnell  v.  Morse  Iron  Works,"  102  App.  Dlv.  324,  92  N.  X,  Supp.  477; 
Lewis  V.  Erie  Railroad  Co.,  106  App.  Dlv.  292,  94  N.  Y.  Supp.  765. 

Defendant  must  not  only  allege  contributory  negligence,  but  must 
prove  such  contributory  negligence  as  a  defense.  Section  841b,  Code 
of  Civil  Procedure.  This  section  of  the  Code  requires  a  fair  pre- 
ponderance of  evidence  on  the  part  of  the  defendant,  instead  of  on 
the  part  of  the  plaintiff,  as  the  rule  stood  before  the  additibn  of  this 
secticn  of  the  Code.  The  evidence  offered  as  to  defendant's  negligence 
is  brief;  the  engine  and  tender  was  coming  from  the  west  toward 
the  east  at  a  rate  of  speed,  as  given  by  witness  upon  the  trial,  from 
50  to  65  miles  an  hour ; .  that  no  whistle  was  blown  nor  bell  rung  for 
the  Irona  crossing ;  no  warning  of  any  kind  was  given.  The  engine, 
running  comparatively  light,  would  not  make  the  noise  that  would 
have  been  made,  had'  cars  been  attached.  The  mere  circumstance  of 
speed  of  the  train,  standing  alone,  may  not  be,  and  probably  is  not, 
conclusive  on  the  question  of  the  negligence  of  the  defendant;  but 
the  high  rate  of  speed  at  which  this  engine  was  going,  and  the  failure 
to  give. the  required  warning  of  its  approach  to  the  crossing,  is  sub- 
stantial evidence  of  defendant's  negligence.  In  Hunt  v.  Fitchburg  R. 
R.  Co.,  22  App.  Div.  212,  47  N.  Y.  Supp.  1034,  it  was  held: 

"The  speed  of  the  train,  be  it  ever  so  great,  Is  not  In  itself  a  negUgent 
act;  but,  when  great  speed  is  reached,  the  notice  of  its  approach  must  be 
commensurate  with  It.  The  warning  must  be  adequate  to  the  increased 
speed." 

^  The  adoption  of  this  rule  here  gives  the  defendant  the  latitude  al- 
lowed for  a  backwoods  or  farm  crossing;  it  is  not  intended  to  hold 
rules  may  not  be  adopted  by  municipalities  regulating  the  speed  of 
trains.  22  App.  Div.  212,  47  N.  Y.  Supp.  1034,  above  cited,  founds  the 
above  rule  on  Warner  v.  N.  Y.  C.  R.  R.  Co.,  44  N.  Y.  465.    *' 

[4]  The  appellant,  in  effect,  contends  further  that  the  plaintiff 
bases  his  action  on  wanton  and  willful  negligence;  that,  the  proof 
having  failed  in  that  regard,  the  nonsuit  should  stand.  In  para- 
graph 8  of  the  complaint  it  is  alleged  that — 

*'Said  engine  was  negligently,  willfully,  and  wantonly  run  into  the  said 
track,  without  any  care  or  caution  being  exercised  by  the  operators  of  said 
engine,  and  w^lthout  any  regard  for  the  life  and  limb  of  the  persons  oper- 
ating said  automobile." 

Paragraphs  6  and  7  of  the  complaint  sets  out  a  cause  of  action  for 
negligence,  and  closes  with  the  allegation  that  the  death  and  damage 
was — 
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"an  solely  through  the  negligence,  want  of  care,  and  omission  of  dnty  of 
the  above-named  defendant  and  the  operator  of  said  locomottve  engine  at 
said  time  and  place." 

The  defendant  went  to  trial  on  both  issues,  so  far  as  they  were 
tendered  by  the  pleadings.  Plaintiff  was  not  required  to  elect  between 
the  theories,  and  the  judge,  granting  the  motion  for  nonsuit  and  dis- 
missal of  the  complaint,  passed  upon  both  questions ;  both  were  in  the 
case.  Appellant  is  entitled  to  have  the  case  passed  upon  in  accordance 
with  and  upon  the  theory  of  the  ruling  of  the  trial  judge. 

[B,  8]  Is  the  affirmative  proof  on  the  part  of  respondent,  as  to  the 
contributory  negligence  of  La  Goy,  such  that  it  became  a  question  of 
law,  and  warranted  taking  the  case  from  the  jury?  The  record  shows 
that  when  the  truck  was  within  43  feet  of  the  crossing  the  driver  look- 
ed west;  he  had. a  clear  view  for  900  feet,  except  for  telegraph  poles; 
and  that  was  about  the  first  view  for  several  feet  farther  north  that 
could  be  had  of  the  track,  because  the  milk  platform  cut  off  the  view. 
The  auto  was  going  9  or  10  miles  an  hour ;  after  looking  west  he  look- 
ed east ;  the  road  was  rough,  and  he  was  handling  his  car.  After  first 
looking,  if  he  was  going  9  miles  an  hour,  he  was  going  a  mile  in  about 
6%  minutes.  Forty-three  feet  is  a  little  over  V120  of  a  mile ;  it  will  be 
seen  that  the  driver  did  about  all  he  had  time  to  do.  The  engine  and 
tender  was  coming  toward  the  crossing  at  the  rate  of  almost  a  mile, 
if  not  a  full  mile,  a  minute ;  900  feet  is  a  little  over  one-sixth  of  the 
5,280  feet  in  a  mile.  Twelve  seconds  is  not  much  time  to  look  both 
ways  and  look  out  for  the  auto  truck  on  a  rough  road.  No  warning 
was  given ;  the  engine  did  not  slack  its  speed.  The  first  thing  the  driver 
saw  out  of  the  ordinary  was  the  man  swinging  his  arms ;  he  did  not 
hear  what  he  said  and  supposed  he  was  directing  him  to  go  to  the  store 
of  his  employer  to  draw  some  freight.  He  saw  the  engine  when  it  was 
within  30  feet  of  him;  La  Goy  called  to  him  to  "give  it  gas."  It 
is  evident  that  the  only  thing  he  could  do  there  was  to  try  and  cross,  as 
he  could  not  reverse;,  he  was  upon  the  crossing.  The  acts  of  omis- 
sion or  commission  chargeable  to  the  driver  after  he  became  conscious 
of  the  presence  of  the  engine  cannot  be  passed  upon  as  a  question  of 
law  by  the  court.  He  then  faced  an  emergency  of  imminent  peril, 
where  the  absence  of  the  best  judgment  does  not  defeat  his  right  to 
go  to  the  jury.  Gartland  v.  New  York  Zoological  Society,  135  App. 
Div.  163,  120  N.  Y.  Supp.  24;  Palmer  v.  Larchmont  Horse  Railway 
Co.,  112  App.  Div.  341,  98  N.  Y.  Supp.  567,  affirmed  189  N.  Y. 
566,  82  N.  E.  1130. 

However,  this  holding  will  not  avail  the  appellant,  unless  there  was 
freedom  from  contributory  negligence  of  the  driver  of  the  truck,  in 
getting  into  the  position  of  imminent  peril.  When  Bodah  gave  the 
warning,  they  had  turned  into  the  driveway  north  of  the  railroad  to 
cross  the  track;  witness  was  within  15  or  20  feet  of  the  track  to  the 
south.  He  first  beckoned  them  to  stop  and  then  to  come  on;  the 
driver  thought  he  meant  for  them  to  come  on;  as  we  have  seen,  no 
warning  had  been  giveri  by  the  engine  of  its  approach,  and  it  was 
cdming  at  a  very  high  rate  of  speed;  the  time  required  to  go  a  few 
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feet,  at  9  or  10  miles  an  hour,  is  infinitesimal.  The  driver  did  four 
things  necessary  during  that  infinitesimal  space  of  time:  He  looked 
west ;  he  looked  east ;  he  observed  the  rough  road  over  which  he  was 
driving;  and  he  handled  the  wheel  to  guide  his  car.  Thinking,  during 
the  time  he  was  covering  that  43  feet,  was  not  a  matter  of  minutes, 
nor  fractions  of  minutes ;  he  had  to  think  in  a  second,  in  the  fraction 
of  a  second.  Under  the  circumstances  the  question  of  contributory 
negligence  was  for  the  jury;  the  court  erred  in  granting  defendant's 
motion  for  nonsuit.  Judson  v.  Central  Vermont  R.  R.  Co.,  158 
N.  Y.  597,  53  N.  E.  514;  Lewis  v.  Long  Island  R.  R.  Co.,  162  N.  Y. 
52,  56  N.  E.  548. 

Judgment  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  abide  the  event.    All  concur. 


(191  App.  Dlv.  655) 

DEYO  ct  al.  ▼.  HUDSON  et  at 

(Supreme  Court,  AppeUate  Division,  Third  Department.    May  6,  1920.) 

1.  Pleading  ^=:»216<1) — ^Acceptance  of  bimilab  complaint  as  suFnciENT  in 

PRIOR  action  to  be  CONSIDERED  IN  DETERMINING  SUFFICIENCY  ON  DEMURRER. 

The  fact  that  a  similar  complaint  was  accepted  by  the  parties  and  by 
the  courts  as  stating  a  cause  ol  action  in  another  action  between  the 
parties,  which  was  dismissed,  is  not  to  be  disregarded  or  ignored  In 
determining  whether  the  present  complaint  Is  vulnerable  to  the  objection 
that  it  improperly  unites  causes  of  action. 

2.  Action   «=»38(1) — Fraud   <S=>41 — Complaint   held   to    state   a   single 

CAUSE  OP  action  FOR  FRAUD,  ALTHOUGH  ALLEGING  ACTS  CONSTITUTING  EM- 
BEZZLEMENT. 

In  an  action  by  a  firm  of  attorneys  against  a  broker,  who  received  mon- 
eys from  one  who  had  been  a  member  of  firm  and  had  speculated  with 
trust  funds,  complaint  held  based  on  fraudulent  representations  and  de- 
celt,  and  to  state  only  one  cause  of  action,  as  against  a  demurrer,  although 
it  contains  allegations  that  the  funds  were  stolen  and  embezzled,  and 
that  defendant  knew  thereof. 

Appeal  from  Special  Terai,  Tioga  County. 

Action  by  Israel  T.  Deyo  and  another  against  Charles  I.  Hudson  and 
others,  as  copartners  under  the  firm  name  of  C.  I.  Hudson  &  Co.  From 
so  much  of  an  order  as  directs  that  their  demurrer  be  overruled,  cer- 
tain of  the  defendants  appeal.  Order  unanimously  affirmed,  with  leave 
to  defendants  to  answer. 

See,  also,  174  App.  Div.  746,  161  N:  Y.  Supp.  494. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Worcester,  Williams  &  Saxe,  of  New  York  City  (Nathan  L.  Miller, 
of  Syracuse,  and  John  G.  Saxe,  of  New  York  City,  of  counsel),  for  ap- 
pellants. 

Hinman,  Howard  &  Kattell,  of  Binghamton  (Harvey  D.  Hinman,  of 
Binghamton,  of  counsel),  for  respondents. 

WOODWARD,  J.  This  is  an  appeal  from  an  order  of  the  Tioga 
Special  Term  entered  in  Broome  county,  overruling  defendants*  de- 

^=»For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  DigesU  &  Indexes 
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murrer  to  the  complaint;  said  demurrer  having  been  interposed  upon 
the  sole  ground  that  causes  of  action  have  been  improperly  united  and 
that  this  appears  upon  the  face  of  the  complaint.  To  sustain  a  demur- 
rer on  this  ground  it  must  further  appear,  as  far  a^  the  present  com- 
plaint is  concerned,  that  the  causes  of  action  pleaded,  assuming  that 
more  than  one  cause  is  set  forth,  do  not  arise  out  of  the  same  transac- 
tion or  transactions  connected  with  the  same  subject  of  action,  and  that 
they  are  not  consistent  with  each  other.  Code  of  Civil  Procedure,  § 
484. 

A  prior  action,  growing  out  of  the  transactions  involved  in  the 
present  litigation,  has  had  consideration  in  the  trial  court,  and  also  in 
this  court,  as  well  as  in  the  Court  of  Appeals,  on  prior  appeals 
from  the  judgments  rendered  in  that  action.  Deyo  v.  Hudson,  174 
App.  Div.  746,  161  N.  Y.  Supp.  494;  Id.  225  N.  Y.  602, 122  N.  E.  635 ; 
Id.  226  N.  Y.  685,  123  N.  E.  851.  The  trial  court  dismissed  the  ac- 
tion, after  the  jury  returned  special  findings  of  fact  favorable  to  the 
plaintiffs  on  the  disputed  facts  arising  upon  the  trial.  This  judgment 
has  been  treated  by  the  Court  of  Appeals  as  a  judgment  of  nonsuit, 
and  as  not  depriving  the  plaintiffs  of  the  right  to  bring  another  suit 
for  the  same  cause  of  action,  and  the  suit  now  before  the  court  is  such 
new  action. 

The  plaintiffs,  in  the  first  suit,  appealed  to  this  court  from  the  judg- 
ment dismissing  the  suit,  and  this  court  reversed  the  judgment  of  the 
trial  court,  rendered  final  judgment  in  favor  of  the  plaintiflFs  and 
against  the  defendants,  based  upon  the  findings  of  specific  facts  em- 
bodied in  the  verdict  of  the  jury,  and  awarded  plaintiffs  a  judgment  of 
upwards  of  $67,000  damages,  interest,  and  costs.  The  defendants  took 
a  further  appeal  from  the  judgment  of  the  Appellate  Division  to  the 
Court  of  Appeals,  where  the  judgment  was  reversed,  and  the  judgment 
of  nonsuit  of  the  trial  court  affirmed  and  reinstated.  On  motion  for  a 
reargument  in  the  Court  of  Appeals  a  memorandum  opinion  was  hand- 
ed down,  wherein  that  tribunal  held,  among  other  things,  that  the  ac- 
tion was  for  fraud  and  deceit,  and  stood  or  fell  on  the  false  representa- 
tions of  defendants'  agent,  and  was  not  based  upon  the  theory  that 
defendants  received  moneys  stolen  from  plaintiffs,  with  notice  that  it 
belonged  to  plaintiffs'  clients ;  thsLt  the  evidence  offered  by  plaintiffs 
of  their  freedom  from  fault  and  legal  causation  was  not  merely  unsat- 
isfactory, but  insufficient,  and  that,  while  the  Court  of  Appeals  could 
not  grant  a  new  trial  in  its  judgment  of  reversal,  the  dismissal  of  the 
complaint  by  the  trial  court,  and  its  affirmance  by  the  Court  of  Ap- 
peals, was  not  on  the  merits,  and  the  plaintiffs  could  maintain  a  new 
suit  for  the  same  cause  of  action,  within  a  year  after  the  final  determi- 
nation of  the  appeal  in  the  Court  of  Appeals — citing  Code  Civ.  Proc.  § 
405;  Wooster  v.  42d  St.  &  F.  St.  Ferry  R.  R.  Co.,  71  N.  Y.  471.  The 
present  second  suit  is  thus  warranted  and  authorized  under  the  above 
rulings  of  the  Court  of  Appeals. 

It  further  appears  to  be  conceded  by  both  parties  that,  if  the  present 
new  action  is  not  "for  the  same  cause"  as  the  first  action,  it  is  barred 
by  the  statute  of  limitations  applicable  to  such  an  action,  but  that  if  is 
saved  from  the  operation  of  the  statute  if  it  is  for  the  same  cause,  pur- 
suant to  section  405  of  the  Code  of  Civil  Procedure,  which,  in  a  situa- 
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tion  like  the  present/extends  the  time  fof  bringing  a  new  attion,  in  case 
of  a  reversal  on  appeal,  for  one  year  after  such  reversal.  The  deci- 
sions above  referred  to  also  recognize  and  hold  that  of  the  Court  of 
JVppeals,  at  least  by  implication,  that  the  complaint  in  the  first  suit 
stated  facts  constituting  a  cause  of  action,  and  that  the  nonsuit  was 
proper  only  because  of  insufficiency  of  the  evidence,  and  was  not  on 
the  merits. 

As  the  complaint  in  the  new  suit  contains  substantially  all  of  the  ma- 
terial allegations  found  in  the  complaint  in  the  first  suit,  and  some 
.additional  ones  which  in  no  way  destroy  the  original  cause  of  action,  it 
follows  that  the  complaint  in  the  new  action  states  or  must  be  regarded 
as  presenting  a  cause  of  action  valid,  if  it  can  be  established  by  proper 
evidence.  Indeed,  the  demurrer  to  the  complaint  in  the  new  action  is 
not  based  on  the  ground  that  the  complaint  does  not  state  a  cause  of 
action,  but  on  the  ground  that  the  complaint  states  several  causes  of 
action,  and  that  these  are  of  a  character  which  cannot  be  united  in  the 
same  complaint,  as  not  arising  out  of  the  same  transaction,  or  transac- 
tions connected  with  the  same  subject  of  action,  and  as  not  belonging 
to  any  one  of  the  groups  authori;sed  for  joinder  by  section  484  of  the 
Code,  and  as  not  consistent  with  one  another. 

The  sole  question  presented  on  the  present  appeal  is  whether  it 
appears  upon  the  face  of  the  new  complaint  that  more  than  one  cause 
of  action  i^  pleaded,  and,  if  so,  whether  the  different  causes  so  plead- 
ed are  of  a  nature  which  prevents  their  joinder  in  a  single  complaint 
It  is  not  even  necessary,  nor  perhaps  pertinent,  to  inquire  at  this  junc- 
ture of  the  proceedings  in  the  new  action  whether  the  cause  of  action 
is  the  same  or  not  as  >yas  set  forth  in  the  complaint  in  the  first  action, 
as  that  question  can  properly  arise  only  under  a  plea  of  the  statute  of 
limitations,  should  that  be  set  up  later  on,  in  an  answer  to  the  com- 
plaint. An  examination  of  the  complaint  in  the  first  action,  and  of  the 
decisions  above  referred  to,  in  the  action  tried  thereunder,  is  proper, 
however,  and  may  be  illuminating  on  the  present  question  as  to  wheth- 
er causes  of  action  are  now  improperly  tmited. 

[1]  As  has  already  been  stated,  the  present  complaint  contains  sub- 
stantially all  of  the  material  allegations  of  the  first  complaint,  and 
some  additional  ones,  enlarging  somewhat  upon  the  charge  that  the 
moneys  sought  to  be  recovered  were  the  subject  of  larcenies,  embezzle- 
ments, and  conversions  by  Carver  of  funds  belonging  to  clients  of 
plaintiffs'  firm  of  attorneys,  and  upon  conversion  by  defendants  of  the 
trust  fund  held  by  said  plaintiffs  for  their  clients,  and  the  receipt 
thereof  by  defendants  with  knowledge,  or  imder  circumstances  charg- 
ing them  with  knowledge,  of  their  source.  These  allegations  of  lar- 
ceny and  embezzlement  were  likewise  contained,  in  substance,  in  the 
first  complaint.  While  the  question  of  the  improper  joinder  of  causes 
of  action  does  not  appear  to  have  been  raised  on  the  complaint  in  the 
original  action,  and  that  complaint  itself  may  have  been  subject  to  this 
criticism,  the  fact  that  it  was  not  raised,  and  that  the  complaint  was 
accepted  by  the  parties  and  by  the  courts  as  stating  a  cause  of  action, 
is«not  to  be  disregarded  nor  ignored  in  determining  whether  the  present 
complaint,  essentially  similar  as  it  is  to  the  first  complaint,  is  vulner- 
able to  this  objection. 
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The  line  of  demarcation  between  strictly  material  and  essential 
allegations  of  the  cause'  of  action  and  those  of  an  explanatory,  sub- 
sidiary, and  frequently  unnecessary  character  is  often  vague  and  not 
easily  located,  and  this  is  also  true  of  the  further  question,  often  pre- 
sented under  such  a  pleading,  as  to  whet|ier  the  additional  facts  there- 
m  stated  constitute  a  separate  and  separable  cause  of  action,  or  are 
to  be  regarded  as  mere  surplusage  or  extraneous  matter.  The  modern 
tendency  toward  a  liberal,  rather  than  a  narrow  or  technical,  construc- 
tion of  pleadings,  i?  likewise  not  to  be  disregarded,  and  leads  rather 
to  an  interpretation  sustaining  the  validity  of  a  complaint  which  sets 
up  matters  with  perhaps  unnecessary  detail  and  fullness,  but  which  es- 
sentially grow  out  of  a  primary  transaction. 

[2]  The  present  action,  as  was  the  prior  one,  may  fairly  be  regard; 
ed  as  brought  to  recover  money  damages  based  on  fraudulent  repre- 
sentations made  by  defendants  to  plaintiffs,  as  well  as  fraudulent  con- 
cealments on  the  part  of  the  defendants,  and  the  larceny  and  embezzle- 
ment of  trust  funds  by  Carver,  and  their  subsequent  receipt  and  con- 
version by  the  defendants  with  knowledge,  or  under  circumstances 
charging  them  with  knowledge,  of  their  origin,  may  fairly  be  treated 
as  incidents  of  and  steps  in  the  entire  transaction,  or,  at  least,  as  not 
constituting  or  being  intended  to  set  forth  a  separate,  distinct,  or  sepa- 
rable cause  or  causes  of  action.  This  construction  is  also  in  the  inter- 
est of  the  prompt  determination  of  this  action  upon  the  merits,  and  of 
substantial  justice,  and  therefore,  in  the  absence  of  a  clearly  presented 
case  of  misjoinder  of  improper  and  irreconcilable  causes  of  action, 
conunends  itself  to  favorable  consideration  and  adoption  by  the  courts. 

It  has  been  observed,  as  a  general  proposition,  that  in  actions  of 
fraud  each  case  must  or  is  likely  to  depend  upon  its  own  circum- 
stances. While  this  principle  relates  to  the  merits  of  such  a  contro- 
versy, it  is,  by  analogy,  not  inapplicable  to  pleadings  in  such  cases,  and 
may  properly  be  applied  to  the  complaint  now  before  us,  which  may 
fairly  be  regarded  as  stating  a  single  cause  of  action,  and  in  no  event 
claims  arising  out  of  transactions  not  connected  with  the  same  subject 
of  action,  or  inconsistent  with  each  other. 

An  interesting  question  might  well  be  considered  in  support  of  the 
validity  of  the  complaint  upon  the  ground  that,  even  if  different  causes 
of  action  are  stated  in  the  complaint,  they  all  consist  of  injuries  to  per- 
sonal property,  and  as  such  could  be  joined,  if  not  inconsistent  with 
each  other,  under  subdivision  6  of  section  484  of  the  Code,  having  in 
mind  that  an  injury  to  property  is  defined  by  subdivision  10  of  section 
3343  of  the  Code  as  "an  actionable  act  whereby  the  estate  of  another 
is  lessened,  other  than  a  personal  injury  or  the  breach  of  a  contract." 
Benedict  v.  Guardian  Co.,  58  App.  Div.  302,  68  N.  Y.  Supp.  1082; 
Campion  v.  Searing,  47  Hun,  237.  In  the  view  we  take  of  the  essential 
unity  of  the  cause  of  action,  it  seems  unnecessary  to  consider  this  fur- 
ther proposition. 

The  order  appealed  from  should  therefore  be  affirmed,  with  costs  to 
plaintiffs,  with  leave  to  the  defendants  to  answer  within  20  days  on 
payment  of  costs.    All  concur. 
181  N.T.S.— 54 
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(110  Mlsc  Rep.  683) 

UNITED  STATES  TRUST  CO.  v.  WEBB  ct  aL 
(Supreme  (>)urt,  Special  Term,  New  Tork  County.    March,  1920.) 

PXBFBTXTITIEB  <8=»4(15) — ^POWEBS  <SS941 — WxLL  OF  BEZ7XFICIABT  HAVIWO  POWEB 
OF  APPOINTMENT  OON8TBUED;  REAL  PBOPEBTY  LAW,  |  48,  NOT  APPLYING 
TO  TRUSTS. 

Where  a  trust  agreement  made  Income  of  a  fund  payable  to  settlor's 
wife  until  her  death  or  remarriage,  and  then  to  settlor's  son  for  life 
and  on  his  mother's  ^remarriage  before  he  reached  30,  he  received  all  the 
Income,  and  when  he  reached  30  one-half  of  the  principal,  as  provided 
by  the  trust,  which  also  provided  that  on  his  death  the  balance  of  the 
fund  was  to  be  distributed  as  directed  by  his  will,  and  if  he  made  no 
such  direction  equally  between  his  surviving  uncles,  and  where  be  died 
without  Issue  and  bequeathed  one-fourth  of  the  fimd,  and  provided  that 
on  his  death  without  lineal  descendants  the  remaining  three-fourths 
should  go  to  his  widow  for  life  or  until  her  remarriage,  with  remainder 
to  a  brother  and  his  descendants,  and  finally  to  his  three  uncles  or  their 
issue  per  stirpes,  the  widow's  administrators  held  entitled  to  one-fourtii 
of  testator's  estate,  less  advancements,  and  the  residue  was  to  be  paid 
to  his  brother  out  of  the  share  passing  to  the  administrators ;  Real  Prop- 
erty Law,  §  43,  not  applying  to  trusts,  but  only  to  legal  life  estates. 

Action  by  the  United  States  Trust  Company  against  John  Griswold 
Webb  and  others  for  a  judicial  settlement  of  plaintiff's  accounts,  as 
trustee  of  Henry  Walter  Webb,  Sr.  Judgment  for  plaintiff,  directing 
certain  payments. 

Stewart  &  Shearer  and  McCready  Sykes,  of  New  York  City,  for 
plaintiff. 

'  Root,  Clark,  Buckner  &  Rowland  and  Vanderbilt  Webb,  all  of  New 
York  City,  for  defendant  Webb. 

Richmond  J.  Reese  and  Richard  H.  Clarke,  both  of  New  York  City, 
for  Charles  Eastman  and  others. 

COHALAN,  J.  Plaintiff  sues  for  a  judicial  settlement  of  its  ac- 
counts as  trustee  of  a  trust  created  by  an  agreement  made  on  July  1, 
1899,  between  Henry  Walter  Webb,  Sr.,  and  the  United  States  Trust 
Company.  By  the  terms  of  the  trust  agreement  the  settlor  transfer- 
red to  the  trust  company  certain  securities,  to  be  held  in  two  equal  and 
distinct  trust  funds.  The  settlement  of  only  one  of  these  trust  funds 
is  involved  in  this  action.  Under  the  provisions  of  the  trust  the  trus- 
tee was  to  pay  the  income  of  the  fund  to  the  wife  of  Henry  Walter 
Webb,  Sr.,  until  her  death  or  remarriage.  Thereafter  the  income 
was  to  go  to  Walter  Webb,  Jr.,  for  his  life.  The  latter  was  also  to  get 
one-half  of  the  principal  of  the  fund  at  that  time,  if  he  had  already 
reached  the  age  of  30,  or  thereafter  when  he  should  reach  sudi  age. 
Upon  Walter  Webb,  Jr.'s,  death  the  balance  of  the  fund  was  to  be 
distributed  as  he  in  his  will  directed,  and  upon  his  failure  to  so  direct 
the  balance  was  to  be  divided  equally  between  his  surviving  uncles. 
In  the  year  1900  Henry  Walter  Webb,  Sr.,  died,  and  the  trust  com- 
pany continued  to  pay  the  income  to  his  widow  until  the  year  1904, 
when  she  remarried.  At  that  time  Walter  Webb,  Jr.,  had  not  reached 
the  age  of  30  years,  and  accordingly  he  received  the  income  from  the 

$=>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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entire  fund.  In  the  year  1916  Walter  Webb,  Jr.,  became  30  years  of 
age,  and  one-half  of  the  principal  of  the  fund  was  paid  to  himi  &nd  he 
received  the  income  from  the  remai/iing  one-half  until  his  death  on 
January  18,  1919.  In  his  will  he  attempted  1o  exercise  the  power  of 
appointment  given  to  him  over  the  trust  fund.  In  paragrapJi  E  of  part 
first  of  the  will  there  are  directions  as  to  the  distribution  of  the  residue 
of  the  fund  in  case  the  testator  left  his  wife,  Copstance  E.  Webb,  sur- 
viving him.    She  did  survive  him,  but  died  on  July  8,  1919. 

The  principal  question  at  issue  is  the  interpretation  and  the  validity 
of  paragraph  E  of  the  first  part  of  the  will.  In  brief,  the  testator  be- 
queathed one-quarter  of  the  residue  of  the  trust  fund  to  his  widow  ab- 
solutely, and  in  the  event  of  the  testator's  death  without  lineal  descend- 
ants the  remaining  three-quarters  to  his  wife  for  life  or  until  her  re- 
marriage, with  remainders  over  to  his  brother,  J.  Griswold  Webb,  the 
latter's  lineal  descendants,  and  finally  to  the  testator's  three  uncles 
or  their  issue  per  stirpes.  The  testator  further  requested  his  widow 
to  convey  her  life  estate  to  trustees  upon  certain  trusts.  The  testator 
died  without  issue,  and  his  brother,  John  Griswold  Webb,  was  bom 
August  13,  1890.  The  administrators  of  the  estate  of  Constance  E. 
Webb  now  claim  that  the  power  of  appointment  was  invalidly  exer- 
cised by  Walter  Webb,  Jr.,  with  respect  to  the  trust  fund  residue,  and 
that  in  consequence  thereof  the  next  of  kin  of  his  deceased  widow 
afer  entitled  to  the  entire  trust  fund  residue  by  operation  of  law  and 
by  the  Statute  of  Distributions  of  the  state  of  New  York.  In  this 
position  they  stand  apart  from  all  other  parties  to  the  suit. 

The  plaintiff  contends  that  the  estate  should  be  distributed  in  accord- 
ance with  the  directions  of  the  will  of  Walter  Webb,  Jr,,  executing 
the  power  of  appointment  confided  in  him  by  his  deceased  father.  The 
validity  of  the  appointment  of  one-fourth  of  the  trust  fund  residue  to 
Constance  Webb,  absolutely,  is  unquestioned.  This  gift  was  subject 
to  no  limitations  over,  and  passed  to  her  outright  upon  the  testator's 
death.  It  amply  provided,  upon  her  death,  for  the  relatives  of  Con- 
stance Webb.  With  respect  to  the  remaining  three-quarters,  I  am 
satisfied  that  the  testator  specifically  directed  that  it  should  pass  to  his 
widow  **to  be  held  and  enjoyed  by  her  during  her  life  or  until  her  re- 
marriage." The  will  not  only  in  precise  words  restricts  the  widow's 
interest  to  a  life  estate,  but  proceeds  to  limit  various  remainders  on 
this  legal  life  estate.  The  will  then  provides  that  the  widow  might- 
convey  her  legal  life  estate  in  trust,  because  the  testator  had  been  un- 
able, under  the  law  against  the  suspension  of  absolute  ownership,  to 
leave  it  in  trust  for  her.  If  he  died  leaving  his  widow  without  chil- 
dren, she  was  to  get  ever3rthing  during  her  lifetime,  and  care  was  exer- 
cised to  provide  that  at  her  death  the  property  was  not  to  go  to  her 
next  of  kin,  but  should  return  to  the  testator's  brother,  John  Griswold 
Webb.  In  this  disposition  he  followed  the  plan  and  theory  of  his  fa- 
ther's trust  gift. 

It  seems  to  have  been  the  family  scheme  to  give  the  beneficial  uses 
of  the  property  to  the  respective  widows  for  life,  and  thereafter  the 
property  should  pass  over  to  those  of  the  testators'  flesh  and  blood; 
in  a  word,  that  the  property  should  not  pass  into  alien  channels.    Un. 
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der  section  43  of  the  Real  Property  Law  (Consol.  Laws,  c.  50)  the 
prohibition  against  more  than  two  successive  Hfe  estates  has  no  appli- 
cation. In  the  case  at  bar  the  property  was  held  in  trust  for  the  lives 
of  his  mother  and  Walter  Webb,  Jr. ;  the  trust  being  followed  by  the 
appointment  under  a  power  of  a  legal  life  estate  to  Constance  Webb, 
and  of  a  legal  remainder  in  fee  to  John  Griswold  Webb.  The  authori- 
ties hold  that  section  43  of  the  Real  Property  Law  does  not  apply  to 
trusts,  but  only  to  legal  Hfe  estates.  La  Farge  v.  Brown,  31  App.  Div. 
542,  52  N.  Y.  Supp.  93;  Matter  of  Hurlbut,  51  Misc.  Rep.  263,  100 
N.  Y.  Supp.  1098;  Matter  of  Abbey,  98  Misc.  Rep.  506,  164  N.  Y. 
Supp.  934. 

I  hold  that  judgment  in  favor  of  the  plaintiff  may  be  entered  direct- 
ing the  payment  of  one-fourth  of  the  principal  of  the  estate  of  Walter 
Webb,  Jr.,  to  the  administrators  of  Constance  E.  Webb,  less  advances 
heretofore  made  thereon,  and  of  the  residue  to  John  Griswold  Webb, 
without  costs,  payable  out  of  tfie  share  passing  to  the  administrators 
of  Constance  E.  Webb. 

Judgment  accordingly. 


<110  Misc.  Rep.  704) 

DELANO  V.  EQUITABLE  TRUST  CO.  OF  NEW  YORK. 

^  (Supreme  Court,  Special  Term,  Kingg  County.    March,  ld20.)         .  -t 

1.  Banks  and  banking  ^s»134(1) — ^Bank  hat  apply  a  deposit  on  thb  de- 

positob's  indebtedness  to  it  without  notice. 

A  bank  may  look  to  deposits  in  its  hands  for  the  repayment  of  any 
indebtedness  to  it  by  a  depositor,  and  may  apply  the  debtor's  deposit  on 
his  debt  to  the  bank  as  it  becomes  due,  since,  as  the  deposit  creates  a 
debt  against  the  bank,  the  right  to  set-off  applies,  and  the  bank  may 
so  apply  the  deposits  without  notice. 

2.  Banks  and  banking  ^3»11&^Relatton  or  bank  to  depositob  is  that 

OF  debtob. 

The  relation  of  banker  and  depositor  creates  the  relation  of  debtor  and 
creditor,  as  the  depositor's  money  is  taken  by  the  bank  in  the  nature  of  a 
gratuitous  loan,  and  thereupon  it  charges  Itself  with  a  debt  absolutely 
due  to  the  depositor. 

Action  by  Mortimer  J.  Delano  against  the  Equitable  Trust  Company 
of  New  York.  Defendant's  motion  for  judgment  on  the  pleadings 
granted. 

Murray,  Prentice  &  Rowland,  of  New  York  City  (Franklin  P.  Fer- 
guson, of  New  York  City,  of  counsel),  for  the  motion. 
.    John  W.  Goff,  of  New  York  City,  opposed. 

KAPPER,  J.  [1]  The  rule,  that  a  bank  may  look  to  deposits  in 
its  hands  for  the  repayment  of  any  indebtedness  to  it  on  the  part  of 
the  depositor  and  may  apply  the  debtor's  deposits  on  his  debt  to  the 
bank  as  it  becomes  due,  is  so  well  established  as  to  render  unneces- 
sary here  a  citation  of  the  long  line  of  cases.  See  7  C.  J.  653.  In 
the  case  at  bar  the  question,  which  arises  upon  a  motion  for  judgment 
on  ^he  pleadings,  is  whether  such  a  right  of  set-off  can  be  exercised 
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Without  notice  to  the  depositor.  The  material  facts  of  the  separate 
defense,  which  show  that  the  payment  of  plaintiff's  checks  was  refus- 
ed because  of  the  application  of  his  deposit  to  the  amount  of  a  due 
note  made  by  him  and  owing  to  the  defendant,  are  admitted.  So  far 
it  would  seem,  under  the  authorities,  that  defendant  exercised  a  legal 
right,  and  that  the  plaintiff's  claim  that  he  was  negligently  and  wrong- 
fully suffered  to  draw  against  his  deposit  a  nUmber  of  checks  which 
the  defendant  bank  dishonored  to  his  injury,  would,  if  the  defendant's 
answer  be.  taken  as  true,  be  without  legal  merit.  By  an  order  the  plain- 
tiff was  required  to  reply  to  the  defendant's  defense.  That  reply 
admits  the  facts,  but  asserts  that  the  defendant  made  such  offset  with- 
out notice  to  the  plaintiff.  And  this  question  of  notice  is  the  sole  one 
for  determination. 

[2]  The  relation  of  banker  and  depositor  creates  the  relation  of 
debtor  and  creditor.  The  depositor's  money  is  taken  by  the  bank  in 
the  nature  of  a  gratuitous  loan,  and  thereupon  the  bank  charges 
itself  with  a  debt  absolutely  due  to  the  depositor.  And  this  is  so, 
though  the  bank  were  to  lose  the  money  without  fault.  Where  a 
depositor  is  indebted  to  his  bank,  there  exists  a  mutual  indebtedness, 
and  the  right  of  set-off  applies.  Both  the  banker  and  depositor  hold 
as  debtors  the  moneys  of  their  creditors,  and  the  right  of  either  to 
make  application  to  the  debt  of  the  credit  is  determinable  by  the  or- 
dinary rules  of  law  relating  to  the  right  of  set-off.  Such  rules  of  law 
between  a  bank  and  its  depositor  are  the  same  as  those  applicable  to 
other  parties.  Morse,  Banks  (5th  Ed.)  §  334.  In  Meyers  v.  New  York 
County  Nat.  Bank,  36  App:  Div.  482,  484,  55  N.  Y.  Stipp.  504,  505, 
Mr.  Justice  CuUen  said: 

'The  existence  of  what  Is  called  a  banker's  lien  is  well  recognized  in  com- 
mercial circles  and  by  the  law.  'The  rule  may  be  broadly  stated  that  the 
bank  has  a  general  lien  on  all  moneys  and  funds  of  a  depositor  In  its  posses- 
sion for  the  balance  of  the  general  account'  (Morse,  Banks,  §  324),  though  the 
lien  is  only  for  accounts  that  are  at  the  time  due  and  payable  (Jordan  v.  Na- 
tional Shoe  &  Leather  Bank,  74  N.  Y.  467).  'Ordinarily  that  [the  lien]  at- 
taches in  favor  of  the  bank  upon  the  securities  ahd  moneys  of  the  customer 
deposited  in  the  usual  course  of  business,  for  advances  which  are  supposed  to 
be  made  upon  their  credit.  It  attaches  to  such  securities  and  funds,  not  only 
against  the  depositor,  but  against  the  unknown  equities  of  all  others  in  in- 
terest, unless  modified  or  waived  by  some  agreement,  express  or  implied,  or 
by  conduct  inconsistent  with  its  assertion.'  National  Bank  v.  Insurance  Co.. 
104  U.  S.  54.  Such  being  the  law  and  commercial  usage,  when  a  depositor 
opens  an  account  in  a  bank,  that  very  act,  in  the  absence  of  an  agreement  to 
the  contrary,  authorizes  the  appropriation  of  his  deposit  balance  to  any  ma- 
tured claims  the  bank  may  hold  against  him,  the  same  as  if  he  then  executed 
an  agreement  in  writing  to  that  effect" 

In  Marsh  v.  Oneida  Central  Bank,  34  Barb.  298,  the  plaintiff  sued 
as  assignee  of  one  Hyland  to  recover  the  assignor's  deposit  in  the  de- 
fendant bank,  the  defense  to  which  was  a  liability  of  the  depositor 
upon  a  past-due  note  upon  which  the  bank  had  theretofore  recovered 
judgment  and  for  which  it  counterclaimed.  It  was  said  by  the  court 
(page  300): 

**The  bank  had  the  right  at  any  time  to  apply  the  amount  in  payment  of 
the  note  then  past  due.  Commercial  Bank  of  Albany  v.  Hughes,  17  Wend.  94 ; 
Ketchum  v.  Stevens,  6  Duer,  463.    As  the  plaintiff  insists  that  the  money  was 
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not  paid  upon,  or  in  part  payment  of,  the  note,  there  was  no  obligation 
upon  the  defendant  so  to  apply  it.  It  was  optional  with  the  bank  whether  it 
would  do  so  or  not ;  but  omitting  to  make  the  application,  and  postponing  it 
until  after  the  recovery  of  the  judgment,  did  not  affect  the  right.  After 
as  well  as  before  the  recovery  of  the  Judgment,  the  right  of  the  defendant  to 
apply  the  money  in  payment  of  the  debt  due  from  the  plaintifiTs  assignor  was 
perfect.  The  officer  of  the  bank  testified  that  the  application  was  made;  but 
whether  it  was  or  not  is  immaterial.  If  it  was  not  made,  then  the  defendant 
was  the  debtor  of  Hylan^  to  the  amount  of  the  deposit,  and  the  latter  was 
the  debtor  of  the  bank  to  the  amount  of  the  Judgment,  and  the  one  constituted 
a  legal  as  well  as  equitable  set-off  against  the  other.  The  bank  was  not 
bound  to  pay  the  checks  of  Hyland,  or  regard  the  transfer  to  the  plaintiff, 
made  after  the  right  of  the  defendant  to  set  off  the  Judgment  had  accrued." 

In  no  case  in  this  state  to  which  my  attention  has  been  called  has 
it  been  decided  that  the  right  of  set-off  by  a  bank  can  only  be  exercised 
after  notice.  The  well-understood  and  generally  accepted  relations 
existing  between  banker  and  depositor  neither  as  matter  of  law  nor 
custom  call  upon  the  bank  to  notify  the  depositor  that  his  account 
has  reached  or  is  about  to  reach  such  a  state  as  to  require  replenishing 
before  he  attempts  to  further  draw  against  it;  and  the  ordinary  obli- 
gations existing  between  debtor  and  creditor  do  not  demand  notice  to 
the  maker  of  a  note  that  the  same  is  due.  The  debtor  knows,  or  should 
know,  wh^t  he  owes  and  when  it  is  payable.  In  a  case  quite  like  the 
present  (Gamett  v.  McKewan,  L.  R.  8  Exch.  10),  it  was  said : 

'*In  general  it  might  be  proper  or  considerate  to  give  a  notice  to  that  effect, 
but  there  is  no  legal  obligation  on  the  bankers  to  do  so,  arising  either  from 
express  contract  or  the  course  of  dealing  between  the  parties.  The  customer 
must  be  taken  to  know  the  state  of  each  account,  and  if  the  balance  on  the 
whole  is  againsf  him,  or  docs  not  equal  the  checks  he  draws,  he  has  no  right  to 
expect  those  checks  to  be  cashed." 

It  seems  to  me,  therefore,  that  the  reply  alleging  the  defendant's 
right  to  set-oflf  to  have  been  without  notice  to  the  plaintiff  is  insuffi- 
cient in  law,  and  that  the  motion  for  judgment  on  the  pleadings  should 
be  granted,  with-  $10  costs. 

Motion  granted,  with  $10  costs. 
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PEOPLB  V.  CASCIA. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  9,  1920.) 

1.  Ckdokal  law  ^s»741(2)— Eyidencb  of  iohob  wot  itndkbstandinq  nattjbb 

or  OATH  BEU)   SUmOISNTLT  SUPPOftTBD  TO  PKESENT   QtJXCmON  FOB  JUBT. 

In  a  prosecution  £or  robbery,  grand  larceny*  and  assault,  evidence  of 
an  11  year  old  boy,  who  did  not  understand  the  nature  of  an  oath,  to  fix 
the  Identity  of  defendant  as  the  party  commlttlDg  the  crime,  received  un- 
der Code  Cr.  Proc.  §  392,  requiring  such  testimony  to  be  corroborated, 
held  sufficiently  supported  by  Other  evidence  to  make  the  Quefltion  oC 
identity  one  for  the  Jury. 

2.  Criminal  law  ^=s>407(1),  40^— Evioekcb  of  silbnce  whbn  aoousbd^  ^hilb 

undbb  abbe8t,  admissible. 

Although  failure  of  accused  to  testify  on  trial  Is  not  evidence  against 
him,  under  Code  Cr.  Proc.  §  393,  and,  when  arraigned  before  a  magis- 
trate, he  may  remain  silent,  or,  if  he  elect  to  make  a  statement,  the 
questions  which  may  be  asked  are  prescribed  by  section  198,  yet  evi- 
dence that  defendant  remained  silent  Immediately  after  arrest  for  rob- 
bery, when  accused  by  the  victims,  was  admissible;  the  fact  that  he 
was  under  arrest  affecting  the  weight,  and  not  the  competency,  of  such 
evidence. 

3.  OouBTs  <@=991(1) — Supreme  Court  bound  to  follow  ruling  of  Court 

OF  Appeals. 

The  Supreme  Court  is  bound  to  follow  a  rule  laid  down  by  the  Court  of 
Appeals  on  a  given  subject,  without  regard  to  its  own  opinion. 

4.  CouBTS  ^=992 — Inferior  court  govebned  by  dicta  or  bighbb  coubt,  if 

NO  contrary  decisions  govern. 

Dicta  of  the  Court  of  Appeals  would  govexn  the  Supreme  Court  on 
the  same  matter,  if  there  were  no  contrary  decisions  which  must  govern. 

5.  Witnesses  ^s»254 — Refeshing    witness   impropeb,   when    counsel   not 

bubpbibed  at  testimony. 

The  rule  that,  where  cotmsel  is  surprised  at  the  testimony  of  his  wit- 
ness, h^  may  refresh  the  witness'  recollection  by  calling  attention  to  prior 
statements,  did  not  apply  in  a  prosecution  for  robbery,  where  the  dis- 
trict attorney  was  not  surprised,  but  knew  the  victim  would  not  identify 
the  defendant,  and  his  examination  as  to  witness'  previous  identification 
was  improper. 

6.  Criminal  law  ^S9l036(l),  1054(1) — Improperly  admitted  evidence,  not 

objected  OB  exoefted  to,  if  prejudicial,  may  warrant  bevebsal. 

Where  evidence  was  wrongfully  admitted,  and  no  objection  or  exception 
was  taken,  no  error  of  law  was  committed,  but  never  Useless,  If  convinced 
that  such  evidence  resulted  in  prejudice  to  defendant  and  unfair  trial, 
it  is  competent  to  reverse  the  case. 

7.  Cbiminal  law  ^s»419,  420(3)  —  Oiticeb's  testimony  that  prosecuting 

witness  identibied  defendant  competent,  wuebb  witness  refused  to 

ON    trial. 

In  a  prosecution  for  robbery,  it  was  competent  for  the  district  attorney 
to  prove  by  the  officer  arresting  defendant  that  one  of  tlie  victims,  a  wit- 
ness, had  identified  the  defendant  as  one  of  the  robbers  soon  after  the 
robbery,  where  such  witness  upon  trial  refused  to  so  identify  defendant. 

8.  Cbiminal  law  ^=>1170%(1>— Eliciting  fbom  pbosecuting  witness,  be- 

FUSING  TO   identify,  THAT   HE   HAD  IDENTIFIED  ACCUSED,  HELD   HABMLESS, 
WHEBE   OTHEB  EVIDENCE   SUFFICIENT. 

The  district  attorney's  examining  the  prosecuting  witness  In  a  rob- 
bery case,  whom  he  knew  would  not  identify  defendant  as  having  com- 
mitted the  robbery,  as  to  witness  having  so  identified  defendant  soon  after 

^S9For  other  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indezet 
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the  robbery*  held  erroneous,  but  harmless,  where  there  was  sufficient 
evidence  to  sustain  the  con\'iction. 

Jenks,  P.  J.,  dissenting. 

•   Appeal  from  Kings  County  Court. 

Luigi  Cascia  was  convicted  March  3,  1919,  of  robbery  in  the  first 
degree,  grand  larceny  in  the  second  degree,  and  assault  in  the  second 
degree,  and  sentenced  to  not  more  than  10  years  and  6  months  and  not 
less  than  5  years  in  the  state  prison,  and  from  aa  order  refusing  new 
trial  on  the  minutes  he  appeals.    Judgment  and  order  affirmed. 

Argued  before  JENKS,  P.  J.,  and  RICH,  BLACKMAR,  KELLY, 
and  JAYCOX,  JJ. 

David  P.  Price,  of  Brooklyn  (Abraham  H.  Kesselman,  of  Brooklyn, 
on  the  brief),  for  appellant. 

Harry  G.  Anderson,  Asst.  Dist.  Atty.,  of  Brooklyn  (Harry  E. 
Lewis,  Dist.  Atty.,  of  Brooklyn,  on  the  brief),  for  the  People. 

BLACKMAR,  J.  About  8  o'clock  on  the  evening  of  Sunday,  the 
24th  of  November,  1919,  three  men  entered  a  little  grocery  store  at  No. 
100  Harrison  street,  Brooklyn,  kept  by  Pasquale  Delia  Mura  and  Lucia, 
his  wife,  and  at  the  point  of  a  revolver  took  $150  from  the  money 
drawer.  This  robbery  was  conclusively  proved,  and  is  not  controvert- 
ed. The  serious  question  litigated  was  whether  the  defendant  was  con- 
cerned in  it. 

[t]  One  peculiarity  of  the  case  is  that  Pasquale  and  Lucia  Delia 
Mura  deny  that  the  defendant  was  one  of  the  robbers.  Obviously  the 
district  attorney  knew,  when  he  brought  the  case  on  for  trial,  that  such 
would  be  their  testimony ;  nevertheless,  as  he  was  compelled  to  prove 
the  robbery,  he  was  forced  to  call  either  Pasquale  or  Lucia,  and  he 
chose  Lucia.  He  proved  by  her  simply  the  fact  of  the  robbery  and 
turned  her  over  for  cross-examination.  Nothing  was  said  by  her 
about  the  identity  of  the  defendant,  except  that  she  voluntarily  stated 
that  she  did  not  know  the  men  that  robbed  her.  An  important  episode 
of  the  trial,  took  place  at  this  point,  but  I  will  pass  it  over  for  the 
present. 

The  district  attorney  then  placed  upon  the  stand  a  lad  of  about  II 
years  of  age,  a  son  of  tbe  Delia  Muras,  who  was  present  at  the  time 
of  the  robbery.  The  judge  examined  this  boy  to  ascertain  his  under* 
standing  of  the  nature  of  an  oath,  and  declined  to  swear  him.  His  tes- 
timony was,  however,  received  under  section  392  of  the  Code  of  Crim- 
inal Procedure.  An  important  result  flowing  from  this  is  that  the  de- 
fendant cannot  be  convicted  upon  the  testimony  so  given,  "unsupported 
by  other  evidence." 

The  lad  testified  to  the  robbery  and  identified  the  defendant,  A 
police  officer,  James  Guerin,  was  then  called.  Guerin  testified  that, 
while  he  was  standing  in  Columbia  street,  which  was  three  or  four 
city  blocks  from  the  place  of  the  robbery,  he  saw  in  front  of  him  a 
man  who  was  panting  as  if  he  had  been  running.  The  man,  watched  by 
Cuerin,  put  something  down  on  a  cellar  door.  Guerin  followed  him, 
found  that  the  article  was  a  revolver,  and  arrested  him.    That  man 
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was  the  defendant  He  was  taken  hy  Guerin  back  to  100  Harrison 
street,  where  the  robbery  was  committed.  Guerin  testified  that  in  de- 
fendant's  presence  he  asked  both  Pasquale  and  Lucia  Delia  Mura  if 
defendant  was  one  of  the  robbers,  that  both  answered  "Yes,"  and  that 
defendant  made  no  reply.    This  was  practically  the  people's  case. 

The  defense  presented  an  alibi,  supported  by  the  testimony  of  six 
witnesses,  among  whom  was  Pasquale  Delia  Mura,  who  testified  that 
when  the  robbers,  of  whom  the  defendant  was  not  one,  left  his  store, 
he  followed  them  in  his  shirt  sleeves;  that  they  ran  from  Harrison 
street  to  Tiffany  Place,  through  Tiffany  Place  to  Degraw  street, 
through  Degraw  street  towards  Columbia  street,  and  that  there  he  lost 
them.  It  was  near  this  point  that  Guerin  arrested  the  defendant,  and 
Guerin  testified  that  he  saw  a  man  in  his  shirt  sleeves  at  the  corner  of 
Degraw  and  Columbia  streets. 

It  is  urged  that  the  testimony  of  the  boy  was  not  supported  by  other 
evidence.  Defendant,  panting  as  if  he  had  been  running,  was  arrested 
near  the  point  to  which  Delia  Mura  had  chased  the  robbers.  He  tried 
to  get  rid  of  the  incriminating  evidence  of  a  revolver.  The  boy  tes- 
tified that  the  defendant  had  a  black  band  on  his  arm,  and  a  detective, 
McCarthy,  testified  that  the  defendant  had  a  mourning  band  on  his 
arm.  The  silence  of  the  defendant,  in  face  of  the  accusation  by  Pas- 
<juale  and  Lucia  Delia  Mura,  is,  if  competent,  which  will  be  consid- 
ered later,  supporting  evidence.  We  think,  therefore,  that  the  testi- 
mony of  the  boy  was  supported  by  other  evidence,  and  that  the  ques- 
tion of  identi^ir  was  one  of  fact  for  the  jury. 

[2-4]  The  defendant  claims  that  evidence  of  his  sileiice  in  the  face 
of  the  charge  against  him  is  not  admissible,  because  he  was  then  un- 
der arrest.  It  has  been  said  by  the  Court  of  Appeals  that  evidence 
of  this  character  is  dangerous,  and  should  always  be  received  with  cau- 
tion. People  V.  Kennedy,  164  N.  Y.  457,  58  N.  E.  652.  With  this 
remark  eyery  one  who  has  had  experience  in  criminal  trials  must  agree. 
It  is  entirely  too  probable  that  the  jury,  not  conversant  with  the  ar- 
bitrary rule  excluding  hearsay  evidence,  would  give  weight  to  the 
accusation  itself.  The  evidence  is  admissible  only  if  the  accused  is  "at 
full  liberty  to  make  answer  thereto."  Kennedy  Case,  supra.  No  one 
is  compelled  to  be  a  witness  against  himself.  The  failure  of  the  ac- 
cused to  testify  on  the  trial  is  not  evidence  against  him.  Section  393, 
Code  Crim.  Proc.  When  arraigned  before  a  magistrate,  he  may  re- 
gain silent,  or,  if  he  elect  to  make  a  statement,  the  questions  which  may 
be  asked  him  are  prescribed  by  law  (section  198,  Code  of  Criminal  Pro- 
cedure), and  he  may  not  be  questioned  as  to  guilt  or  innocence. 

It  is  from  considerations  which  underlie  these  principles  of  evidence 
in  the  domain  of  criminal  law  that  the  question  has  been  mooted 
whether  evidence  of  the  defendant's  conduct  in  the  face  of  accusations, 
when  he  is  under  the  restraint  of  arrest,  is  competent.  I  desire  only 
to  ascertain  and  follow  the  rule  that  our  Court  of  Appeals  has  laid 
<iown  on  this  subject.  Such  rule  I  am  bound  to  follow,  without  pur- 
suing the  subject  in  other  jurisdictions  or  in  text-books,  and  without 
regard  to  my  own  opinion.  There  are  two  dicta  directly  to  the  effect 
that  such  evidence  is  not  competent.     One  is  fotmd  in  People  v. 
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Smith,  172  N.  Y.  210,  64  N.  E.  814;  another  in  People  v.  Marendi, 
213  N.  Y.  600,  107  N.  E.  1058.  These  dicta  would  govern  me,  ex- 
cept for  well-considered  decisions  to  the  contrary.  Kelley  et  al.  v. 
People  of  the  State  of  N.  Y.,  55  N.  Y.  565,  14  Am.  Rep.  342,  and, 
in  effect.  People  v.  Ferrara,  199  N.  Y.  414,  92  N.  E.  1054.  On  these 
decisions  I  rest.  The  resulting  rule,  I  think,  is  that  the  fact  that  the 
defendant  is  under  arrest  affects  the  weight,  and  not  the  competency, 
of  the  evidence. 

[5,  8]  I  now  turn  to  the  episode  that  took  place  during  the  exam- 
ination of  Lucia  Delia  Mura.  I  have  already  stated  that  the  district 
attorney,  after  he  had  proved  the  fact  of  the  robbery,  turned  the  wit- 
ness over  to  the  defendant  for  cross-examination.  It  is  obvious  that 
the  district  attorney  knew  that  the  witness  would  not  identif)^  the  de-' 
fendant  as  one  of  the  robbers.  When  defendant's  counsel  declined  to 
cross-examine,  the  district  attorney  took  the  witness  again,  and,  with- 
ouf.  asking  her  directly  whether  the  defendant  was  one  of  the  rob- 
bers, began  to  cross-examine  her  on  previous  statements  which  it  was 
suggested  that  she  had  made  to  that  effect.  The  witness  was  also 
interrogated  as  to  what  took  place  in  the  Magistrate's  Court,  where  the 
defendant  was  held  for  the  grand  jury.  The  district  attorney  read  to 
her  what  he  said  was  a  transcript  of  her  testimony  before  the  magis- 
trate, as  follows : 

*'About  8  p.  m.  on  that  date,  tbe  24th  of  November,  the  said  Casda,  ac- 
companied by  two  unknown  men,  entered  the  grocery  store,  conducted  by  me, 
at  the  premises  100  Harrison  street,  and  that  while  the  said  Cascia  did  point 
a  revolver  at  and  in  my  direction,  the  two  unknown  men  went  behind  the 
counter  and  took  the  money  and  ring." 

She  was  then  asked  if  she  so  swore  in  the  Magistrate's  Court.  The 
witness  fenced,  instead  of  answering  the  question  directly,  and  finally 
said  she  did  not  remember.  At  this  point  for  the  first  time  the  de- 
fendant's counsel  objected,  but  did  not  press  the  objection,  and  no 
exception  was  taken.  It  will  be  noted  that  at  no  time  during  this 
examination  was  the  witness  asked  directly  whether  the  defendant  was 
one  of  the  robbers. 

It  is  difficult  to  see  any  rule  of  evidence  or  administration  under 
which  this  evidence  could  have  been  admitted.  There  are  many  cases 
which  hold  that,  where  a  counsel  is  surprised  at  the  testimony  of  his 
witness,  he  may  refresh  the  recollection  of  the  witness  by  calling  at-_ 
tention  to  prior  statements,  and  may  probe  his  conscience  for  the  pu0 
pose  of  compelling  him  to  testify  to  the  truth.  This  rule  is  well  estab- 
lished. But  the  district  attorney  was  not  surprised  in  this  case.  He 
knew  before  he  began  the  examination  that  this  witness  would  not 
identify  the  defendant.  He  did  not  ask  her  the  question.  It  seems  to 
me  that  the  purpose  and  effect  of  this  line  of  inquiry  was  to  bring  be- 
fore the  jury  these  prior  hearsay  statements  of  the  witness  upon  the 
very  issue  upon  which  this  case  turned,  namely,  the  question  of  iden- 
tity. In  doing  this  the  district  attorney  succeeded  in  getting  before  the 
jury,  first,  that  the  witness  had  stated,  immediately  after  the  robbery, 
that  defendant  was  one  of  the  robbers;  and,  second,  that  she  had 
sworn  to  it  in  the  Magistrate's  Court,  although  the  last  was  rather  hy 
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way  of  innuendo  than  by  direct  proofs  But  when  the  Jury  heard  the 
district  attcyney  read  the  affidavit  which  he  said  was  the  information 
laid  b^r  this  witness  before  the  magistrate,  the  belief  was  necessarily 
borne  in  upon  them  that  the  affidavit  was  actually  made  and  sworn  to 
by  the  witness,  I  think  the  method  the  district  attorney  pursued  was 
erroneous. 

[7]  As  no  objection  and  exception  were  taken  to  this  evidence,  no 
error  of  law  was  committed.  People  v.  McDonald,  159  N.  Y.  309,  54 
N.  E.  46.  But  nevertheless,  if  we  are  convinced  that  upon  this  delicate 
issue  of  identity  the  admission  of  this  evidence  was  unduly  prejudicial 
to  defendant,  so  that  he  did  not  have  a  fair  trial,  it  is  competent  for 
us  to  reverse.    I  must  therefore  go  further. 

(8]  I  have  already  reached  the  conclusion  that  it  was  competent 
for  the  district  attorney  lo  prove  "by  Officer  Guerin  that  this  witness 
had  identified  the  defendant  at  100  Harrison  street.  In  view  of  this, 
the  suggestive  examination  of  the  witness  on  a  fact  subsequently  proved 
by  Guerin  was  harmless.  That  leaves  for  consideration,  therefore, 
only  the  question  of  the  use  of  the  affidavit  made  before  the  commit- 
ting magistrate.  But  it  is  difficult  to  see  that  the  jury  would  ^ve  more 
credence  to  this  than  they  would  to  the  evidence  that  the  witness  ac- 
cused the  defendant  in  her  store  soon  after  the  commission  of  the  rob- 
bery. I  consider  that  the  method  adopted  in  examining  the  witness 
Lucia  Delia  Mura  presents  a  grave  question  to  an  appellate  court, 
which  is  not  confined  to  the  determination  of  pure  questions  of  law; 
but  the  best  judgment  I  can  form,  after  a  careful  consideration,  of  the 
record,  is  that,  as  the  evidence  is  sufficient  to  sustain  the  conviction, 
the  admission  of  this  particular  evidence  may  be  disregarded. 

I  find  no  other  point  in  the  case  which  calls  for  discussion,  and  am 
of  opinion  that  the  evidence  justified  the  conclusion  that  defendant 
had  a  fair  trial  and  that  there  was  no  substantial  error  of  law. 

Judgment  of  conviction  affirmed.  All  concur,  except  JENKS,  P.  J., 
who  reads  for  reversal. 

JENKS,  P.  J.  I  dissent.  The  circumstance  of  the  trial  is  stated 
in  the  prevailing  opinion. 

I  think  that  there  is  capital  error  in  the  admission  of  the  silence  of 
the  defendant  At  that  time  he  was  under  arrest.  Sections  167  and 
171,  Code  of  Crim.  Proc.  In  People  v.  Marendi,  213  N.  Y.  613,  107 
N.  E.  1062,  the  eminent  judge  who  wrote  for  the  court  says : 

"The  defendant  made  a  response  In  his  own  language,  which  no  one  pregsh 
cnt  could  interpret  Even  if  he  had  stood  mute,  .his  silence  could  not  have 
heen  construed  as  an  admission,  because  he  was  then  under  arrest,  and  not 
called  upon  to  speak  or  deny  an  accusation.  People  v.  Smith,  172  N.  Y. 
210,  at  page  234  [64  N.  B.  814];  Ck>mmonwealth  ▼.  McDermott,  123  Mass. 
440  [25  AnL  Rep.  120]." 

And  a  reading  of  People  v.  Smith,  supra,  reveals  that  the  eminent 
judge  who  wrote  for  the  court  says,  referring  to  the  defendant: 

"Moreover,  he  was  at  the  time  under  arrest  and  in  the  custody  of  an  of- 
ficer, and  might  well  have  been  silent  without  its  being  regarded  as  911  ae* 
quiescence  in  any  act  proved  to  have  been  performed.    Commonwealth  v.  Mc- 
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Dermott,  123  Mass.  440  125  Am.  Bep.  120J;   State  ▼.  DUkin-  [34  La.  Ann.  919] 
44  Am.  Kep.  449." 

I  think  that  these  are  cogent  statements  of  the  principle  that  should 
obtain  in  this  instance.    The  Constitution  of  New  York  provides': 

"No  person  shall  ♦  •  •  be  compelled  In  any  criminal  case  to  be  a  wit- 
ness against  himself."    Article  1,  f  6. 

This  organic  law  is  embodied  in  Code  of  Criminal  Procedure,  §  10: 

''No  person  can  be  compelled  in  a  criminal  action  to  be  a  witness  against 
himself." 

It  was  defendant's  silence  when  in  the  hearing  of  the  speaker,  and 
after  the  utterance  of  the  speaker,  that  made  the  ''evidence."  And  the 
defendant  was  "compelled."  His  physical  presence  was  enforced,  and 
he  could  do  nothing  further  ty  wdy  of  protest  or  protection  than  by 
standing  tlien  and  there  mute.  Thus,  in  spite  of  his  own  practical  in- 
vocation to  the  full  of  the  organic  and  criminal  law  against  self-crim- 
ination, the  defendant  was  compelled  to  furnish  evidence  against  him- 
self, declared  competent  in  his  trial.  But  at  trial  his  neglect  or  re- 
fusal to  testify  cannot  create  any  presumption  against  him.  Section 
393,  Code  Cr.  Proc.  If,  when  under  arrest,  the  mere  silence  of  the  de- 
fendant constitutes  evidence  that  makes  for  his  guilt,  then  one  purpose 
of  the  organic  law  is  thwarted,  for  the  reason  that  the  defendant  is 
required  to  furnish  evidence  against  his  will  in  a  compulsory  way.  See 
People  V.  Tice,  131  N.  Y.  655,  30  N.  E.  494,  15  L.  R.  A.  669.  And 
see,  top,  the  principle  as  stated  in  Taloott  v.  Harris,  93  N.  Y.  567-572 : 

"It  would  be  going  very  far  to  hold  that  a  party  arrested  upon  ex  parte- 
affidavits  should  be  considered  as  assenting  to  their  ycrlty  because  he  omitted 
or  refused  to  answer  them  before  the  time  which  the  law  allows  him  for 
that  purpose.    We  are  unable  to  see  how  such  testimony  can  be  justified." 

It  is  not  the  administration  of  the  oath  that  is  safeguarded  to  him,, 
but  the  compulsory  feature  of  such  an  occasion.  People  v.  Ferola,  215 
N.  Y.  290,  109  N.  E.  500. 

But  it  is  said  by  my  Brother  who  writes  for  the  court,  that  these 
statements  of  the  rule  in  People  v.  Marendi  and  in  People  v.  Smith, 
supra,  are  but  dicta.  That  may  be,  in  that  the  rule  stated  was  not  es- 
sential to  the  judgments;  hut,  if  so,  these  statements  are  judicial,  not 
obiter,  dicta,  and  not  made  by  way  of  argument  or  illustration,  but  as 
declarative  of  a  rule  most  important,  fortified  by  citation  of  precedents. 
Moreover,  it  is  to  be  noted  that  Kelley  et  al.  v.  People  of  the  State  of 
New  York,  55  N.  Y.  565,  14  Am.  Rep.  342,  relied  updn  by  the  ma- 
jority of  the  court  in  this  case,  was  cited  by  both  counsel  in  People  v. 
Smith,  supra.  To  my  mind,  these  deliberate  statements  of  tlie  gen- 
eral principle  are  entitled  to  the  highest  respect  and  consideration,  as^ 
the  careful  utterances  of  distinguished  judges  of  our  highest  court — 
utterances  which  do  not  relate  to  first  impressions,  but  state  a  general 
rule  in  furtherance  of  the  spirit  of  our  organic  law,  and  which  are  in 
harmony  with  the  adjudications  of  the  courts  in  other  jurisdictions. 
"Dictum,"  Anderson,  Law  Diet. ;  "Dictum,"  Bouvier,  Law  EKct.  See,, 
too,  Railroad  Cos.  v.  Schutte,  103  U.  S.  143,  26  L.  Ed.  327,  cited  ia 
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Union  Pacific  Co.  v.  Mason  City  Co.,  199  U.  S.  166,  26  Sup.  Ct.  19,  50 
L.  Ed.  134;  IS  Corpus  Juris,  953. 

The  argument  in  Kelfey  et  al.  v.  People  of  the  State  of  New  York, 
supra,  is  that,  when  declarations  are  made  in  the  presence  and  hearing 
of  the  accused  touching  or  affecting  his  guilt  or  innocence,  "and  he 
remains  silent  when  it  would  be  proper  for  him  to  speak,"  it  is  the 
province  of  the  jury  to  interpret  tlie  silence.  And  the  argument  is 
pursued  with  the  statement : 

''And  therefore,  except  In  those  cases  where  the  statements  are  made 
upon  an  occasion  and  under  circumstances  in  which  the  indlTldual  sought  ta 
be  affected  could  not  with  propriety  speak,  as  In  the  progress  of  a  judicial 
investigation,"  etc.,  "the  evidence  is  competent" 

•  .  And  the  rule  is  finally  stated  as  follows : 

"It  is  no  objection  to  the  admission  of  thb  declarations  of  the  accused,  as 
evidence,  that  they  are  made  while  be  is  under  arrest,  and  his  adnUsaion, 
either  eapre%9  wr  implied^  of  the  truth  of  a  statefinent  made  by  others  under 
the  same  circumstances,  is  equaUy  admissible.  His  conduct  and  acts,  as 
well  when  in  custody  as  when  at  large,  may  be  given  in  evidence  against 
him,  and  their  cogency  as  evidence  wiU  be  determined  by  the  jury.  People 
T.  Wentz,  supra  [37  N.  t.  308]:  Hochrieter  v.  People,  2  Abbott's  Court  of 
Appeals  Decisions,  363;  McKee  v.  People,  36  N.  Y.  113;  Teachout  v.  People 
[41  N.  Y.  7] ;  Commonwealth  v.  Cuffee,  and  Same  v.  Crocker,  supra.*'  (Italics 
mine.) 

My  respectful  contention  is  that  there  is  a  manifest  difference  be- 
tween the  acts  or  declarations  of  the  accused  under  such  circumstance 
and  his  standing  mute.  In  the  former  case,  there  is  affirmative  action, 
by  the  accused ;  in  the  latter,  he  withholds  all  action  so  far  as  is  physi- 
cally possible.    There  is  the  clash  of  positive  and  negative. 

A  number  of  cases  are  cited  by  the  learned  judge  in  Kelley's  Case, 
supra.  In  Teachout  v.  People,  41  N.  Y.  7-10,  the  defendant  tesMed 
before  the  coroner  when  a  party  charged  with  the  crime.  In  People 
V.  Wentz,  37  N.  Y.  303,  there  was  a  confession.  In  Commonwealth  v. 
Cuffee,  108  Mass.  285,  there  was  a  confession.  In  Commonwealth  v. 
Crocker,  108  Mass.  464,  there  was  a  denial  of  guilt.  la  Hochrieter  ▼• 
People,  2  Abb.  Dec.  363,  Hochrieter  was  indicted  for  murder,  and  a 
policeman  testified  that  he  brought  the  accused  before  the  victim.  The 
question  involved  was  whether  what  a  witness  nsined  Egner  said  and 
did  in  the  presence  of  the  prisoner  was  competent.  In  McKee  v.  Peo- 
ple, 36  N.  Y.  113,  the  question  v/as  as  to  the  competency  of  the  state- 
ments of  the  prisoner's  wife  in  h's  presence.  These  are  all  of  the  prec- 
edents cited  in  Kelley  v.  People.  It  seems  to  me  that  none  are  in  point, 
or  at  least  authoritative,  on  the  question  then  before  the  court. 

In  consideration  of  Kelley  et  al.  v.  People  of  the  State  of  New  York, 
supra,  in  Greenleaf  on  Evidence  (ISth  Ed.,  vol.  1,  p.  275),  the  note 
states  that  the  authorities  cited  to  sustain  the  holding,*to  wit,  Common- 
wealth V.  Cuffee,  108  Mass.  285,  and  Commonwealth  v.  Crocker,  Id. 
464,  do  not  support  the  principle. 

I  think  that  the  occasion  considered  in  the  case  at  bar,  to  adopt  the 
language  of  exception  of  the  court  in  Kelley*s  Case,  supra,  was  one 
when  it  would  not  be  "proper  for  him  to  speak,"  and  one  of  "those 
cases  where  the  statements  are  made  upon  an  occasion  and  under  cir- 
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cumstances"  when  the  defendant  "could  not  with  propriety  speak.** 
The  headnote  in  Commonwealth  v.  McDermott,  123  Mass.  440,  25  Am. 
Rep.  120,  cited  by  the  cotirt  in  Marendi's  Case,  213  N.  Y.  600,  107  N. 
E.  1058,  correctly  reads : 

"A  person  who  Is  held  in  custody  on  a  charge  of  crime  jointly  with  another 
person  Is  not  called  upon  to  contradict  statements  prejudicial  to  him,  made 
in  his  presence  by  the  other  person,  in  answer  to  InQuiries  made  by  an  of- 
ficer; and  such  statements,  though  not  oontradicted  by  him,  are  not  adnUa- 
sible  in  evidence  against  him." 

See,  too,  Greenleaf  on  Ev.  (15th  Ed.)  §  197;  Wharton's  Crim.  Ev. 
(10th  Ed.,  Hilton)  vol.  2,  p.  1409,  and  note  with  cases. 

I  am  much  impressed  by  the  decision  in  Commonwealth  v.  Kenney, 
12  Mete.  (Mass.)  235,  at  page  238  (46  Am.  Dec.  672),  by  Shaw,  C.  J^ 
who  says : 

"The  subsequent  statem^t,  if  made  In  the  hearing  of  the  defendant  (of 
which  we  think  there  was  evidence),  was  made  whilst  be  was  under  arrest, 
and  In  the  custody  of  persons  having  official  authority.  They  were  made, 
by  an  excited,  complaining  party,  to  such  officers,  who  were  Just  putting  him 
into  confinement.  If  hot  strictly  an  official  complaint  to  officers  of  the  law, 
St  was  a  proceeding  very  similar  to  it,  and  he  might  well  suppose  that  he 
had  no  right  to  say  anything  until  regularly  called  upon  to  answer.  We  are 
therefore  of  opinion  that  the  verdict  must  be  set  aside  and  a  new  trial 
granted." 

I  respectfully  urge  that  the  rule  in  Kelley  et  aL  v.  People  of  the  State 
of  New  York,  supra^  does  not  and  should  not  apply  when  a  defendant 
under  arrest  stands  motionless  and  mute. 

In  People  v.  Tice,  131  N.  Y.  655,  30  N.  E.  494,  15  L.  R.  A.  669,  the 
court  say  that  the  constitutional  provision  (Const,  art.  1,  §  6)  protects 
persons  charged  with  crime  against  "inquisitorial  and  compulsory  pro- 
ceedings." The  days  of  the  boot  and  the  thumb  screw  are  gone.  But 
what  in  our  day  can  more  resemble  inquisitorial  or  compulsory  pro- 
ceedings than  tlie  opportunity  afforded  by  the  arrest  of  a  defendant, 
while  he  remains  alone,  without  counsel,  or  the  protection  of  judicial 
procedure.  And  yet  he  cannot  stand  even  mute  and  at  gaze,  without 
affording  that  evidence  against  liimself  which  is  made  by  the  accusa- 
tion of  others  and  completed  by  his  own  silence. 

The  case  at  bar  is  far  from  strong  on  the  proofs  of  identification, 
and  I  have  grave  doubts  of  the  legal  propriety  of  the  episode  described 
by  my  Brother  BLACKMAR,  with  reference  to  the  examination  of 
the  witness  Lucia  Delia  Mura. 

I  think  that  a  new  trial  should  be  ordered 
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INGHAM  T.  HERKIMER  COUNTY  LIGHT  &  POWER  CO. 
(Supreme  Court,  App^ate  DiTision,  Fourth  Department.    May  5,  1920.) 

1«  LA.NDLOBD    AND   TENAI7T   ^=3»96 — ^LEASE    8UBBENDERED    ON    8ITFEBSES8I0N    BT 
OONTBACT  OF  BALE. 

Where,  before  anything  had  been  done  under  lease  of  riparian  lands 
for  erection  of  dam  and  installation  of  water  power,  lessor  and  lessee 
company  entered  into  contract  of  sale  and  purchase,  covering  same  lands, 
though  not  specitically  described  in  either  instrument,  inconsistent  with 
relation  of  landlord  and  tenant,  lease  was  sun'endered  by  operation  of 
law. 
2.  CoBPORATiows  ^S9l86 — Landlobd   and   isNANT  ^=^96 — ^Landlobd,    who 

OWNED  LESSEE  COICFANT,  HAD  BIGHT  TO  ST7PEB8EDE  UtASE  BT  OONTBACT  OF 
BALE. 

Where  lessor  of  riparian  lands  to  company  for  erection  of  dam  and 
installation  of  water  power  owned  both  land  and  company,  he  had  a 
right,  in  absence  of  intervening  rights,  to  supersede  lease  by  contract  to 
sell  to  company,  and  fact  that  he  made  a  contract  covering  much  of  the 
same  land  covered  by  the  lease,  without  mentioning  latter  or  reserving 
rent,  strongly  indicates  he  did  not  intend  lease  should  survive  contract. 

8.   LaNDLOBD    AND    TENANT    ^=»41 — INTENTION    OF    INTEBESTED    PABTIES    OON- 
TBOLLINO  ON  WHETHEB  OONTBACT  OF  SALE  SUPEBSBDED  LEASE. 

Rights  of  third  persons  not  having  intervened  between  dates  of  lease  of 
riparian  lands  to  electric  light  company  and  of  subsequent  contract  of 
sale  from  lessor  to  company,  which  he  owned,  practical  construction  placed 
on  transactions  by  only  persons  interested  in  properties  should  be  con- 
trolling on  question  whether  contract  of  sale  was  intended  to  supersede 
lease,  .or  whether  latter  instrument  and  reserved  rent  should  survive  as  a 
charge  against  lessee  company. 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Schuyler  R.  Ingham  against  the  Herkimer  County  Light 
&  Power  Company.  From  a  judgment  for  defendant,  dismissing  the 
complaint  on  the  merits,  plaintiff  appeals.    Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  DE  ANGELIS, 
HUBBS,  and  CLARK,  JJ. 

Miller  &  Hubbell,  of  Utica,  for  appellant. 

Myron  G.  Bronner,  of  Little  Falls,  for  respondent. 

CLARK,  J.  This  is  an  action  to  recover  moneys  claimed  to  be  due 
plaintiff  for  rent  of  certain  real  estate  and  water  privileges,  and  the 
determination  of  the  case  involves  title  to  water  rights  at  Dolgeville, 
N.  Y. 

On  the  1st  day  of  May,  1897,  Alfred  Dolge  resided  at  Dolgeville, 
N.  Y.,  and  owned  lands  near  that  village  on  both  sides  of  East  Canada 
creek,  and  also  owned  the  riparian  rights  to  the  water  in  said  stream 
at  that  point.  On  that  date  he  and  his  wife  executed  a  paper,  here 
called  a  lease,  with  the  Dolgeville  Electric  Light  &  Power  Company, 
so  that  the  company  could  construct  and  maintain  a  dam  across  East 
Canada  creek  at  High  Falls,  near  said  village,  and  a  power  house  and 
buildings  necessary  for  the  development  of  the  water  power  at  that 
point.  The  primary  purpose  of  all  parties  to  the  instrument  was 
to  enable  the  said  electric  light  company  to  have  the  right  and  privilege 

^=s»For  otiier  cases  see  same  topic  ft  KEY- NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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to  develop  the  water  power  at  High  Falls,  on  said  stream,  and  no 
particular  land  was  described  as  being  included  in  said  lease. 

By  the  so-called  lease  the  electric  light  company  covenanted  and 
agreed  to  build  and  maintain  a  stone  dam  across  tfie  East  Canada  creek 
at  High  Falls,  and  to  erect  and  maintain  in  the  vicinity  of  said  daih 
necessary  feeders,  bulkheads,  piers,  abutments,  inlets,  wheel  pits, 
flumes,  water  wheels,  and  other  necessary  devices,  buildings,  and  appli- 
ances, as  should  be  necessary  for  the  storage  and  use  of  the  waters  of 
East  Canada  creek  and  its  tributaries  above  said  dam,  and  the  power 
derived  therefrom,  and  the  electric  light  company  also  covenanted  and 
agreed  to  erect  and  maintain  necessary  power  house,  buildings,  and 
machinery  upon  the  lands  adjacent  to  High  Falls  as  might  be  necessary 
for  the  full  development  and  use  of  the  water  power  of  said  creek  at 
said  point. 

By  said  instrument  Mr.  Dolge  and  his  wife  also  leased  to  the  electric 
light  company  all  lands  necessary  for  the  anchorage  of  said  dam  on 
both  sides  of  the  creek,  and  the  right  to  erect  in  the  vicinity  of  such 
dam  such  bulkheads  and  other  devices  for  taking  such  water  from 
said  creek  and  conducting  it  over  lands  of  said  Dolge,  to  the  end 
that  the  electric  light  company  should  have  full  enjoyment  of  the 
water  privileges  and  also  the  right  to  go  over  lands  of  said  Dolge  from 
the  highway  to  reach  its  dam  and  power  house,  and  the  right  to  use 
the  waters  of  said  creek  for  the  purposes  of  its  business. 

The  lease  was  to  run  for  35  years,  and  the  company  was  to  pay 
an  annual  rental  of  $4,000,  and  an  additional  yearly  rent  of  $10  for 
each. and  every  horse  power  developed  and  used  over  and  above  400 
horse  power.  Alfred  Dolge  was  practically  the  owner  of  the  Dolge- 
ville  Electric  Light  &  Power  Company.  It  had  been  organized  by  him, 
its  capital'  stoqk  was  $25,000,  and  he  owned  it  all,  excepting  a  few 
shares  (perhaps  35)  which  he  had  given  to  certain  of  his  employes,  so 
they  could  serve  as  directors  of  the  company. 

About  two  weeks  after  this  lease  had  been  made  by  Dolge  to  his 
electric  light  and  power  company,  and  on  May  15,  1897,  he  executed 
to  the  company  a  contract  whereby,  for  the  consideration  of  $10,000, 
he  agreed  to  convey  to  the  electric  light  and  power  company  the  site  of 
the  proposed  dam,  which  the  company,  under  the  lease  of  May  1, 
1897,  had  undertaken  to  build,  and  also  the  lands  covered  by  the 
water  of  the  pond  to  be  created  by  the  building  of  the  dam,  and 
other  properties  as  described  in  said  contract.  This  contract  was  Ex- 
hibit 16  in  the  record,  and  the  precise  lands  contracted  to  be  sold  were 
to  be  determined  by  a  survey  thereafter  to  be  made.  A  glance  at  the 
map  shows  that  the  land  contracted  by  Exhibit  16  necessarily  included 
very  much  of  the  land  which  the  electric  light  company  would  use 
adjacent  to  the  creek  in  the  development  of  its  water  power  privi- 
leges, contemplated  by  the  lease  of  May  1,  1897. 

In  April,  1898,  Dolge,  being  in  financial  straits,  made  a  general 
assignment  for  the  benefit  of  his  creditors  to  Walter  N.  Keman,  and 
on  May  1,  1900^,  the  assignee  conveyed  the  premises  Dolge  had  con- 
tracted to  convey  to  the  electric  light  and  power  company  by  his  con- 
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tract  of  May  IS,  1897,  to  James  D.  Feeterj  who  had  been  appointed^  re- 
ceiver of  the  Dolgeville  Electric  Light  &  Power  Company. 

In  June,  1897,  the  Dolgeville  Electric  Light  &  Power  Company 
executed  to  the  Metropolitan  Trust  Company,  as  trustee,  a  mortgage 
for  $50,000,  covering  "all  its  lands,  tenements,  hereditaments,  and  its 
entire  plant  and  improvements  at  Dolgeville."  This  mortgage  was  sub- 
sequently foreclosed,  and  the  property  described  therein  was  purchased 
by  this  defendant  for  $20,250,  and  it  went  into  possession,  and  now 
claims  to  own  the  property. 

On  March  21,  1899,  Walter  N.  Keman,  as  assignee  of  Alfred  Dolge, 
sold  by  contract  to  Myron  G.  Bronner  portions  of  the  lands  formerly 
owned  by  Dolge,  lying  on  the  west. side  of  East  Canada  creek,  near 
High  Falls,  for  $1,225,  the  premises  consisting  of  116  acres  of  land; 
but  the  deed  executed  May  1,  1899,  expressly  excepted  the  property 
theretofore  contracted  by  Dolge  May  IS,  1897,  to  the  Dolgeville  Elec- 
tric Light  &  Power  Company.  Mr.  Bronner  divided  the  lands  conveyed 
to  him  by  Keman,  and  sold  different  parcels  thereof  to  different  per- 
sons, and  on  September  20,  1900,  he  sold  to  this  plaintiff  the  balance 
of  the  lands  conveyed  to  him  by  Mr.  Kernan,  but  expressly  reserved 
in  the  deed — 

''all  the  right,  title,  and  interest,  claim  and  demand  (If  any)  which  the  Glee- 
trie  I/ight  ft  Power  Company  of  Dolgerllle,  New  York,  its  representatives, 
successors,  or  assigns,  may  have  or  may  hereafter  become  entitled  to,  of, 
In,  or  to  any  portion  of  said  116  acres  of  land  hereinbefore  described,  under 
and  by  virtue  of  a  contract  aileged  to  have  been  made  and  executed  by  Al- 
fred Dolge  to  the  Electric  Light  &  Power  Company  of  Dolgeville,  New  York, 
mider  date  of  May  15,  1897." 

Plaintiff  also  bought  certain  lands  on  the  east  side  of  the  creek  at 
High  Falls  from  A.  M.  Mills,  which  he  had  acquired  in  1900  from 
Kernan,  assignee  of  Alfred  Dolge,  and  these  latter  lands  adjoined  the 
creek  on  the  east  side.  Plaintiflf  claims  the  right  to  recover  here  on  the 
theory  that  he  is  the  owner  of  all  right,  title,  and  interest  in  the  prem- 
ises, water  rights,  and  privileges  .that  Dolge  owned  on  the  1st  day  of 
May,  1897,  by  virtue  of  the  conveyances  above  referred  to,  including 
the  property  rights  and  privileges,  etc.,  that  Dolge  had  contracted 
to  sell  to  the  electric  light  company  May  15,  1897,  which  defendant 
claims  to  have  acquired  tmder  its  deed  from  Feeter,  as  receiver  of  the 
electric  light  and  power  company,  dated  September  30,  1901. 

The  lease  in  question  was  never  assigned  to  plaintiff,  and  when  the 
Dolge  lands  were  sold  by  Kernan,  as  assignee,  at  public  sale,  to  various 
people,  no  mention  was  made  of  the  lease,  or  that  the  purchasers  would 
acquire  any  rights  under  it,  and  no  rent  was  ever  paid  by  the  com- 
pany to  Dolge  or  his  assignee.  The  contract  made  May  15th,  between 
Dolge  and  the  electric  light  company,  was  intended  to  make  somewhat 
more  definite  and  certain  the  rights  of  the  company  in  the  water  priv- 
ileges of  East  Canada  creek  at  High  Falls,  and  particularly  with  ref- 
erence to  the  water  to  be  stored  up  by  the  dam  which  the  company, 
under  the  lease,  agreed  to  erect,  and  it  made  no  reservation  to  Dolge 
of  any  rent,  or  the  right  to  collect  rent,  under  the  lease.  It  must  be 
remembered  that  Dolge  at  this  time  owned  all  the  lands  on  both  sides 
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of  the  creek  in  the  vicinity  of  High  Falls,  and  was  the  practical  owner 
of  the  electric  light  company,  and  it  is  not  reasonable  or  probable,  if  he 
intended  the  lease  to  survive  the  contract,  that  he  would  omit  all 
reference  to  it,  or  fail  to  reserve  the  rent  provided  for  under  it. 

Plaintiff  cannot  claim  ownership  of  this  lease  and  the  rentals  under 
it  merely  because  he  is  now  the  owner  of  portions  of  the  property 
formerly  owned  by  Dolge  adjacent  to  this  creek.  Why  should  he 
make  any  such  claim,  more  than  eight  or  nine  other  purchasers  of 
portions  of  the  Dolge  properties  which  were  adjacent  to  East  Canada 
creek,  and  whose  lands  were  more  or  less  affected  by  the  construction 
of  the  dam  and  appliances  provided  for  in  the  lease?  By  his  deed 
plaintiflF  only  succeeded  to  a  portion  of  the  lands  abutting  on  this 
stream,  and  it  expressly  excepted  all  rights  of  the  electric  light  com- 
pany. 

The  fact  that  neither  Dolge  nor  any  of  his  successors  in  title  to 
any  of  these  lands  ever  made  any  claim  for  rent  under  this  lease  until 
plaintiff  made  the  claim  in  question  justifies  the  inference  that  none  of 
them  had  the  slightest  idea  that  they  had  any  rights  or  interests  un- 
der the  lease,  and  it  would  seem  that  plaintiff,  in  order  to  recover, 
should  have  shown  that  he  owned  all  the  land  affected  by  the  High 
Falls  improvements,  which  were  owned  by  Alfred  Dolge  at  the  time 
the  lease  was  made.  This  he  did  not  and  could  not  do,  because  he 
never  acquired  all  the  lands  abutting  the  stream  in  the  vicinity  of  this 
High  Falls  improvement.  All  that  he  ever  owned  on  the  east  side  was 
a  small  parcel  of  land  formerly  owned  by  Mr,  Mills,  and  a  por- 
tion of  the  lands  on  the  west  side  abutting  the  stream.  But  portions 
of  that  same  tract  on  the  west  side,  and  contiguous  to  the  stream,  were 
sold  by  Mr.  Keman,  as  assignee,  to  other  parties,  to  wit,  George  W. 
Ward,  A.  G.  Horn,  Charles  Dedicke,  Joseph  Hurth,  and  three  or  four 
others. 

The  fact  that  plaintiff  paid  but  $1,329  for  the  entire  property,  in- 
cluding all  that  he  acquired  on  both  sides  of  the  creek,  is  some  indi- 
cation of  the  fact  that  he  never  understood  he  was  purchasing  any 
rights  under  the  lease  which  would  enable  him  to  recover  $36,000 
for  rent  of  the  properties  described  therein.  May  1,  1897,  when  the 
lease  was  made,  Mr.  Dolge  owned  all  this  property  on  both  sides  of 
East  Canada  creek.  Two  weeks  later  he  made  a  contract  to  the  electric 
light  company,  contracting  to  convey  lands  above  the  dam,  which 
would  necessarily  include  much  of  the  land  affected  by  the  improve- 
ments contemplated  in  the  lease,  and  the  very  action  of  the  parties  in- 
dicates that  they  intended  the  contract  to  convey  dated  May  15,  1897, 
should  supersede  and  abrogate  the  lease  made  two  weeks  earlier  and 
under  which  plaintiff  now  claims  the  right  to  recover  rent. 

If  it  had  not  been  the  intention  of  Mr.  Dolge  who  owned  all  the 
lands  and  practically  all  of  the  electric  light  company,  to  have  the 
contract  supersede  the  lease,  he  certainly  would  have  reserved  it,  and 
the  rent  referred  to  in  it,  when  he  made  his  contract  of  May  15th. 
It  may  be  that  the  fact  that  such  reservations  were  omitted  was  a 
loose  way  of  doing  business,  and  if  the  ownership  of  the  land  and  the 
electric  light  company  had  not  been  practically  in  one  person,  a  differ- 
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cnt  construction  of  the  transaction  might  have  been  permissible.  But 
Mr.  Dolge,  because  of  his  ownership  of  the  lands  and  water  rights 
on  both  sides  of  the  creek  at  Dolgeville,  and  also  because  of  his  own- 
ership of  practically  all  of  the  capital  stock  of  the  electric  light  com- 
pany, was  in  a  position  so  that  nis  intentions  with  reference  to  the 
transaction  of  May  1,  1897,  and  the  contract  of  purchase  and  sale, 
made  May  15,  1897,  are  of  the  utmost  importance,  and  should  be 
controlling.  Bostwick  v.  Frankfield,  74  N.  Y.  207;  Lewis  v.  Anger- 
miller,  89  Hun,  63,  35  N.  Y.  Supp.  69. 

[1]  Before  a  thing  had  been  done  under  the  lease,  Dolge  and  the 
electric  light  company  entered  into  this  contract  of  sale,  which  created 
a  new  relation  between  them,  inconsistent  with  the  relation  of  landlord 
and  tenant,  and  it  had  the  effect  of  surrendering  the  lease  by  operation 
of  law.  18  Am.  &  Eng.  Cyc.  of  Law  (2d  Ed.)  362.  The  precise  lands 
leased,  and  also  contracted,  were  not  particularly  described,  either  in 
the  lease  or  contract,  but  what  the  parties  were  seeking  to  accom- 
plish was  to  have  the  electric  light  company  acquire  the  water  rights 
in  the  vicinity  of  High  Falls  for  the  purposes  of  its  business.  May 
1,  1897,  Dolge  leased  them  to  the  company,  and  May  15th  of  the  same 
year,  he  contracted  to  sell  them  to  the  company,  and  the  lease  would 
not  survive  the  subsequent  contract,  which  had  for  its  primary  object 
the  conveyance  of  the  water  power  privileges  in  the  vicinity  of  High 
Falls,  because  a  contract  by  a  landlord  to  sell  the  leased  premises  to 
the  tenant  would  operate  as  a  surrender  of  the  lease,  there  being  no 
intervening  estate  or  interest.    24  Cyc.  1343. 

[2]  Because  of  his  ownership  of  both  the  land  and  the  electric 
light  company,  Mr.  Dolge  had  a  right  to  supersede  the  lease  by  the 
contract  of  sale,  if  he  so  desired,  and  the  fact  that  he  made  the 
contract  covering  much  of  the  same  land  affected  by  the  lease,  with- 
out mentioning  the  lease  or  reserving  rent  under  it,  is  a  strong  in- 
dication of  the  fact  that  he  did  not  intend  that  the  lease  should  sur- 
vive the  contract,  but  that  it  should  be  superseded  by  it  If  plain- 
tiff understood  that  he  was  purchasing  any  valuable  rights  under  the 
lease  when  he  bought  his  property  for  $1,329,  why  was  he  not  sworn 
as  a  witness  to  give  his  version  of  his  purchase?  And  why  did  he  wait 
more  than  four  years  after  the  rents  he  now  claims  had  fallen  due 
before  asserting  this  claim? 

Plaintiff  lays  much  stress  upon  the  fact  that  the  nominal  president 
of  the  electric  light  company,  Edward  R.  Wanckel,  acknowledged 
the  lease  May  21,  1897,  which  wag  after  the  contract  in  question  was 
made.  That  does  not  seem  to  be  a  circumstance  which  is  of  any 
great  importance.  Mr.  Dolge  resided  at  Dolgeville,  and  executed  the 
lease  there.  Mr.  Wanckel  resided  in  New  York  City,  and  was  an 
employe  of  Dolge,  and  merely  held  stock  in  the  company  for  the  pur- 
pose of  being  qualified  as  a  director.  The  lease  was  probably  sent  to 
New  York  for  execution,  and  it  does  not  appear  why  it  was  de- 
layed ;  but  that  did  not  preclude  the  owner  of  the  property,  and  practi- 
cally the  sole  owner  of  the  electric  light  company,  superseding  the 
lease  by  the  land  contract,  if  he  chose  to  do  so;  the  rights  of  no 
other  person  having  intervened  between  the  dates  of  these  two  instru- 
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ments.  It  is  inconceivable  that  Mr.  Kernan,  a  lawyer  of  reputation, 
would  deliberately  throw  away  the  most  valuable  asset  of  the  estate 
assigned  to  him,  if  he  had  regarded  the  lease  as  in  life  when  he  took 
charge  of  the  property. 

[3]  The  actions  of  the  parties  at  the  time  the  lease  and  contract 
were  made  indicate  clearly  that' they  intended  the  contract  of  bargain 
and  sale  to  abrogate  the  lease,  and  inasmuch  as  the  rights  of  no  other 
parties  had  intervened  between  the  dates  of  these  instruments,  the 
practical  construction  placed  on  the  transactions  by  the  only  persons 
interested  in  the  properties  at  the  time  these  papers  were  made  should 
be  controlling,  and  plaintiflE  should  not  be  permitted  to  recover  a  large 
sum  of  money  under  a  lease  that  he  never  purchased  and  never  in- 
tended to  purchase. 

Under  the  evidence,  the  conclusion  is  irresistible  that  plaintiff's  claim 
is  without  merit.  The  issues  raised  by  the  pleadings  were  properly 
disposed  of  by  the  learned  referee,  and  the  judgment  appealed  from 
should  be  affirmed,  with  costs.    All  concur. 


(110  Misc.  Rep.  532) 

SEAMAN  y.  LEONARDI  et  al. 

(Supreme  CovLtt,  Trial  Term,  Queens  0)unty.    Pebmary,  1920.) 

1.  Tbustb  ^s9240— Facts  held  to  show  violation  of  dutt  bt  a  cotbustkb. 

Where  two  testamentary  trustees  sold  land,  and  on  the  settlement  of 
their  aecounts  eight  years  afterward  it  appeared  that  the  full  purchase 
price  had  been  received  and  credited  to  the  estate,  and  distribution  was 
decreed  to  those  entitled  thereto,  including  another  trustee,  who  bad  nei- 
ther joined  in  conveyance  nor  been  a  party  to  accounting,  and  he  brought 
a  separate  proceeding  to  settle  his  account?  similar  in  form  and  amounts 
to  former  account,  his  lack  of  knowledge  of  conveyance  showed  a  violation 
of  his  duty  as  a  trustee. 

2.  Estoppel  «=»9<3 — Iqnorance  from  negligence  of  fiduciabt  does  not  bab 

BtTLBS  of  estoppel. 

While  an  estoppel  may  not  usually  arise  against  a  person  who  is  igno- 
rant of  his  rights,  yet  the  rule  does  not  go  so  far  as  to  hold  that  ignorance 
which  is  the  result  of  negligence  in  a  fiduciary  capacity  bars  the  applica- 
tion of  the  equitable  doctrine  of  estoppel. 
8.  Estoppel  ^=s>96 — Negligent  cotrustee,  adopting  approved  account  of 
cotrustees  showing  conveyance,  held  estopped. 

Where  one  of  three  trustees  negligently  adopted  on  his  separate  ac- 
count the  same  balance  as  that  charged  against  his  two  cotrustees,  he 
thereby  asserted  its  accuracy,  and  was  chargeable  with  the  charges  and 
credits  on  which  such  balance  was  established  by  the  decrees  on  ac- 
counting, so  that  he  and  thoee  in  privity  with  him  were  estopped  from 
asserting  any  claim  as  against  the  grantee  In  a  conveyance  by  the  co- 
trustees, shown  on  their  account. 

Action  for  partition  by  Nelson  C.  Seanian  against  John  Lconardi 
and  others.    Jury  waived,  and  judgment  rendered  for  defendants, 
Morgan  H.  Seacord,  of  New  Rochelle,  for  plaintiff. 
Arthur  P.  Hilton,  of  Jamaica,  for  defendants. 

^S9For  other  caaes  see  same  topic  A  KBY-HUMBSR  in  all  Key-Numb«red  DisestB  4k  IndezM 
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KAPPER,  J.  Assuming  that  the  deed  of  Giffing  and  Karstcns, 
two  of  the  three  trustees  of  Clarkson  Crolius,  deceased,  made  March 
1,  1893,  to  Dunton,  was  ineffectual  to  convey  the  interest  in  the  prop- 
erty of  Clarkson  Crolius  Seaman,  I  have  reached  the  conclusion  that 
the  plaintiff  is  precluded  under  well-settled  equitable  principles  from 
asserting  any  interest  by  virtue  of  his  descent  from  said  Clarkson 
Crolius  Seaman,  now  deceased.  It  appears  that  in  April,  1901,  eight 
years  after  the  conveyance  in  question,  the  said  Giffing  and  Karstens 
instituted  in  New  York  county  a  proceeding  for  the  final  judicial  set- 
tlement of  their  proceedings  as  executors  and  trustees  imder  the  wiU 
of  said  Crolius,  deceased.  Their  account  in  such  proceeding  was 
verified  April  8,  1901,  was  filed  April  12,  1901,  and  was  finally  and 
judicially  settled  by  decree  of  said  Surrogate's  Court  dated  May  20, 
1901.  It  is  conceded  that  said  cotrustee,  Clarkson  Crolius  Seaman, 
did  not  join,  nor  was  he  a  party  to  said  accounting  proceeding.  In 
schedule  A-2  of  said  account  so  filed  as  aforesaid  the  said  Giffing 
and  Karstens  charge  themselves,  in  addition  to  numerous  other  items, 
with  the  receipt  of  the  purchase  price  of  §aid  lots  so  conveyed  by  them 
to  Dunton.    The  words  and  figures  are 

"18»3— Feby  28— F.  W.  Donton  4  lots,  Jamaica,— $200." 

In  "schedules  C,  D,  and  E-2,'*  containing  a  statement  of  their  dis- 
bursements, they  credit  themselves  with  the  sum  of  $65.50,  purporting 
to  be  the  one-sixth  part  or  portion  of  the  proceeds  of  the  sale  of  these 
and  other  lots  to  which  said  Seaman  was  entitled,  being  his  distribu- 
tive share  as  one  of  the  six  persons  named  in  the  residuary  clause  of 
said  will.    The  cre.dit  reads, 

"1893— Oct  3—0.  O.  Seaman— 1-6  Sales  Lota— $65.50." 

The  total  receipts,  including  the  said  sum  of  $65.50,  leave  a  balance 
of  $566.65,  with  which  said  trustees  charge  themselves,  and  this  bal- 
ance is  incorporated  into  and  made  a  part  of  the  summary  statement 
contained  in  the  decree  which  finally  judicially  settles  and  allows  the 
said  account.  It  further  appears  tnat  the  costs  were  duly  taxed  in 
said  proceedings  at  the  sum  of  $165.26,  which  said  sum  the  trustees 
were  authorized  by  said  decree  to  retain  and  deduct  from  the  said 
balance  of  $566.65.  Shortly  after  the  institution  of  this  accounting 
proceeding  by  the  trustees  Giffing  and  Karstens,  the  said  Clarkson 
Crolius  Seaman  began  an  entirely  separate  proceeding  in  the  Sur- 
rogate's Court  of  New  York  county  for  the  final  judicial  settlement  of 
his  account  as  such  trustee.    The  proceeding  is  entitled: 

•*In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  Clarkson  0. 
Seaman  as  one  of  the  Executors  of  Clarkson  Crolius,  Deceased." 

The  account  was  verified  by  said  Seaman  in  California  on  May  2, 
1901,  about  three  weeks  after  the  filing  of  the  said  account  of  his  co- 
trustees, was  filed  July  19,  1901,  and  the  final  decree  adjudicating  thfe 
said  account  is  dated  June  16,  1902.  John  Henry  Hull,  the  attorney 
for  said  Seaman  on  this  accounting,  also  acted  as  the  attorney  for  said 
Giffing  and  Karstens  in  their  accounting.  In  the  summary  statement 
of  his  said  account  Seaman  charged  himself  as  such  trustee  "with 
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amount  last  balance — $566.65,"  and  this  balatfce  is  also  charged  against 
him  in  the  summary  statement  contained  in  the  final  decree  made  in 
said  accounting.  It  will  be  observed  that  this  is  the  exact  balance 
charged  against  his  cotrustees  in  their  -separate  accounting.  More- 
over, in  schedule  A,  under  the  heading,  "Statement  of  Property  Sold, 
etc.,"  appears  the  following  entry :  "None,  except  as  in  former  inven- 
tory filed."  Under  schedule  C,  entitled  "Money  Paid  for  Funeral  and 
Other  Necessary  Expenses,"  appears  the  following:  **None,  except 
as  in  former  accounting  and  J.  J.  Hull,  services,  $165.26."  This,  it 
will  be  noticed,  is  the  exact  amount  of  the  costs  of  the  Giffing  and 
Karstens  accounting.  In  schedule  D,  relating  to  claims  of  creditors, 
appears  the  entry,  "None,  except  as  in  former  acctg.,"  and  in  schedule 
F-1,  relating  to  persons  entitled  to  share  in  the  estate,  appears  the 
entry,  "None,  except  as  in  former  accounting." 

Th^  defendant  Leonard!  contends  that  by  virtue  of  the  facts  above 
disclosed  the  plaintiff  is  estopped  from  asserting  his  ownership  of  a 
seventy-second  interest  in  this  property,  and  I  am  inclined  to  agree 
with  this  contention.  It  is  not  disputed  that  the  full  purchase  price 
was  received  and  credited  to  the  estate.  As  already  shown,  the  trus- 
tees Giffing  and  Karstens  are  judicially  charged  with  the  receipt  there- 
of, and  with  the  receipt  of  an  additional  sum  representing  the  sale 
of  other  lots  in  Rockaway  and  are  credited  with  the  distribution  of 
such  proceeds  to  those  entitled  thereto,  of  whom  said  Clarkson  Crolius 
Seaman  is  on^. 

[  1  ]  While  there  is  no  direct  evidence  that  Seaman  had  any  knowl- 
edge of  the  act  of  his  cotrustees  in  selling  said  lots  at  any  time  prior 
to  his  separate  accounting,  his  lack  of  knowledge  in  this  respect  em- 
phasizes his  own  negligence  and  establishes  his  own  violation  of  duty 
as  a  trustee.  If  he  expressly  delegated  the  active  management  of 
the  estate  to  his  cotrustees  Giffing  and  Karstens,  he  thereby  violated 
the  confidence  reposed  in  him  by  the  testator,  for  the  duties  of  the 
trust  required  the  exercise  on  his  part  of  his  personal  judgment  and 
discretion,  and  if  he  were  merely  remiss,  in  that  he  carelessly  refrain- 
ed from  active  participation  in  the  affairs  of  the  estate  and  blindly  trust- 
ed his  cotrustees,  then  he  is  equally  chargeable  with  official  negligence. 
Eight  years  intervened  between  the  sale  of  said  lots  by  his  cotrustees 
and  his  separate  accounting  in  1901.  The  exercise  in  a  slight  degree 
of  the  diligence  required  of  him  would  have  disclosed  that  his  cotrus- 
tees had  assumed  to  act  alone  in  a  discretionary  matter  requiring  the 
joint  participation  of  all  the  trustees. 

[2]  By  contending,  therefore,  that  Seaman  was  ignorant  of  the 
action  of  nis  cotrustees,  the  plaintiff  seems  to  me  to  convict  his  ances- 
tor of  gross  negligence  in  the  performance  of  his  fiduciary  duties. 
While  an  estoppel  may  not  usually  arise  against  a  person  who  is  ig- 
norant of  his  rights,  yet  the  doctrine  is  not,  I  think,  carried  so  far  as 
to  hold  that  ignorance,  which  is  the  result  of  negligence  in  a  fiduciary 
capacity,  bars  the  application  of  the  equitable  doctrine  of  estoppel. 

[3]  Seaman  is  chargeable  with  such  knowledge  as  he  should  have 
acquired  and  must  be  judged  accordingly.  But,  aside  from  the  ques- 
tion whether  Seaman  is  chargeable  with  the  knowledge  he  should  have 
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acquired  during  these  eight  years  of  the  acts  of  his  cotrustees,  I  think 
the  separate  account  filed  by  him  in  1901  discloses  such  knowledge. 
As  already  shown,  in  this  accounting  proceeding  Seaman  adopts  the 
exact  balance  charged  against  his  .cotrustees  in  their  prior  and  sep- 
arate accounting.  This  balance  was  fixed  by  the  cotrustees  by  charg- 
ing themselves  with  all  moneys  received,  including  the  purchase  price 
of  the  said  lots,  and  crediting  themselves  with  all  disbursements,  in- 
cluding an  item  purporting  to  be  the  pro  rata  share  of  the  sale  of 
these  and  other  lots  to  which  Seaman  was  individually  entitled  as  one 
of  the  six  persons  named  in  the  said  residuary  clause  of  said  will. 
When  Seaman  adopted  and  thereby  asserted  the  accuracy  and  correct- 
ness of  this  final  balance,  he  is  necessarily  chargeable  with  knowledge 
of  the  items  of  charge  and  credit  upon  which  said  balance  was  founded 
and  judicially  established  by  decree  of  the  Surrogate's  Court  of  New 
York  county.  He  could  not  adopt  such  balance  and  disclaim  knowl- 
edge of  the  arithmetical  processes  upon  which  it  was  based.  His  own 
account,  as  to  him  at  least,  imports  verity. 

I  thiijk  the  account  in  other  respects  shows  that  Seaman  at  thi^ 
time  had  actual  knowledge  of  the  acts  of  his  cotrustees.  Thus  in 
schedule  A  the  statement  is  made  that  no  property  has  been  sold  except 
as  in  "former  inventory  filed,"  etc.  I  think  this  is  clearly  a  reference 
to  the  account  filed  by  the  cotrustees.  It  is  certainly  not  a  reference 
to  the  inventory  provided  for  in  Code,  §  2665,  for  that  inventory  is 
filed  before  the  disposition  of  any  property  whatsoever.  Again,  in 
schedules  D  and  F  specific  reference  is  made  to  "former  accountings." 
There  is  no  evidence  that  Seaman  ever  filed  any  other  account  This 
fact,  together  with  the  reference  in  schedule  C  to  the  sum  of  $165.26^ 
the  amount  of  the  costs  in  the  accounting  of  his  cotrustees,  leads  ir- 
resistibly to  the  conclusion  that  the  word  "inventory"  and  the  words 
"former  accounting"  refer  to  the  said  account  of  his  cotrustees.  I 
have  therefore  reached  the  conclusion  that  Seaman  had  full  knowl- 
edge of  the  acts  of  his  cotrustees  when  he  filed  his  separate  account 
in  1901. 

If  this  be  so,  it  was  clearly  even  then  his  duty,  if  he  desired  to  re- 
pudiate the  acts  of  his  cotrustees,  to  so  notify  the  grantee  or  those 
claiming  under  him,  and  immediately  resort  to  such  legal  or  equitable 
remedies  as  might  afford  relief  from  the  situation  created,  in  part 
at  least,  by  his  own  negligence.  At  this  time  Seaman  knew  that  he 
had  not  joined  in  the  execution  of  said  conveyance;  he  then  knew 
that  he  had  never  transferred  his  individual  interest  in  these  lots ;  he 
then  knew  that  the  grantee  (or  those  claiming  under  him)  was  then  in 
possession  and  exercising  acts  of  ownership  over  property  for  which 
he  had  paid  and  for  which  the  estate  had  received  a  full  and  adequate 
compensation;  he  then  knew  that  his  cotrustees  had  accounted  for 
the  proceeds  thereof  and  that  they  claimed  to  have  distributed  the 
proceeds  of  said  lots  to  those  entitled  thereto,  including  himself ;  and 
he  then  also  knew  that  the  claim  of  his  cotrustees  in  this  respect  hnd 
been  judicially  determined  by  the  final  decree  of  a  court  of  competent 
jurisdiction.  Yet,  having  acquired  such  knowledge,  at  least  at  the 
time  of  his  accounting,  he  never  disaffirmed  the  action  of  Giffing  and 


Digitized  by 


Google 


872  181  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

Karstens,  or  made  any  protest  whatsoever  either  to  them,  to  the  gran- 
tee, or  to  those  claiming  under  him.  On  the  contrary,  he  approved  and 
accepted  the  action  of  his*  cotrustees,  by  adopting  the  final  balance  of 
their  account  as  the  starting  point- of  his  own  separate  account.  He 
adopted  said  final  balance,  and  then  set  forth  only  such  matters  as 
related  to  his  own  subsequent  action  as  trustee.  While  he  could  not 
by  ratification  validate  a  void  act,  he  could  and  did,  with  the  knowledge 
disclosed  by  his  separate  accounting,  approve,  ratify,  and  accept  the 
result  of  the  transaction  by  which  the  purchase  price  inured  to  the 
benefit  of  the  estate.  And  there  is  no  evidence  that  from  the  time  of 
his  accounting  to  the  time  of  his  death  he  ever  protested  the  action  of 
his  cotrustees,  or  denied  the  receipt  by  them  of  the  purchase  price,  or 
that  he  had  received  his  pro  rata  share  thereof.  While  he  did  not  ac- 
tively advise  or  authorize  the  acts  of  his  cotrustees,  yet  he  did  remain 
passive  and  acquiescent  when  it  was  his  duty  to  speak  and  protest. 

Up  to  the  time  of  his  death,  I  think,  the  equities  were  in  favor  of 
the  grantee  as  against  Seaman.  The  grantee  could,  it  seems  to  me, 
have  successfully  maintained  an  action  to  compel  a  convey?ince  of 
Seaman's  outstanding  interest  in  the  property.  Carpenter  v.  German 
American  Ins.  Co.,  135  N.  Y.  298,  305,  31  N.  E.  1015 ;  Storrs  v.  Bark- 
er, 6  Johns.  Ch.  166,  174,  10  Ann.  Dec.  316;  Favill  v.  Roberts,  50 
N.  Y.  222,  226,  227.  However  this  may  be,  I  think  that  Seaman  and 
those  in  privity  with  him  are  estopped  under  the  circumstances  dis- 
closed from  asserting  m  equity  any  hostile  claim  as  against  the  grantee 
and  those  in  privity  with  him. 

"Where  one,  without  title  or  authority  from  the  real  owner,  assumes  to 
sell  and  convey  the  land  in  fee  and  the  true  owner,  knowing  the  facts,  con- 
sents to  and  does  accept  the  proceeds  of  the  sale  in  full  satisfaction  of  his 
interest,  this  ought  in  equity  to  operate  as  a  confirmation  of  the  unauthorized 
sale  and  preclude  the  real  owner  from  asserting  his  legal  title.  The  sale  in  the 
case  supposed  may  be  treated  as  his  act,  or  at  least  it  may  operate  in  con- 
nection with  the  receipt  of  the  purchase  money  as  an  agreement  on  his  part 
to  sell  to  the  purchaser  and  as  a  payment  by  the  latter  to  the  true  owner  of 
the  consideration."    Thompson  v.  Simpson,  128  N.  Y.  292,  28  N.  B.  633. 

Judgment  for  defendants,  dismissing  the  complaint  upon  the  mer- 
its, with  costs. 
Judgment  for  defendants,  with  costs. 
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BEEKMAN  v.  STERN  et  at 

(Supreme  CJonrt,  Appellate  Division,  First  Department    April  30,  1920.) 

1.  Judgment  ^=s>91 — Consent  judgment,  inserting  a  provision  in  a  leas^ 

clause  claimed  superseded,  held  not  adjudication  to  contrary. 

Where  a  lease,  originally  for  10  years,  which  provided  that,  If  the 
landlord  should  sell  or  be  "defeased  of  title,"  the  tenant  should  be  reim- 
bursed in  varying  percentages  for  improvements,  was  modified  by  a 
supplemental  agreement  extending  the  term  for  21  years,  which  re- 
quired the  tenant  to  ma^e  additional  improvements,  a  consent  judgment, 
inserting  in  the  clause  of  the  original  lease,  providing  for  compensation 
to  the  tenant  for  improvements,  an  express  declaration  that  such  pay- 
ments should  terminate  the  lease,  was  not  an  adjudication  that  the  sup- 
plemental agreement  did  not  supersede  such  clause,  and  give  the 
tenant  a  fixed  term,  for  lease  should  be  construed  as  though  provi- 
sion inserted  was  there  originally. 

2.  Evidence  ^=9432,  443(2) — ^Held  admissiblb  to  show  want  of  considera- 

tion? AND  INDUCEMENT  TO  MAKE  WRITING. 

Where  landlord,  after  supplemental  agreement,  which  extended  term 
21  years  for  a  different  purpose,  induced  tenant  to  sign  another  agree- 
ment, reciting  that  the  landlord  should  not  sell  it  or  "defease  himself" 
of  title  for  5  years,  evidence  that  such  agreement  was  unsupported  by 
consideration,  and  that  the  landlord,  when  he  induced  the  tenant  to 
sign,  avowed  a  different  purpose,  was  admissible  to  support  the  tenant's 
claim  to  an  absolute  term. 
8.  Landlord  and  tenant  «s»308(2) — Cost  of  improvements  held  admis- 
sible IN  support  of  tenant's  contention  that  the  term  COULD  NOT  BE 

terminated. 

Where  a  lease  for  10  years  was  extended  to  21  years  by  supplemental 
agreement  requiring  the  tenant  to  install  additional  improvements,  evi- 
dence of  the  cost  of  such  improvements  was  admissible  in  support  of 
the  tenant's  claim  that  the  supplemental  agreement  gave  him  an  absolute 
term  for  21  years,  which  could  not  be  defeated  by  the  landlord's  sale 
of  the  property. 
4.  Landlord  and  tenant  ^=s>95— Tenant  held  to  have  absolute  term  for 

21  YEARS,  which  LANDLORD'S  SALE  COULD  NOT  DEFEAT. 

After  the  execution  of  a  lease  for  10  years,  which  contemplated  ter- 
minaticm  on  the  landlord's  sale  of  the  premises,  the  parties  entered  into 
a  supplemental  agreement,  extending  the  term  for  21  years,  and  re- 
quiring the  tenant  to  install  additional  and  more  expensive  improve- 
ments, held  that,  as  the  supplemental  agreement  made  no  provision  for 
termination,  the  tenant  had  an  absolute  term  for  21  years,  which  could 
not  be  defeated  by  the  landlord's  sale ;  and  this  is  so,  though  the  landlord 
for  a  different  ostensible  reason  induced  the  tenant  to  sign  a  second  sup- 
plemental agreement,  recognizing  the  right  of  termiuatioiu 

Merrell,  J.,  dissenting. 

Appeal  from  Appellate  Term,.  First  Department. 

Summary  proceeding  by  Benjamin  Beekman  against  Minnie  Stem, 
Nathan  Shapanka,  and  Morris  J.  Gordon,  individually  and  as  executors 
of  the  estate  of  Joseph  Stem.  By  leave  of  the  presiding  justice  de- 
fendants appeal  from  a  determination  of  the  Appellate  Term,  affirm- 
ing a  final  order  in  the  proceeding.  Determination  of  the  Appellate^ 
Term  reversed,  and  proceeding  dismissed.  ^ 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWI.ING,> 
and  MERRELL,  JJ. 

^soFor  other  cases  see  same  topic  &  KBT-NUMBBR  in  an  Key-Numbered  Digest^  «  Indexes 
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J.  Delahunty,  of  New  York  City  (J.  J.  KIrby,  of  New  York  City, 
on  the  brief),  for  appellants. 

Weiss  &  Scheuer,  of  New  York  City  (David  Bernstein,  of  New 
York  City,  of  counsel),  for  respondent. 

LAUGHUN,  J.  On  the  9th  of  April,  1914,  plaintiffs  predecessor 
in  title  executed  a  lease  for  the  term  of  10  years  from  May  1,  1914,  of 
the  premises  No.  422  West  Fortieth  street,  on  which  there  was  a 
five-story  flat,  with  a  three-story  building  in  the  rear  thereof,  to  the 
decedent,  Joseph  Stem,  who  died  on  the  2d  day  of  November,  1918, 
leaving  a  last  will  and  testament,  naming  the  defendants  as  executors. 
It  was  provided  in  the  lease  that  the  premises  were  to  be  used  only  as 
living  apartments  for  respectable  white  families.  The  rental  was 
$110.42  per  month  after  the  14th  of  July,  1914.  It  was  provided  that 
all  improvements  made  by  the  tenant  should  be  considered  as  affixed 
to  the  freehold,  and  not  removed,  and  the  tenant  was  to  permit  the 
landlord  or  his  agents  to  show  the  premises  to  persons  desirous  of  pur- 
chasing the  same.  The  tenant  deposited  with  the  landlord  the  sum 
of  $110  as  security  for  the  performance  of  his  agreement  to  make 
certain  specified  improvements.  The  sixteenth  clause  of  the  lease  was 
as  follows : 

"If  landlords  sell  or  are  defeased  ot  title  during'  the  first  two  years  of 
term,  then  tenant  shall  receive  fyll  amount  of  improvements  he  shall  have 
made,  not  exceeding  $2,500;  and  if  event  happens  third,  fourth,  fifth,  sixth, 
seventh,  or  eighth  years  of  term,  then  tenant  to  receive  85  per  cent.,  80  per 
cent,  60  per  cent,  40  per  cent,  80  per  cent,  or  10  per  cent.,  respectively, 
of  the  value  of  the  improvements.  And  the  said  landlord  doth  covenant 
that  the  said  tenant,  on  paying  the  said  yearly  rent  and  performing  the 
covenants  aforesaid,  ^shall  and  may  peaceably  and  quietly  have,  hold,  and 
enjoy  the  said  demised  premises  for  the  term  aforesaid." 

The  lease  was  quite  long,  and,  for  the  purposes  of  this  appeal,  it  is 
sufficient  to  state  that  it  contained  the  usual  provisions.  Five  days 
after  the  original  lease  was  made,  the  parties  entered  into  a  short  sup- 
plemental agreement  in  writing,  referring  to  the  original  lease,  and 
stating  that  "the  parties  thereto  desire  to  make  an  additional  and  sup- 
plemental agreement  thereto."  The  first  clause  of  the  supplemental 
agreement  is  as  follows : 

"That  the  term  provided  for  in  the  aforesaid  lease  of  April  9,  1914,  be 
and  hereby  is  changed  to  a  fixed  term  of  21  years,  to  wit,  from  May  1,  1914, 
to  May  1,  1935,  in  lieu  of  the  term  provided  for  therein." 

The  second  clause  increases  the  rent  $3.13  per  month.  The  third 
clause  provides  for  a  deposit  on  May  1,  1923,  as  security  for  the  faith- 
ful performance  on  the  part  of  the  tenant  for  the  balance  of  the  term. 
The  fourth  clause  obligated  the  tenant  to  make  improvements  as  fol- 
lows: 

'Tenant  lagrees  to  install  one  enamel  bath  tub  with  two  bibbs  and  neces- 
sary piping,  and  one  toilet  with  flush  tank  in  each  apartment  of  premises, 
at  and  within  the  same  period  of  time  as  is  provided  for  in  the  aforemen* 
tloned  lease.** 

The  fifth  clause  provides  that  the  improvements  so  made  ''shall  be- 
come redl  property  and  belong  to  the  owner."    The  sixth  clause  pro- 
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vides  that  the  improvements  shall  be  made  in  a  workmanlike  manner 
and  as  required  by  the  public  authorities  and  regulations.  The  seventh 
clause  provides  that,  if  the  occupancy  of  the  store  shall  cause  rates  of 
premiums  of  fire  insurance  to  be  increased,  the  tenant  shall  pay  the 
additional  raise.  By  the  eighth  clause  the  tenant  agreed  to  assume 
responsibility  with  respect  to  the  improvements  and  to  save  the  land- 
lord harmless  therefrom.  The  ninth  provided  thiat  the  supplemental 
agreement  should  be  in  force  and  binding  only  on  the  express  condi- 
tion that  the  tenant  should  make  the  specified  improvements  in  the 
manner  therein  provided,  and  that  otherwise  it  should  become  null  and 
void. 

The  original  landlord  sold  tlie  premises  to  the  plaintiff  on  the  11th 
day  of  April,  1919.  The  summary  proceeding  was  instituted  and  sus- 
tained on  the  ground  that  the  lease  of  the  tenant  terminated  on  the  sale 
by  virtue  of  the  provisions  of  clause  16  of  the  original  lease  quoted. 

[1]  The  learned  counsel  for.  the  appellants  contends  that  the  provi- 
s'jons  of  clause  16  were  superseded  by  the  supplemental  agreement, 
which  was  intended,  as  its  phraseology  indicates,  to  give  the  tenant  a 
fixed  term  of  21  years.  That  such  was  the  case  is  also  indicated  by 
the  provisions  of  the  supplemental  agreement  with  respect  to  the  ex- 
tensive improvements  which  the  tenant  was  required  to  make,  which 
Were  to  become  part  of  the  freehold  and  belong  to  the  owner.  These 
provisions,  unlike  those  in  the  original  lease,  are  unconditional ;  where- 
as, under  the  original  lease,  in  event  that  the  term  was  abridged  by  a 
sale,  the  tenant  was  to  be  reimbursed  certain  percentages  of  the  cost 
of  the  improvements.  The  tenant  offered  to  show  that  the  improve- 
ments required  to  be  made^  and  made  under  die  supplemental  agree- 
ment cost  $6,900 ;  but  the  evidence  was  excluded. 

Respondent  relies  largely  on  a  judgment  of  the  Supreme  Court,  en- 
tered on  the  22d  of  November,  1916,  in  an  action  by  the  original  land- 
lord against  the  tenant  for  the  reformation  of  said  paragraph  16  of  the 
original  lease,  by  adding  at  the  end  of  the  first  sentence  of  said  para- 
graph the  following : 

''And  on  making  such  payments,  this  lease  shall  cease  and  determine  and 
become  nuU  and  void.*' 

It  appears  that  the  judgment  was  entered  by  consent.  The  action 
came  on  for  trial  before  Justice  Greenbaum,  and  counsel  for  defendant 
conceded  that  it  was  the  original  intention  of  the  parties  that  those 
words  should  be  inserted,  and  that  the  tenant  had  no  objection  to 
having  them  inserted  by  the  judgment  of  the  court.  The  supplemental 
agreement  was  not  before  the  court,  and  there  was  no  adjudication 
with  respect  thereto,  nor  was  there  any  judicial  construction  of  or 
adjudication  with  respect  to  the  effect  thereof  on  the  original  lease. 
It  is  therefore  precisely  the  same  as  if  those  words  had  originally' 
been  incorporated  in  the  lease.  By  consenting  to  the  judgment,  in- 
stead of  pleading  the  supplemental  agreement,  and  claiming  that  the 
supplemental  agreement  superseded  said  paragraph  16  of  the  original 
lease,  and  that  there  was  no  necessity  for  reforming  the  original  agree- 
ment, the  tenant  should  not  be  deemed  estopped  from  so  contending 
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when  the  protection  of  his  interests  required  it.  He  conceded  that  it 
was  originally  intended  that  the  lease  should  be  terminated  by  a  sale 
of  the  premises,  and  consented  that  a  provision  to  that  eflFect,  doubt- 
less omitted  through  inadvertence,  should  be  inserted.  The  lease, 
therefore,  as  so  reformed,  is  to  be  construed  precisely  as  if  the  provi- 
sion inserted  by  the  judgment  had  been  inserted  originally. 

[2-4]  There  is  another  agreement,  however,  on  which  the  learned 
counsel  for  the  respondent  also  relies,  and  that  on  its  face  tends  to 
support  his  contention.  It  was  signed  by  the  parties  to  the  original 
lease  on  the  21st  of  July,  1914.  It  refers  to  the  original  lease  and  to 
the  supplemental  agreement,  and  recite^  that,  in  consideration  of  $1 
and  the  performance  of  the  covenants  contained  in  the  lease  and  the 
supplemental  agreement,  it  was  agreed  that  the  original  and  supple- 
mental agreements  should  be  modified — 

**in  the  following  manner,  to  wit:  That  the  parties  of  the  first  part  wUl  not 
sell  or  defease  themselves  of  title  in  and  to  the  aforementioned  premises 
for  a  period  of  five  years  from  the  making  of  the  aforementioned  lease,  and 
it  is  further  covenanted  and  agreed  that  said  lease,  and  supplemental  lease* 
shall  in  all  other  respects,  excepting  as  herein  modified,  be  and  hereby  is  con- 
firmed." 

This  appears  to  have  been  a  voluntary  agreement  on  the  part  of 
the  landlord,  but  it  is  claimed  that  it  indicates  that  the  parties  under- 
stood that  but  for  it  the  lease  would  be  terminated  by  a  sale  of  the  prem- 
ises any  time  after  2  years.  The  appellants,  however,  offered  to  show 
that  this  agreement  was  brought  to  tihe  tenant  by  one  of  the  landlords, 
who  requested  him  to  sign  it  for  a  particular  purpose,  and  that  it  was 
not  solicited  by  the  tenant,  and  that  there  was  no  consideration  there- 
for. That  evidence  was  objected  to,  and  excluded,  on  the  ground  that 
it  tended  to  vary  the  written  instrument.  That  agreement,  however, 
was  not  the  one  on  which  the  landlord  relied,  and  it  could  not  "be 
claimed  that  the  lease  was  terminated  under  it.  It  was  only  competent 
as  tending  to  show  the  intention  of  the  parties  with  respect  to  the 
meaning  of  the  lease  as  modified  by  the  supplemental  agreement.  That 
being  its  purpose  and  effect,  it  was  competent  for  the  tenant  to  show 
that  it  was  executed  at  the  instance  of  the  landlord  and  for  a  particu- 
lar purpose. 

If  the  evidence  offered  had  been  received,  it  might  have  appeared 
that  the  landlords  realized  that  they  had  given  the  tenant  a  fixed  term 
of  21  years  and  that  this  was  an  attempt  to  relieve  them  therefrom.  If 
the  construction  of  the  original  lease,  as  modified  by  the  supplemental 
agreement,  were  doubtful,  I  think  the  evidence  with  respect  to  the 
cost  of  the  improvements  to  be  made,  and  which  were  made,  by  the 
tenant,  and  the  evidence  showing  that  the  agreement  of  July  21,  1914, 
was  signed  by  the  tenant  at  the  instance  of  the  landlord  and  for  a  spe- 
cial purpose,  should  have  been  received;  but  the  agreement  of  July 
21,  1914,  contains  no  covenant  on  the  part  of  the  tenant,  and  since  its 
only  importance  is  its  bearing  on  the  construction  of  the  lease  and 
supplemental  agreement,  which  I  do  not  deem  of  doubtful  construc- 
tion, it  is  not  necessary  to  reverse  and  grant  a  new  trial  on  account  of 
the  exclusign  of  that  evidence.    I  think  that  the  tenant  was  given  a 


Digitized  by 


Google 


Sap.  Gtw)  BEEKMAN  V.  STERN     '  877 

(181N.Y.B.)i 

fiked  term  of  21  years,  which  could  not  be  abridged  by  a  sale  bf  the 
premises.  The  landlords  were  at  liberty  to  sell  and  convey  when  they 
liked,  but  the  purchaser  took  title  subject  to  the  lease. 

It  follows  tfiat  the  determination  of  the  Appellate  Term  should  be. 
reversed,  with  costs  to  appellants,  and  the  proceeding  dismissed,  with 
costs. 

CLARKE,  P.  J.,  and  DOWLING,  J.,  concur. 

MERRELL,  J.  (dissenting).  This  appeal  is  by  permission  of  a  jus- 
tice of  the  Appellate  Division  from  a  determination  of  the  Appellate 
Term,  First  Department,  affirming  a  final  order  of  the  Municipal 
Court  of  the  City  of  New  York,  Borough  of  Manhattan,  Third  Dis^- 
trict,  in  favor  of  the  plaintiff  respondent,  landlord,  awarding  him 
the  delivery  of  the  possession  in  summary  proceedings  of  certain 
premises,  being  No.  422  West  Fortieth  street  in  the  borough  of  Man- 
hattan, by  reason  of  the  expiration  of  the  tenants'  term. 

The  landlord  respondent  herein  is,  and  at  the  time  of  the  institu- 
tion of  said  summary  proceedings  was,  the  owner  in  fee  of  the  prem- 
ises in  question,  having  received  title  thereto  under  a  deed  from  Da- 
vid M.  Van  Praag  and  Abraham  Cohen,  as  executors  of  the  last  will 
and  testament  of  Marcus  Van  Praag,  deceased.  The  tenants  appel- 
lants are  Minnie  Stem,  Nathan  Shapanka,  and  Morris  J.  Gordon,  in- 
dividually and  as  executors  of  the  last  will  and  testament  of  Joseph 
Stem,  deceased.  On  or  about  April  9,  1914,  the  landlord's  grantors, 
ds  executors,  executed  to  said  Joseph  Stem,  the  tenants'  testator,  from 
whom  and  under  whose  will  the  tenants  derived  possession  of  said 
premises,  a  lease  in  writing  whereby  the  said  landlord's  grantors 
leased  to  the  tenants'  testator  the  said  premises  for  the  term  of  10 
years  from  May  1,  1914,  with  the  privilege  of  renewal  of  said  lease 
for  an  additional  term  of  5  years.  The  leased  premises  consisted  of 
a  five-story  flat  and  a  three-story  building  in  the  rear  thereof.  The 
lower  floor  was  used  for  store  purposes,  and  the  balance  of  the  build- 
ings was  devoted  to  living  apartments  for  tenants.  The  money  rental 
specified  in  the  lease  for  the  entire  property  was  $1,325  per  annum, 
payable  monthly  at  the  rate  of  $110.42  per  month,  excepting  the 
months  of  May  and  June  and  the  first  15  days  of  July  in  the  year 
1914,  when  certain  improvements  were  to  be  made,  was  to  be  allowed; 
no  rent  being  payable  during  said  period  of  2%  months. 

The  lease  provided  that  the  tenant  should,  at  his  own  cost  and  ex- 
pense, install  in  the  front  house  one  soapstone,  two-section,  four-bibb 
washtub,  with  covers,  one  new  sink,  with  two  new  bibbs,  and  one 
new  coal  range,  with  hot- water  boiler  attached,  in  each  apartment, 
and  one  ceiling  gas  outlet  in  vestibule  and  each  landing  of  the  pub- 
lic hall,  and  two  outlets  in  the  cellar,  and  one  dish  closet  in  each 
kitchen  of  each  apartment ;  that  said  improvements  should  have  prop- 
er accessories  and  be  done  in  a  proper  and  workmanlike  manner 
and  approved  by  all  public  departments  having  jurisdiction  thereof. 
The  lease  further  provided  that  the  tenant  should  plaster,  paint,  and 
decorate  and  paper  the  public  hall  and  eight  apartments^  and  kaLso^ 
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mine  the  cellar,  and  that  he  should  improve  the  rear  house  in  like  man- 
ner as  front  house  where  practicable,  and  also  where  demanded  by 
the  public  departments  or  authorities ;  that  the  work  of  improvement 
above  provided  for  was  to  be  commenced  on  or  before  May  10,  1914, 
and  be  completed  on  or  before  July  10,  1914.  All  improvements  made 
by  the  tenant  were,  by  the  express  terms  of  the  lease,  "to  be  consider- 
ed as  affixed  to  the  freehold,  and  not  to  be  removed,  either  during 
tenancy  or  at  the  termination  of  this  lease." 

The  record  before  us  does  not  disclose  what  the  fair  rental  value 
of  the  leased  premises  was,  but  it  would  seem  plain  that  the  parties 
deemed  the  installation  of  the  aforesaid  extensive  improvements  by 
the  tenant,  all  of  which  attached  to  the  leased  premises,  a  very  con- 
siderable part  of  the  rental  to  be  paid  by  the  tenant.  Such  improve- 
ments, of  course,  greatly  enhanced  the  rental  value  of  the  several  flats 
and  enabled  the  lessee  to  demand  increa^d  rentals  from  subtenants. 
He  would  undoubtedly  become  reimbursed  during  the  long  term  of 
his  lease  for  the  amount  expended  by  him  for  such  improvements, 
and  provision  was  made  by  the  sixteenth  clause  of  the  lease  for  the 
reimbursement  of  the  tenant  for  such  repairs,  not  exceeding  $2,500, 
if  he  should  be  compelled  to  surrender  possession  of  the  premises 
through  a  sale  thereof  by  the  landlords  or  a  defeasance  of  title  dur- 
ing the  first  2  years  of  his  term,  and  in  the  proportion  stated  in  the 
sixteenth  clause  of  the  lease,  if  such  event  should  happen  in  the  suc- 
ceeding years  of  his  term  up  to  the  eighth.  Said  sixteenth  clause  of 
the  lease  provided  as  follows: 

"16.  If  laDdlords  soil  or  are  defeased  of  title  during  the  first  two  years  of 
term,  then  tenant  shaU  receive  full  amount  of  Improvements  he  shall  have 
made  not  exceeding  twenty-five  hundred  dollars,  and  If  event  happens  In 
third,  fourth,  fifth,  sixth,  seventh,  or  eighth  years  of  term,  then  tenant  to  re- 
ceive 85  per  cent.,  80  per  cent.,  60  per  cent.,  40  per  cent,  30  per  cent.,  'or  10 
per  cent.,  respectively,  of  the  value  of  the  improvements.  And  the  said  land- 
lord doth  covenant  that  the  said  tenant,  on  paying  the  said  yearly  rent  and 
perfonning  the  covenants  aforesaid,  shall  and  may  peaceably  and  quietly 
have,  hold,  and  enjoy  the  said  demised  premises  for  the  term  aforesaid." 

On  April  14,  1914,  five  days  after  the  execution  of  the  lease,  the 
said  lessors  and  the  lessee  entered  into  a  supplemental  agreement 
in  writing,  wherein  the  parties  recited,  referring  to  the  lease  of  April 
9,  1914,  as  follows: 

**  ♦  ♦  ♦  Whereas,  the  parties  thereto  desire  to  make  an  additional  and 
supplemental  agreement  thereto    •    •    ♦" 

— and  by  which  supplemental  agreement  it  was  provided  as  follows: 

**Flrst.  That  the  term  provided  for  in  the  aforesaid  lease  of  April  9,  1914, 
he  and  hereby  is  changed  to  a  fixed  term  of  twenty-one  (21)  years,  to  wit, 
from  May  1,  1914,  to  May  1,  1935,  in  Uen  of  the  term  provided  for  therein." 

Said  supplemental  agreement  was  made  upon  the  condition,  therein 
expressed,  that  the  tenant  should  pay,  in  addition  to  the  rental  ex- 
pressed in  the  lease,  an  additional  sum  of  $3.13  each  and  every  month 
of  said  term,  and  should  install  one  enahiel  bath  tub,  with  two  bibbs 
and  necessary  piping,  and  one  toilet,  with  flush  tank,  in  each  apartment 
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of  the  premises,  within  the  same  period  of  time  as  provided  for  in 
the  lease. 

On  July  21,  1914,  the  parties  to  said  original  lease  and  supplemen- 
tal agreement  entered  into  a  third  agreement  in  writing,  reciting  the 
execution  of  the  original  lease  on  April  9,  1914,  and  the  agreement 
supplemental  thereto  on  April  14,  1914,  and  further  agreed : 

"3?hat  the  said  aforementioned  agreement  and  supplement  thereto  shall 
be  modified  in  the  following  manner,  to  wit:  That  the  parties,  of  the  first 
part  wiU  not  sell  or  defease  themselves  of  title  in  and  to  the  aforementioned 
premises  for  a  period  of  five  years  from  the  making  of  the  aforementioned 
lease,  and  it  is  further  covenanted  and  agreed  that  said  lease,  and  supple- 
mental lease,  shall  in  all  other  respects,  esicepting  as  herein  modified,  be  and 
hereby  is  confirmed." 

This  last-mentioned  agreement  was  executed  by  the  lessors  and 
the  lessee,  and  was  ratified,  approved,  and  confirmed  in  writing  by  the 
beneficiaries  under  the  last  will  and  testament  of  Marcus  Van  Praag, 
deceased. 

The  5-year  period  mentioned  in  said  last  agreement  of  the  par- 
ties expired  on  April  9,  1919,  and  2  days  later  the  premises  were  sold 
and  conveyed  by  the  said  executors  of  Marcus  Van  Praag  to  the 
plaintiflF  respondent.  Thereafter,  in  April,  1919,  due  tender  was  made 
by  said  executors  to  the  tenant  in  possession  of  said  leased  premises 
under  said  lease  of  the  sum  of  $1,600  in  cash,  being  60  per  cent,  of 
the  sum  of  $2,500,  stipulated  to  be  paid  the  tenant  as  and  for  ^he 
specified  improvements  to  be  made  by  the  tenant,  in  case  of  a  sale 
of  the  leased  premises  by  the  landlords  at  the  end  of  the  fifth  year 
of  the  term  of  the  lease.  The  tenant  refused  to  accept  such  tender 
or  to  yield  possession  of  the  premises.  Thereupon  the  owner  of  the 
premises  instituted  summary  proceedings  for  possession  of  the  said 
real  property,  asserting  that  the  tenancy  created  by  the  lease  of  April 
9,  1914,  was  terminated  by  the  sale  of  the  premises  to  the  petitioner 
by  said  executors  on  April  11,  1919.  The  Municipal  Court  made  a 
final  order  on  June  16,  1919,  granting  the  present  owner  the  posses- 
sion of  said  premises  by  reason  of  the  expiration  of  the  tenant's  term. 
The  tenants  have  appealed,  claiming  that  the  lease  of  April  9,  1914, 
leasing  said  premises  to  their  testator  for  the  term  of  10  years  with 
the  privilege  of  an  extension  of  5  years  was  abrogated  by  the  supple- 
mental agreement  executed  on  April  14,  1914,  fixing  the  terra  of  the 
lease  at  21  years,  expiring  on  May  1,  1935,  and  that  therefore  the 
present  tenants  of  the  premises  cannot  be  removed  therefrom  as 
upon  expiration  of  term. 

It  seems  to  me  that  the  order  of  the  Municipal  Court  was  correct, 
and  that  the  appellants  are  wrong  in  their  contention.  The  thre? 
instruments  executed  by  the  parties  must  be  read  together.  By  the 
first  instrument  the  premises  were  leased  for  a  term  of  10  years, 
with  the  privilege  of  5  years  additional.  This  original  lease  of  April 
9,  1914,  provided  in  its  said  sixteenth  clause  that,  if  the  landlords 
should  sell  the  premises  or  were  defeased  of  title  during  the  first  2 
years  of  the  term,  then  tlie  tenant  should  receive  the  full  amount  of 
any  improvement  he  should  have  made,  not  exceeding  $2,500,  and,  if 
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the  defeasance  occurred  in  the  third,  fourth,  $fth,  sixth,  seventh,  or 
eighth  years  of  the  term,  then  the  tenant  should  receive  85  per  cent., 
80  per  cent,  60  per  cent,,  40  per  cent.,  30  per  cent.,  or  10  per  cent, 
respectively,  of  tlie  value  of  such  improvements.  The  supplemental 
jagr^eipent,  made  5  days  later,  merely  changed  the  ^possible  term  of 
IS  years  provided  by  the  lease  as  originally  made  to  a  fixed  term  of 
21  years — only  6  years  longer  than  the  possible  term  originally  agreed 
upon.  As  a  condition  of  such  extension  the  tenant  agreed  to  'p^y 
a  slight  advance  in  monthly  rental,  and  to  install,  in  addition  to  the 
extensive  improvements  specified  in  the  lease,  a  bath  and  closet  and 
appurtenances  in  each  apartment.  In  all  other  respects  the  le|i.se  re- 
mained as  originally  made. 

The  tenant  urges  that  the  improvements  placed  upon  the  property 
pursuant  to  the  lease,  as  modified,  have  cost  upwards  of  $o,$00, 
much  in  excess  of  $2,500  asserted  by  her  as  the  value  of  the  im- 
provements contemplated  at  the  time  of  the  execution  of  the  origi- 
nal lease,  and  that  she  will  suffer  undue  hardship  if  deprived  of 
the  premises  at  the  end  of  the  fifth  year.  The  fallacy  of  appel- 
lant's position  in  this  respect  is  apparent  when  we  consider  that 
the  original  lease  did  not  fix  the  value  of  the  proposed  improvements, 
which  undoubtedly  far  exceeded  $2,500  in  cost,  to  that  sum.  The 
tenant,  manifestly,  as  a  part  of  the  rental  which  he  was  to  pay, 
agreed  to  make  the  specified  improvements  at  whatever  expense  might 
be  required,  and  in  case  the  tenant  was  compelled  to  yield  possession 
before  the  expiration  6i  the  eighth  year  of  the  term  of  the  lease  he 
was  to  be  reimbursed  upon  a  basis  of  $2,500.  The  record  is  barren 
of  any  evidence  showing  that  the  annual  rental  paid  by  the  tenant, 
together  with  the  balance  of  the  cost  of  improvements  paid  by  her 
after  deducting  the  percentage  under  the  sixteenth  clause  of  the  lease, 
was  greater  than  the  fair  rental  value  of  the  premises  while  occupied 
by  her  under  the  lease.  By  the  supplemental  agreement  additional 
improvements  to  the  apartments  were  provided  by  way  of  baths  and 
toilets.  Such  improvements,  of  course,  enabled  the  lessee  to  demand 
increased  rentals  of  subtenants,  and  were  therefore  of  advantage  to 
him.  The  improvements  required  some  additional  expenditure  on 
his  part,  but  the  investment  may  well  have  been  to  his  net  financial 
gain.  The  term  of  his  lease  was  extended  6  years,  with  slight  increase 
in  money  rental ;  and  3  months  later,  or  at  about  the  time  fixed  by  the 
lease,  as  supplemented,  for  the  completion  of  the  improvements,  the 
parties  entered  into  the  third  written  agreement  of  July  21,  1914,  modi- 
fying the  lease  and  supplementary  agreement  in  a  single  respect,  vi2. 
,that  the  lessors  would  not  sell  or  defease  themselves  of  title  in  the 
leased  premises  for  a  period  of  5  years  from  the  making  of  the  lease. 
And  the  said  parties  in  said  modification  agreement  of  July  21,  1914,. 
further  expressly — 

"covenanted  and  agreed  that  said  lease  and  supplemental  lease  BhaU  in  all 
other  respectSr  excepting  as  herein  modified,  be  and  hereby  is  confirmed.*'' 
(Italics  the  writer'^.)  - 

In  view  of  such  confirmation,  can  it  be  possible  that  the  parties,  by 
the  supplemental  agreement  of  April  14,  1914,  intended  to  abrogate 


Digitized  by 


Google 


Sup.  Ct.)  BEEKMAN  V.  STERN  881 

(181  N.T.8.) 

the  provisions  of  the  original  lease  contained  in  its  sixteenth  clause^ 
providing  for  a  surrender  of  possession  of  the  leased  premises  by 
the  tenant  upon  a  sale  of  the  premises  by  the  lessor  ?  Assuredly  not. 
Most  conclusive  evidence  that  the  parties  regarded  the  sixteenth 
clause  of  the  lease  as  unaffected  by  the  supplemental  agreement  of  April 
14,  1914,  is  furnished  by  the  fact  that  in  1916  an  action  was  brought 
in  Supreme  Court  by  the  executors  of  Marcus  Van  Praag,  deceased, 
against  the  lessee,  Joseph  Stem,  to  reform  the  lease  of  Aprils,  1914, 
and  on  November  22,  1916,  a  judgment  was  entered  in  said  action 
wherein  it  was — 

**adjudged  that  the  lease  made  by  David  Van  Praag  and  Abraham  Cohen,  as 
executors  of  the  last  will  and  testament  of  Marcus  Van  Praag,  deceused,  as 
landlords,  and  Joseph  SterO;  as  tenant,  dated  April  0, 1011,  of  premises  No.  422 
West  Fortieth  street,  boroui?h  of  Manhattan,  city  of  New  York,  be  and  the 
same  is  hereby  reformed  by  Inserting  the  words,  'and  on  making  such  payments 
this  lease  shall  cease  and  determine  and  become  null  and  void,'  at  the  end  of 
the  first  sentence  of  the  sixteenth  paragraph  of  said  lease,  so  that  the  said 
first  sentence  of  the  sixteenth  paragraph  of  said  lease  shall  now  read:  Six- 
teenth. If  landlords  sell  or  are  defeased  of  title  during  the  first  two  years  of 
the  term,  then  tenant  sbaU  receive  full  amount  of  Improvcn^ents  he  shall 
have  made,  not  exceeding  twenty-five  hundred  dollars,  and  If  event  happens 
In  third,  fourth,  fifth,  sixth,  seventh,  or  eighth  year  of  term,  then  tenant  to  re- 
ceive 85  per  cent.,  80  per  cent.,  60  per  cent.,  40  per  cent.,  30  per  cent.,  oi:  10 
per  cent.,  respectively,  of  the  value  of  the  improvements,  and  on  making  such 
payments  this  lease  shall  cease  and  determine  and  become  null  and  void.' " 

The  plaintiffs,  lessors,  sought  in  said  action  to  reform  the  sixteenth 
clause  of  the  lease  as  originally  made  by  adding  thereto  the  words, 
*'and  on  making  such  payments  this  lease  shall  cease  and  determine 
and  become  null  and  void."  The  tenant  was  made  the  sole  party 
defendant,  and  appeared  in  said  action  by  the  same  attorney  who  rep- 
resents the  present  tenants  appellants  herein,  who  have  succeeded  to 
the  original  tenant's  interest  under  said  lease.  Said  reformation  ac- 
tion coming  on  to  be  heard  in  Special  Term  of  the  Supreme  Court, 
the  following  very  significant  proceedings  were  had: 

"Appearances:  For  plaintifTs,  Simon  M.  Piatt,  Esq.  For  defendant:  John 
Delahunty,  Esq. 

'*Mr.  Delahunty:  The  plalntifiC  states  that  all  he  desires  in  this  case  is  to 
reform  Exhibit  A,  by  adding,  at  the  end  of  the  sixteenth  paragraph  thereof, 
that  on  payment  of  such  sums  of  money  this  lease  shall  thereupon  terminate 
and  become  null  and  void. 

"The  Court:   Is  that  correct? 

"Mr.  Piatt:  Upon  tendering  payment  of  such  sums  of  money  the  lease  shall 
be  null  and  void. 

"Mr.  Delahunty:  In  tehalf  of  the  defendant  I  admit  thnt  it  toat  the  origi- 
nal intention  of  the  parties  that  these  words  should  he  inserted  there.  Upon 
that  I  ask  your  honor  to  allow  us  to  submit  findings. 

"The  Court :  And  you  consent  that  judgment  may  he  entered  for  this,  limited 
to  that,  trithout  costs? 

"Mr.  Delahunty:   Yea. 

"Mr.  Piatt:   Yes. 

"The  Court :  Submit  findings ;  let  Mr.  Delahunty  have  a  copy  of  the  find- 
ings before  they  are  submitted ;  perhaps  you  can  agree  on  them.*'  (Italics  are 
the  writer's.) 

And  in  accordance  therewith  the  aforesaid  judgment  of  reformation 
was  duly  entered.    Such  conduct  by  the  parties  and  their  counsel  did 
181  N.Y.S.— 56 
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not  evidence  any  thought  that  the  reformed  clause  had  years  before 
been  abrogated.  If  the  sixteenth  clause  had  been  superseded  by  the 
agreement  of  April  14,  1914,  what  possible  necessity  or  reason  could 
there  be  for  reforming  the  clause  by  adding  the  words,  "on  m^ing 
such  payments  this  lease  shall  cease  and  determine  and  become  null 
and  void"?  Said  words  were,  of  course,  the  very  essence  of  the 
clause,  without  which  the  clause  would  be  meaningless.  They  were 
predicated  upon  the  payments  of  the  percentages  provided  in  case  the 
tenant  should  be  deprived  of  possession  through  a  sale  of  the  premises 
or  a  defeasance  of  the  lessor's  title.  Why  was  the  defendant  con- 
senting in  open  court  to  their  insertion,  if  the  clause  had  been  abrogat- 
ed? Had  the  defendant  thought  the  sixteenth  clause  dead,  he  would 
scarcely  have  thus  consented  to  its  resuscitation  by  infusing  therein 
its  very  lifeblood.  On  the  contrary,  he  would  have  been  prompt  and 
diligent  to  oppose  the  efforts  of  the  landlord  to  make  the  same  enforce- 
able. In  my  opinion,  the  said  judgment  is  res  judicata  upon  the 
question  at  issue  here.  Not  only  is  this  true  as  to  the  issues  actually 
and  necessarily  litigated  in  the  action,  and  which  incidentally  must 
have  involved  the  virility  of  the  clause  reformed,  but  it  is  res  judicata 
upon  every  issue  which  might  have  been  litigated  therein.  The  ap- 
plicability of  such  doctrine  is  well  stated  in  Ruling  Case  Law,  vol.  IS, 
§"  430,  as  follows : 

"The  foundation  principle  upon  which  the  doctrine  of  res  Judicata  rests  is 
that  parties  onght  not  to  be  permitted  to  litigate  the  same  Issue  more  than  once ; 
that,  when  a  right  or  fact  has  been  Judicially  tried  and  determined  by  a  court 
of  competent  jurisdiction,  or  an  opportunity  for  such  trial  has  been  given, 
the  Judgment  of  the  court,  so  long  as  it  remains  unreversed,  should  be  conclu- 
sive upon  the  parties,  and  those  in  privity  with  them  in  law  or  estate." 

I  think  the  defendants  appellants  are  clearly  estopped  fr6m  now  as- 
suming a  position  inconsistent  with  that  of  their  predecessor  in  said 
reformation  action.  That  the  parties  did  not  by  the  supplemental 
agreement  of  April  14,  1914,  intend  to  in  any  wise  abrogate  the  provi- 
sions of  the  lease  with  reference  to  a  termination  thereof  upon  a  sale 
of  the  leased  premises,  or  a  defeasance  of  the  lessors'  title,  but  that 
they  at  all  times  imderstood  and  intended  that  such  provisions  should 
remain  in  full  force  and  effect,  seems  to  me  to  be  conclusively  shown 
in  their  every  act  in  the  premises. 

I  am  therefore  of  the  opinion  that  the  final  order  of  the  Munici- 
pal Court,  awarding  to  the  landlord  the  delivery  of  the  possession  of 
the  leased  premises,  by  reason  of  the  expiration  of  the  tenant's  term, 
was  correct,  and  should  be  affirmed,  and  that  the  determination  of  the 
Appellate  Term  should  be  affirmed,  with  costs. 
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(101  Airp.  DlT.  680) 

A.  L.  GOSSEUN  COIiPORATlOX  v.  MARIO  TAPPARELU  FU  PIKTBO 
OF  AMERICA,  Inc.,  et  al. 

(Supreme  €k>iirtt  Appellate  Division,  First  Department*.    April  80,  1020.) 

1.  Pleadinq  ^=»214(5) — ^Demitbber  admits  a  contract  pleaded,  but  not  its 

EFFECT.  , 

Where  a  complaint  set  oat  a  contract,  demnrrer  thereto  admitted  the 
contract,  but  not  the  pleader's  conclusions  as  Lo  its  effect. 

2.  Assignments  €=»48 — ^Agreement  for  deposit  of  bonds  fob  pebfobkancs 

of  contract  held  not  an  equitable  assignment. 

Where  defendant,  in  consideration  of  postponement  of  delivery  of  ship- 
ments of  caustic  soda,  agreed  to  leave  bonds  on  deposit  with  a  bank,  to 
be  applied  In  payment  of  shipments,  but  the  agreement  required  the  in- 
tervention of  defendant  before  payment,  there  was  no  equitable  assign- 
meat. 
8.  Liens  c=»7— Agbebhent  to  pat  an  obligation  out  of  pabticulab  fund 

HELD  not  to  create  AN  EQUITABLE  LIEN. 

Where,  in  consideration  of  delay  of  shipments,  defendant  agreed  to 
leave  bonds  on  deposit  with  a  bank,  to  be  applied  on  the  shipments,  such 
agreement,  which  did  not  create  an  equitable  assignment,  because  de- 
fendant's Intervention  was  necessary  before  payment,  did  not  create  an 
equitable  lien ;  the  agreement  to  make  payment  out  of  a  particular  fund 
not  creating  an  equitable  lien. 

4.  Liens  ^=>22 — ^Transferees  of  bonds  on  which  plaintiff  assbbtbd  an 
eqxntable  lien  abe  necessary  parties. 

Where  plaintiff  asserted  an  equitable  lien  against  bonds,  which  had  been 
deposited  under  agreement  that  proceeds  should  be  devoted  to  payment  ot 
shipments,  which  were  delayed,  those  to  whom  the  bonds  had  been  trans- 
feri^d  are  necessary  parties  to  a  proceeding  to  enforce  the  alleged  equi- 
table lien. 

6.  Liens  ^=»7 — Where  bonds  webe  deposited  fob  payment  or  delayed  ship- 

MENT,  there  was  NO  EQUITABLE  LIEN  FOB  DAMAGES  CLAIMED  FOB  BEFU8AL 
OF  SHIPMENT. 

Where  bonds  were  deposited  with  a  bank  under  an  agi cement  that  the 
proceeds  should  be  used  in  payment  of  shipments,  which  .had  been  delayed, 
but  there  was  no  appropriation  of  the  fund  for  payment  of  damages  for 
refusal  of  shipments,  plaintiff,  shipments  having  been  refused,  has  no 
equitable  lien. 

6.  Pleading  ^=s>193(2) — Whebe  complaint  states  no  equitabijc  cause,  dk- 

murrbb  will  be  sustained. 

Where  a  complaint  Is  fiamod  in  equity,  and  equitable  relief  is  demanded, 
and  a  demurrer  is  interposed  for  iusuillclcncy,  if  the  facts  do  not  show 
plaintiff  entitled  to  equitable  relief,  the  demurrer  should  be  sustained, 
though  the  court  might  spell  out  a  cause  of  action  at  law. 

7.  Liens  ^=^22 — Complaint  seeking  to  subject  proceeds  of  bonds  to  a 

claim  held  not  to  state  cause  of  action. 

Where  defendant,  in  consideration  of  postponement  of  delivery  of 
shipments,  deposited  bonds,  the  proceeds  to  be  applied  in  payment  ot 
shipments,  and  after  one  shipment  defendant  refused  to  accept,  lield, 
that  a  complaint  seeking  equitable  relief  was  insutflcient  to  state  a  cause 
of  action;  there  being  no  equitable  assignment  or  equitable  lien* 

Laughlin  and  Smith,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  A.  L.  Gosselin  Corporation  against  the  Mario  Tap- 
parelli  fu  Pietro  of  America,  Inc.,  impleaded  with  others.  From  an 
order  granting  plaintiff's  motion  for  judgment  on  the  pleadings,  con- 
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listing  of  an  amended  corpplaint  and  the  interpleaded  defendant's  de- 
murrer thereto,  said  defendant  appeals.  Order  reversed,  with  leave  to 
plaintiff  to  serve  an  amended  complaint. 

Argued  before  DOWLING,  LAUGHLIN,  SMITH,  PAGE,  and 
MERRELL,  JJ. 

Hirson  &  Bertini,  oif  New  York  City  (Max  M.  Hirson,  of  New 
York  City,  of  counsel),  for  appellant. 

John  E.  Roeser,  of  New  York  City  (Chauncey  E.  Treadwell,  of 
New  York  City,  of  counsel),  for  respondent. 

PAGE,  J.  [1]  In  my  dpinion  the  complaint  in  this  action  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  for  equitable  relief. 
My  Brother  LAUGHLIN  has  presented  a  careful  analysis  of  the 
complaint,  which  will  render  it  necessary  to  present  only  some  of 
the  salient  allegations  in  this  opinion.  As  he  states,  the  determin- 
ing factor  is  the  contract  between  the  plaintiff  and  the  defendant 
Mario  Tapparelli  fu  Pietro  of  America,  Incorporated  (hereinafter 
called  Tapparelli,  Incorporated).  The  demurrer  admits  the  contract, 
but  does  not  admit  the  conclusion  of  the  pleader  as  to  its  legal  effect, 
and  where  there  is  a  variance  between  the  terms  of  the  contract  and 
the  legal  effect  thereof  alleged  in  the  complaint,  the  contract  controls. 
Rubin  V.  Sieg;el,  188  App.  Div.  636,  638,  177  N.  Y.  Supp.  342.  The 
-contract  is  evidenced  by  a  letter  written  by  Tapparelli,  Incorporated, 
to  the  plaintiff,  dated  December  13,  1917,  which  stated  that  in  con- 
sideration of  the  postponement  of  the  delivery  of  four  shipments  of 
five  cars  each,  of  caustic  soda — 

"We  win  leave  on  deposit  with  the  Irving  National  Bank  $20,000,  which  is 
to  be  withdrawn  in  the  following  manner :  $5,000  as  part  payment  of  the  Janu- 
ary shipment,  $5,000  as  part  payment  of  the  February  shipment,  $5,000  as  part 
payment  of  the  March  shipment,  and  the  balance  of  $5,000  as  part  payment 
of  the  April  shipment.  ♦  ♦  ♦  We  shall  duly  authorize  the  bank  to  make 
the  said  payments  pursuant  to  this  letter.  In  the  event  that  you  fall  to  make 
deliveries  in  any  of  the  months  mentioned  above,  we  shall  then  have  the  right 
to  immediately  withdraw  from  the  bank  whatever  portion  of  the  $20,000 
still  remains  on  deposit." 

Pursuant  to  this  letter  Tapparelli,  Incorporated,  deposited  with 
the  Irving  National  Bank  $20,000  par  value  of  4  per  cent.  United 
States  Liberty  Bonds.  Thereafter  plaintiff  and  Tapparelli,  Incorpo- 
rated, agreed  that  the  five  carloads  tendered  for  delivery  in  December, 
1917,  should  be  deemed  to  be  delivered  in  January,  1918,  and  said 
carloads  were  resold  on  that  date  at  a  loss  of  $3.56  per  100  pounds, 
and  Tapparelli,  Incorporated,  authorized  the  Irving  National  Bank 
to  pay  to  the  plaintiff  the  proceeds  of  $5,000  par  value  of  the  bonds 
on  accoimt  of  the  Jafiuary  delivery,  and  the  said  bank  on  or  about 
February  13,  1918,  paid  to  the  plaintiff  $4,833.67.  Thereafter  on 
February  25,  1918,  the  plaintiff  tendered  for  delivery  five  carloads  of 
said  goods,  and  demanded  payment  of  the  agreed  price  from  Tap- 
parelli, Incorporated,  which  was  refused,  and  plaintiff  then  demanded 
-of  the  Irving  National  Bank  the  proceeds  of  $5,000  of  the  Liberty 
Bonds,  which  was  refused. 
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Plaintiff  claims  that  by  reason  of  this  breach  of  the  contract  it 
became  entitled  to  the  immediate  delivery  to  it  by  the  Irving  National 
Bank  of  the  remaining  $15,000  of  said  Liberty  Bonds.  It  is  further 
alleged  that  on  March  2,  1916  (1918),  Tapparelli,  Incorporated,  no- 
tified the  plaintiff  that  it  canceled  the  contract ;  that  the  plaintiff  was 
ready,  willing,  and  able  to  perform  the  contract  on  its  part  and  that 
by  reason  of  the  defendant's  refusal  to  perform  the  contract  on  its 
part  the  plaintiff  has  sustained  damages  in  the  sum  of  $63,574.52. 
The  plaintiff  alleges  it  has  no  adequate  remedy  at  law  and  demands 
judgment:  Kirst,  that  it  be  adjudged  that  its  damages  exceed  the 
sum  of  $15,000,  and  that  said  damages  be  assessed  and  determined; 
second,  that  the  $15,000  in  Liberty  Bonds  now  held  by  the  Irving 
National  Bank  be  adjudged  to  be  equitably  assigned  to  the  plaintiff, 
and  be  turned  over  to  it  in  part  satisfaction  of  pa3rment  of  its  dam- 
ages ;  third,  that  for  the  purpose  of  satisfyii^  its  damages  the  plain- 
tiff be  declared  to  have  a  lien  on  said  bonds,  tfiat  the  value  thereof  be 
determined,  and,  if  manual  delivery  i^  impracticable,  that  they  be  sold 
by  and  under  direction  of  the  court,  and  that  the  proceeds  be  applied 
to  the  satisfaction  of  plaintiff's  damages,  and  that  plaintiff  have  judg- 
ment for  the  balance  against  tfie  defendant  Tapparelli  and  Tapparelli, 
Incorporated,  or  that  the  judgment  provide  that  it  shall  not  be  a  bar 
to  an  action  at  law  to  recover  the  remainder  of  its  damages. 

[2]  Unless  the  Irving  National  Bank  was  authorized  to  pay  the 
proceeds  of  the  bonds  directly  to  the  plaintiff,  without  the  intervention 
of  Tapparelli,  Incorporated,  there  was  not  an  equitable  assignment. 
An  agreement  to  pay  out  of  a  designated  fund  is  not  sufficient.  Bacon 
V.  Schlesinger,  171  App.  Div.  503,  157  N.  Y.  Supp.  649,  affirmed  224 
N.  Y,  690,  121  N.  E.  854.  The  words  in  the  contract,  "We  will  leave 
on  deposit,"  and  "We  shall  duly  authorize  the  bank  to  make  said  pay- 
ments," and  thfe  absence  of  any  words  tending  to  show  that  the  bank 
held  the  funds  in  trust  for  the  plaintiff,  indicate,  in  my  opinion,  that 
the  agreement  was  for  the  bank  to  pay  only  upon  the  authorization  of 
Tapparelli,  Incorporated,  at  the  time  of  the  acceptance  of  each  ship- 
ment. That  was  the  practical  construction  of  the  parties.  When  the 
first  five  carloads  were  resold  to  the  plaintiff,  the  defendant  Tapparel- 
li, Incorporated,  authorized  the  bank  to  pay  the  proceeds  of  the  $5,- 
000  bond  to  the  plaintiff.  When  the  plaintiff  made  a  tender  of  the 
February  delivery,  and  demanded  the  payment  of  the  $5,000,  the 
bank  refused.  That  Tapparelli,  Incorporated,  was  to  retain  control 
over  the  fund  is  further  shown  by  the  last  clause  of  the  agreement, 
reserving  to  Tapparelli,  Incorporated,  the  right  to  withdraw  from  the 
Irving  National  Bank  any  portion  of  the  $20,000  remaining  on  deposit 
immediately  upon  the  failure  of  the  plaintiff  to  make  any  one  of  .the 
deliveries  of  caustic  soda. 

[3-7J  The  facts,  not  being  sufficient  to  show  an  equitable  assign- 
ment, do  not  establish  an  equitable  lien,  as  was  said  by  Judge  Earl : 

"Whatever  may  be  the  law  elsewhere,  It  must  be  regarded  as  the  settled 
law  of  this  state  that  an  agreement,  either  by  parol  or  in  writing,  to  pay  a 
debt  out  of  a  designated  fund,  does  not  give  an  equitable  lien  upon  the  fund,  or 
operate  as  an  equitable  assignment."    Williams  v.  Ingersoll,  89  N.  Y.  508»  51S. 
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This  agreement  to  deposit  the  bonds  was  not  a  part  of  the  original 
contract  of  sale,  whereby  the  plaintiff,  in  reliance  upon  this  credit, 
entered  into  the  contract.  *By  its  terms  a  certain  amount  was  to  be 
directly  paid  after  each  delivery  and  acceptance  thereof.  The  plain- 
tiff has  not  brought  his  action  for,  a  specific  performance  of  the  con- 
tract, nor  does  he  keep  his  tender  of  delivery  good.  He  seeks  to  re- 
cover damages  for  a  breach  of  the  contract  of  sale,  which  would  be  an 
action  at  law,  and  to  have  this  fund  applied  in  reduction  of  damages. 
But  the  contract  does  not  provide  for  the  application  of  this  fund  to 
damages,  but  to  a  portion  of  the  purchase  price.  The. plaintiff  con- 
tends that  the  reason  he  is  entitled  to  resort  to  equity  is  that  these 
bonds  have  since  been  assigned  to  third  parties.  If  this  be  a  fact, 
then,  unless  these  third  persons  are  made  parties,  the  plaintiff  could 
not  enforce  its  lien.  There  being  no  appropriation  of  this  fund  to  the 
payment  of  the  damages,  there  would  be  no  equitable  lien  established. 
Gibson  v.  Stone,  43  Barb.  285,  291;  Wright  v.  EUison,  1  Wall.  16, 
22,  17  L.  Ed.  555. 

Viewed  in  any  light  the  cause  of  action  of  the  plaintiff  would  be 
one  at  law  for  damages,  and  not  in  equity.  ,  Where  a  complaint  is 
framed  in  equity,  and  equitable  relief  is  demanded,  and  a  demurrer 
interposed  for  insufficiency,  if  the  facts  do  not  show  the  ptaintiff  is 
entitled  to  equitable  relief,  the  demurrer  should  be  sustained,  even 
though  the  court  might  spell  out  a  cause  of  action  at  law.  This  is  now 
well  settled,  and  the  reason  for  such  decision  is  fully  discussed  in 
Spring  V.  Fidelity  Mut.  Life  Ins.  Co.,  183  App.  Div.  134,  139,  170 
N.  Y.  Supp.  253.  See,  also,  Consolidated  Rubber  Tire  Co.  v.  Fire- 
stone Tire  &  Rubber  Co.,  135  App.  Div.  805,  120  N.  Y.  Supp.  128,  af- 
firmed 199  N.  Y.  536,  92  N.  E.  1081 ;  Low  v.  Swartwout,  171  App. 
Div.  725,  157  N.  Y.  Supp.  1067;  Logan  v.  Fidelity  Phcenix  Co.,  187 
App.  Div.  153,  154,  175  N.  Y.  Supp.  505. 

For  the  foregoing  reasons,  in  my  opinion,  the  order  should  be  rie- 
versed,  with  $10  costs  and  disbursements,  and  plaintiff's  motion  for 
judgment  on  the  pleadings  denied,  with  $10  costs  with  leave  to  plain- 
tiff to  serve  an  amended  complaint  on  payment  of  said  costs. 

DOWLING  and  MERRELL,  JJ.,  concur. 

LAUGHLIN,  J.  (dissenting).  The  order  is  predicated  on  the  suffi- 
<:iency  of  the  complaint  for  equitable  relief  to  have  it  declared  that 
the  plaintiff  is  entitled  to  have  certab  bonds  held  by  the  defendant 
bank  in  escrow  or  in  trust  delivered  to  it,  or  to  have  a  lien  thereon  in 
its  favor  declared  and  foreclosed.  Appellant  contends  that  plaintiff 
has  no  title  to  or  lien  on  the  bonds,  and  that  the  complaint  merely 
shows  an  agreement  to  pay  a  debt  with  the  bonds,  which. does  not 
give  plaintiff  an  equitable  title  or  hen,  as  it  is  not  shown  that  there 
was  such  an  application  of  the  bonds  to  the- payment  of  the  debt  that 
the  bank  was  authorized  to  pay  oyer  the  bonds  to  plaintiff  without 
further  authority  from  the  debtor.  Appellant  also  claims  that  the 
allegations  of  the  complaint  are  not  sustained  by  the  letter  of  the  ap- 
pellant with  respect  to  the  deposit  of  the  bonds.    The  letter  consti- 
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tuting  the  contract  is  quoted  in  the  complaint,  and  of  course  in  such 
circumstances  the  letter  is  controlling,  and  the  demurrer  does  not 
admit  an  erroneous  construction  thereof. 

The  amended  complaint  shows  that  the  plaintiff  is  a  domestic  cor- 
poration, and  was  engaged  in  buying  and  selling  caustic  soda;  that 
Mario  Tapparelli  fu  Pietro  was  engaged  in  business  at  Milan,  Italy, 
and  elsewhere,  and  that  appellant  was  a  domestic  corporation,  acting 
as  his  agent  here  and.  elsewhere,  and  that  he  owned  all  of  its  capital 
stock,  save  two  shares  to  qualify  two  named  individuals  as  directors, 
and  that  he  organized,  owned,  and  controls  it  for  his  individual  in- 
terest and  benefit,  and  that  he  is  a  citizen  and  resident  of  Italy ;  that  on 
or  about  September  20,  1917,  he  was  here  temporarily  and  entered 
into  a  contract  with  the  plaintiff  for  the  purchase  from  it  of  20  car- 
loads of  caustic  soda,  10  carloads  .thereof  at  10  cents  a  pound  for 
October  delivery,  "net  cash  against  a  railroad  bill  of  lading,"  and 
10  carloads  at  $9.92%  per  100  pounds,  "cost  and  freight.  New  York 
shipment  second  half  of  October  from  the  factory,  each  against  rail- 
road bill  of  lading,  and  the  said  defendant  agreed  to  accept  the  said 
goods  on  delivery  as  aforesaid  and  to  pay  therefor  the  agreed  price 
above  mentioned";  that  he  returned  to  Italy,  and  the  appellant,  as 
his  agent,  assumed  the  execution  and  completion  of  the  contract,  and 
that  appellant  has  assumed  and  now  asserts  that  it  has  succeeded  to 
all  the  rights  and  liabilities  of  its  said  principal  with  respect  to  the 
contract;  that  at  appellant's  request  and  on  payment  by  it  of  $10,000 
on  account,  plaintiff  consented  to  postpone  the  delivery  of  the  caustic 
soda,  and  thereafter  consented  to  a  further  postponement  by  which 
5  carloads  were  to  be  delivered  in  December,  1917,  and  5  in  March, 
1918,  and  that  the  plaintiff  in  December,  after  he  had  duly  tendered 
5  carloads,  at  the  request  of  appellant,  consented  to  postpone  the 
December  shipment  until  April,  1918,  in  sole  reliance  upon  and  in 
consideration  of  the  agreement  of  .the  appellant,  thereinafter  quoted, 
to  deposit  $20,000  in  4  per  cent.  Liberty  Bonds  with  the  defendant 
bank,  to  be  held  in  trust  for  the  plaintiff  and  to  be  paid  to  it  in  in- 
stallments of  $5,000  each,  in  part  payment  on  each  delivery  of  goods 
during  the  months  of  January,  February,  March,  and  April,  1918,  re- 
spectively; that  the  contract  for  the  deposit  of  the  bonds  was  evi- 
denced by  a  letter  of  December  13,  1917,  written  by  appellant  to, the 
plaintiff. 

The  letter  is  quoted  in  full  in  the  complaint.  It  recites  that  in  con- 
sideration of  plaintiff's  delaying  until  April,  1918,  the  shipment  of 
the  5  cars  due  in  December,  1917,  and  in  consideration  of  its  deliv- 
ering 5  cars  in  each  of  the  months  of  January,  February,  March,  and 
April,  1918,  appellant  would  leave  on  deposit  with  the  defendant  bank 
$20,000,  $5,000  to  be  drawn  as  part  payment  for  the  shipment  for  each 
of  said  four  months,  and  that  if  appellant  should  agree  with  plain- 
tiff to  sell  the  entire  20  cars  between  the  date  of  the  letter  and  the 
month  of  April,  1918,  then  the  $20,000  was  to  be  used  as  part  pay- 
ment of  the  purchase  price,  and  that  such  deposit  was  in  addition  to. 
the  $10,000  already  paid  on  account  of  the  purchase  price  of  the  caustic 
soda.    The  appellant  further  stated  in  the  letter  as  follows: 
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"We  shall  duly  authorize  the  bank  to  make  the  said  payments  pursuant 
to  this  letter,"  and  that,  should  plaintiff  fail  to  make  deliveries  in  any 
month,  appellant  should  have  the  right  "to  immediately  withdraw  from  the 
bank  whatever  portion  of  the  $20,000  still  remains  on  deposit'* 

It  is  then  alleged  that  the  bank  duly  accepted  the  trust,  and  that  the 
bonds  were  deposited  with  it,  and  held  by  it  in  trust  for  the  plaintiff, 
to  be  paid  to  plaintiff  in  installments  according  to  the  terms  of  the 
letter.  It  is  further  alleged  that  about  the  7th  of  January,  1918,  appel- 
lant and  the  plaintiff  agreed  that  the  5  carloads,  consisting  of  388,175 
pounds,  tendered  for  delivery  in  December,  1919 — evidently  meaning 
December,  1917 — ^should  be  deemed  to  be  delivered  in  January,  1918, 
and  that  said  5  carloads  were  on  that  date  resold  by  appellant  to 
plaintiff  at  $6.44  per  100  pounds,  and  appellant  authorized  the  bank 
to  pay  the  plaintiff  the  proceeds,  of  $5,000,  amounting  to  $4,833.67, 
on  account  of  said  January  delivery,  and  the  bank  duly  paid  the 
same  to  plaintiff  on  or  about  the  13th  of  February,  1918;  that  there- 
after, and  on  or  about  February  25,  1919 — evidently  meaning  1918 — 
plaintiff  duly  tendered  delivery  of  5  carloads,  the  purchase  price  of 
which  was  $35,763,  to  appellant,  and  demanded  payment,  which  was 
refused,  and  thereafter  plaintiff  demanded  of  the  bank  the  proceeds 
of  $5,000  of^the  bonds,  which  was  refused,  and  that  thereby  appellant 
and  its  principal  broke  the  contract  with  the  plaintiff,  and  plaintiflf 
became  entitled  to  immediate  delivery  of  the  remainder  of  the  bonds 
or  the  proceeds  thereof;  that  plaintiff  duly  performed,  excepting  as 
prevented  by  the  acts  of  defendants;  that  on  or  before  March  2, 
1916 — evidently  meaning  1918 — ^appellant  notified  plaintiff  that  it 
canceled  and  abrogated  the  contract,  and  refused  to  be  bound  any 
longer  by  the  provisions  thereof ;  that  plaintiff  was  ready,  willing,  and 
able  to  perform,  and  would  have  performed,  but  for  such  refusal  on 
the  part  of  defendants,  and  that,  by  reason  of  such  refusal  on  the 
part  of  defendants  to  perform,  plaintiff  has  sustained  damages  in  the 
sum  of  $63,574.52,  with  interest ;  that  appellant  is  wholly  insolvent,  and 
any  judgment  against  it  would  be  uncollected,  and  Pietro  is  without 
the  jurisdiction  of  the  United  States,  and  that  plaintiff  is  without  rem- 
edy, unless  said  bonds  are  paid  to  it  on  account  of  said  indebtedness ; 
that  unless  the  court  declares  that  the  plaintiff  has  a  lien  on  the  bonds, 
and  requires  them  to  be  delivered  to  the  plaintiff  or  sold  *  for  its 
benefit,  the  bank  will  turn  them  over  to  the  other  defendants  or  to 
their  assigns;  that  appellant  and  said  Pietro,  on  or  about  the  5th  of 
April,  1919,  executed  an  assignment  of  their  right,  title,  and. interest 
in  the  bonds  to  the  attorneys  of  record  for  appellant  herein  and  to 
one  Carroll,  now  or  formerly  an  officer  of  appellant. 

It  is  further  alleged  that  appellant  on  March  4,  1918,  brought  an 
action  against  the  plaintiff  in  the  Municipal  Court  to  recover  $l,Oi()0 
damages  for  an  alleged  breach  of  the  contract  by  this  plaintiff  in 
failing  to  make  a  proper  tender  of  delivery  of  5  carloads  in  February, 
1919 — evidently  meaning  1918 — ^and  that  by  reason  thereof  the  con- 
tract was  abrogated,  and  appellant  was  damaged  in  said  amount ;  that 
'  judgment  was  recovered  by  the  plaintiff  therein,  which  was  reversed 
by  the  Appellate  Term,  and  the  complaint  dismissed  upon  the  merits, 
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with  costs,  which  it  is  alleged  was  an  adjudication  that  this  plaintiff 
performed  the  contract  in  all  respects,  excepting  as  performance  was 
prevented  by  acts  of  the  defendants,  and  that  appellant  broke  the  con- 
tract; and  that  the  Appellate  Term  and  the  Appellate  Division  re- 
fused to  permit  an  appeal.  It  is  then  alleged  that  plaintiff  has  sus- 
tained damages  in  the  sum  of  $63,574.52  and  has  no  adequate  remedy 
at  law,  and  judgment  is  demanded  for  the  assignment  of  the  remaining 
bonds  to  it  in  part  pa)rment  of  the  damages,  and  that  it  be  declared 
that  it  has  a  lien  thereon  and,  if  delivery  be  impracticable,  then  that 
they  be  sold  and  the  proceeds  applied  in  payment  of  plaintiff's  claim, 
and  that  plaintiff  have  judgment  against  appellant  aiid  Pietro  for  the 
balance,  or  that  it  shall  be  provided  in  the  judgment  that  it  is  ren- 
dered without  prejudice  to  an  action  at  law  by  the  plaintiff  for  the 
balance. 

It  seems  to  me,  in  the  circumstances,  that  a  cause  of  action  in  equity 
IS  set  forth.  The  bonds  were  delivered  to  the  bank,  to  be  applied  in 
payment  for  the  goods  when  delivered,  not  merely  as  security,  for  it 
was  expressly  provided  that  the  bonds  should  be  used  to  make  the 
payments.  That,  I  think,  constituted  an  appropriation  of  the  bonds  to 
that  purpose  and  an  equitable  assignment  thereof,  for  they  were  ex- 
pressly appropriated  to  the  payment  for  the  goods  to  be  delivered  to 
plaintiff,  when  the  goods  were  delivered  by  it,  which,  of  course,  in- 
cludes a  tender  of  delivery.  Lynch  v.  Conger,  181  App.  Div.  221,  168 
N.  Y.  Supp.  855;  Donovan  v.  Middlebrook,  95  App.  Div.  365,  88 
N.  Y.  Supp.  607;  Van  Kannel  Revolving  Door  Co.  v.  Astor,  119 
App.  Div.  214,  104  N.  Y.  Supp.  653;  Hofferberth  v.  Duckett,  175 
App.  Div.  480,  162  N.  Y.  Supp.  167.  The  bank  was  to  hold  them  un- 
til delivery  or  tender  of  delivery  of  the  goods  by  plaintiff,  and  they 
were  to  be  returned  to  appellant  only  in  case  Ae  plaintiff  failed  to 
perform  the  contract.  I  am  of  opinion  that  plaintiff  shows  a  right 
to  the  bonds;  but  it  is  immaterial  whether  the  plaintiff  has  acquired 
an  equitable;  title,  or  merely  an  equitable  lien,  for  it  was  one  or  the 
other.  Schoenherr  v.  Van  Meter,  215  N.  Y.  548,  109  N.  E.  625 ;  Mul- 
ler  V.  KHng,  149  App.  Div.  176,  133  N.  Y.  Supp.  614,  affirmed 
209  N.  Y.  239,  103  N.  E.  138. ' 

From  the  fact  that  the  plaintiff  was  to  receive  either  cash  or  de- 
livery of  the  bill  of  lading,  to  which  it  could  attach  drafts  and  there- 
by insure  payment  before  delivery,  it  is  reasonably  to  be  inferred  that 
one  purpose  of  the  deposit  of  the  bonds  was  to  insure  the  acceptance 
of  the  goods  by  the  defendant,  and  to  make  up  in  part  the  loss  to 
the  plaintiff,  if  the  appellant  failed  to  accept  the  delivery  when  duly 
tendered.  It  is  evident  that  the  market  price  of  caustic  soda  had 
fallen  when  this  new  contract  was  made,  and  plaintiflP  exacted  the 
payment  of  $10,000  'and  the  delivery  of  the  bonds,  referred  to  in  the 
letter  as  money,  to  the  bank  as  a  condition  of  extending  the  time 
within  which  the  appellant  was  to  accept  delivery  and  pay  for  the 
caustic  soda.  The  adequacy  of  a  remedy  at  law  must  be  pleaded  by 
defendant,  and  cannot  be  presented  by  a  demurrer  on  that  ground 
to  a  complaint.    Bloomquist  v.  Farson,  222  N.  Y.  375,  118  N.  E.  855. 
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Ip  my  opinion,  therefore,  the  demurrer  was  properly  overruled,  and 
the  order  should  be  affirmed,  with  $10  costs  and  disbursements. 

SMITH,  J.,  concurs. 


(191  App.  DlT.  033) 

INTINI  et  ux.  T.  STITTVILLE  CANNING  GO.  et  aL 

(Supreme  Court,  Appellate  Division,  Third  Department    ttlarch  11, 1920.) 

Master  and  servant  <=:>388 — ^Father  and  uothem  not  both  bntitlbd  to 
compensation  fob  death. 

The  father  and  mother  of  a  deceased  employfi  .held  not  both  ^entitled 
to  compensation  for  his  death  as  dependents. 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Pietro  Intini  and  wife,  by  the  Royal  Italian  Consul, 
for  compensation  under  the  Workmen's  Compensation  Act  (Consol. 
Laws,  c.  67)  for  the  death  of  their  son,  Nicolo  Intini,  opposed  by  the 
Stittville  Canning  Company,  employer,  and  the  Utica  Mutual  Insur- 
ance (Company,  insurer.  Compensation  was  awarded,  and  defendants 
appeal.    Affirmed  in  part,  and  reversed  in  part. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Hart,  Stevenson,  Walton  &  Senior,  of  Utica,  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  of  Albany,  and  Bern- 
ard L.  Shientag,  of  New  York  City,  of  counsel),  for  State  Industrial 
Commission. 

KILEY,  J.  In  this  case  the  award  was  made  to  the  father  and 
mother,  as  dependents  of  tlie  deceased,  $2,885  each,  weekly.  In  the 
Matter  of  Skarpeletzos  v.  Counes  &  Raptis  Corporation  (recently  de- 
cided in  the  Court  of  Appeals)  228  N.  Y.  46,  126  N.  E.  268,  such 
award  is  disapproved — ^viz.  cannot  be  made  to  both.  Under  the  au- 
thority of  that  case,  the  award  to  the  father,  Pietro  Intini,  of  $2,885 
weekly,  should  be  affirmed,  and  the  award  to  the  mother  reversed,  and 
the  claim  as  to  her  dismissed.    All  concur. 

^s»For  oUier  cases  s«e  same  topic  ft  KEY-NUMBER  in  all  Key-Numbsred  Dlsests  ft  ladsz* 
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(191  App.  Div.  649) 

BOSKIE  T.  AMSTERDAM  TARN  MILLS,  Inc.,  et  aL 
(Supreme  Court,  Appellate  Division,  Third  Department.    May  5,  1920.) 

MaOTSB  AlfD  SERVAlfT  ^=S>385(1)— INDTTSTBIAL  COMHIBSION  KBBED  m   DIVIDING 
WSEKLT  WAGE  BT  5^  TO  DETEBHINB  DAILY  WAGE. 

In  awarding  compensation  to  injured  employ^,  who  worked,  In  week  of 
54  hours,  five  10-hour  days  and  1  4-hour  day  (Saturday),  Industrial  CJom- 
misslon  erred  in  determining  that  employ^  worked  only  5%  days  a  week, 
and  that  his  weekly  wages  must  be  determined  by  dividing  wage  by  6% 
to  find  dally  wage,  and  then  by  multiplying  such  average  dally  wage  by 
300  to  find  annual  earnings,  and  then  by  dividing  such  sum  by  52,  and 
awarding  compensation  on  basis  of  average  weekly  wage  so  determined. 
Employe  worked  some  part  of  6  days,  and  what  he  could  actually  earn 
in  that  time  was  his  weekly  wage. 

Appeal  from  State  Industrial  Commission. 
.  In  the  matter  of  the  claim  of  Alec  Roskie,  the  employ6,  for  compen- 
sation under  the  Workmen's  Compensation  Law,  opposed  by  the  Am- 
sterdam Yam  Mills,  Incorporated,,  the  employer,  and  the  American 
Mutual  Liability  Insurance  Company,  insurance  carrier.  Compensation 
was  awarded  by  the  State  Industrial  Commission,  and  the  employer  and 
insurance  carrier  appeal.  Award  reversed,  and  matter  remitted  to  the 
Industrial  Commission  to  adjust  compensation. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Jeremiah  F.  Connor,  of  New  York  City,  for  ^pellants. 
Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 

WOODWARD,  J.  The  claimant  has  been  awarded  $15.08  per 
week  for  a  period  of  244  weeks  for  the  loss  of  a  hand.  There  is  no 
question  as  to  the  injury,  or  the  liability  of  the  employer  and  the  in- 
surance carrier,  and  the  only  question  presented  is  the  rule  governing 
the  determination  of  the  weekly  wages  of  the  claimant. 

It  appears  from  the  record  that,  with  a  basic  week  of  54  hours,  the 
employes  of  the  Amsterdam  Yarn  Mills  have  worked  10  hours  per 
day  for  5  days,  and  4  hours  on  Saturdays,  and  these  were  the  hours 
of  the  claimant.  The  daimant  had  been  at  work  only  3  weeks  at  the 
time  of  the  accident,  and  it  became  necessary  to  resort  to  the  rule 
laid  down  in  subdivision  2  of  section  14  of  the  Workmen's  Compen- 
sation Law  (Consol.  Laws,  c.  67),  and  the  schedule  of  wages  of  a  fel- 
low employe,  one  Charles  Morrell,  was  filed  with  the  commission, 
showing  his  wages  for  a  period  of  45  weeks,  amounting  to  $969.31. 
This  was  at  the  rate  of  $21.54  per  week,  and  it  is  conceded  that  these 
earnings  fairly  represented  those  of  similar  employes  with  the  claim- 
ant. The  commission,  starting  with  this  average  weekly  wage  of 
$21.54,  divided  it,  not  by  the  6  working  days  of  the  week,  but  by  5% 
days,  making  the  average  daily  wages  $3.92,  and  then,  by  multipl)dng 
this  average  daily  wage  by  300,  it  arrives  at  a  total  of  $1,176  as  the 
annual  earnings  of  the  claimant.    Dividing  this  sum  by  the  52  weeks 

^s»For  other  cases  see  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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of  the  year  the  average  weekly  wage,  which  started  at  $21.54,  has 
been  increased  to  $22.61,  and  the  commission  has  fixed  the  compen- 
sation at  two-thirds  of  this  sura,  or  $15.08  per  week,  while,  if  the  orig- 
inal division  had  been  made  by  the  6  days  of  the  week,  the  result  would 
have  been  an  award  of  $13.81,  or  a  total  difference  of  $308.88  for  th« 
term  of  244  weeks. 

It  does  not  appear  from  the  record  that  Charles  Morrell  worked 
any  other  or  different  hours  than  the  claimant.  Presumptively  he 
worked  10  hours  per  day  for  5  days  and  then  4  hours  on  Saturdays, 
the  same  as  the  claimant.  There  does  not  appear  to  have  been  any 
calculation  on  the  basis  of  Sy^  days  in  fixing  his  weekly  wages;  but 
when  it  came  to  the  claimant  the  commission  set  up  a  new  rule,  and 
determined  that  he  only  worked  5^^  days  a  week,  and  that  his  daily 
wages  must  be  determined  on  this  basis.  This  is  obviously  an  er- 
roneous rule.  The  week  which  employes  were  called  upon  to  work  con- 
s'sted  by  usage  of  five  10-hour  days  and  one  4-hour  day.  In  other 
words  the  day's  labor  consisted  of  9  hours*  application,  or  54  hours  for 
the  week,  while  the  usage  of  this  particular  mill — ^brought  about  prin- 
cipally by  the  employes  themselves  in  conjunction  with  others — was  to 
divide  the  time  as  above  set  forth.  But  the  contract  of  employment 
was  for  a  week  of  54  hours,  and  the  manner  in  which  this  was  ac- 
complished did  not  operate  to  Umit  the  employrnent  to  5^  days.  As 
said  by  the  United  States  Supreme  Court  (Renner  v.  Bank  of  Co- 
lumbia, 9  Wheat.  581,  585,  6  L.  Ed.  166) : 

'The  common  law  knows  of  no  fractions  of  a  day;  custom,  however,  and 
that  introduced,  too,  principally  by  banks,  has  limited  the  day  to  a  few  hours 
of  business." 

And  this  custom  enters  into  the  contract.  The  question  before  the 
commission  was,  not  how  the  employes  divided  up  the  week,  but  what 
was  the  earning  capacity  of  the  claimant  per  week.  He  worked  some 
part  of  6  days,  and  what  he  could  earn  in  that  time  was  the  weekly 
wages  of  the  employment.  "The  award  should  not  exceed --two-thirds 
of  the  earning  capacity."  Matter  of  Littler  v.  Fuller  Co.,  223  N.  Y. 
369,  372,  119  N.  E.  555.  The  true  test,  say  the  court  in  the  case 
cited,  is : 

"What  were  the  average  weekly  earnings,  regard  being  had  to  the  known 
and  recognized  incidents  of  the  employment.  Including  the  element  of  discon- 
tinuousness?" 

The  award  should  be  reversed,  and  the  matter  sent  back  to  the  State 
Industrial  Commission,  to  adjust  the  compensation  upon  the  basis  of 
the  weddy  earnings  of  the  claimant  or  his  representative  employe. 
All  concur. 
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(181N.Y.S.) 

(191  App.  Div.  940) 

JAMBS  TALCOTT,  Inc.,  v.  ACME  FINISHING  CO.  , 

(Supreme  Oourt,  Appellate  Division,  First  Department    April  80,  1920.) 

Appeal  from  Special  Term,  New  York  County. 

Action  by  James  Talcott,  Incorporated,  against  the  Acme  Finishing 

Company.    From  an  order  of  the  Supreme  Court  denying  motion  to 

"vacate  a  warrant  of  attachment,  defendant  appeals.    Order  affirmed. 

;     Argued  before  DOWLING,  LAUGHLIN,  SMITH,  MERRELIy, 

and  GREENBAUM,  JJ. 

Cohen,  Gutman  &  Richter,  of  New  York  City  (Theodore  B.  Richter, 
of  New  York  City,  of  counsel,  and  Kenneth  Dayton,  of  Buffalo,  on 
the  brief),  for  f^pellant. 

Rosenberg  &  Ball,  of  New  York  City  (George  B,  Francis^  of  New 
York  City,  of  counsel),  for  respondent. 

PER  CURIAM.    Order  affirmed,  with  $10  costs  and  disbursements. 

GREENBAUM,  J.  (dissenting).  It  seems  to  me  that  the  papers  on 
which  the  attachment  was  granted  are  fatally  defective.  It  appears 
from  those  papers  that  when  the  goocls,  which  it  is  alleged  were  con- 
verted by  the  defendant  corporation,  were  sent  to  it  for  finishing,  the 
consignors  gave  instructions  to  the  defendant  "in  respect  of  dyeing, 
bleaching,  and  printing  as  required  in  each  case."  The  only  other  aver- 
ments in  these  papers  bearing  upon  the  alleged  conversion  of  these 
goods  are  contained  in  an  affidavit  made  by  one  of  the  consignors  as 
follows : 

.  "The  books  and  records  of  Tllton  ft  Keeler  [oonsignora]  show  that  the 
goods  set  forth  In  paragraph  third  of  the  complaint  remain  undelivered  to 
the  plaintiff  herein.  The  defendant  has  admitted  a  shortage  in  delivery  of 
all  the  goods,  with  the  exception  of  about  60,000  yards  of  grey  goods,  which 
It  claims  were  transferred  upon  the  plaintiff's  order.'* 

It  is  not  set  fbrth  what  the  "records"  of  the  consignor  show,  and, 
indeed,  even  if  the  copies  of  the  records  were  disclosed,  they  would  have 
no  probative  force,  and  would  not  be  competent  evidence  against  the 
plaintiff.  As  to  the  alleged  admission  of  defendant  in  regard  to  "short- 
age of  delivery,"  it  is  a  mere  conclusion  of  the  affiant.  It  is  not  shown 
who  made  the  admission,  or  upon  what  facts  the  admission  is  based. 
Nor  does  it  appear  to  what  extent  a  "shortage"  was  admitted. 

There  is  no  allegation  that,  at  the  time  of  the  alleged  demand  upon 
defendant  for  the  return  of  the  goods,  defendant  was  under  any  ob- 
ligation to  surrender  the  goods.  Moreover,  assuming  that  the  plain- 
tiff had  the  arbitrary  right  to  demand  the  return  of  the  goods  at  any 
time,  regardless  of  whether  the  work  upon  them  had  been  completed, 
It  was  incumbent  upon  it  to  show  that  it  was  entitled  to  a  return  of 
the  goods  upon  demand.  There  were  no  allegations  as  to  the  condition 
of  the  goods  at  the  time  of  the  demand,  or  that  the  defendant's  claim 
for  work  done  upon  the  goods  had  been  paid  or  satisfied,  or  that  a 
tender  for  the  payment  of  the  value  of  work  had  been  made. 
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The  rule  2ls  to  what  must  be  shown  to  establish  conversion  is  wdl 
considered  in  Gunning  v.  Quinn,  81  Hun,  522,  523,  30  N.  Y.  Supp. 
1015,  1016,  affirmed  153  N.  Y.  659,  48  N.  E.  1104,  as  follows: 

"The  defendant  came  rightfully  into  possession  of  the  money,  upon  which 
he  had  a  Uen  for  his  services  and  disbursements.  To  maintain  trorer,  the 
plaintiffs  were  required  to  show:  (1)  That  the  defendant  had  been  paid 
the  amount  due  him;  or  (2)  that  the  plaintlifs  had  tendered  the  defendant 
the  amount  due  him.  Before  the  owner  of  personal  prc^perty  held  by  another 
under  a  lien  can  recover  for  a  conversion  of  the  property  by  proof  of  Its 
simple  detention,  the  plaintiff  must  show  a  payment  of  the  lien  or  a  tender 
of  an  amount  sufficient  to  pay  the  lien.  Bush  v.  Lyon,  9  Cow.  52;  Everett 
V.  Coffin,  6  Wend.  603  [22  Am.  Dec.  651];  Clark  v.  Costello,  79  Hun,  588 
[29  N.  Y.  Supp.  937];  Jones,  Pledgs.  §  570;  2  Sel.  N.  P.  (13th  Ed.)  1326. 
No  attempt  was  made  to  show  a  tender,  but  the  plaintiffs  relied  upon  proving 
an  agreement  with  the  defendant,  by  which  he  was  to  perform  all  of  the 
services  wMch  he  had  rendered  for  $400,  and  which  had  been  paid  him.  We 
think  the  evidence  given  on  the  part  of  the  plaintiffs  of  payment  was  entirely 
insufficient  to  raise  a  question  whether  they  had  paid  the  defendant  the  $400, 
assuming  that  there  was  an  agreement  that  he  should  accept  the  sum.'* 

The  attachment  should  have  been  vacated.  The  order  denying  de- 
fendant's motion  to  vacate  must  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  granted,  with  $10  costs. 

SMITH,  J.,  concurs. 


TAYTX)R  V.  TAYLOR. 
(Supreme  Court,  Special  Term,  Bronx  County.    May  10,  1920.) 

1.  Marriage  ^s»57 — ^Prior  absolutb  divorce  fob  wite'b  adttltebt  hkld 

good  defense  to  her  action  for  annulkfent. 

In  a  wife's  action  to  annul  her  marriage,  on  ground  ber  husband  In- 
duced her  to  marry  him  by  falsely  representing  he  was  a  wliite  man, 
whereas,  in  fact,  he  had  negro  blood,  husband's  defense  that,  prior  to 
Institution  of  wife's  action,  he  obtained  an  absolute  divorce  in  the  Dis- 
trict of  Columbia  for  her  adultery,  Is  good  as  against  demurrer.  In  the 
absence  of  showing  by  the  pleadings  that  any  property  right  or  any  sub- 
stantial right  was  involved. 

2.  Divorce  ^=>172 — ^Decree   secured   by   husband  fob   wife's   adultery, 

though  not  res  judicata  in  her  action  fob  marriage  annulmekt  for 
fraud.  conclusive  that  marriage  had  been  dissolved. 

Although  decree  of  divorce  granted  a  husband  in  the  District  of  Colum- 
bia ^^T  his  wife's  adultery  was  not  res  judicata  as  to  the  wife's  action  to 
annul  the  marriage  on  the  ground  the  husband  induced  her  to  marry  him 
by  •falsely  representing  he  was  a  white  man,  whereas,  In  fact,  he  had 
negro  blood,  it  did  establish  that  the  marriage  sought  to  be  annuUed  had 
been  dissolved  by  another  court. 
8.  Marriage  <®=»54 — Marriage  induced  by  fraud  voidable  merely. 

A  marriage  induced  by  fraud  is  not  void,  but  voidable  merely,  and  may 
be  ratified  by  the  injured  party,  or  action  may  be  brought  to  annul  It, 
but,  until  decree  of  annulment,  is  valid  and  subsisting. 

Action  by  Mabelle  L.  Taylor  against  Osceola  W.  Taylor.  On  mo- 
tion by  plaintiff  for  order  to.  sustain  her  demurrer  to  the  separate  de- 
fense contained  in  the  answer.     Motion  denied. 

4{=»For  oUier  cases  see  same  topic  A  KEY-NUMBER  in  aU  Key-Numbered  Digests  A  Indexes 
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Holm,  Whitlock  &  Scarff,  of  New  York  City  (Victor  E.  Whitlock, 
of  New  York  City,  of  counsel),  for  the  motion. 

Young  &  Hughes,  of  New  York  City  (James  A.  Hughes,  of  New 
York  City,  of  counsel),  opposed. 

GIEGERICH,  J.  The  plaintiff  moves  for  an  order  sustaining  her 
demurrer  to  the  separate  defense  contained  in  the  amended  answer. 
The  action  is  brought  to  annul  the  marriage  on  the  ground  that  the  de-  - 
fendant  induced  the  plaintiff  to  marry  him  by  falsely  representing  that 
he  was  a  white  man ;  whereas,  in  fact,  he  had  negro  blood.  The  sepa- 
rate defense  demurred  to  is  that,  prior  to  the  institution  of  this  action, 
the  defendant  obtained  an  absolute  divorce  in  the  District  of  Colum- 
bia on  the  ground  of  the  plaintiff's  adultery. 

[1]  I  am  of  the  opinion  that  the  defense  is  good.  So  far  as  ap- 
pears in  the  pleadings,  the  decree  sought  by  the  plaintiff  will  accom- 
plish nothing  that  has  not  already  been  accomplished  by  the  decree  of 
divorce.  That  decree  of  divorce  dissolved  the  bonds  of  matrimony 
theretofore  existing  between  the  parties.  From  thenceforth  they  were 
free  from  each  other  and  the  marriage  status  no  longer  existed. 

[2]  It  may  be  conceded  that  the  counsel  for  the  plaintiff  is  right 
in  his  claim  that  the  former  action  is  not  res  judicata  as  to  this  action. 
It  does  not  follow,  however,  that  this  court  should  proceed  to  do  over 
zgam  in  a  somewhat  different  way,  and  for  different  reasons,  some- 
thing that  another  court  has  already  substantially  accomplished  in  an- 
other form  of  action. 

[3]  A  marriage  induced  by  fraud  is  not  void,  but  voidable  merely. 
It  may  be  ratified  by  the  injured  party,  or  an  action  may  be  brought  to 
annul  it.  But,  until  a  decree  of  annulment  is  obtained,  the  marriage 
is  valid  and  subsisting.  Unlike  an  action  to  have  a  marriage  void 
from  the  beginning  so  declared,  an  action  to  have  a  voidable  m^rnagt 
annulled  is  predicated  upon  an  existing  valid  marriage.  McCuUen  v. 
McCullen,  162  App.  Div.  599,  147  N.  Y.  Supp.  1069;  Baricer  v.  Bark- 
er,  172  App.  Div.  244,  158  N.  Y.  Supp.  413.  In  this  case  there  is  no 
such  foundation  for  the  action,  because  the  marriage  that  was  existing 
and  valid  has  been  dissolved.  However,  that  objection  might,  per- 
haps, be  overcome,  on  which  question  I  express  no  opinion,  if  it  ap- 
peared by  the  pleadings  that  any  property  right  or  any  other  substan- 
tial right  was  involved ;  but,  upon  the  present  pleadings  I  cannot  find 
any  sufficient  reason  for  putting  the  court  in  motion. 

The  motion  is  therefore  denied,  with  $10  costs.  Settle  order  on 
notice. 
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ELGAR  V.  CARPENTEB, 

(Suprefm«  Court,  Appellate  Term,  First  Department     April  26,  1920.) 

Tbiai.  ^=»160 — When  verdict  for  dkfendai^t  mat  be  directed. 

To  authorize  a  directed  verdict  for  defendant,  there  must  be  no  question 
of  fact,  which  could  be  determined  in  favor  of  plaintiff,  tliat  would  en- 
title him  to  a  judgment. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  C.  Joseph  Elgar  against  William  N.  Carpenter.  From  a 
judgment  entered  on  a  verdict  directed  in  favor  of  the  defendant  at  the 
close  of  the  trial,  plaintiff  appeals.  Judgment  reversed,  and  new  trial 
granted. 

Argued  January  term,  1920,  before  GUY,  BIJUR,  and  WAG- 
NER, JJ. 

Eisman,  Levy,  Com  &  Lewine,  of  New  York  City  (Joseph  J.  Corn, 
of  New  York  City,  and  Bernard  H.  King,  of  counsel),  for  appellant. 

Melvin  G.  Palliser,  of  New  York  City  (Lynn  W.  Thompson,  of  New 
York  City,  of  counsel),  for  respondent. 

WAGNER,  J.  This  action  is  one  for  brokerage  commissions  al- 
leged to  be  due  the  plaintiff  in  producing  a  purchaser  for  certain  prem- 
ises belonging  to  the  defendant,  at  the  special  instance  and  request  of, 
and  upon  terms  specified  by,  the  latter.  At  the  close  of  the  testimony 
the  court,  under  plaintiff's  exception,  took  the  case  from  the  jury  and 
directed  a  verdict  for  the  defendant,  upon  which  judgment  was  en- 
tered. This  was  a  decision  that  the  plaintiff  was  not,  and  the  defendant 
was,  entitled  to  judgment,  despite  any  finding  by  the  jury  that  could 
be  justified  by  the  evidence.  Stone  v.  Flower,  47  N.  Y.  566.  The  de- 
fendant, therefore,  must  maintain  that  there  could  be  no  question  of 
fact  determined  in  favor  of  the  plaintiff  that  entitled  him  to  a  judg- 
ment. Middleton  v.  Whitridge,  213  N.  Y.  499,  108  N.  E.  192,  Ann. 
Cas.  1916C,  856;  Carlisle  v.  Norris,  215  N.  Y.  401,  109  N.  E.  564, 
Ann.  Cas.  1917A,  429. 

We  think  the  learned  court  committed  error  in  thus  directing  a  ver- 
dict. It  is  the  defendant's  contention  that  the  terms  of  sale  specified 
by  him  were  not  completely  met,  and  therefore  there  was  no  unqualified 
acceptance  of  them.  But  we  are  of  the  opinion  that  there  was  testi- 
mony adduced  on  the  part  of  the  plaintiff,  which  the  jury  were  at 
liberty  to  credit,  in  addition  to  admissions  by  the  defendant  himself, 
indicating  that  the  defendant  had  agreed  to  convey  the  property  sub- 
ject to  a  $10,000  mortgage,  which  he  himself  was  to  put  upon  it  he- 
fore  the  conveyance  to  the  purchaser.  Were  that  true,  it  cannot  be 
denied  that  there  was  evidence  that  the  plaintiff  had-  produced  a  pur- 
chaser ready,  able,  and  willing  to  comply  witli  the  distinct  terms  speci- 
fied by  the  defendant,  and  that  his  cause  of  action  was  established. 
There  was  thus  a  clear  question  of  fact  raised  by  the  evidence,  which, 
we  think,  should  have  been  resolved  by  the  jury. 

^S9For  other  cases  see  same  topio  A  KBY-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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• 

The  view  we  take  of  the  case  renders  it  unnecessary  to  discuss  the 
other  points  raised  by  counsel. 

Judgment  reversed,  and  a  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event    All  concur. 


GOLDSTEIN  v.  HABIS. 
(Supreme  Court,  AppeUate  Term,  First- Department     April  80,  1920.) 

BBOKEBS   ^=s»60 — ^NO^  ENTITLED  TO  OOMHISSIOn'B   WHBBK  PUBCHA8EB  PBOGITBED 
DID  NOT  COMPZiT  WITH  OONDITIONB. 

Where  defendant's  acceptance  of  an  offer  for  a  restaurant  owned  by 
him  by  a  purchaser  procured  by  plaintiff  was  conditional  on  the  purchaser 
meeting  him  at  his  lawyer's  office  at  a  specified  time,  evidently  for  the 
purpose  of  making  a  deposit,  and  the  purchaser  did  not  go  to  such 
onice,  whereupon  defendant  sold  to  another  party,  defendant  was  not 
liable  to  plaintiit  for  commissions,  though  the  purchaser  telephoned  the 
lawyer's  office  and  was  told  he  was  not  in. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Benjamin  Goldstein  against  Frederick  Haims.  From  a 
judgment  on  a  verdict  for  plaintiff,  defendant  appeals.  Reversed,  and 
complaint  dismissed. 

Argued  April  term,  1920,  before  GUY,  FINCH,  and  WAGNER,  JJ. 

Paul  M.  Abrahams,  of  New  York  City  (Isidor  Enselman,  of  New 
York  City,  of  counsel),  for  appellant.  .       . 

I.  Gainsburg,  of  New  York  City,  for  respondent. 

GUY,  J.  Plaintiff  has  recovered  against  the  defendant  commissions 
for  procuring  a  "customer"  for  the  purchase  of  defendant's  res- 
taurant. The  employment  was  admitted,  hut  defendant  disputed  per- 
formance by  plaintiff. 

Plaintiff  introduced  Goldstein  Bros,  (not  related  to  plaintiff)  to  de- 
fendant, and  as  a  result  of  negotiations  a  willingness  was  expressed 
by  the  Goldsteins  to  buy  defendant's  property  for  $15,000,  upon  a 
cash  payment  of  $4,500,  the  balance,  $10,500,  to  be  secured  by  a  chat- 
tel mortgage  on  the  fixtures,  and  to  be  paid,  ^00  a  month  for  eight 
months,  and  $150  a  month  for  four  months,  of  the  year,  until  payment 
of  the  entire  balance.  Plaintiff's  testimony  tended  to  show  a  meeting 
of  the  minds  of  the  proposed  purchasers  and  the  3efendant  on  those 
terms.  It  further  appeared  from  plaintiff's  evidence  that  as  part  of 
-the  arrangement  the  Goldsteins  were  to  be  present  at  the  office  of  de- 
fendant's lawyer  at  4  o'clock  in  the  afternoon  of  the  same  day  the  terms 
before  stated  were  agreed  upon,  and  Adolph  Goldstein,  one  of  the 
brothers,  testified  that  the  defendant  said  in  the  presence  of  the  plain- 
tiff that,  if  the  Goldsteins  did  not  buy  the  restaurant  on  that  day,  or 
if  they  were  not  at  the  lawyer's  office  on  that  day,  he  would  sell  the 
property  to  somebody  else. 

C5oncededly  the  Goldsteins  did  not  go  to  the  lawyer's  office,  as  re- 

^B9»For  otber  caMs  see  same  topio  A  KBT-NUMBBR  in  all  Key-Numbered  Dlgeett  <"  Indexes 
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quired  by  the  defendant.  Plaintiff  testified,  hoWevcr,  that  as  a  result 
of  a  telephone  message  received  from  his  customers  he  called  on  de- 
fendant at  about  5  o'clock  in  the  afternoon  of  the  same  day  for  which 
the  appointment  was  made  at  the  lawyer's  office,  told  defendant  the 
purchasers  had  telephoned  the  lawyer's  office  five  times,  and  were  told, 
"He  is  not  in  the  office,"  and  defendant  then  said  he  told  his  lawyer 
not  to  answer  the  telephone,  and  he  showed  plaintiff  a  $250  check,  and 
said  the  place  had  been  sold.  Defendant  denied  that  the  terms  of 
sale  had  been  agreed  upon,  but  stated  that  he  made  an  appointment  to 
meet  the  Goldsteins  at  the  lawyer's  office  at  a  little  before  4  o'clock, 
because  he  was  to  see  another  intending  purchase*  there  at  4  o'clock, 
and  that  as  the  Goldsteins  failed  to  appear  he  sold  on  the  same  after- 
noon to  the  other  party. 

Assuming  that  defendant  agreed  to  sell  upon  the  terms  as  testified 
by  plaintiff,  it  is  evident  that  his  acceptance  of  the  Goldsteins  as  cus- 
tomers or  purchasers  was  conditioned  upon  the  presence  of  the  Gold- 
steins at  the  time  appointed  at  the  lawyer's  office,  so  that  a  deposit  at 
least  should  be  paid  upon  the  contract  there  and  then.  Nothing  was 
said  about  the  Goldsteins  making  an  appointment  by  telephone,  or  about 
communicating  with  the  lawyer  hy  telephone,  and  no  reason  is  appar- 
ent for  defendant's  alleged  statement  that  he  told  his  lawyer  not  to 
answer  the  telephone.  It  follows  that  the  plaintiff  failed  to  prove 
that  he  produced  a  purchaser  ready  and  willing  to  purchase  upon  the 
terms  agreed  upon,  and  the  complaint  should  have  been  dismissed. 

Judgment  reversed,  and  complaint  dismissed,  with  costs  to  appellant 
in  this  court  and  in  the  court  below.    All  concur. 
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(191  App.  Div.  276) 
MITCHELL  V,  NIAGARA,  IX)CKPORT  &  ONTARIO  POWER  CO.  et  al. 
(Supreme  Court,  Appellate  Division,  Fourth  Department.   March  17, 1920.) 

!•  LllOTATZON  OF  ACTIONS  ^3»100(3)— SiX  TSABS'  STATUTB  BKLD  TO  BAB  ACTION 
TO  RBFORM  DEED. 

Code  Civ.  Proc.  {  382,  subd.  5.  bars,  in  six  years  from  the  alleged  fraud, 

action  to  reform  plaintiff's  deed  to  a  power  cwnpany,  which  went  into 

possession  of  the  land  and  completed  its  power  lines  in  the  following  year. 

2.  Specific  PEBFoaMANCB  ^=939 — ^Equitt  cannot  dbobkb,  whxbb  btattttb  of 

VBAUD8  PUEADBD,  IN  AB8BN0B  OF  PABT  PBBFOBMANOB. 

Where  defendants  orally  agreed  to  convey  to  plaintiff  some  portion  of  a 
speclflc  property,  but  in  nine  years  intervening  between  agreement  and 
commencement  of  action  plaintiff  never  went  into  possession,  nor  did 
anything,  while  defendants  deeded  part  of  land  to  third  party  and  state 
appropriated  part,  equity  is  without  jurisdiction  to  decree  specific  per* 
formance;    statute  of  frauds  being  pleaded. 

Appeal  from  Special  Term,  M6m*oe  County. 

Action  by  Francis  B.  Mitchell  against  the  Niagara,  Lockpoit  &.  On- 
tario Power  Company  and  Fred  D.  Corey.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Modified  and  affirmed. 

See,  also,  99  Misc.  Rep.  366,  163  N.  Y.  Supp.  999. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  DE  ANGELIS, 
HUBBS,  and  CLARK,  JJ. 

Edward  W.  Hatch,  of  New  York  City,  for  appellants. 
James  M.  E.  O'Grady,  of  Rochester,  for  respondent. 

PER  CURIAM.  The  complaint  herein  prays  that  the  deed  referred 
to  be  reformed  by  striking  out  the  description  of  two  small  pieces  of 
land,  upon  the  ground  that  the  defendants  had  procured  the  plain- 
tiff's signature  to  such  deed  by  fraud.  The  testimony  of  the  plain- 
tiff and  the  finding  of  the  trial  court  were  that  the  deed  was  procured 
by  fraud  committed  at  and  prior  to  the  time  of  the  execution  of  said 
deed.  It  clearly  appears  that  the  deed  describes  just  the  land  that  the 
defendants  intended  that  it  should  convey.  The  fraud,  if  any,  was 
committed  in  1906.  The  power  company  went  into  possession  of 
the.  land  in  1906  and  completed  its  power  lines  in  190/.  The  plain-' 
tiff  knew  that  fact. 

[1]  The  defendants  have  pleaded  the  six-year  statute  of  limitations. 
Section  382,  subdivision  5,  of  the  Code  of  Civil  Procedure,  That 
provision  of  the  statute  applies,  and  bars  the  action  to  reform  the 
deed.  On  this  appeal  the  respondent  endeavors  to  avoid  the  effect  of 
that  statute  by  the  argument  that  neither  party  intended  to  include  in 
the  deed  the  two  parcels  of  land  in  question,  and  urges  that  such 
parcels  were  included  in  the  deed  by  the  engineers  who  made  up  the 
description  and  caused  them  to  be  described  in  the  deed  without  the 
knowledge  of  either  the  plaintiff  or  the  defendants.  The  respondent 
urges  that  the  fraud  was  not  in  describing  said  parcels  in  the  deed,  but 
in  refusing  to  correct  the  error  when  it  was  discovered,  and  in  attempt- 
ing to  retain  more  land  than  was  intended  to  be  conveyed.  No  such 
theory  was  disclosed  in  the  complaint  or  developed  on  the  trial,  and 
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there  is  no  evidence  in  the  record  to  justify  such  theory.  The  action 
was  barred  by  the  statute.  We  are  not  required,  however,  to  "base 
our  decision  upon  that  statute  alone.  The  pladntiff  failed  to  make  a 
case  upon  the  merits  which  would  justify  a  court  of  equity  in  decree- 
ing a  reformation  of  the  deed.  The  evidence  of  fraud,  upon  any 
theory,  is  not  clear,  definite,  and  convincing,  as  is  required  in  cases  of 
this  class.^ 

[2]  We  have  no  doubt  but  what  there  was  an  oral  agreement  made 
by  the  defendants  to  convey  to  the  plaintiff  some  portion  of  the  Smith 
property,  and,  in  fairness,  such  agreement  should  be  carried  out  We 
are  unable,  however,  to  find  any  way  to  sustain  that  part  of  the  decree 
which  awards  specific  performance  and  directs  a  conveyance  from  the 
defendants  to  the  plaintiff  of  the  Smith  property.  The  agreement 
was  oral,  and  the  plaintiff  never  went  into  possession  of  the  property 
or  did  anything  from  1906  until  the  commencement  of  this  action  in 
1915.  Meanwhile  the  defendants  had  deeded  part  of  the  land  to  a 
third  party  and  the  state  had  appropriated  a  part  thereof.  Under  such 
circumstances  a  court  of  equity  is  without  jurisdiction  to  decree  specific 
performance,  where,  as  in  this  case,  the  statute  of  frauds  is  pleaded. 

That  part  of  decree  which  directs  that  steel  towers  be  substituted  in 
place  of  wood  poles  should  be  affirmed.  There  should  be  added,  how- 
ever, a  provision  allowing  the  defendants  eight  months  from  the  en- 
try and  service  of  the  decision  herein  within  which  to  comply  with 
that  part  of  the  judgment.  The  findings  should  be  reversed,  and  new 
findings  made  in  accordance  with  this  opinion.  The  judgmait  should 
be  modified  accordingly,  and,  as  modified,  affirmed,  without  costs  of 
this  appeal  to  either  party. 

Jud^ent  modified,  so  as  to  provide  that  the  plaintiff  is  entitled  to 
none  of  the  relief  demanded  in  the  complaint,  except  that  the  defendant 
shall  substitute  steel  towers  in  place  of  the  wood  supports,  within 
eight  months  after  entry  and  service  of  judgment  upon  this  decision, 
and,  as  so  modified,  the  judgment  is  affirmed,  without  costs  of  this 
appeal  to  either  party.  The  findings  of  fact  contained  in  the  decision 
and  numbered  4,  12,  19,  20,  21,  2S>,  36,  and  38  are  disapproved  and 
reversed,  and  in  lieu  thereof  this  court  finds  and  decides  that  the 
plaintiff  failed  to  make  out  a  cause  of  action  in  fraud  by  clear,  con- 
vincing, and  satisfactory  evidence,  and  particularly  to  establish  by  the 
greater  weight  of  evidence  that  the  plaintiff's  signature  to  the  deed 
was  procured  by  fraud.  The  conclusion  of  law  numbered  XII  is 
modified  in  accordance  with  the  opinion.  All  the  other  conclusions  of 
law  are  reversed,  and  in  lieu  thereof  this  court  finds  and  decides  that 
the  plaintiff's  complaint  should  be  dismissed,  without  costs,  in  so  far  as 
it  demands  any  other  relief,  and  that  in  any  event  the  six-year  statute 
of  limitations  is  a  bar  to  the  granting  of  any  such  further  relief. 
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(191  App.  Dlv.  618) 

MINBBLY  V.  KINGSBURY  CONST.  00.  et  al, 

(Supreme  Ck>iirt,  Appelate  Division,  Third  Department    May  5,  1920.) 

1.  Maoteb  and  smvANT  ^c»403— Caubb  of  usath  cannot  bb  pbesumbd  xtndkb 

Compensation  Law. 

In  a  proceeding  under  Workmen's  Compensation  Law  to  obtain  compen- 
sation for  the  death  of  servant,  the  cause  of  accident  cannot  be  presumed, 
but  must  be  established, 

2.  Masters  Ai^D  bbbvant  ^=s>S7Z — ^Dkath  bt  drowning  i>iD  not  "abibb  otrr  of 

XICPLOTHENT,"   UNDEB  COMPENSATION   LAW. 

In  a  proceeding  under  the  Workmen's  Ck)mpensation  Law  to  obtain  com- 
pensation for  the  death  of  a  servant,  n^M,  that  servant,  subject  to  fits,  who 
was  drowned  in  5  feet  of  water,  did  not  meet  his  death  in  an  accident  aris- 
ing oat  of  the  employment ;  the  only  reasonable  inference  being  that  he 
was  overcome  by  an  attack  of  his  constitutional  malady. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases.  Sixst  and 
Second  Series,  Course  of  Employment.] 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Charlotte  Minerly  under  the  Workmen's  Coibpcnsa- 
tion  Law  to  recover  compensation  for  the  death  of  Henry  Minerly, 
opposed  by  the  Kingsbury  Construction  Company,  employer,  and  the 
Travelers'  Insurance  Company,  insurance  carrier.  There  was  an 
award  of  compensation,  and  the  employer  and  insurance  carrier  ap* 
peal.    Award  reversed,  and  claim  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Amos  H.  Stephens,  of  New  York  City  (E.  C.  Sherwood  and  William 
B.  Davis,  both  of  New  York  City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 

COCHRANE,  J.  The  question  in  this  case  is  whether  the  accident 
arose  out  of  the  employment.  The  deceased  employe  was  engaged 
with  others  in  leveling  a  pile  of  stones  which  had  been  thrown  up  near 
a  river  bank  by  a  dredge  at  Mechanicville,  N.  Y.  While  so  working, 
he  was  stricken  with  a  fit,  to  which  malady  he  was  subject.  He  came 
out  of  the  fit  and  resumed  his  usual  work.  A  short  time  thereafter  he 
proceeded  up  the  river  bank  for  a  purpose  incidental  to  his  employ- 
ment. Not  returning,  his  fellow  employes  instituted  a  search  for  him, 
and  discovered  his  dead  body  in  the  river  in  a  depth  of  5  feet  of  water. 
His  death  was  caused  by  drowning.  No  feature  or  incident  of  his 
work  required  him  to  enter  the  water  at  that  place.  His  body,  when 
found,  was  "all  curled  up"  in  about  the  same  condition  as  it  was  when 
he  had  the  fit  shortly  before,  at  which  time  he  was  also  described  as 
"lying  all  curled  up."  The  place  of  his  death  was  100  or  150  feet  from 
where  his  fellow  employes  were  engaged  in  their  work.  On  these  facts 
the  commission  by  a  closely  divided  vote  has  found  that  the  accident 
arose  out  of  the  employment. 
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[1,  2]  The  cause  of  the  accident  cannot  be  presumed,  but  most  be 
established.  Matter  of  Eldridge  v.  Endicott,  Johnson  &  Co.,  228  N. 
Y.  21,  126  N.  E.  254;  Matter  of  Collins  v.  Brooklyn  Union  Gas  Co., 
171  App.  Div.  381,  156  N.  Y.  Supp.  957;  Matter  of  White  v.  Ameri- 
can Society  for  Prevention  of  Cruelty  to  Animals,  191  App.  Div.  6, 
180  N.  Y.  Supp.  867;  Matter  of  Nestor  v.  Pabst  Brewing  Co.,  191 
App.  Div.  312,  181  N.  Y.  Supp.  477;  Matter  of  Woodruff  v.  R.  H. 
Howes  Construction  Co.,  228  N.  Y.  276,  127  N.  E.  270.  Even  if  the 
presumption  of  section  21  of  the  Workmen's  Compensation  Law  (Con- 
sol.  Laws,  c.  67)  should  apply,  the  circumstances  surrounding  the  acci- 
dent would  seem  to  constitute  "substantial  evidence"  sufficient  to  over- 
come the  'presumption.  It  seems  unreasonable  to  infer  that  a  well  and 
able-bodied  man  could  have  drowned  under  the  circumstanoes  here 
existing. 

As  stated  above,  there  was  no  occasion  for  the  deceased  to  enter  the 
water.  It  is  not  suggested  that  thtre  was  a  dock  or  embankment,  from 
which  he  could  have  fallen  into  water  of  any  considerable  depth.  An 
ordinary  man  would  not  be  submerged  in  water  5  feet  deep,  and  would 
experience  no  difficulty  in  reaching  the  shore,  only  a  few  feet  distant. 
No  outcry  or  alarm  was  heard  by  the  fellow  workmen  of  the  deceased, 
who  were  within  easy  hailing  distance.  The  only  reasonable  inference 
is  that  he  was  overcome  by  another  attack  of  his  constitutional  malady, 
and  because  thereof  fell  from  the  river  bank  into  the  water.  This 
theory  harmonizes  with  all  the  evidence  in  the  case,  and  is  the  only 
reasonable  explanation  of  the  accident.  The  case  is  similar  in  this  re- 
spect to  Matter  of  Hansen  v.  Turner  Construction  Co.,  224  N.  Y. 
331,  120  N.  E.  693.  If  there  were  other  circumstances  bearing  favor- 
ably on  the  claim,  it  was  incumbent  on  the  claimant  to  prove  them.  On 
the  evidence  produced^  the  accident  did  not  arise  ''out  of"  the  employ- 
ment. 

The  award  should  be  reversed,  and  the  claim  dismissed   All  concur. 
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PATTERSON  v.  LEHIGH  VALLEY  TRANSP.  00. 
(Supreme  Court,  AppeUate  Dlylsion,  Third  Department    May  6,  1920.) 

Appeal  frran  State  Industrial  Commission. 

Claim  tot  compensation  under  the  Workmen's  Compensation  Law  by  Mary 
Patterson,  as  widow,  on  account  of  the  death  of  Cecil  Patterson,  agaUiBt  the 
Lehigh  Valley  Transportation  Company,  employer  and  self-insurer.  From 
a  decision  of  the  Industrial  Commission,  denying  compensation,  the  claim- 
ant appeals.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD,  COCHRANE, 
HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

PER  CURIAM.    Decision  affirmed.    All  concur,  except 

JOHN  M.  KELLOGG,  P.  J.  (dissenting).  The  Mauch  Chunk  was  built  and 
registered  at  Buffalo^  and  was  engaged  solely  in  transportation  upon  the 
Great  Lakes  from  that  port.  Since  the  amendment  to  the  federal  act  (Comp. 
St.  1918,  Comp.  St  Ann.  Supp.  1919,  §  991[31),  saving  to  claimants  the  rights 
under  the  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67),  group  8  of 
section  2  was  re-enacted  (Laws  1918,  c.  249),  and  this  case  is  within  the  letter 
and  spirit  of  the  group.  The  Charlton  v.  HUton  Dodge  Transportation  Co. 
Case,  178  App.  Div.  385,  164  N.  Y.  Supp,  999,  was  with  reference  to  a  mari- 
time claim  before  the  amendment,  and  the  Compensation  Law  could  not  apply 
to  it 

I  favor  a  reversaL 


FINSILVBR,  STILL  ft  MOSS,  Inc.,  v.  COHN  et  aL 
(Supreme  Court,  App^ate  Term,  First  Department     April  30,  1920.) 

1.  Sales  ♦s»81(1)— S ubbtiyutbd  contbaot  held  rot  to  bbquibb  hoibdzats 

DSUVEBT. 

Where  defendants  as  agents  had  made  a  written  contract  for  sale  by 
plaintiff  of  goods  to  be  delivered  when  received  from  the  factory,  and 
thereafter  substituted  another  principal  as  buyer  by  a  written  order, 
which  stated  plaintiff,  should  ship  the  goods  as  soon  as  received,  the  sub- 
stituted contract  required  only  delivery  on  receipt  from  the  factory,  not 
immediate  delivery. 

2.  Appeal  and  ebbob  ^3»927(8) — ^Dismissal  entitlbs  plauttdt  to  most  tavob- 

ABLE  INFEBENCB  TROU  TESTIMONT. 

On  appeal  from  dismissal  of  the  complaint  bn  the  merits,  plaintiff  is 
entitled  to  the  most  favorable  inference  derivable  from  the  testimony. 

3.  Pbincipal  and  agent  ^s»15(K3)— Agent  llable  fob  unauthobized  con- 

TBAOT  ON  BBHALT  OT  PBINCIPAL. 

An  agent,  who  made  a  contract  on  behalf  of  his  principal,  which  did  not 
bind  the  principal,  because  it  was  beyond  the  agent's  authority,*  is  liable 
to  the  other  party  to  the  contract 

4.  Pbincipal  and  agent  ^s»124(3) — Evidence  held  to  baise  jttbt  question 

whetheb  agent  was  axttnobized  to  icake  contbact. 

In  an  action  against  an  agent  for  breach  of  warranty  of  authority, 
evidence  by  the  principal  that  he  told  the  agent  he  wanted  the  goods 
right  awa!y  held  to  raise  a  jury  question  whether  the  agent  exceeded  his 
authority  in  making  the  contract  for  goods  to  be  delivered  on  receipt 
from  the  seller's  factory,  so  that  a  dismissal  of  the  complaint  on  the 
merits  was  erroneous. 

'  ^5»Fot  other  cases  see  eame  topic  A  KBT-NUMBBR  in  aU  Key-Numbered  IMgeets  A  In^exee 
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6.  Principal  and  agent  ^=»190(3) — Evidence  held  not  to  show  damage 

FBOH  agent's  breach  OF  WABRANTT  OF  AUTHORITT. 

in  an  action  against  an  agent  for  breach  of  warranty  of  authority  re- 
sulting In  the  principal's  refusal  to  take  the  goods  purchased,  evidence 
that  the  contract  called  for  a  specified  number  of  pieces  of  goods,  and 
that  the  price  had  declined  $1  per  yard,  without  evidence  as  to  the  num- 
ber of  yards  in  each  piece,  is  Insufficient  to  show  damage,  where  the  oom« 
plaint  alleging  number  of  yards  was  generally  denied. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Finsilver,  Still  &  Moss,  Incorporated,  against  Isaac  L. 
Cohn  and  others.  From  a  judgment  dismissing  complaint  at  the  end 
of  plaintiff's  case,  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  April  term,  1920,  before  GUY,  FINCH,  and  WAGNER,  JJ. 

Ferris,  Dannenbcrg  &  Ansbacher,  of  New  York  City  (Jacob  Ans- 
bachcr  and  Joseph  Dannenberg,  both  of  New  York  City,  of  counsel), 
for  appellant. 

Joseph  Kahn,  of  New  York  City  (F,  Zorn,  of  New  York  City,  of 
counsel),  for  respondents. 

WAGNER,  J.  The  action  is  against  the  defendants  upon  the  theory 
of  a  breach  of  implied  warranty  of  authority.  It  appeared  that  the 
defendants,  as  agents  of  a  Boston  concern,  had  placed  a  written  order 
with  the  plaintiff  for  the  sale  by  it  of  40  pieces  of  serge,  "shipments 
to  be  made  as  received  from  the  mill,"  After  a  partial  delivery,  con- 
sisting of  16  pieces,  had  been  made,  the  defendants,  representing  Gold- 
man &  Bros.,  informed  the  plaintiff  that  their  new  clients  would  take 
over  the  Boston  firm's  contract,  if  the  plaintiff  would  cancel  with  it, 
to  which  the  plaintiff  assented;  the  defendants  sending  the  plaintiff 
the  following  letter : 

"Associated  Woolen  Agency. 

"New  York,  October  21, 1918. 
"nnsllver,  Still  &  Moss  Co.,  New  York  City — Gentlemen:  Kindly  transfer 
balance  of  No.  687  navy  serge  for  Peavy  Bros.,  Boston,  Mass.,  to  Wm.  P. 
Goldman  &  Bros.,  12  East  14th  St,  New  York  City.  We  hare  received  can- 
oellatlon  of  same  ttom  Peavy  Bros.  You  can  ship  these  goods  aa  soon  as 
received. 

"Yours  very  truly,  Associated  Woolen  Agency, 

"L.  A.  KnrEman/' 

The  plaintiff  delivered  to  Goldman  &  Bros.  7  pieces,  which  it  then 
had  on  hand,  for  which  pa3anent  was  made,  and  a  month  later,  upon* 
receipt  of  10  pieces  from  tfie  mill,  offered  a  further  delivery,  which 
Goldman  &  Bros,  refused.  A  similar  offer  of  delivery  was  made  some 
time  later  of  the  remaining  pieces  received,  which  was  likewise  re- 
fused. The  defendants,  by  the  interposition  of  a  general  denial  of  the 
allegations  of  the  complaint,  deny  any  breach  of  warranty  of  authority 
on  their  part,  claiming  that  their  authorization  from  Goldman  &  Bros, 
was  to  buy  for  immediate  delivery  by  the  plaintiff,  and  that,  their 
agent  having  ascertained  from  the  plaintiff  that  the  remaining  pieces 
in  addition  to  the  7  delivered  were  then  in  transit,  their  order  to  the 
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plaintiff,  concluding,  "You  can  ship  these  goods  as  soon  as  received," 
was  in  direct  compliance  with  the  instructions  of  their  principal. 

[1]  We  entertain  no  doubt  that  the  defendants  are  in  error  in  the 
interpretation  of  their  order  on  behalf  of  Goldman  &  Bros,  to  the 
plaintiff  with  respect  to  the  time  of  delivery.  That  order,  in  connec- 
tion with  the  former  one  on  behalf  of  the  Boston  concern,  were  both 
in  writing,  and  present  a  pure  question  of  law  as  to  construction ;  their 
phraseology  involving  no  ambiguity  as  to  meaning  or  intention,  Peavy 
Bros,  were  to  receive  shipments  as  received  from  the  mill.  Sixteen 
pieces  were  so  received  by  them.  The  defendants  obtained  a  substitu- 
tion of  that  contract  for  the  substituted  principal.  The  contract  re- 
mained the  same  in  content  and  obligation.  The  change  related  merely 
to  the  party  to  whose  favor  it  ran.  Receipt  from  the  mill  remained 
the  criterion  upon  which  the  time  to  ship  was  conditional.  Goldinan 
&  Bros,  were  a  new  concern  to  the  plaintiff  as  far  as  the  transaction 
of  business  with  them  in  serge  was  concerned.  It  was  therefore  natu- 
ral that  the  defendant  agents,  in  the  absence  of  any  direct  communica- 
tion by  the  plaintiff  wiA  the  new  concern,  would  gratuitously  add  in 
their  order  a  reminder  that  Goldman  &  Bros,  were  as  anxious  for  early 
delivery  as  their  predecessor  in  the  contract.  The  words  "as  soon  as 
received,"  in  the  substituted  order,  of  course  implied  as  "received  from 
the  mill,"  as  evidenced  by  the  former  writing.  The  phrase  in  no  man- 
ner enlarged,  changed,  or  modified  the  original  condition.  We  regard 
it  as  a  distinct  reaffirmation  of  the  former  term  and  unsusceptible  of 
diverse  interpretation. 

[2^  8]  The  dismissal  of  the  complaint,  entitling  the  plaintiff,  as  it 
does,  to  the  most  favorable  inferences  derivable  from  the  testimony, 
we  arrive  at  the  real  point  in  the  case,  and  seek  to  discover  whether 
or  not  on  the  plaintiff's  theory  of  the  action  any  question  of  fact  was 
presented  by  the  evidence  which  would  have  warranted  its  submission 
to  the  jury.  If  the  defendants  had  no  authority  from  their  principal 
to  order  goods  from  the  plaintiff  conditional  as  to  delivery  upon  ar- 
rival from  the  plaintiff's  mill,  and  in  fact  had  so  acted  in  direct  con- 
tradiction to  the  instructions  given,  the  law  will  hold  them  liable  for 
any  loss  sustained  by  the  party  with  whom  they  contracted.  When 
an  agent  makes  a  contract  beyond  his  authority,  by  which  the  principal 
is  not  bound,  by  reason  of  the  fact  that  it  was  unauthorized,  the  au- 
thorities impose  a  liability  to  the  person  dealing  with  him  upon  the 
faith  that  he  possessed  the  assumed  authority.  Baltzen  v.  Nicolay,  53 
'  N.  Y.  467;  White  v.  Madison,  26  N.  Y.  117;  Dung  v.  Parker,  52  N. 
Y.494. 

[4]  The  principal  testified  that,  when  he  gave  the  defendant  Cohn 
his  order,  he  told  him  he  "wanted  the  goods  right  away."  In  view  of 
the  fact  that  he  admittedly  received  but  a  partial  delivery  at  the  time 
and  paid  for  the  same,  it  would  appear  that  he  understood  that  the 
rest  were  to  be  sent  at  a  subsequent  date,  though  this  is  seemingly  in 
conflict  with  his  later  testimony  that  he  "bought  spot  cash."  The  de- 
fendant's version  of  the  instructions  given  is  somewhat  at  variance, 
however,  with  the  above,  when  he  says  he  was  given  an  order,  delivery 
of  which  was  to  be  made  "at  once  or  as  soon  as  possible";  his  later 
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words  of  explanation  constituting  but  a  conclusion.  Had  the  question 
of  what  the  agent's  instructions  actually  were  been  submitted  to  the 
jury  for  determination  upon  this  testimony,  it  is  evident  that  they 
might  have  taken  the  view,  which  we  think  would  have  been  supported 
by  evidence,  that  the  defendants  had  made  a  contract  not  binding 
upon  their  principal,  by  reason  of  the  fact  that  they  had  acted  contrary 
to  his  instructions  in  placing  an  order  permitting  deliveries  at  times 
subsequent  to  those  authorized  by  their  principal's  specific  instructions. 

[5]  Two  items  of  damage  were  alleged  by  the  plaintiff,  comprising, 
first,  the  loss  sustained  by  the  refusal  of  Goldman  &  Bros,  to  accept 
deliveries  of  the  remaining  pieces,  measured  by  the  difference  between 
the  contract  price  and  the  available  market  price  at  the  time  of  de- 
livery, due  to  the  defendant's  unauthorized  contract;  and,  secondly, 
the  costs  awarded  against  plaintiff  in  an  unsuccessftd  prior  suit  against 
Goldman  &  Bros.,  resulting  in  a  dismissal  of  the  complaint  because  of 
their  failure  to  prove  the  defendant's  authority.  As  to  the  former, 
the  evidence  shows  an  entire  absence  of  any  facts  from  which  the  jury 
could  possibly  compute  the  consequent  damage  entailed.  While  the 
record  shows  that  the  dispute  is  concerning  17  pieces  of  goods,  and 
that  the  loss  to  the  plaintiff  was  $1  per  3rard,  there  is  no  yardage  men- 
tioned in  the  testimony,  to  enable  the  jury  to  ascertain  the  exact  com- 
putation. It  is  true  that  the  complaint  alleges  the  amotmt  of  yardage 
claimed ;  but  the  answer  denies  each  and  every  allegation  of  the  para- 
graph in  which  it  is  contained,  thereby  putting  the  plaintiff  to  its  proof, 
of  which  the  record  is  devoid.  It  is  well  established  that  the  damages 
to  be  recovered  must  be  shown  with  reasonable  certainty,  and  not  be 
left  to  speculation  and  conjecture.  As  to  the  second  item,  we  think 
there  was  sufficient  proof.  The  defect  as  to  the  first  may  be  supplied 
upon  a  new  trial. 

Upon  the  foregoing  the  judgment  is  reversed,  and  a  new  trial  order- 
ed, with  costs  to  the  appellant  to  abide  the  event.    All  concur. 


Digitized  by 


Google 


Sur.Ct)  IN  EB  MARTINEZ'S  E8TATB  ^07 

(181  N.Y.S.)  I 

IN  RB  MARTINEZ'S  ESTATE* 

(Surrogate's  Court,  Bronx  Coonty.    January,  1820.) 

iSvtlabuB  by  the  Oourt.) 

BXECUTOBS  AND  ▲DVINI8T&AT0B8  ^:936(3) — ^MABHIAGX  ^=s>54^-VblDABUB  IfAB' 
BIAOK  IS  VAIJD  UHTIIi  ANNUIJJCD  ;  AIXBOAHOK  OF  WIDOWHOOD  DOBS  NOT 
WABRANT  BMMOVAL  OF  ADMIN ISTRATBIZ,  THOUGH  FIBST  HUSBAND  IS  LIVINO. 

Until  a  voidable  marriage  is  annulled,  it  is  valid  for  all  puriioaes,  and  it 
does  not  follow,  from  tbe  fftct  that  the  first  husbaiid  of  a  respondent  In  a 
proceeding  to  revoke  letters  of  administration  is  still  living,  that  her  al- 
legation of  widowhood  Ui  a  flalse  suggestion  of  a  material  fact,  warrant- 
ing her  removal. 

Application  for  revocation  of  letters  of  administration  upon  the  es- 
tate of  I^uis  Charles  Martinez,  issued  to  alleged  widow.  Point  de- 
cided, and  matter  set  down  for  later  hearing. 

Henry  M.  Plateau,  of  New  York  City,  for  petitioner. 
Alexander  Karlin,  of  New  York  City,  for  respondent. 

SCHUirZ,  S.  If  the  all^ations  of  the  respondent's  affidavit  to  the 
effect  that  a  marriage  existed  between  her  and  the  decedent  are 
true,  the  fact  that  her  former  husband  was  alive  did  not  render  such 
marriage  void,  but  merely  voidable.  Domestic  Relations  Law,  § 
7,  subd.  5,  being  Laws  1909,  c,  19,  and  constituting  chapter  14  of  the 
Consolidated  Laws.  An  action  might  have  been  maintained  to  procure 
a  judgment  annulling  such  marriage  (C.  C.  P.  §  1743)  by  either  of 
the  parties  during  the  life  of  the  other  or  by  the  former  iiusband  or 
wife  (C.  C.  P.  §  1/45).  Until  so  annulled,  the  second  marriage  is  valid 
for  all  purposes.  Price  v.  Price,  124  N.  Y.  589,  27  N.  E.  383,  12  L. 
R.  A.  359;  Matter  of  McKinley,  66  Misc.  Rep.  126,  122  N.  Y.  Supp. 
807. 

In  the  present  proceeding  the  marriage  had  not  been  annulled,  and 
the  respondent  was  therefore  entitled  to  letters  of  administration. 
White  V.  Lowe,  1  Redf .  Sur.  376.  It  does  not  follow,  from  the  fact 
that  the  respondent's  first  husband  is  still  living,  that  the  allega- 
tion of  her  petition  to  the  effect  that  she  is  the  widow  of  the  decedent 
was  a  false  suggestion  of  a  material  fact,  which  would  warrant  her 
removal.  Before  I  can  make  a  finding  as  to  that,  I  must  determine 
whether  or  not  the  facts  upon  which  her  allegation  of  marriage  with 
the  decedent  is  based  are  true.  As  this  involves  a  question  of  status 
upon  which  I  cannot  reach  a  conclusion  from  the  papers,  I  will  set  the 
matter  down  for  hearing  upon  the  calendar  of  this  court  on  January 
19,  1920,  at  10  a.  m. 

^spFor  other  cases  see  same  topic  A  KBY-NtTMBBR  in  all  Key-Niimliered  Dlfests  4  Indexes 
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In  re  NELSON. 

In  re  SABLES'  ESTATE. 

(Surrogate's  CJourt,  Westchester  CJonnty.     May  10,  1920.) 

Conversion  ^s»4 — Awabd  of  money  on  oondemnation  of  beax^tt  held  pee- 
80nai.tt,  passing  to  next  of  kin,  and  not  to  heibs. 

Where  land  had  been  condemned  by  a  city  for  aqueduct  purposes  under 
the  Condemnation  Act  (Laws  1906,  c.  724),  and  the  owners  who  were  com- 
petent and  of  full  age  stood  mute,  whereupon  the  award  was,  under  an 
erroneous  finding  of  commissioners,  paid  to  a  trust  company  to  the 
credit  of  unknown  or  prior  owners,  such  award  wlU  be  treated  as  peison* 
alty,  passing  to  the  next  of  kin,  and  not  to  the  heirs ;  it  not  being  neces- 
sary that  the  owners  in  their  lifetime  Indicated  an  election  to  treat  the 
award  as  personalty. 

Proceeding  for  the  judicial  settlement  of  the  account  of  William  H. 
Nelson,  as  administrator  of  William  Henry  Sarles,  deceased.  Order 
directed. 

Ticknor  &  Ticknof,  of  Mt.  Kisco,  for  administrator. 
P.  A.  Anderson,  of  Peekskill,  for  Wright  Hoag  and  others, 
Thomas  F.  Keogh,  of  New  York  City,  for  Laura  Newey. 
Geller,  Rolston  &  Horan,  of  New  York  City  (Frederick  M.  Hcrrick, 
of  New  York  City,  of  counsel),  for  general  guardian  of  Nelson  infants. 

SLATER,  S.  William  Henry  Sarles  and  Mary  Ella  Sarles  acquired 
title  to  certain  property  in  the  county  of  Westchester  in  1901  by  virtue 
of  a  deed  from  a  referee  in  a  partition  action.  It  has  been  decided 
that  they  acquired  said  property  by  purchase.  Nelson  v.  Nelson,  108 
Misc.  Rep.  705,  178  N.  Y.  Supp.  80.  By  virtue  of  chapter  724  of  the 
Laws  of  1905,  the  city  of  New  York  was  empowered  to  condemn 
real  estate  in  Westchester  county  for  aqueduct  purposes.  In  or  about 
1908  it  acquired,  by  condemnation  proceedings,  title  to  a  strip  of* 
land  through  the  farm  of  said  William  Henry  and  Mary  Ella  Sarles. 
Title  vested  in  the  city  of  New  York  about  1908,  upon  the  filing  of  the 
oath  of  the  commissioners  of  appraisal.  Neither  owner  appeared  in 
the  proceeding.  An  award  of  $10,000  was  made.  The  award  was 
confirmed  October  8,  1910,  and  was  made  to  the  "estates  of  John  and 
Brady  Sarles."  The  award  was  deposited  in  the  Poughkeepsle  Trust 
Company  for  the  "estates  of  John  and  Brady  Sarles."  It  appears 
that  John  and  Brady  Sarles  had  been  prior  owners  of  said  property. 
William  Henry  Sarles  died  intestate  February  26,  1919,  and  Mary  Ella 
Sarles  died  intestate  March  1,  1919.  The  administrator  of  William 
Henry  Sarles  thereafter  made  application  to  the  Poughkeepsie  Trust 
Company  to  secure  one-half  of  said  award,  upon  notice  to  the  heirs 
at  law.  An  order  was  made  in  the  Supreme  Court,  directing  pay- 
ment to  him  of  one-half  of  said  award.  This  proceeding  is  not  binding 
upon  this  court  in  the  instant  case. 

Upon  this  accounting,  William  Henry  Nelson  claims  one-half  of 
said  award  as  the  only  first  cousin  and  next  of  kin.    The  heirs  at  law 
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appear  and  contend  that  the  award  made  in  the  condemnation  pro- 
ceeding still  retains  its  character  as  land  and  should  pass  to  the  heirs 
at  law.  It  is  claimed  by  the  heirs  at  law  that  neither  William  Henry 
Sarles  nor  Mary  Ella  Sarles  ever  made  application  for  the  money,  or 
ever,  by  any  act  of  theirs,  indicated  that  they  accepted  the  award  as 
personalty,  and  that,  unless  some  claim  was  made  upon  their  part,  or 
step  taken  by  them  to  indicate  their  wish  to  treat  the  award  as  money, 
it  always  retained  its  character  as  real  estate. 

The  Condemnation  Act  (chapter  724  of  the  Laws  of  1905),  in  sec- 
tion 18,  states  when  moneys  awarded  as  compensation  should  be  paid 
to  a  trust  company.  The  owners,  at  th^  time  of  the  taking  of  the  oath 
of  the  commissioners,  did  not  fall  within  any  of  these  requirements. 
William  Henry  and  Mary  Ella  Sarles  were  over  age,  of  sound  mind, 
residents  of  the  county  of  Westchester,  owners  by  deed  of  the  proper- 
ty, upon  diligent  inquiry  could  be  found,  and  there  were  no  adverse 
or  conflicting  claims  as  to  the  moneys.  Why  the  money  was  deposited 
in  a  trust  company  to  the  credit  of  a  prior  owner,  or  to  unknown  own- 
ers, I  do  not  understand.  Section  18,  I  think,  solves  the  question,  in 
stating  that  the  moneys  deposited  in  a  trust  company  as  directed,  by 
the  court  in  the  order  of  confirmation  shall  be  payments  "as  valid  and 
effectual  in  all  respects  as  if  made  to  the  said  owner  or  owners,  person 
or  persons  interested  therein  respectively,  themselves,  according  to 
their  just  rights."  It  evidently  was  the  intent  of  the  lawmakers  to 
pay  money  for  land  taken,  and  the  award  in  this  case  was  personalty, 
whether  paid  directly  to  the  owner,  or  paid  into  a  trust  company  upon 
this  very  irregular  and  erroneous  finding  of  commissioners  of  ap- 
praisal. 

Section  2359  of  the  Code  of  Civil  Procedure  provides  that,  upon 
the  sale  of  the  real  estate  of  an  infant  or  incompetent  person,  the 
proceeds  are  deemed  property  of  the  same  nature  as  the  estate  or  in- 
terest sold  until  the  infant  arrives  at  full  age  or  the  incompetency  is 
removed.  Matter  of  McMillan,  126  App.  Div.  155,  110  N.  Y.  Supp. 
€22;  .Matter  of  McKay,  37  Misc.  Rep.  590,  75  N,  Y,  Supp.  1069. 
This  section  lays  down  the  legislative  policy  in  such  cases  for  infants 
and  incompetents.  The  case  of  Matter  of  Field,  182  App.  Div.  229, 
169  N.  Y.  Supp.  677,  cited  by  counsel  for  the  heirs,  is  not  in  point  The 
cases,  however,  which  hold  that  an  award  for  property  condemned  is 
personal  property,  are  cases  wherein  the  persons  entitled  to  the  award 
have  made  some  effort  to  obtain  it  and  have  considered  it  personalty. 

In  the  instant  case,  William  Henry  Sarles  and  Mary  Ella  Sarles 
never  did  acquiesce  in  the  condemnation  proceeding  in  any  wise,  and 
never  made  an  attempt  in  their  lifetime  to  secure  the  money  from  the 
trust  company.  Must  William  Henry  and  Mary  Ella  Sarles  have 
performed  some  act  to  show  an  election  to  treat  the  award  as  money, 
tefore  a  conversion  took  place?  I  think  not.  United  States  v.  Baker 
(C.  C.)  183  Fed.  280.  The  text-book  writers,  however,  as  a  general 
proposition  hold  otherwise.  From  the  trend  of  the  decisions  in  this 
state,  I  believe  the  higher  courts  will  hold  that,  when  real  estate  is 
taken  by  legal  authority  in  condemnation  proceedings,  the  awards  will 
be  treated  as  personalty,  even  when  the  owners  stand  mute,  if  the 


Digitized  by 


Google 


910  181   NEW   YORK   SUPPLEMENT  (Sur.  Ct 

owners  are  competent  and  of  full  age.  In  any  event,  I  am  content  to 
'so  decide  the  instant  case  as  the  law  of  the  state.  In  Ametrano  V. 
Downs,  170  N.  Y.  388,  63  N.  E.  340,  58  L.  R.  A.  719,  88  Am.  St.  Rep. 
671,  Jthe  court  said : 

"It  Is  settled  by  a  number  of  authorities  that,  If  the  sale  be  made  by  execu- 
tion or  a  Judicial  decree  in  the  Ufetirae  of  the  intestate,  the  proceeds  are  per- 
sonalty aiid  go  to  the  next  of  kin,  while,  if  made  after  his  death,  they  are 
real  estate  and  go  to  the  heirs  at  law,  ♦  ♦  ♦  except  where  the  propettj 
belongs  to  an  infant  or  to  an  incompetent  person,  in  which  case  the  proceeds 
retain  their  original  character  of  realty." 

This  case  is  analogous  to  the  instant  case,  in  that  the  sale  was  a 
forced  one  under  authority  of  law.  Graham  v.  Dickinson,  3  Barb.  Ch. 
(N.  Y.)  169,  184.  In  Matter  of  Lyle,  41  Misc.  Rep.  596,  85  N.  Y. 
Supp.  290,  it  was  held  by  the  surrogate  of  Kings  county,  where  dam- 
ages were  awarded  prior  to  a  testatrix's  death,  whether  money  is  actu- 
ally paid  or  not,  that,  instantly  the  order  is  entered,  it  becomes  a  judg- 
ment in  favor  of  the  person  named  therein.  In  Van  Loan  v.  City  of 
New  York,  105  App.  Div.  572,  94  N.  Y.  Supp.  221,  the  court  said: 

"That  an  award  made  for  lands  taken  under  proceedings  In  eminent  domain  • 
is  personal  property  is  true.    It  is  compensation  for  the  land,  and,  if  the 
right  to  compensation  accrues  to  the  decedent  in  his  lifetime,  it  passes  to  his 
administrators  or  executors;   but,  if  it  accrues  after  his  death,  the  right  to 
it  is  in  the  heirs  or  devisees" — citing  cases. 

In  Wendel  v.  Binninger,  132  App.  Div.  785,  117  N.  Y.  Supp.  616, 
the  court  said : 

"The  character  of  the  real  property  was  changed  into  personalty  by  the 
award,  and  there  was  no  equitable  consideration  which  authorizes  the  court 
to  treat  the  award  as  realty.*' 

The  Wendel  Case  and  others  are  referred  to  in  the  more  recent  case 
of  N.  Y.  C.  &  H.  R.  R.  Co.  v.  Cottle,  102  Misc.  Rep.  30,  168  N.  Y. 
Supp.  463,  affirmed  187  App.  Div.  131,  175  N.  Y.  Supp.  178. 

It  is  true  that  some  of  these  cases  are  not  in  point,  but  I  do  not 
believe  that  a  competent  owner  of  land  is  placed  in  the  same  category 
with  the  infant  and  incompetent  under  our  laws,  and  must  perform 
some  act  to  indicate  a  desire  to  take  the  money  in  place  of  the  land 
condemned.  In  any  event,  as  stated  heretofore,  the  Legislature  direct- 
ed that  the  moneys  paid  in  exchange  for  the  land,  even  if  deposited  with 
a  trust  company,  should  be  a  proper  payment  of  moneys  to  the  owner. 
This  must  be  given  weight. 

I  am  of  the  opinion  that,  under  the  Condemnation  Law  (chapter 
724  of  the  Laws  of  1905),  any  element  of  assent  or  election  was  taken 
away  from  William  Henry  and  Mary  Ella  Sarles;  that  the  moneys 
deposited  in  the  trust  company,  either  to  their  credit,  or  to  the  credit 
of  unknown  owners,  or  to  the  credit  of  prior  owners,  was  personalty, 
and  was  intended  to  be  a  payment  by  the  city  of  New  York  of  moneys 
to  William  Henry  and  Maty  Ella  Sarles  as  the  real  owners,  and  was 
"as  valid  and  effectual  as  if  made  to  them  personally." 

One-half  of  this  award,  now  in  the  hands  of  the  administrator  in 
this  judicial  accounting,  shall  be  distributed  to  the  next  of  kin. 

Enter  order  accordingly. 
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In  re  O'DONOHUB'S  ESTATE. 
(Surrogate's  Court,  New  York  Ck)iiiity.-    Hay  8,  1920.) 

1.  EXECinOBS  AND  ADMINI8TBAT0BS  €=»490 — LEGACIES  TO  EXEOUTOBS  HELD   IN 

LIEU  OF  COMPENSATION. 

A  will  giring  legacies  to  executors  as  such«  and,  in  appointing  children, 
providtDg  that  "they  serve  without  fees,"  must  be  construed  as  giving 
them  legacies  in  lieu  of  compensatloiL 

2.  EXECUTOBS    AND    ADMINISTBATOBS  ^=s>490 — EXECUTOBS    HELD    TO    HAVE    AO- 

CEPTED    COliPENSATION    GIVEN    BY   WILL. 

Executors,  who  qusMfled,  and  did  not,  within  four  months,  pursuant 
to  Code  Civ. .  Proc.  §  2753,  renounce  compensation  limited  by  the  will, 
must  be  held  to  have  accepted  the  same. 

8w   EXECUTOES    AND    ADMINISTBATOBS  ^s»490 — GOMMISBIONB    LIMITED    TO    LEOA- 
OIES  IN  LIEU  or  COMPENSATION. 

A  testatrix,  in  giving  legacies  to  her  executors  in  lieu  of  compaxsation, 
intsended  her  estate  should  not  be  diminished  by  commissions  more  than 
the  sum  specified  for  each. 
4.  Taxation  ^=»895<7H-Beque8ts  to  EXxcxrroBS  in   ubu  or  fees  should 

BE  deducted  FBOM  THSIB  INTBBXffFS.  ^ 

Under  Tax  Law,  i  226,  providing  that,  if  a  testator  makes  executors 

legatees  to  an  amount  exceeding  commissions  or  allowances  prescribed 

'        by  law,  the  excess  in  value  of  the  bequests  above  the  commissions  or 

allowances  shall  be  taxable,  bequests  to  executors  in  Ueii  of  fees  should 

be  deducted  from  their  interests  as  legatees  in  appraising  the  same.: 

In  the  matter  of  the  estate  of  Teresa  M.  J.  O'Donohue,  deceased. 

From  an  order  entered  on  the  report  of  the  transfer  tax  appraiser,. 

'disallowing  a  deduction  of  statutory  commissions  to  the  executors, 

k^atees  under  the  willj  they  appeal.     Report  remitted  to  appraiser 

for  correction*. 

John  Delahunty,  of  New  York  City,  for  executors. 
I^fayette  B.  Gleason,  of  New  YorH  City  (Schuyler  C,  Carlton,  of 
New  York  City,  of  counsel),  for  State  Comptroller. 

FOLEY,  S.  This  is  an  appeal  by  executors  from  the  order  entered 
on  the  report  of  the  transfer  tax  appraiser  upon  the  ground  that  a 
deduction  of  the  statutory  commissions  was  not  allowed  by  him.  The 
will  provides :  "I  give  and  bequeath  to  my  executor  and  cxecutrices 
rhereinafter  named  one  thousand  two  hundred  dollars."  In  the  lat- 
ter part  of  the  will  the  testatrix  appoints  her  three  children  executors, 
and  directs  that  "they  serve  without  fees." 

[1,2]  Reading  these  paragraphs  together,  the  will  must  be  con- 
strued as  fixing  $1,200  as  the  compensation  of  each  executor  in  lieu 
of  fees.  The  latter  clause  quoted  above  would  then  read  as  if  the  tes- 
tatrix had  said:  "They  shall  serve  without  fees,  excepting  the  com- 
pensation hereinbefore  fixed."  As  my  colleague.  Surrogate  Cohalan, 
pointed  out  in  Matter  of  Neusta^ter  (N.  Y»  Law  Journal,  August  16, 
1913),  the  executors  named  could  have  renounced  their  appointment, 
and  an  administrator  c.  t.  a.  would  have  been  appointed.  They  quali- 
^ed,  however,  and,  not  having  renounced  the  specific  compensation 
within  four  months  from  the  date  of  their  letters  (section  2753,  C.  C. ' 

^=»For  other  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Keir-Niimberc  J  Digests  ft  Indexes 
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P.),  they  must  be  held  to  have  accepted  the  limited  allowance  fixed  by 
testatrix  in  lieu  of  their  statutory  commissions.  These  commissions 
•are  estimated  at  $13,500- in  all. 

[3, 4]  Under  this,  constructioh,  section  226  of  the  Tax  Law  docs  not 
apply,  since  the  legacy  was  in  lieu  of  commissions  and  was  less  than 
the  amoimt  of  the  legal  commissions.  The  intent  of  the  testatrix  is 
clear  that  her  estate  should  not  be  diminished  for  commissions  by 
more  than  $1,200  for  each,  or  a  total  of  $3,600.  Matter  of  Vanderbilt, 
68  App.  Div.  27,  30,  .74  N.  Y,  Supp.  450.  Section  226  of  the  Tax 
Law  {Consol.  Laws,  c.  60)  reads  as  follows : 

''Sec.  226.  Taxes  upon  Devises  and  Bequests  in  Lieu  of  ^Commissions^  If 
a  testator  bequeaths  or  devises  property  to  one  or  more  executors  or  trustees 
hi  lieu  of  their  commissions  or  allowances,  or  makes  them  his  legatees  to 
an  amount  exceeding  the  commissions  or  allowances  prescribed  by  law  for 
an  executor  or  trustee,  the  excess  In  yalue  of  the  property  so  bequeathed  or 
devised  above  the  amount  of  commissions  or  allowances  prescribed  by  law 
in  similar  cases  shall  be  taxable  under  this  article.*' 

Several  other  legacies  arfe  given  in  the  will  to  each  of  the  persons 
named  as  executors.  But  the  contention  of  the  executors  that  they 
are  entitled  to  deduct  full  legal  commissions  from  these  other  legacies,  • 
which  were  given  to  the  persons  nominated  executors,  not  as  such, 
but  individually,  cannot  be  sustained.  For  the  same  reason  the  fees 
of  the  executors  in  the  administration  of  the  trusts  created  by  the 
will  cannot  be  deducted.  The  limited  amount  allowed  as  compensation 
by  the  testatrix  and  the  naming  of  the  executors  as  such  to  adminis- 
ter the  trust  indicate  that  the  sum  of  $1,200  was  to  be  their  full  com- 
pensation for  all  duties  under  the  will.  Thtf  sum  of  $1,200  should 
therefore  have  been  allowed  as  a  deduction  from  the  interest  of  each 
person  nauie4  as  executor. 

Submit  order  remitting  the  report  to  the  appraiser  for  correction 
accordingly. 
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MORRIS  V.  MUIR  et  aL 

(Municipal  Court  of  City  of  New  York,  Borough  of  Manhattan,  Fifth  Dis- 
trict.   April  30,  1920.) 

1.  Bills  and  notes  ^=»337— "Bad  faith"  in  ACQinaiNo  tttls  does  not 

INVOLVE  FUBTIVB    MOTIVES. 

Under  Negotiable  Instruments  Law,  §  05,  providing  that,  to  constitute 
notice  of  an  Infirmity  or  defect,  the  person  to  whom  an  Instrument  is 
negotiated  must  have  actual  knowledge  thereof,  or  knowledge  of  such 
facts  that  his  action  In  taking  the  Instrument  amounted  to  bad  faith, 
the  term  "bad  faith"  does  not  necessarily  Involve  furtive  motives,  but 
means  bad  faith  In  a  commercial  sense. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Bad  Faith.] 

2.  United   States  ^=>91— Defendants   held  to  have  purchased  Libsbtt 

Bonds  fbom  a  thief  in  bad  faith. 

Defendants,  who  were  stockbrokers,  with  a  department  for  buying  and 
selling  Liberty  Bonds,  acted  In  bad  faith,  within  Negotiable  Instruments 
Law,  §  95,  In  purchasing  plaintiff's  bonds  from  her  15  year  old  son,  who 
had  stolen  them,  on  his  statement  that  he  was  In  business  for  himself 
and  owned  them,  without  taking  any  pretautlons  against  fraudulent 
transactions,  where  the  boy  was  of  an  immature,  diseased,  and  degenerate 
appearance. 

3.  Bills  and  notes  ^=>339— Bad  faith  in  acquibino  mat  be  infEebed 

FBOM    OBOSS    negligence. 

Though  gross  negligence  in  purchasing  negotiable  bonds  does  not  of 
Itself  constitute  bad  faith  as  a  matter  of  law.  It  Is  evidence  from  which 
bad  faith  may  be  inferred. 

4.  Bills  and  notes  ^=s>337 — Disbegabd  of  known  facts  '  ob  evasion   of 

knowledge  constitutes  bad  faith. 

Willful  disregard  of  known  facts  showing  want  of  title,  or  willful 
evasion  of  knowledge  of  the  facts,  in  purchasing  negotiable  bonds,  amounts 
to  bad  faith. 

Action  by  Ida  Morris  against  John  Muir  and  others.  Judgment  for 
plaintiff. 

See,  also,  judgment  of  Appellate  Division,  191  App.  Div.  947,  181 
N.  Y.  Supp.  945. 

Arthur  C.  Mandel,  of  New  York  City,  for  plaintiff. 

Avery,  Taussig,  Fisk  &  Pahner,  of  New  York  City,  for  defendants. 

SPIEGELBERG,  J.  This  action  is  brought  to  recover  the  value 
of  four  United  States  Liberty  Bonds,  of  $100  each.  The  bonds  were 
stolen  from  the  plaintiff  by  her  IS  year  old  son  Julius  and  sold  by  him 
to  the  defendants.  The  defendants  are  stockbrokers  in  the  city  of 
New  York,  and  have  established  a  department  for  the  buying  and 
selling  of  Liberty  Loan  Bonds.  Julius  Morris  called  at  the  office  of 
the  defendants  on  December  3,  December  7,  and  December  16,  1918, 
disposing  on  the  first  two  dates  of  one  bond  each  and  on  the  third  of 
two  bonds.  Upon  entering  the  defendants'  office,  he  was  shown  to  a 
window  where  a  young  girl  handed  him  a  card  to  fill  out,  which  con- 
tained blanks  for  his  name,  address,  occupation,  and  citizenship.    He 

^st>Vot  other  caM8  see  same  topic  ft  KBT-NUMBBR  In  aU  Key-Numbered  Dlseela  ft  Indezei 
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thereupon  handed  in  the  card  and  the  bonds,  and  was  shown  to 
another  window,  where  he  received  the  money. 

This  case  is  governed  by  section  95  of  the  Negotiable  Instruments 
Law  (Consol.  Laws,  c.  38),  which  reads : 

"To  constitute  notice  of  an  infirmity  in  the  instrument;  or  defect  In  the 
title  of  the  person  negotiating  the  same,  the  person  to  whom  it  is  negotiated 
must  have  had  actual  knowledge  of  the  infirmity  or  defect,  or  knowledge 
of  such  facts  that  his  action  in  taking  the  instrument  amounted  to  bad  faith/' 

[1]  This  provision  puts  in  statutory  form  the  rule  of  the  common 
law.  Arnd  v.  Aylesworth,  145  Iowa,  185,  123  N.  W.  1000,  29  L. 
R.  A.  (N.  S.)  638;  Ward  v.  City  Trust  Co.,  117  App.  Div.  130,  140, 
102  N.  Y.  Supp.  50.  The  question  in  this  case  is :  Did  the  defend- 
ants act  in  bad  faith  in  purchasing  the  bonds  in  question?  The  term 
"bad  faith,"  as  used  in  the  statute,  docs  not  necessarily  involve  fur- 
tive motives.  Ward  v.  City  Trust  Co.,  192  N.  Y.  61,  73,  84  N.  E!.  585. 
It  means  bad  faith  in  a  commercial  sense.  Rochester  &  Charlotte 
Turnpike  Road  Co.  v.  Paviour,  164  N.  Y.  281,  286,  58  N.  E-  114, 
52  L.  R.  A.  790. 

[2]  If  the  conditions  Spearing  in  this  case  are  typical  of  any  con- 
siderable proportion  of  the  youth  of  this  great  city,  it  would  be  most 
distressing.  The  plaintiff  is  a  hard-working  woman,  conducting  a 
news  stand  in  this  city.  Her  son  Julius  is  a  confirmed  thief.  At  the 
time  of  the  disposal  of  the  bonds  he  was  less  than  five  feet  tall,  was 
very  immature  in  appearance,  was  suffering  from  tuberculosis,  and 
bore  upon  his  face  the  stamp  of  a  degenerate,  while  at  the  same  time 
he  was  endowed  with  natural  alertness  of  mind.  This  unfortunate 
youth,  after  making  inquiries  how  to  dispose  of  his  mother's  savings, 
was  directed  to  the  defendants.  One  of  the  young  girls  employed  in 
the  Liberty  Bond  department  asked  him  to  fill  out  the  card.  It  is 
very  significant,  to  show  the  lack  of  intelligence  on  the  part  of  the 
young  woman,  that,  when  Julius  omitted  to  fill  out  one  of  the  lines 
in  the  card,  she,  after  inquiring  of  Julius,  inserted  that  he  was  in  busi- 
ness for  himself.  It  is  difficult  to  understand,  after  seeing  this  poor, 
wretched  individual,  how  anybody  with  any  degree  of  intelligence 
or  possessed  of  ordinary  caution  would  have  believed  that  he  was  the 
owner  of  securities  and  conducting  a  newspaper  business  on  his  own 
account.  The  defendants  took  no  precautions  whatever  against  fraud- 
ulent transactions,  except  that  they  had  a  list  of  stolen  bonds,  and  be- 
fore the  money  was  paid  for  the  bonds  the  numbers  were  compared. 
All  comers  were*  served  without  inquiry  with  the  result  that  the 
defendants  did  a  very  large  business  in  Liberty  Bonds,  Exceeding  for 
the  month  of  December  20,000  transactions. 

It  is  common  knowledge  that  many  people  of  small  means  have  ac- 
quired Liberty  Bonds.  They  have  no  facilities  for  properly  safe- 
guarding these  securities,  and  of  necessity  have  to  keep  them  in  their 
homes,  where  there  is  always  danger  of  the  bonds  falling  into  the 
wrong  hands.  The  manner  in  which  the  defendants  conducted  their 
Liberty  Loan  department  provided  an  easy  way  for  thieves  to  dis- 
pose of  their  plunder.  It  is  a  case  of  "no  questions  asked."  I  do 
not  for  a  moment  wish  to  charge  the  defendants  with  the  intention  of 
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extending  an  invitation  to  bond  thefts.  They  are  men  of  good  repu- 
tation. I  believe  it  is  only  necessary  to  call  their  attention  to  the  lack 
of  precautionary  measures,  and  that  the  proper  remedy  will  be  ap- 
plied. 

[i]  Upon  the  facts  in  this  case  I  do  not  hesitate  in  arriving  at  the 
conclusion  that  the  action  of  the  defendants  in  buying  the  bonds 
amounted  to  bad  faith,  within  the  authorities.  The  defendants  were 
grossly  negligent  in  purchasing  the  bonds.  Although  gross  negligence 
does  not  of  itself  constitute  bad  faith  a's  a  matter  of  law,  it  is  evidence 
from  which  bad  faith  may  be  inferred.  Kipp  v.  Smith,  137  Wis.  234, 
118  N.  W.  848.    In  8  C.  J.  501,  the  rule  is  stated: 

"Mere  knowledge  of  the  facts  sufficient  to  put  a  prudent  man  on  Inqfoiry, 
without  actual  knowledge,  or  mere  suspicion  of  an  Infirmity  or  defect  of 
title,  does  not  preclude  a  transferee  from  occupying  the  position  of  a  holder 
In  due  course,  unless  the  circumstances  or  suspicions  are  so  cogent  and  obvious 
that  to  remain  passive  would  amount  to  bad  faith,  but  the  existence  of  suqh 
facts  may  be  evidence  of  bad  faith  sufficient  to  take  the  question  to  the  Jury." 

In  the'Paviour  Case,  supra,  164  N.  Y.  at  page  284,  58  N.  E.  115, 
52  L.  R.  A.  790;  the  court  says: 

*' While  he  was  not  bound  to  be  on  the  watch  for  facta  which  would  put  a 
very  cautious  man  on  his  guard,  he  was  bound  to  act  In  good  faith.  Second 
National  Bank  v.  Weston,  161  N.  Y.  620,  626  (56  N.  B.  1080,  76  Am.  St.  Rep. 
288];  Cheever  v.  Pittsburgh,  etc.,  R.  R.  Co.,  160  N.  Y.  69,  66  [44  N.  B.  701, 
34  L.  R.  A.  69,  65  Am.  St.  Rep.  646].  Bven  if  his  actual  good  faith  Is  not 
Questioned,  If  the  facts  known  to  him  should  have  lead  him  to  inquire,  add 
by  inquiry  he  would  have  discovered  the  real  situation,  in  a  commercial 
sense  he  acted  In  bad  faith,  and  the  law  wUl  withhold  from  him  the  pro- 
tection that  it  would  otherwise  extend." 

And  at  page  286  of  164  N.  Y.  (58  N.  E.  US,  52  L.  R.  A.  790) : 

''One  who  suspects,  or  ought  to  suspect,  la  bound  to  inquire,  and  the  law 
presumes  that  he  knows  whatever  proper  Inquiry  would  disclose.  While 
the  courts  are  careful  to  guard  the  interests  of  commerce  by  protecting 
the  negotiation  of  conunerclal  paper,  they  are  al^o  careful  to  guard  against 
fraud  by  defeating  titles  taken  In  bad  faith,  or  with  knowledge,  actual  or 
Imputed,  whicl}  amounts  to  bad  .faith,  when  regarded  from  a  commercial 
standpoint," 

In  the  Cheever  Case  cited  in  the  Paviour  Case,  supra,  it  is  said* 
(150  N.  Y.  at  page  66,  44  N.  E.  703,  34  Lw  R.  A.  69,  55  Am.  St.  Rep. 
646): 

**The  rights  of  the  holder  are  to  be  determined  by  the  simple  test  of  hon- 
esty and  good  faith,  and  not  by  a  speculative  Issue  as  to  his  diligence  or 
negligence." 

[4]  Willful  disregard  of  known  facts  lowing  want  of  title,  or 
willful  evasion  of  knowledge  of  the  facts,  amounts  to  bad  faith.  In 
re  Hopper-Morgan  Co.  (D.  C.)  156  Fed.  525.  In  that  case  the 
court  says,  at  page  530: 

"Circumstances  may  be  such  as  to  Impose  an  active  duty  of  Inquiry  and 
Investigation,  and,  it  such  duty  is  not  performed,  it  may  be  conclusive  evi- 
dence of  bad  faith." 

Tested  by  the  law  applicable'  hereto,  I  hold  that  the  defendants  ac- 
quired the  b<Hid3  in  bad  faith.    Though  they  had  no  actual  knowl- 
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edge  of  the  theft,  the  appearance  of  this  immature,  diseased,  and  de- 
generate boy,  claiming  to  be  the  owner  of  the  bonds  and  in  business 
for  himself,  was  sufficient  to  deny  his  right  to  the  bonds  to  the  mind 
of  any  person  with  ordinary  discrimination,  or  at  least  to  thrust  the 
duty  upon  the  defendants  to  make  further  inquiries.  They  had  no 
right  to  deliberately  shut  their  eyes  to  obvious  facts: 

The  plaintiff  recovered  from  her  boy's  loot  the  sum  of  $25;  the 
rest  having  been  spent  in  gambling  and  riotous  living.  The  bonds, 
brought  $383.73.  There  is^  accordingly,  judgment  for  the  plaintiff 
for  the  sum  of  $358.73. 


<110  Miac  Rep.  648) 

PBOPLH  V.  QOLDENBBRG  et  al. 

(Court  of  General  Sessions,  New  York  County.    February,  1920.) 

BaCBEZZLEHENT  ^=»11(1) — iNDIGTUSin!  FOB  QBAND  UkBCENT  IN  THE  SECOND  DB- 
OBBE,  BASED  ON  BBOKEB'B  AFPBOPEIATION  OT  PABT  OT  CUSTOMEB'B  PBOFTTB, 
DISMISSED. 

Indictment  for  grand  larceny  in  the  second  degree,  charging  that  de- 
fendants, Btockbrokers,  as  a  customer's  agents,  bailees,  and  trustees,  hav- 
ing in  their  possession  certain  of  his  money,  feloniously  appropriated  it  to 
their  own  use^  with  intent  to  deprive  him  thereof  and  of  the  use  thereof 
should  be  dismissed,  where  charge  appeared  to  be  based  on  defendants'  al- 
leged appropriation  of  part  of  customer's  profits  on  his  transactions  in 
stock,  in  view  of  Penal  Lew,  |  1290,  defining  larceny,  section  960^  making 
wrongful  use  of  collateral  a  felony,  and  section  957,  making  the  giving 
of  a  false  statement  a  misdemeanor. 

Ghedale  Goldenberg,  alias  Charles  W.  Galvin,  and  Irwin  Bloom, 
were  indicted  for  grand  larceny  in  the  second  degree.  Indictment  dis- 
missed on  defendants'  motion. 

Edward  Swann,  Dist  Atty.,  of  New  York  City  Qohn  T.  Dooling, 
Asst.  Dist.  Atty.,  of  New  York  City,  of  counsel),  for  the  People. 
Kopp  &  Perlman,  of  New  York  City,  for  defendants. 

MULQUEEN,  J.  On  the  20th  day  of  August,  1919,  the  grand 
jury  filed  an  indictment  charging  the  defendants,  Charles  W.  Galvin 
and  Irwin  Bloom,  with  the  crime  of  grand  larceny  in  the  second  de- 
gree. There  are  two  counts  in  the  indictment.  The  first  count  is  in 
the  common-law  form.  The  second  count  charges  that  the  defendants, 
as  the  agents,  bailees,  and  trustees  of  one  Henry  W.  Hennig,  having 
in  their  possession  the  sum  of  $475  of  the  personal  property  of  the  said 
Henry  W.  Hennig,  feloniously  appropriated  the  said  personal  property 
to  their  own  use,  with  intent  to  deprive  the  said  Henry  W.  Hennig  of 
the  same  and  of  the  use  and  benefit  thereof. 

On  motion  of  the  defendants  they  were  given  a  copy  of  the  grand 
jury  minutes,  and  they  now  move  to  dismiss  the  said  indictment  on  the 
grotmd,  among  others,  that  the  evidence  before  the  grand  jury  does 
not  sustain  the  indictment.  It  af^ears  from  the  minutes  that  the 
defendants  were  brokers  in  the  county  of  New  York;  that  the  com- 
plainant, Hennig,  on  or  about  the  23d  of  Jtme,  1919,  mailed  an  order 

^a»For  otb«r  omm  sm  Mine  topio  ft  KBT-NI7MBBR  in  aU  Kear-Nnmb«re<l  pigcuti  4  Indexes 
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from  Washington  to  purchase  200  shares  of  Uzold  Tire  stock  at  6J4 ; 
that  he  inclosed  a  check  for  $500  as  margin.  Hennig  came  to  New 
York  on  the  8th  day  of  July  and  saw  the  defendant  Bloom,  who  told 
him  that  they  had  bought  the  stock  for  $5  a  share  from  a  broker  named 
A.  J.  Peyton.  ^Hennig  did  not  talk  with  Galvin,  but  he  said  that 
Galvin  was  in  the  room  part  of  the  time  during  the  conversation  with 
Bloom.  He  said  that  Bloom  told  him  that  he  had  been  obliged  to  pay 
$50  in  cash  to  some  agent  in  connection  with  the  transaction.  Bloom 
also  told  him  that  they  would  not  carry  the  stock  for  more  than  30 
days,  during  which  time  complainant  could  sell  the  stock,  or  they 
would  deliver  certificates  to  him  on  payment  of  a  balance  of  $565. 
On  July  24th  he  saw  Mr.  Bloom,  who  said  to  him : 

'  "Hennig,  when  you  come  back,  bring  the  balance  of  $565  and  buy  this  stock 
outright,  because  It  is  going  up." 

He  did  not  take  up  the  stock.  Hennig  went  to  Washington  and 
returned  on  the  29th  of  July.  The  defendant  Bloom  called  him  up  on 
the.  telephone  and  advised  him  to  ''get  out  of  Uzold  stock  as  it  is 
slated  for  a  drop ;  it  is  going  down."  He  went  to  the  office  of  Galvin 
&  Co.  and  gave  Bloom  an  order  to  sell  the  stock,  which  he  had  there- 
tofore purdiased  on  margin.  Bloom  told  him,  "I  don't  believe  I  can 
get  more  than  6%  for  the  stock."  Galvin  subsequently  came  into  the 
office  and  said  that  Bloom  had  told  him  to  tell  Hennig  that  the  best 
price  he  could  get  was  6%.  He  then  gave  an  order  to  buy  50  shares 
of  Overland  stock.  Subsequently  he  received  a  statement  reporting 
the  sale  of  Uzold  Tire  stock  and  the  purchase  of  the  Overland  stock. 
Galvin  &  Co.  settled  with  him  on  the  t^sis  of  a  purchase  of  200  shares 
of  Uzold  Tire  Stock  for  $1,065  and  the  sale  of  the  same  stock  at 
6%  per  share.  They  delivered  to  the  complainant  a  check  for  $203.75 
and  a  certificate  for  50  shares  of  Overland  stock. 

Subsequently  Hennig  came  to  the  conclusion  that  his  stock  had  been 
sold  for  a  higher  price  than  6%.  He  went  to  the  office  of  the  district 
attorney  to  make  a  complaint;  there  a  demand  in  pursuance  of  section 
957  of  the  Penal  Law  (Consol.  Laws,  c.  40)  was  prepared  for  him, 
and  he  served  it  on  Bloom,  who  said  he  would  give  him  the  statement 
within  24  hours,  and  the  next  day  gave  him  such  a  written  statement. 

Albert  J.  Peyton,  a  witness  before  the  grand  jury,  testified  that 
he  was  a  broker  and  promoter,  and,  as  such,  was  promoting  Uzold 
Tire  stock ;  that  he  had  a  deal  with  a  Mr.  H.  S.  L'Hommedieu,  who 
represented  himself  as  a  broker,  saying  that  he  had  a  customer  in 
Washington  who  wanted  200  shares  of  the  stock  at  the  underwriting 
price,  with  a  reduction  for  brokers.  Peyton  agreed  to  sell  him  the 
stock,  provided  it  was  for  a  customer,  and  not  for  a  broker.  The 
agreement  was  that  L'Hommedieu  was  to  pay  5^^  for  the  stock,  and 
that  he  was  to  get  in  before  the  opening  of  the  market  on  July  22d. 
He  called  on  Mr.  Peyton  a  day  or  two  after,  and  Peyton  said  to  him: 

*'I  am  sorry,  but  you  did  not  take  advantage  of  the  underwriting  price  and 
come  in.*' 

L'Hommedieu  said: 

^  am  In  a  pretty  fix ;  I  hare  accepted  this  man's  money  on  your  word.* 
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Peyton  finally  said  to  L'Hommedieu : 

"I  will  stretch  a  line  In  this  case,  as  long  as  you  have  this  customer's  money, 
and  I  will  deliver  the  stock ;  but  you  must  have  the  check  to-day  before  3 
o'clock  or  you  do  not  get  the  stock." 

L'Hommedieu  came  back  in  about  half  an  hour  and  requested  Pey- 
ton to  deliver  the  stock  to  Galvin  &  Co.  On  July  28th  the  stock  was 
finally  delivered  to  Galvin  &  Co.  for  $1,000.  Peyton  further  testified 
that  he  had  charge  of  the  market  for  this  stock  on  July  28th,  and 
that  he  had  heard  of  no  sale  at  6%;  that  the  stock  opened  higher  than 
9  that  day  and  closed  at  9^. 

Two  other  members  of  the  Curb  Association  were  called  and  testi- 
fied that  they  were  specializing  in  Uzold  Tire  stock  on  July  29th,  and 
that  as  far  as  they  knew  the  stock  opened  at  10  and  closed  at  9%,  and 
they  knew  of  no  sale  lower  than  9. 

It  thus  appears  that  the  charge  of  larceny  is  based  on  the  alleged 
appropriation  of  part  of  the  profits  accruing  to  Hennig  on  his  specu- 
lation. The  defendants  are  charged  with  stealing  $475,  the  diflference 
between  the  price  of  stock  at  9  and  6%,  the  price  at  which  they 
claimed  to  have  sold  it. 

There  is  no  merit  in  this  contention  and  the  indictment  must  be 
dismissed.  People  v.  Paine,  35  Misc.  Rep.  763,  72  N,  Y.  Supp.  3; 
People  v.  Thomas,  83  App.  Div.  226,  82  N.  Y.  Supp.  215.  In  People 
V.  Paine,  supra,  decided  in  1901,  the  defendant,  a  broker,  was  arrest- 
ed on  a  charge  of  larceny  and  held  by  a  magistrate.  The  matter  was 
brought  before  Judge  McAdam  on  a  writ,  and  he  dismissed  the  com- 
plaint and  discharged  the  defendant.    The  court  said : 

"In  the  present  instance,  the  $167  placed  In  the  hands  of  the  defendant  by 
the  complainant  made  him  the  debtor  of  the  latter  to  that  amount,  and  gave 
^be  depositor  the  right  to  recover  by  dvll  action  a  return  of  the  deposit  or  to 
call  upon  the  defendant  for  an  accounting." 

The  court  also  held  that — 

"The  complaint  fails  to  set  forth  any  charge  of  which  a  criminal  court  has 
jurisdiction,  and  the  attempt  to  make  a  criminal  offense  of  the  transactloo 
looks  like  an  effort  to  use  the  criminal  courts  as  a  means  of  enforcing  an 
obligation  the  remedies  respecting  which  belong  exdusively  to  the  civil  courts 
established  for  the  purpose.'* 

In  People  v.  Thomas,  supra,  decided  in  1903,  the  complainant  was 
introduced  to  the  defendant,  who  represented  himself  a  broker  doing 
business  under  the  name  of  J.  G.  Stewart  &  Co.  He  said  he  was  not  a 
member  of  any  exchange,  and  that  he  transacted  business  through  the 
firm  of  William  B.  Smith  &  Co.,  reputable  members  of  the  Consolidated 
Exchange.  The  complainant  said  he  wished  to  trade  in  stocks  and 
grain,  and  gave  him  as  margin  two  checks,  one  for  $300  and  the  other 
for  $250.  The  defendant  told  him  to  make  the  checks  payable  directly 
to  Smith  &  Co.,  and  they  were  delivered  to  that  firm.  Accordingly 
the  complainant  gave  the  defendant  orders  for  the  purchase  and  sale  of 
stocks  and  wheat,  and  he  received  reports  every  day  of  the  transactions. 
On  April  19th  the  complainant  estimated  his  profits  at  $500,  and  he 
ordered  the  defendant  to  close  his  account  and  to  give  a  check  for  the 
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amount  of  his  margin  and  the  accrued  profits.  Defendant  notified 
Smith  &  Co.,  and  they  gave  him.a  check  to  the  order  of  Stewart  &  Co. 
for  $685.32.  Defendant  indorsed  the  check  and  deposited  it  to  his  own 
account.  It  also  appeared  that  the  complainant  was  the  sole  and  only 
customer  that  the  defendant,  Thomas,  had.  He  failed  to  pay  over 
any  of  the  proceeds  to  the  complainant.  He  was  indicted  and  con- 
victed of  grand  larceny.  The  conviction  was  reversed  by  the  Appel- 
late Division.  Justice  Morgan  J.  O'Brien,  writing  for  the  court, 
cited  with  approval  People  v.  Paine,  and  said: 

''Considering  the  nature  of  the  transaction  between  the  parties,  we  fall  to 
discover  any  relation  between  them  other  than  the  ordinary  one  that  exists 
between  a  broker  and  a  customer.  Where,  as  here,  money  is  deposited  with  a 
broker  for  margins,  which  when  deposited  loses  its  Identity  a«  the  money  of 
the  depositor,  and  which  it  Is  proper  for  the  broker  to  place  in  his  general 
account  in  a  bank  or  with  another  broker,  to  be  used  the  same  as  he  uses 
his  other  money  employed  in  his  business,  the  right  of  the  depositor  to  the 
specific  money  is  lost,  and  he  cannot  claim  that  the  broker  has  received  such 
money  in  a  fiduciary  capacity.  We  think  that  it  would  be  going  further  than 
any  adjudicated  case,  and  further  than  any  construction  extending  the  scope 
and  purpose  of  section  528  of  the  Penal  Code  should  go,  to  conclude  that  the 
facts  proven  would  justify  a  conviction  for  larceny.  Were  it  otherwise,  then 
in  every  jcase  wheiae  a  customer  deposits  money  with  a  broker  to  be  used  by 
him  generally  in  his  business,  the  failure  of  such  broker  to  return  the  deposit, 
together  with  what  might  have  been  realized  in  the  shape  of  profits  upon  the 
speculation,  would  leave  him  open  to  the  charge  of  having  embezzled  his  cus- 
tomer's  money.  We  do  not  think  it  was  the  intention  of  the  Legislature,  nor 
is  It  the  reading  of  the  provisions  of  the  Penal  Code,  that  any  sudx  radical 
departure  should  be  made,  so  as  to  change  a  transaction  that  has  always  been 
regarded  as  establishing  the  ^relation  of  debtor  and  creditor  into  one  which 
would  place  the  broker  in  the  position  of  a  trustee,  who  receives  money  In  a 
fiduciary  capacity,  which  he  is  obliged  at  all  times  to  keep  separate  and  apart 
from  his  own  moneys  and  on  demand  return,  upon  pain  of  indictment  and  con- 
viction for  embezzlement." 

**We  think,  however,  that  the  prosecution  failed  to  establish  any  agree- 
ment or  arrangement  under  which  the  defendant  was  to  deposit  the  money 
in  a  special  account  as  the  money  of  Von  Zelbel.  On  the  contrary,  we  think 
the  evidence  shows  that  the  deposit  with  Btewart  &  Co.  was  just  the  same, 
no  other  or  different  than  if  it  had  been  actually  made  with  the  defendant 
as  a  broker.  We  fail  to  find,  therefore,  that  the  property  mentioned  in  the 
indictment  was  received  in  a  fiduciary  capacity,  or  under  directions  which 
made  it  the  subject  of  embezzlement.  The  transaction,  assuming  the  evidence 
of  the  prosecution  to  be  true,  was  that  the  complainant  was  to  deal  with  the 
defendant's  firm  as  his  brokers,  and  whether  the  defendant  mingled  the  funds 
of  Yon  Zelbel  with  those  of  other  customers,  or,  having  no  other  customers, 
had  merely  this  money  deposited  to  his  credit  with  Smith  &  Co.,  it  does 
appear  that  it  was  in  his  general  as  distinguished  from  a  special  account, 
and  thus  the  elements  which  would  be  essential  to  preserve  the  ownership  of 
Yon  Zelbel  in  the  special  fund  or  money  are  wanting.  This,  we  think,  be- 
comes clearer  if  we  eliminate  Smith  &  Co.  and  assume  that  the  money  was 
actually  deposited  with  the  defendant,  and  by  the  defendant  placed  in  his 
general  account  in  a  bank.  Or  assume  that  the  defendant  received  from  Yon 
Zelbel,  instead  of  checks,  cash  and  placed  it  within  his  money  drawer,  and, 
while  there,  it  was  stolen ;  would  it  have  been  the  money  of  Yon  Zelbel,  or 
would  it  have  been  money  for  the  loss  of  which  the  defendant  would  have 
to  respond?  Or  suppose  that  he  had  taken  the  money  to  his  bank  and  had 
stained  a  certificate  of  deposit  for  the  amount  in  his  own  name,  and,  while 
holding  it,  the  bank  failed ;  would  not  the  defendant,  and  not  Yon  Zeib^  be 
the  loser,  assuming  that  both  were  financially  responsible?" 
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Justices  Van  Brunt,  Ingraham,  Patterson,  and  McLaughlin  con* 
curred.  Surely  the  unanimous  opinion  of  such  a  bench  has  settled 
this  question  for  all  time.  The  law  has  not  been  changed,  for  section 
528  of  the  Penal  Code  was  re-enacted  in  1909  as  section  1290  of  the 
Penal  Lawi 

The  decision  in  People  v.  Meadows,  199  N.  Y.  1,  92  N.  E.  128,  is 
not  in  conflict.  In  that  case  the  defendant.  Meadows,  was  engaged 
in  business  as  broker  in  Buffalo,  N.  Y.  He  executed  orders  on  the 
New  York  Stock  Exchange  through  a  fiipi  of  brokers  in  New  York. 
Complainant  gave  him  an  order  in  Buffalo  to  purchase  outright  700 
shares  of  United  States  Steel  preferred.  He  reported  to  his  customer 
that  he  had  purchased  the  stock,  and  gave  the  customer  a  bill  for  the 
whole  cost,  including  commissions.  The  customer  gave  his  check  for 
the  full  amount,  with  instructions  to  have  the  certificate  for  the  stock 
delivered  to  him  without  delay.  Defendant  did  not  pay  for  the  stock, 
but  devoted  the  money  to  his  own  use.  He  never  delivered  the  stock 
to  his  customer.  He  was  convicted  of  larceny,  and  the  Court  of  Ap- 
peals sustained  the  conviction,  on  the  ground  that  this  was  a  special 
account,  that  it  was  not  the  ordinary  transaction  between  a  broker 
and  a  customer,  that  the  defendant  had  no  right  to  use  complainant's 
money  as  his  own,  and  that  under  such  circumstances  the  defendant 
had  become  a  trustee  within  the  meaning  of  the  statute.  In  other 
words,  the  distinction  pointed  out  in  People  v.  Thomas  between  a 
special  and  general  account  was  reaffirmed. 

In  the  case  of  Hennequin  v.  Clews,  77  N.  Y.  427,  33  Am.  Rep.  641, 
the  same  reasoning  was  applied  to  stocks  or  bonds  deposited  as  margin 
with  a  broker.  But  the  wrongful  use  of  such  collateral  was  made  a 
felony  in  1913  by  section  956  of  the  Penal  Law,  and  the  giving  of  a 
statement  or  memorandum  which  is  false  in  any  material  respect,. as 
alleged  in  the  case  before  us,  is  a  misdemeanor.    Penal  Law,  §  957, 

Indictment  dismissed. 
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(110  Misc.  Bep.  666) 

PEOPLE  V.  GOLDENBERG. 

SAME  y.  GOLDENBBBO  et  al.  (two  cases). 

(Court  of  General  Sessions,  New  York  Gonnty.    February,  1920.) 

L  Indictment  and  infobmation  ^=»10— Indictment  dismissed  whees  ion- 

UTES   OF   GRAND   JUBT   SHOWED   IMMATERIAL  AND   INCOMPETENT   QUESTIONS, 
WITHOUT  OPPORTUNITY  TO  EXPLAIN. 

Indictments  against  G.,  under  Penal  Law,  |  052,  for  making  false 
statement  as  to  securities,  against  G.  and  another  for  grand  larceny  in  the 
second  degree  by  obtaining  uKHiey  by  false  representations,  and  against 
G.  and  others  for  conspiracy  to  cheat  and  defraud  named  persons  of 
money  by  false  representations  as  to  value  of  stock,  would  be  dismissed, 
on  motion,  where  minutes  of  grand  Jury  showed  that  all  charges*  grew 
out  of  defendants'  promotion  and  sale  of  stock,  and  that  G.,  who  had  ap- 
peared before  grand  jury,  was  subjected  to  immaterial  and  incompetent 
questions  and  given  no  opportunity  to  explain,  as  such  questions  violated 
defendant's  rights,  and  CJodc  Cr.  Proc.  |  256,  permits  only  legal  evi- 
dence to  go  to  grand  jury. 

2.  Grand  jxtbt  €=>33— tRules  govebnino  a  trial  oovebn  gbahd  jubt  pro- 

oeedings. 

No  evidence  should  be  presented  to  the  grand  Jury  which  will  not  be 
admissible  on  a  trial,  and  the  rules  which  govern  a  trial  also  govern  the 
proceedings  before  the  grand  Jury. 

3.  Witnesses  ^=»350 — Cross-examination  as  to  indiotmbnt  impbopeb. 

A  witness  cannot  be  asked  on  cross-examination  whether  he  has  been 
indicted,  as  an  indictment  is  merely  an  accusation,  and  no  evidence  of 
guilt 

4.  Grand  jury  <^87 — Has  statutory  right  to  hear  detendants. 

Grand  Jury  has  the  right,  under  Code  Or.  Proc.  g  257,  to  hear  the  de- 
fendants, and  where  it  desired  to  hear  a  defendant,  and  he  appeared  before 
them  at  his  own  request,  and  where  his  good  faith  was  the  principal  ques- 
tion at  issue,  and  he  was  not  asked  a  single  question  coaceming  the 
transactions  under  investigation,  and  was  not  allowed  to  explain  to  the 
Jury,  though  subjected  to  numerous  incompetent  Immaterial 'questions, 
such  questions  were  prejudicial. 

5.  Grand  jury  ^=»34— Distbiot  attobnky  should  bxplain  that  law  sx- 

pressly  prohibits  introduction  oar  illegal  bvidencb. 

Where  members  of  the  grand  Jury  of  their  own  motion  ask  incom- 
petent questions,  it  is  the  duty  of  the  district  attorney  to  explain  to  the 
grand  Jury  that  the  law  (Code  Cr.  Proc.  |  266)  expressly  prohibits  the  In- 
trodncticMi  of  illegal  evidence,  and  to  warn  them  that  indictments  foond 
*     on  such  evidence  will  bo  dismissed. 

Indictment  against  Ghedale  Goldenberg,  otherwise  known  as  Charles 
W.  Galvin,  for  making  a  false  statement  as  to  securities,  indictment 
against  said  Goldenberg  and  another  for  grand  larceny  in  the  second 
degree,  and  indictment  against  said  Goldenberg  and  others  for  the 
crime  of  conspiracy,  in  plotting  to  defraud  certain  persons  by  false 
representations  concerning  the  value  of  certain  stock.  Indictments  dis- 
missed, with  leave  to  resubmit. 

John  T.  Dooling,  Asst.  Dist.  Atty,,  of  New  York  City,  for  the  Pecn 
pie. 
Kopp  &  Perlman,  of  New  York  City,  for  defendants. 

«s>For  other  cases  see  same  topic  A  KBY-NUMBBR  in  all  Key-Numbered  Dlgeets  ft  Indezes 
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MULQUEEN,  J.  On  August  20,  1919,  the  grand  jury  of  this  coun- 
ty handed  down  indictments  in  the  above-entitled  cases.  There  was  a 
fourth  indictment  against  Galvin  and  Irwin  Bloom;  but,  as  that  has 
been  dismissed  on  other  grounds  (181  N.  Y.  Supp.  916),  it  will  not  be 
considered  in  this  opinion. 

One  of  the  indictments  under  consideration  charged  the  defendant 
Galvin  with  a  violation  of  section  952  of  the  Penal  Law  (Consol. 
I<aws,  c.  40).  Another  charged  the  defendant  Galvin  and  Samuel  J. 
Smith  with  the  crime  of  grand  larceny  in  the  second  degree  on  an 
allegation  that  they  had  obtained  the  sum  of  $200  from  one  John  Fagan 
by  false  representation.  The  last  indictment  charged  the  defendants 
Galvin,  Shear,  Kerchwal,  and  Robert  E.  Bloom  with  the  crime  of 
conspiracy,  on  the  ground  that  they  had  plotted  to  cheat  and  defraud 
one  Edwin  F.  Huling  and  divers  other  persons  of  money  by  false  rep- 
resentations concerning  the  value  of  a  certain  stock. 

[1]  The  minutes  of  the  grand  jury  were  given  to  the  defendants^ 
who  have  moved  to  dismiss  the  indictments  on  various  grounds,  and 
these  motions  are  now  to  be  considered.  It  appears  from  the  minutes 
that  the  charges  grow  out  of  the  promotion  and  sale  by  the  various  de- 
fendants of  the  stock  of  a  corporation  known  as  the  Tex- York  Pro- 
ducing Company. 

The  good  faith  of  the  defendants  was  challenged  in  each  of  the  in- 
dictments; that  is  to  say,  in  order  to  sustain  the  charges  it  would  be 
necessary  for  the  people  to  prove  that  the  defendants  made  the  alleged 
false  statements  with  guilty  knowledge  and  intent,  that  the  defendants 
knew  when  they  made  them  that  the  statements  were  false,  and  that 
they  were  made  with  that  knowledge,  with  the  intent  of  deceiving  and 
defrauding  the  various  complainants  mentioned  in  the  indictments  and 
all  other  persons.  In  other  words,  even  if  the  statements  were  false,  if 
the  defendants  made  them  in  the  belief  that  they  were  true,  they  could 
not  be  convicted  of  any  of  the  crimes  charged  in  the  indictments. 

The  grand  jury  heard  several  witnesses  to  sustain  the  contention  of 
the  people  that  the  defendants  made  statements  that  were  in  fact  false, 
to  prove  guilty  knowledge  and  intent  and  that  the  defendants  did  not 
act  in  good  faith.  An  opportunity,  however,  was  afforded  Galvin  to 
come  before  them,  to  explain,  if  possible,  his  connection  with  the  vari- 
ous transactions ;  to  prove,  if  possible,  that  he  had  acted  in  good  faith, 
and  that  he  was  guilty  of  no  crime.  It  is  neciessary  to  quote  in  full 
the  minutes  containing  the  examination  of  the  defendant  Galvin,  in 
.  order  to  clearly  set  forth  the  grounds  for  the  disposition  of  these  mo- 
tions. 

"Charles  W.  Galvin,  one  of  the  defendants,  having  requested  to  be  heard  by 
the  grand  jury  in  his  own  behalf,  and  the  grand  jury  having  granted  snch  re- 
quest, appears  In  person.  By  the  Foreman:  Q.  Do  you  want  to  make  a 
statement?  A.  Yes,  sir.  Q.  The  grand  jury  are  willing  to  hear  what  you 
have  to  say  in  regard  to  the  charge  afealnst  you.  Understand  clearly  that 
you  come  before  us  of  your  own  free  will ;  you  are  not  forced  to  appear,  nor 
forced  to  testify.  Anything  you  say  is  said  freely  and  at  your  own  instance. 
But^  if  you  choose  to  testify,  everything  you  say  is  recorded  here,  and  may  be 
used  as  evidence  against  you,  In  case  we  decide  to  hold  you  on  the  charge. 
After  this  explanation,  do  you  wish  to  testify?    A.  Yes,  sir.    I  want  to  make 
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a  statement,  and  for  Mr.  Doollng  to  ask  me  questions.  I  hare  been  here  five 
days  waiting  for  an  .opportunity  of  being  permitted  to  appear  before  you 
gentlemen  and  prove  that  I  am  perfectly  innocent  of  any  wrongdoing,  or  of 
any  orinie  or  anything  in  connection  with  the  Tez-York  Producing  Ck»n- 
pany  or  any  charges  made  against  me  1)efore  you  gentlemen.  Any  statemoit 
that  I  make  I  can  prove  b^y  documentary  evidence.  (The  witness  was  there- 
upon duly  sworn  by  the  foreman.)  By  Mr.  Doollng:  Q.  You  know  you  are  now 
under  oath?  A.  Yes,  sir.  Q.  You  say  your  name  is  Charles  W.  Galvin?  A. 
I  do,  sir.  Q.  I  show  you  a  paper,  and  ask  you  If  you  recognize  that  paper. 
A.  I  positively  do.  Q.  Did  you  write  that  (indicating  name  Ghedale  Qolden- 
berg)?  A.  Yes,  sir.  Q.  When  did  you  write  that?  A.  I  wrote  It  about  six 
weeks  ago  in  your  office.  Mr.  Dooling :  I  offer  it  in  evidence.  (Received  and 
duly  marked  in  evidence.)  The  Witness :  My  mother  remarried  when  I  was  a 
m^re  boy,  and  my  father's  name  was  Galvin,  and  I  have  assumed  that 
name  since  my  mother  reomrried,  and  that  Is  the  name  I  have  been  known  by 
in  tlie  community  for  the  past  15  years.  Mr.  Dooling:  Is  your  mother  alive? 
A.  Yes,  sir.  Q.  Where  does  she  live?  A.  Roumania.  Q.  Does  Mr.  Galvin  live 
in  Roumania?  A.  No,  sir.  Q.  When  and  where  was  your  mother  married 
to  Mr.  Galvin?  A.  Married  ri^t  here  in  America.  Q.  Where?  A.  California. 
Q.  Can  you  give  us  the  place?  A.  Los  Angeles.  Q.  Can  you  give  the  date?  A. 
I  can  get  it  for  you.  As  near  as  I  can  remember  it  was  in  1900  or  1001; 
about  that  time.  Q.  In  Los  Angeles?  A.  Yes,  sir.  Q.  Do  you  remember  the 
first  name  of  Mr.  Galvin,  your  stepfather?  A.  Yes,  Frank.  Q.  Didn't  you  tell 
me,  in  ray  office,  that  you  were  the  son  of  John  Galvin?  A.  No,  sir.  Q.  You 
did  not  tell  me  that?  A.  No,  sir.  Q.  And  that  your  mother's  name  was 
Mary?  A.  Yes,  sir.  Q.  And  that  you  were  bom  the  son  of  John  Galvin  and 
Mary  Galvin?  A.  I  said  I  was  the  son  of  David  Goldenberg.  Q.  And  not 
«>ohn  Galvin  and  Mary  Galvin?  A.  No,  sir.  Q.  Is  that  a  photograph  of 
yours  (handing  witness  photograph  offered  in  evidence)?  A.  Yes,  sir.  Q. 
And  are  you  the  same  man  that  is  referred  to  on  the  back  of  this  photograph 
as  Ghedale  Goldenberg?  A.  Yes,  sir.  Q.  You  returned  to  this  country  from 
£:urope  In  the  year  1915,  did  you  not?  A.  1915;  yes.  Q.  How  many  times 
have  you  been  arrested  since  then?  A.  I  was  arrested  in  Phtladephia.  Q. 
What  for?  A.  I  was  arrested  them  on  suspicion.  Q:  Were  yon  arrested 
on  November  19, 1915,  in  Philade^hia»  for  false  pretenses  in  obtaining  the  sum 
of  $488  on  jewelry,  representing  the  same  to  be  diamonds,  when  Uiey  were 
Ijhony  stones?  A.  I  was.  Q.  Were  you  arrested  in  Benton,  Iowa,  on  July 
25,  1916?  A.  No,  sir.  Q.  Were  you  arrested  in  Chicago  in  1906?  A.  No,  sir. 
Q.  Weren't  you  arrested  in  Chicago  in  1908?  A.  I  was,  sir.  Q.  And  you 
were  arrested  in  Chicago  in  1910,  charged  with  rape?  A.  Yes.  Q.  Were 
you  arrested  again  in  Chicago  on  February  10,  1915,  for  attempting  to 
sell  a  machine  for  making'  counterfeit  money?  A.  Yes,  sir.  Q.  And  you 
were  arrested  In.  the  city  of  Pittsburgh?  A.  Not  arrested.  Q.  Were  you 
indicted?  A.  Yes,  sir.  Q.  And  you  are  out  on  ball  now?  A.  Yes,  sir.  Q. 
You  were  also  arrested  in  Baltimore?  4*  Yes,  sir,  Q.  And  how  many  other 
places?  A.  No  other.  You  have  them  all.  Q.  Mr.  Ghedale,  how  much 
stock  of  Tex- York  Producing  Company  have  you  sold?  A.  Pardon  me.  Am  I 
permitted  to  explain  each  and  every  one  of  these  matters  I  was  arrested  on?' 

These  questions  constituted  a  violation  of  the  defendant's  rights. 
People  V.  Glen,  173  N.  Y.  395,  66  N.  E.  112;  People  v.  Walsh,  92 
Misc.  Rep.  579,  156  N.  Y.  Supp.  366;  People  v.  Levis,  96  Misc.  Rep. 
513,  161  N.  Y.  Supp.  824.  These  cases  merely  reaffirm  the  well- 
known  legal  proposition  that  only  legal  evidence  can  be  presented  to 
the  grand  jury,  as  prescribed  by  section  256  of  the  Code  of  Criminal 
Procedure. 

[2]  They  also  declare  that  no  evidence  should  be  received  by  the 
grand  jury  which  would  not  be  admissible  on  a  trial,  and  that  the  rules 
which  govern  a  trial  also  govern  the  proceedings  before  the  grand  jury. 
In  the  case  of  People  v,  Cascone,  185  N.  Y.  317,  78  N.  E.  287,  the 
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court  held  that  the  defendant  in  an  action,  cither  civil  or  criminal, 
cannot  be  asked  on  cross-examination  whether  he  has  been  indicted, 
for  an  indictment  is  merely  an  accusation,  and  no  evidence  of  guilt — 
citing  People  v.  Crapo,  76  N.  Y.  288,  32  Am.  Rep.  302;  Van  Bokkelen 
V.  BerdeU,  130  N.  Y.  141,  29  N.  E.  254.  In  the  case  of  People  v. 
Morrison,  194  N.  Y.  178,  86  N.  E.  1121,  128  Am.  St  Rep.  552,  the 
court  said: 

"We  haye  recently  beld,  and  tbe  law  was  well  settled  before,  tbat  *the  de- 
fendant in  an  action  eitber  civil  or  criminal,  cannot  be  asked  on  cross-ezaml- 
nation  whether  he  has  been  indicted,  for  an  Indictment  is  merely  an  aocosatlon 
and  no  evidence  of  guilt' " 

In  that  case  the  court  held  that  it  was  reversible  error  to  ask  such 
questions,  and  reversed  a  judgment  of  the  Court  of  Sessions  in  Kings 
eounty,  convicting  the  defendant  of  the  crime  of  petit  larceny.  The 
question  as  to  the  indictment  was  asked  by  one  of  the  judges,  and  the 
court  said: 

'The  qnestions  were  asked  by  the  court  itself,  and  we  cannot  say  what 
dfTect  the  answers  had  upon  the  minds  of  the  justices,  who,  but  for  this  evi- 
dence, might  all  have  believed,  as  one  of  them  apparently  did  believe,  the 
testimony  of  the  defendant  Morrison."  People  y.  Morrison,  supra,  IM  K.  T. 
179,  86  N.  B.  1121,  128  Am.  St.  Rep.  f^2. 

[3]  It  happened  that  the  court  in  its  decision  inadvertently  referred 
to  the  witness  as  the  "defendant  Morrison,"  whereas,  in  fact,  the  wit- 
ness was  not  the  defendant  Morrison,  but  a  brother  of  the  defendant. 
Accordingly  the  district  attorney  of  Kings  county,  Hon.  John  F. 
Clarke,  moved  for  a  reargument  of  the  appeal  on  the  ground  that  it 
appeared  that  the  court  was  in  error  in  referring  to  Morrison  as  the 
defendant,  whereas  in  fact  he  was  merely  a  witness  called  to  testify  in 
behalf  of  the  defendant.  The  court  denied  the  motion  for  a  reargu- 
ment, and  reiterated  its  decision  that  an  indictment  is  a  mere  accusa- 
tion and  raises  no  prestmiption  of  guilt.  It  held  that  the  fact  of  a 
witness  having  been  indicted  is  inadmissible  to  impeach  or  discredit 
him,  and  the  rule  applies  to  criminal  actions,,  as  well  as  to  civil,  and  to 
all  witnesses  whether  parties  or  not.  People  v.  Morrison,  195  N.  Y. 
116,  88  N.  E.  21,  133  Am.  St.  Rep.  780,  16  Ann.  Cas.  871.  It  is  thus 
well  settled  that  it  is  reversible  error  to  ask  such  questions  of  any  wit- 
ness. 

[4]  It  is  contended  by  the  district  attorney  that  this  testimony  did 
not  aflfect  the  merits  of  the  accusation  against  the  various  defendants 
and  that  it  may  be  disregarded.  It  seems  to  me  that  this  contention  is 
unsound.  The  good  faiSi  of  the  defendants  was  the  principal  question 
at  issue.  It  was  the  most  important  question  to  be  decided.  The  grand 
jury  had  the  right,  under  the  statute,  to  hear  the  defendants.  Code 
Crim.  Proc.  §  257.  They  did  desire  to  hear  the  defendant  Galvin,  and 
he  accordingly  appeared  before  them  at  his  own  request  It  is  im- 
material whether  they  gave  him  a  hearing  of  their  own  motion  or  at 
the  request  of  the  defendant  himself.  Of  course  a  defendant  has  no 
strict  legal  right  to  be  heard  by  the  grand  jury;  but  the  Code  pre- 
scribes that  in  the  interest  of  justice  the  grand  jury  may  hear  a  de- 
fendant, if  they  deem  it  advisable  to  do  so.    But  this  defendant  Galvin 
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was  not  asked  a  single  question  concerning  the  transactions  under  in- 
vestigation. He  was  merely  overwhelmed  with  these  immaterial,  in- 
competent, and  vicious  questions,  and  never  had  an  opportunity  to  say 
a  single  word  in  explanation  of  the  charges  against  him.  The  inquiry 
appears  to  have  ended  abruptly.  No  further  testimony  waar  taken. 
Galvin  asserts  that  he  went  up  to  the  courthouse  day  after  day,  but  was 
never  permitted  to  go  before  the  grand  jury.  These  questions  created 
such  a  prejudice  against  him  that  it  is  not  surprising  that  the  grand 
jury  found  the  indictments  referred  to. 

That  this  is  not  a  mere  technical  error,  and  that  this  testimony  was 
regarded  as  evidence  of  guilt,  is  clearly  established  by  the  fact  that 
the  learned  assistant  district  attorney  himself  entertained  the  view 
that  those  questions  and  answers  afforded  competent  legal  proof.  In 
the  only  memorandum  submitted  by  the  district  attorney  in  opposition 
to  the  granting  of  these  motions  the  point  is  made  that — 

'^he  defendant  Charles  W.  Oalyin  was  permitted,  at  bis  own  request,  by 
the  grand  Jury  to  appear  after  he  had  signed  a  waiver  of  Immunity;  by  bis 
own  statement  it  will  appear  that  he  has  had  an  unenyiable  record  in  the 
criminal  courts,  and  has  been  using  the  name  of  Galvin,  although  bis  £ather*8 
name  is  Goldenberg.*' 

Now,  from  this  statement  it  clearly  appears  that  the  district 
attorney  regarded  this  as  competent  proof.  As  a  matter  of  fact  it 
was  wholly  incompetent,  and  it  was  introduced  in  violation  of  well- 
known  and  well-established  principles  of  law.  It  proved  nothing,  be- 
cause, as  the  court  said,  it  merely  showed  that  charges  had  been 
made  against  him.  It  was  hearsay,  and  afforded  no  proof  that  he  had 
ever  committed  any  crime.  If  the  learned  district  attorney  believed 
that  this  evidence  should  be  considered  by  them^  it  requires  no  stretch 
of  the  imagination  to  see  what  effect  it  produced  on  the  minds  of  the 
jurors,  who  were  laymen  and  not  versed  in  the  principles  of  law.  It 
was  so  prejudicial  that  it  renders  it  necessary  for  the  court  to  set  aside 
the  findings  of  the  ^rand  jury. 

[5]  We  are  aware  that  members  of  the  grand  jury  at  times  of  their 
own  motion  ask  incompetent  questions.  It  is  the  dufy  of  the  district 
attorney,  under  such  circumstances,  to  explain  to  the  jury  that  the  law 
expressly  prohibits  the  introduction  of  illegal  evidence,. and  to  warn 
them  that  indictments  found  on  such  evidence  will  be  dismissed.  In 
the  case  at  bar  the  injustice  was  done  by  the  district  attorney,  and  not 
by  any  grand  juror. 

These  indictments  will  therefore  be  dismissed,  and  permission  wiU 
be  given  to  resubmit  the  cases,  with  the  suggestion  that  the  district 
attorney  should  be  mindful  of  the  words  of  Mr.  Justice  Marcus  in 
People  V.  Walsh,  92  Misc.  Rep,  579,  156  N.  Y.  Supp.  369: 

"It  will  be  assumed  that  no  evidence  will  be  received  by  them  which  would 
not  be  admissible  on  a  trial." 

Ordered  accordingly. 
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MEMORANDUM  DECISIONS, 


John  B.  ABNBY  t.  Morris  H.  ROTHS- 
CHILD. (Supreme  Court,  Appellate  Division, 
First  Department.  March  26,  1920.)  Motion 
denied,  with  |10  costs.     Order  filed. 


XKRON  tire  CO^  Inc.,  Respt,  t.  William 
M.  BARRETT,  as  Prest.,  etc,  Applt.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. March  26,  1920.)  Order  reversed,  with 
$10  costs  and  disbursements,  and  motion  grant- 
ed.   No  opinion.    Order  filed. 


John    ALEXANDER,    Respt„   v.    SCOTTS- 
VILLE  SAND  &.  GRAVEL  CO..  Applt     (Su- 


preme Court, 
partment.     M       _,     - 
w^ith  costs.    All  concur. 


Appellate  Division,  Fourth  De- 
^ay  5,  1920.)     "    " 


Judgment   affirmed. 


EUen  McN.  ALTZ  v.  Louis  LIEBERSON. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment March  26,  1920.)  Motion  denied, 
with  $10  costs.    Order  filed. 


Robert  J.  ALTZ  v.  Louis  LIEBERSON. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. March  26,  1920.  Motion  denied, 
with  $10  costs.    Order  filed. 


Mark  P.  ANSORGE  v.  Simon  DOYNE.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment April  9,  1920.)  Application  denied,  with 
$10  coste.    Order  signed. 


Isadore  APFEL  v.  WHYTB'S,  Inc.  (Su- 
preme Court,  Appellate  EHvision,  First  De- 
partment. May  T,  1920.)  Application  denied, 
with  $10  costs.    Order  signed. 


Harriet  E.  ARCHER,  respondent,  v.  Simeon 
D.  WALTON,  appellant,  and  others,  defend- 
ants. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  April  16,  1920.)  Motion  de- 
nied, with  $10  costs. 


Walter  S.  ARCHIBALD,  as  trustee  in  bank- 
ruptcy of  Excelsior  Bag  &  Tent  Co.,  Inc.,  applt., 
v.  John  PANAGOULOPOULOS,  respt,  Charles 
A.  Otis,  William  Otis,  George  W.  York,  Clark 
W.  Harvey,  and  Cyrus  S.  Elaton,  special  part- 
ner, comprising  the  partnership  of  Otis  &  Co., 
applts.      (Supreme   Court,   Appellate   Division, 


Third  Department  May  18,  1920.)  Decision 
amended  to  read  as  follows:  Judgment  modi- 
fied, by  deducting  from  the  judgment  against 
plaintiff  $10,150,  the  price  of  5,000  unaccepted 
tents,  and  by  striking  out  the  costs  against 
Otis  &  O).,  and  by  directing  that,  on  payment 
into  court  to  the  credit  of  this  action  by  Otis 
&  Co.  of  the  amount  they  are  required  to  pay, 
they  be  relieved  from  the  effect  of  said  judg- 
ment, and,  as  so  modified,  affirmed,  without 
costs.  All  concur,  except  Kiley,  J.,  who  dis- 
sents upon  the  ground  that  the  judgment  should 
be  modified,  by  fixing  the  claim  of  the  respond- 
ent at  19  cents  a  tent  for  145,000  tents,  amount- 
ing to  $27,350,  striking  out  the  costs  against 
Otis  &  Co.,  and  further  that  the  respondent  has 
no  lien  upon  the  money,  and  it  should  bo  paid 
to  the  referee  in  bankruptcy.  The  court  dis- 
approves the  refusal  to  find  the  fifty-third  re- 
quest of  the  plaintiff,  and  finds  the  same,  ex- 
cept the  last  sentence  thereof,  and  that  the  value 
of  the  tents  is  $10,150.  The  court  disapproves 
the  nineteenth  finding  of  the  decision  as  made, 
and  finds  the  same  with  the  modification  that 
the  150,000  tents  therein  mentioned  do  not  in- 
clude the  6,000  unaccepted  tents.  The  court 
modifies  the  twenty-sixth  finding  of  the  deci- 
sion, by  deducting  $10,150  from  the  amount 
therein  stated  to  be  due. 


Walter  8.  ARCHIBALD,  as  trustee  in  bank- 
ruptcy of  Excelsior  Bag  &  Tent  Co.,  Inc.,  applt, 
v.  John  PANAGOULOPOULOS,  resnt.,  Charles 
A.  Otis,  William  Otis,  George  W.  York,  Clark 
W.  Harvey,  and  Cyrus  S.  Eaton,  special  part- 
ner, comprising  the  partnership  of  Otia  &  Co., 
applts.  (Supreme  Court,  Appellate  Division, 
Third  Department  May  18»  1920.)  Motion 
granted. 

ARGUS  COMPANY,  respt,  v.  Helen  BRES- 

LIN,  applt  (Supreme  Covert,  Appellate  Divi- 
sion, Third  Department.  May  5,  1920.)  Order 
(107  Misc.  Rep.  '40, 175  N.  Y.  Supp.  853),  unan- 
imously ^rmed,  with  costs. 


Julio  L.  ARRIAGA  v.  E.  H.  KLUGE 
WEAVING  CO.  (Supreme  Court.  Appellate 
Division,  First  Department.  April  9,  1920.) 
Motion  for  stay  granted.  Settle  order  on  no- 
tice. 


Julio  L.  ARRIAGA,  Respt,  ▼.  E.  H.  KLUGE 
WEAVING  CO.,  Applt  (Supreme  Court,  Ap- 
pellate Division,  First  Department  May  7, 
1920.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements; the  date  for  the  examination  to 
proceed  to  be  fixed  in  the  order.  No  opinion. 
Settle  order  on  notice. 
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ASSETS  ft  LIABILinSS  ASSOCIATION,     BANK   OF   GHEELSBA,   RamTt.,   ▼.   Gecdia 


Inc.,  Respt..  v.  NEW  YORK  LODGB  No.  1. 
B.  P.  O.  ELKS,  Applt.  (Supreme  Court,  Ap- 
pellate Divieion,  Firet  Department.  Apnl  30, 
1920.)  Judgment  affirmed,  with  costa.  No 
opinion.    Order  filed. 


A.  STERN  &  CO.  ▼.  AVEDON  &  CO.,  ^c 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. May  7,  1920.J  Application  wanted 
upon  defendanrs  filing  atipulaUon  for  judgment 
absolute  in  event  of  affirmance.  Order  signed. 
See,  also,  181  N.  X.  Supp.  359. 


Birdie  AVERETT  v.  Abraham  M.  AVER- 
ETT.  (Supreme  Court,  Appellate  Divimon, 
First  Department.  April  9,  1920.)  Motion  for 
stay  granted.  Settle  order  on  notice.  See,  aJfio, 
18&  App.  Div.  260,  178  N.  Y.  Supp.  406,  110 
Misc.  Rep.  584,  181  N.  Y.  Supp.  645;  191  App. 
Div.  948,  181  N.  Y.  Supp.  927. 


Birdie  AVERETT,  Reapt,  ▼.  Abraham  M. 
AVEBBTT,  Applt.  (Supreme  Court,  Appel- 
late Division,  First  Department.  April  1^, 
1920.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  Greenbaum,  J.,  dis- 
sents. Order  filed.  See,  also,  189  App.  Div. 
260,  178  N.  Y.  Supp.  405;  110  Misc.  Eep.  684, 
181  N.  Y.  Supp.  ^;  191  App.  Div.  945,  181 
N.  Y.  Supp.  m;  191  App.  Div.  948,  181  N. 
Y.  Supp.  927.  I 


Birdie  ATERBTT,  respt,  ▼.  Abraham  M. 
AVERETT,  applt.  (Supreme  Court,  Appellate 
Division,  f^rst  Department  April  23,  1920.) 
Order  affirmed^  with  $10  costs  and  disburse- 
ments. No  opinion.  Dowling  and  (Greenbaum, 
JJ.,  dissent  Order  filed.  See,^  also,  189  App. 
Div.  250, 178  N.  Y.  Supp.  405;  110  Miflc.  Rep. 
584,  181  N.  Y.  Supp.  645;  191  App.  Div.  945, 
181  N.  Y.  Supp.  927;  191  App.  Div.  948,  181 
N.  Y.  Supp.  927. 


A.  &  B.  EXPORT  &  IMPORT  CORPORA- 
TION V.  FRANCJO-AMEaaiOAN  CHEMICAL 
CO.,  Inc.,  et  al.  (Supreme  Court,  APP^Iiate  Di- 
vision, First  Department.  April  9,  1920.)  Mo- 
tion to  dismiss  appeal  granted,  with  $10  costs, 
unlesa  appellants  compQr  with  terma  stated  in 
order.    Order  filed. 


James  W.  BALLARD,  as  receiver  of  the  Kev- 
Rtone  Guard,  applt- respt.,  v.  SARATOGA  NA- 
TIONAL BANK  OF  SARATOGA  SPRINGS, 
New  York,  respt-applt  (Supreme  Court,  Ap- 
pellate Division.  T4ird  Department.  May  6, 
1920.)  Order  affirmed,  with  costs.  All  concur, 
except  Woodward  and  Kilej.  JJ.,  who  dissent, 
and  vote  to  reinstate  the  verdict  of  the  jury. 


SCHAFE^  Applt  (Supreme  Court,  Appellate 
Division,  First  Department  April  9.  1920.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   No  opinion.    Order  filed. 


In  the  Matter  of  the  Application  pf  the  BANE 
OF  EUROPE  for  authority  to  change  the  name 
to  "Republic  Bank  of  New  York."  (Supreme 
Court,  Appellate  Divisioii,  First  Department 
March  28,  1920.)  Order  Ci09  Misc.  Rep.  368, 
179  N.  Y.  Supp.  604)  affirmed,  with  $10  costs 
and  disbursements.     No  opinion.     Order  filed. 


In  the  Matter  of  the  BANK  OF  EUROPE,  etc 
(Supreme  Court  Appellate  Divieion,  First  De- 
partment. April  23, 1920.)  Motion  denied,  with 
$10  costs.  Order  filed.  See,  also,  109  Misc.  Rep. 
363, 179  N.  Y.  Supp.  664;  —  App.  Div.  — ,  181 
N.  Y.  Supp.  927. 

BANK  OF  UNITED  STATEJS,  Applt,  v. 
PENINSULAR  STATE  BANK,  Respt  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment April  9, 1920.)  Older  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Green- 
baum, J.,  not  voting.    Order  filed. 


BANK  OF  UNITED  STATES  t.  PENIN- 
SULAR  STATE  BANK.  (Supreme  Court,  Ap- 
pellate Division,  B^rat  Department.  May  7, 
1920.)  Motion  denied,  with  $10  costs.  Order 
filed. 


Patrick  B.  BARRBrra'  Respt,  v.  Fred  POW- 
ERS and  one,  Applts.  ^upreme  CV>urt,  Appel- 
late Division,  Fourth  JDepartment  May  5, 
19^.)  Judgment  affirmed,  with  coats.  All  con- 
cur, except  Kruae,  P.  J.,  and  Lambert,  J.,  who 
dissent 


Henry  M.  BBUNO,  aa  administrator,  etc.,  re- 
spondent ▼.  Oscar  DBUTSOHER  et  al.,  appel- 
lants. (Supreme  CJourt,  Appellate  Division,  Sec^ 
ond  Department  March  19,  1920.)  Motion  de- 
nied, without  ooats. 


William  0.  BELLw  a«  AdmV  of  Cecil  BeU, 
dec,  HesvU  ▼.  INTERNATIONAL  RAILWAY 
CJOMPANY,  Applt  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  May  5, 
1920.)  Judgment  and  order  affirmed,  with  costs. 
All  concur. 


In  the  Matter  of  the  Application  of  Ben 
BERQ  for  Admission  to  the  Bar.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
April  23,  1920.)    AppUcation  granted. 
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John  Harry  BERK,  appellant,  t.  Kate  D. 
BE3RK.  respondent  (Snpreme  Ooart,  Appel- 
late Division,  Second  Department.  March  26, 
1^0.)  Order  modified,  ao  as  to  allow  no  ali- 
mony, and  only  ^250  counsel  fee,  and,  as  mod- 
ified, affirmed,  without  cost8>  upon  the  ground 
that  the  weight  of  the  evidence  indicates  that 
the  defendant  wife  is  possessed  of  ample  means 
to  support  herself,  and  has  become,  and  now  is, 
the  owner  of  practically  all  the  property  which 
the  plaintifi?  husband  has  accumulated.  Jenks, 
P.  J.,  and  Mills,  Blackmar,  Kelly,  and  Jaycox, 
J  jr.,  concur. 


Fred  B.  BERNSTEIN,  Respt.,  v.  CHICAGO 
OPERA  ASS'N^  Incy  Applt.  (Supreme  Court, 
Appellate  Division,  Birst  Department.  March 
26,  1920.)  Order  affirmed,  with  $10  costs  and 
disbursementfi.    No  opinion.    Order  filed. 


Elizabeth  BERRAS,  Respt.,  t.  David 
KEANE,  Applt  (Supreme  Court  Appellate 
Division,  First  Department  A^ril  23,  1920.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.    Order  filed. 


Elizabeth  BERRAS  v.  David  KEANE.  (Su- 
preme Court,  Appellate  Division,  First  Dejjart- 
ment  May  7,  1920.)  Motion  for  leave  to  ap- 
peal denied,  with  $10  costs,  cuid  stay  granted 
pending  application  to  the  Oourt  of  Appeals. 
Order  filed. 


In  the  Matter  of  Clarence  P.  BIRDSBYB^ 
an  attorney.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  March  26,  1920.)  Re- 
spondent disbarred,  with  leave  to  apply  for  r^ 
instatemcnt  in  case  his  conviction  for  conspiracy 
in  the  state  of  Pennsylvania  should  be  reverseo* 
Settle  order  on  notice. 


Frederick  O.  BLENCKSTONB*  appellant  t. 
Sydney  A.  SYME,  respondent  (Supreme 
Court,  Appellate  Division,  S&cond  Department 
March  26,  1920.)  Order  affirmed,  with  $10 
costs  and  disbursements,  upon  the  ground  that 
while  we  think  the  original  motion  to  open  the 
default  might  well  have  been  granted,  we  con- 
clude that  the  nlaintlfiTs  remedy  was  to  appeal 
from  the  first  special.  Term  order  denying  that 
motion,  or  to  renew  the  motion  with  the  consent 
of  the  judge  presiding  at  that  Special  Term. 
Jenks,  F.  J.,  and  Mills,  Blackmar,  Kelly,  and 
Jaycox,  JJ.,  concur. 


In  the  Matter  of  Simon  BLOOM.  (Supreme 
Court  Appellate  Division,  First  Department 
March  26,  1920.)     Motion  denied.    Order  filed. 


Herman  J.  BOLDT  v.  Oaude  A.  WOODS. 
(Supreme  Oourt,  Appellate  Division,  First  De- 


partment    March  26,  1920.)     Application  de- 
nied, with  $10  costs.    Oilier  signed 


Thomas  A.  BOYLB^  applt,  ▼.  BILUBOARD 
PUBLISHING  CO.,  respt  (Supreme  Court 
Appellate  DiviBion,  Third  Department  May 
18,  1920.)  Order  unanimously  affirmed,  with 
costs.  ===== 

Jacob  BREEN,  Respt,  t.  MAISON 
CHARLES  KLEIN,  Inc.,  et  al.,  Applts.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment May  4,  1920.)  Order  affirmed,  with  $10 
costs  and  disbursementi}.  No  opinion.  Order 
filed.  _____ 

Jacob  BREEN  y.  MAISON  CHARLES 
KLEIN,  Inc.,  et  al.  (Supreme  Court  Appellate 
Division,  First  Department  May  4,  1920.) 
Motion  denied,  with  ^0  costs,  and  stay  vacated. 
Order  filed. 


Ida  V.  BREWSTER  v.  COMMERCIAL 
TRAVELERS'  MUTUAL  ACCIDENT  AS- 
SOCIATION OF  AMERICA.  (Supreme 
Court  Appellate  Division,  First  Department. 
March  26, 1920.)  Motion  denied,^with  $10  costs. 
Order  filed. 

Charles  BROCK,  suing,  etc.,  Applt,  ▼.  Ruel 
W,  POOR  et  al.,  Respts.  (two  cases).  (Supreme 
Court  Appellate  Division,  First  Department. 
March  26,  1920.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Order 
filed.  See,  also,  174  N.  Y.  Supp.  186;  216  N. 
Y.  387,  111  N.  E.  229. 


In  the  matter  of  the  application  of  BRONX 
PARKWAY  (X)MMISSI(5N,  appellant  to  ac- 
quire title  to  lands  of  The  Garth  Estates,  re- 
spondent; Alexander  B.  Crane,  etc.,  and 
others,  defendants,  Proceedine  Na  4-K.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment. March  26,  1920.)  Order  (90  Misc. 
Rep.  397,  164  N.  Y.  Supp.  9)  affirmed  with  $10 
costs  and  disbursements.  Such  a  motion  as  this 
appears  to  be  without  precedent  The  commis- 
sioners of  appraisal,  however,  are  respectfully 
referred  to  our  recent  decision  of  March  12 
(Matter  of  Bronx  Parkway  Commission,  Kraft. 
191  App.  Div.  212,  ISl  N.  Y.  Supp.  265,  opinion 
by  PUTNAM,  J.),  as  to  the  competency  of  evi- 
dence in  such  a  proceeding.  Jenks,  P.  J.,  and 
Mills,  Putnam,  Blackmar,  and  Kelly,  JJn  con- 
cur. ===== 

In  the  Matter  of  the  Application  of  BRONX 
PARKWAY  COMMISSION,  appellant,  to  ac- 
quire title  to  lands  of  Frederick  W.  Kraft  and 
others;  William  H.  Kraft  and  John  Kraft  ^ 
Executors,  etc,  respondents.  (Supreme  Court, 
Appellate  Division,  Second  Department  April 
23,  1920.)  The  opinion  (191  App.  Div.  212.  181 
N.   y.   Supp,  265)   referred  to  the  piped  wa- 
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ter  supplr  from  the  Bronx  river  and  to  a 
stipulation  proffered  on  tbe  heaiikig.  But  this 
was  not  part  of  the  condemned  parcel.  It  re- 
lated to  a  claim  for  consequential  damages  aris- 
ing from  tiie  factory's  future  needs  for  a  tap 
water  supply.  The  reyersal  was  in  disapproval 
of  other  damage  estimates  not  based  upon  mar- 
ket value.  Water  rights  are  not  excluded  from 
si^ch  new  appraisal.  Such  elements  of  value  of 
the  parcel  taken  by  comparison  with  the  re- 
maimng  value  of  the  factory  lot,  including  loss 
of  water,  are  left  open  for  proof  before  a  new 
commission.  Motion  for  reargument  denied, 
without  costs.  See,  also,  191  App.  Div.  387, 
181  N.  Y.  Supp.  657. 


BROOKLYN  CITY  RAILROAD  COM- 
PANY,  respondent,  v.  Grover  A.  WHALBN,  in- 
dividually and  as  Commissioner  of  Plant  and 
Structures  of  the  City  of  New  York,  appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. April  e.  1820.)  Motion  for  stay 
granted,  upon  condition  that  the  *  appeal  be 
argued  on  Tuesday,  April  13,  1920.  See,  also, 
181  N.  Y.  Supp.  208. 


BROOKLYN  CITY  RAILROAD  COM- 
PANY, respondent,  v.  Grover  A.  WHALBN,  in- 
dividually and  as  Commissioner  of  Plant  and 
Structures  of  the  City  of  New  York,  appellant. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. April  19,  1920.)  Order  of  the  Spe- 
cial Term  granting  plaintilTs  motion  to  strike 
out  the  amended  answer  reversed,  without  costs, 
and  motion  denied,  without  costs.  We  are  not 
prepared  to  say  that  the  allegations  contained 
in  the  amended  answer  were  so  palpably  with- 
out merit  as  to  justify  the  conclusion  that  the 
purpose  of  the  interposition  of  that  pleading 
was  for  delay.  Jenks,  P.  J.,  and  Mills,  Put- 
nam, Blackmar,  and  filelly,  JJ.,  concur.  See, 
also,  181  N.  Y.  Supp.  208. 


BROOKLYN  CITY  RAILROAD  COM- 
PANY, respondent,  v.  Grover  A.  WHALBN,  in- 
dividually and  as  Commissioner  of  ]p*lant  and 
Structures  of  the  City  of  New  York,  appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment May  11,  1920.)  Motion  for  leave  to 
appeal  to  the  Court  of  Appeals  granted.  Stay 
granted,  provided  appellant  be  ready  to  argue 
the  appeal  at  the  earliest  day  possible,  under 
the  practice  and  the  rules  or  directions  of  the 
Court  of  Appeals,  and  the  following  questions 
are  certified:  (1)  Does  the  complaint  herein 
state  a  cause  of  action  for  an  injunction?  (2) 
Has  the  board  of  estimate  and  apportionment 
of  the  city  of  New^ork  power  to  authorize  the 
commissioner  of  pl^t  and  structures  of  said 
city  legally  to  establish,  to  maintain,  and  to 
work  motor  vehicle  lines  in  the  streets  of  the 
said  city?  (3)  Do  the  Public  Service  Commis- 
sions Law  and  the  Transportation  Corporations 
Law  apply  to  motor  vehicle  lines  which  are  at- 
tempted to  be  worked  by  the  commissioner  of 
plant  and  structures  of  the  dty.  of  New  York  I 
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under  vote  therefor  from  the  board  of  estimate 
and  apportionment  of  said  city?  (4)  Does  sec- 
tion 74  of  the  Greater  New  York  Charter  apply 
to  motor  vehicle  lines  attempted  to  be  worked  by 
the  commissioner  of  plant  and  structures  of  the 
city  of  New  York  under  the  vote  of  the  board  ot 
estimate  and  apportionment  of  said  city?  Jenks, 
P.  J.,  and  Rich,  Putnam,  Kelly,  and  Jaycoz, 
JJ.,  concur. 


BROOKLYN  MASTER  BAKHRS'  PUR- 
CHASING ASSOCIATION,  Inc.,  respondent 
v.  LONG  ISLAND  RAILROAD  COMPANY, 
appellant  (Supreme  Court,  Appellate  Division, 
Second  Department  March  26,  1920.)  Judg- 
ment and  order  unanimously  affirmed,  with 
costs.   No  opinion. 


Christopher  BROWN,  respondent  v.  Ethel 
BROWN,  appellant.  (Supreme  Court,  Appel- 
late Division,  Second  Department  March  W, 
1920.)  Defendant's  former  medical  practice  has 
been  interrupted  by  military  service.  In  the 
period  since  his  discharge  from  the  army,  he  has 
not  regained  his  former  income.  Hence  we  do 
not  now  disturb  the  weekly  alimony  as  decreed. 
We,  however,  vary  the  judgment  by  adding  a 
clause  at  the  foot  thereof  that  in  case  the  cir- 
ctunstances  of  either  party  c^nge,  an  applica- 
tion may  then  be  made  te  ttke  court  to  modify 
the  provision  for  alimony.  As  thus  varied,  the 
judgment  is  affirmed,  without  costs  of  this  ap- 
peal. Jenks,  P.  J.,  and  Mills,  Putnam,  Black- 
mar,  and  Kelly,  JJ.,  concur. 


EUiott  L.  BROWN  v.  DENVER  REALTY 
CO..  impld.,  etc.  (Supreme  Court,  Appellate 
Division,  First  Department  ^arch  26,  1920.) 
Motion  to  dismiss  appeal  granted,  with  SIO 
costs.    Order  filed. 


Thomas  B.  BROWN,  Jr^  and  Edward  H.  Wil- 
son, respondents,  v.  MAZE  RBAI/TY  COM- 
PANY and  Louis  W.  Maier,  appellants.  Ap- 
peal No.  1.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  March  26,  1920.) 
Order  modified,  so  as  to  provide  that  the  mo- 
tion be  granted  on  payment  of  $10  costs  to  each 
of  the  defendants,  and,  as  so  modified,  the  order 
is  affirmed,  without  6ostB.  No  opinion.  Jenks, 
P.  J.,  and  Mills,  Blackmar,  Kelly,  and  Jaycoz, 
JJ.,  concur. 


Thomas  E.  BROWN,  Jr.,  and  Edward  H. 
Wilson,  respondents,  v.  MAZE  ItEALTY  COM- 
PANY and  Louis  W.  Maier,  appellants.  Ap- 
peal No.  2.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  March  26,  1920.) 
Order  affirmed,  without  costs.  Prior  to  the 
argument  of  defendants'  motion  for  judgment 
upon  the  pleadings,  the  court  heard  and  granted 
a  motion  to  strike  out  one  of  the  plaintiffs,  sub* 
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stitating  1dm  as  a  party  defendant,  amending 
the  gnmmons  and  allowing  service  of  an  amend- 
ed complaint  This  order  is  the  subject  of  a 
separate  appeal,  decided  herewith.  — -  App. 
DlT.  — .  181  N.  Y.  Supp.  929.  The  order 
obviated  the  objection  as  to  misjoinder  presented 
by  the  demurrer.  As  to  the  objection  that  the 
complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  it  is  not  drawn  with 
all  the  accuracy  which  might  be  desired,  and 
the  allegation  that  the  formen  action  was  settled 
for  ''certain  considerations"  may  be  open  to 
criticism  as  presenting  subject-matter  for  an  at- 
torney's lien.  But  upon  all  of  the  facts  alleged 
and  the  legitimate  inferences  therefrom,  to  be 
resolved  in  plaintiffs'  favor  upon  this  motion, 
we  thinic  the  allegation  was  good  against  de- 
murrer. The  court  has  allows  service  of  an 
amended  complaint  which  will  take  the  place  of 
the  pleading  now  criticized,  and  the  learned 
counsel  for  def endanta  appears  to  concede  in  his 
points  upon  this  appeal  that  there  was  a  money 
payment  upon  the  settlement  made  without 
•knowledge  of  the  plaintiffs.  Jenks,  P.  J.,  and 
Mills,  Blackmar,  Kelly,  and  Jay  cox,  JJ.,  concur. 


Joseph  BRUSKOVICH,  as  administrator, 
etc.,  of  Veronica  Bruskovich,  deceased,  respond- 
ent, v.  SLAVONIAN  COAL  &  SUPPLY  COM- 
PANY, appellant,  and  Antonio  Policino,  de- 
fendant. (Supreme  Court,  Appellate  Division, 
Second  Department  March  26,  1920.)  Judg- 
ment reversed  as  to  the  defendant  Slavonian 
Coal  &  Supply  Company,  and  new  trial  granted, 
with  costs  to  abide  the  event.  The  finding  of 
fact  implied  in  the  verdict  of  the  jury  that 
Policino  was  the  employ^  of  that  defendant  re- 
versed. Jenks,  P.  J.,  and  MiUs,  Putnam,  Black- 
mar,  and  Kelly,  JJ.,  concur.  Settle  order  on 
notice. 


Fred  S.  BRYANT  and  Enmia  H.  Bryant,  re- 
spondents, V.  Edna  B.  LEWIS  and  others,  de- 
fendants, and  10  Bayley  Avenue,  Inc.,  appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  Maxch  26,  1920.)  Order  af- 
firtned,  with  $10  costs  and  disbursements,  and 
motion  to  dismiss  appeal  denied.  Jenks,  P.  J., 
and  Mills,  Putnam,  Blackmar,  and  Kelly,  JJ., 
concur.  See,  also,  190  App.  Div.  678, 180  N.  Y. 
Supp.  301. 


Fred  S.  BRYANT  and  Emma  H.  Bryant,  ap- 
pellants, ▼.  Anna  H.  SHAW,  respondent,  im- 
pl'-uded  with  Edna  B.  Lewis  et  al.,  defendants. 
(Sifpreme  Court,"  Appellate  Division,  Second  De- 
partment. March  26,  1920.)  Motion  denied, 
with  $10  costs,  upon  the  ground  that  the  deci- 
sion of  the  demurrer  does  not  necessarily  dis- 
pose of  the  action. 


Ralph  James  M.  BULLOWA  and  another, 
Applts.,  V.  AMERIGUS  REALTY  CORPORA- 
TION &  another,  Respts.    (Supreme  Court,  Ap- 


pellate Division,  First  Department  March  20, 
1920.)  Order  afiBrmed,  with  SIO  costs  and  di»- 
buraements.    No  opinion.    Order  filed. 


Ralph  J.  M.  BULLOWA  et  aL  ▼.  AMERI- 
GUS REALTY  CORPORATION  et  aL  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment April  9.  1920.)  Motion  denied,  with  $10 
costs.    Order  filed. 


BULLVILLB  MILK  PR0DU0E2RS'  ASSO- 
CIATION, Inc.,  respondent,  v.  Frank  O.  ARM- 
STRONG, appeUant  (Supreme  Court  Appjd- 
late  Division,  Second  Department  Maidi  19* 
1920.)  Motion  denied,  without^  costs.  See, 
also.  190  App.  Div.  962.  180  N.  Y.  Supp.  932. 


HenreW.  BUSB,  Respt,  ▼•  ESTATE  OP 
FREDE3RIGK  BUSEk  Inc.,  Applt  (Suiweme 
Court,  Appellate  Division,  First  Department 
April  16,  1920.)  Judgment  and  order  affirmed, 
with  costs.  No  opinion.  Laughlin«  J.,  dissents. 
Order  filed. 


Frederick  T.  BUSK,  et  al.,  Applts.,  t.  LAM- 
PORT  &  HOLT,  Ltd.,  Respt  (Supreme  Court, 
Appellate  Division,  First  Department.  May  7, 
1920.)  Order,  so  far  as  appealed  from,  reversed, 
with  $10  costs  and  disbursements,  an^  motion 
denied,  to  extent  indicated  in  order.  No  opin- 
ion.   Order  filed. 


Felix  CAHN,  Respt,  v.  EMward  JOLLES  et 
aL,  Applts.  (Supreme  Court  Appellate  Divi- 
sion, l^rst  Department  April  9,  1920.)  Order 
affirmed  with  |10  costs  and  disbursements.  No 
opinion.    Order  filed. 


Joseph  P.  OARROLL  v.  John  T.  CLARKE. 
(Supreme  Court  Appellate  Division.  Fint  De- 
partment April  30. 1920.)  Motiom  denied,  with 
$10  costs.    Order  filed. 


William    T.    OARTEOl    et   at.,    Respts.,    v. 
6UARANTBB  CO.  OF  NORTH  AMBRIGA, 

impld.,  etc.,  Applt  (Supreme  Court  Appellate 
Division,  First  Department  April  30,  1920.) 
Judgment  affirmed,  with  costs.  No  opinion.  Or- 
der filed. 


Beatrice  OASSELL,  Respt-Applt,  v.  Walter 
HAST,  Applt-Respt  (Supreme  Court,  Appe- 
late Division,  First  Department  March  26, 
1920.)  Order  affirmed,  without  costs.  No  opin- 
ion.   Oi*der  filed. 


Grace  O.  OASSIDY  v.  Edward  O.  OROW- 
LBY,  impld.,  etc.  (Supreme  Court,  Appellate 
Division,  E^rst  Department    March  28,  1920.) 
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Motion  to  diflmlss  appeal  granted,  with  $10  costs. 
Order  filed. 


John  J.  CAVANAUGH  y.  GBNHEAIi  £SLBO- 
TRIO  GO.  (Supreme  Oourt,  Appelate  Diviaion, 
Thii^  Department.  May  fi,  ld»>.)  Ai^peal  from 
Award  of  State  Industrial  Commission.  Pro- 
ceeding ander  tiie  Workmen's  Compensation  Act 
by  John  J.  Cavanaugh  for  compensation  for  in- 
juries against  the  General  Electric  Company. 
Compensation  was  awarded,  and  defendant  ap- 
peals   Award  affirmed. 

PEB  CURIAM.    Award  affirmed. 

KILEIY,  J.  (dissenting).  On  November  IB, 
1918,  the  claimant,  while  at  work  for  the  appel- 
lant claims  to  faaye  injured  his  back  while  lift- 
ing a  heavy  coil  of  wire,  says  he  heard  or  felt 
something  snap  in  his  back  in  lumbar  region; 
that  he  f^t  dizsy  and  weak,  and  was  unable  to 
do  anything  for  several  minutes.  He  continued 
to  work  until  about  February  25,  1918»  when 
he  was  unable  to  work  longer.  Whether  claim- 
ant received  his  injury  at  that  time  and  in  the 
way  he  claims  to  have  received  it  was  a  question 
of  fact  passed  upon  adversely  to  the  appellant, 
and  under  section  20  of  the  Compensation  Law 
(Consol.  Iiaws,  c.  67),  the  decision  is  final  and 
binding  upon  this  court  The  difficulty  con- 
fronting the  claimant  is  under  the  provisions 
of  section  18  of  the  Compensation  Law.  Notice 
of  injury  is  required  to  be  given  tq  the  employer 
in  writing,  or  if  a  oorpoiution,  as  in  this  case, 
such  notice  muj»t  come  to  the  employer  in  such  a 
way  that  the  employer  will  not  be  prejudiced  be- 
cause of  the  omission  of  the  written  notice.  The 
only  notice  given  the  employer  of  claimant's  in- 
jury, which  is  claimed  to  comply  with  the  pro- 
visions of  the  statute,  is  that  clidmant  told  the 
assistant  foreman  about  the  snapping  in  his 
back  and  his  subsequent  dizz^  feeling;  that  he 
did  not  know  or  think  of  the  injury  and  had  no 
intention  of  giving  a  notice  upon  which  he  waa  to 
predicate  a  claim  for  compensation.  He  coi> 
tinned  to  work  until  February  2&  1918^  and 
said  nothing  about  the  incident,  atter  the  day 
it  occurred,  to  anv  one  connect^  with  his  em- 
ployer. Under  adjudicated  cases  in  this  court 
and  the  Court  of  Appeals  such  notice  would 
seem  to  be  insufficient.  Bloomfield  v.  Novem- 
ber, 180  App.  Div.  240.  167  N.  X,  Supp.  975, 
affirmed  in  223  N.  Y.  2fe,  119  N.  B.  7GK  The 
amendment  to  the  Workmen's  (Compensation 
Law  took  effect  May,  1918.  Laws  1918^  c.  034. 
This  injury  occurred  in  November,  1918.  The 
award  liiould  be  reversed,  and  claim  dismissed. 


Leo  OHADWIN  v.  AKRON  TIBB  CO.  et 
al.  (Supreme  Court,  Appellate  Division,  First 
Department.  March  26,  1920.)  Motion  to  dis- 
miss appeal  granted,  vrith  $10  costs,  unless  ap- 
ScUant  complies  with  terms  statea  in  order, 
irder  filed. 


Louise  OHBISTMAN  et  aL  y.  Rae  LBVIN- 

SON  et  al.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  May  7,  luiO.)  Motion 
granted.    Settle  order  on  notice. 


C.  K.  Y,  FILM  CORPORATION,  Applt,  v. 
aara  K.  YOUNG,  Respt.  (two  cases).  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. Aprfl  23,  1920.)  Order  affirmed,  with 
$10  costs  and  disbursements.  No  opinion.  Or- 
der filed. 


O.  K.  X.  FILM  CORP-N  v.  Clara  K.  TOUNG. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. May  7,  1920.)  Motion  denied,  vrith 
$10  costs.    Order  filed. 


Robert  Sterling  OLARK,  respondent,  v.  Job 
B.  HBDGBS  and  Francis  A.  Winslow,  as  re- 
ceivers, etc.,  and  others,  appellants,  and  others, 
defendants.  (Supreme  Ooart,  Appellate  Divi- 
sion, Second  Department  April  16, 1920^  Mo^ 
tion  denied,  witiioat  costs. 


Samuel  OOHBN  et  al.  ▼.  AMBRICAN  WOOL- 
BN  CO.  OF  NEW  YORK.  (Supreme  Courts 
Appellate  Division,  First  Department  April 
9,  1920.)  Motion  to  dismias  appeal  granted, 
with  |10  costs,  unless  appellants  comply  with 
terms  stated  in  order.     Order  filed. 


Tetta  OOHBN,  Applt,  v.  Keba  CHODOROV, 

Respt  (Supreme  (Jourt,  Appellate  Division, 
First  Department  April  16^  1920.J  Judgment 
affirmed,  with  costs.    No  opinion.    Order  filed. 


Siegel  COHBN  et  al.»  Resptiu,  v.  John  CUR- 
TIN,  Inc.,  Applt  (Supreme  Court,  Appellate 
DiviMon,  First  Department  A^tH  SO,  1920) 
Determination  (107.  Misc.  Rep.  622,  177  N.  X. 
Supp.  246)  affirmed,  ivith  costs,  and  judgment 
ordered  for  plaintiff  for  the  sum  of  |891.15, 
with  interest  and  costs.  No  opinion.  Order 
filed. 


Bmanuel  COHBN,  respondent,  v.  Samuel 
SHBINDBLMAN  and  Mamie  Sheindehuan,  ap- 
pellants, and  Isaac  PaiBhelsky,  defendant  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment March  IJK  1920.)  Order  reversed, 
with  |10  costs  and  disbursements,  and  motion 
denied,  with  $10  costs.  The  answer  denies  that 
the  deed  from  Sheindelman  and  Parshelsky  to 
Samuel  Palley  has  been  lost  or  destroyed.  The 
loss  or  destruction  of  the  instrument  is  an  es- 
sential fact,  to  be  pleaded  as  part  of  plaintilTs 
cause  of  action.  This  denial,  therefore,  prevents 
judgment  being  taken  on  the  pleadings.  The 
complaint  seems  to  be  brought  under  section 
1638  of  the  Code  of  Civil  Procedure,  although 
an  action  to  compel  defendants  to  execute  a  new 
deed  might  be  maintained  under  the  equity  pow- 
ers* of  the  court  without  resort  to  that  section. 
Kent  V.  Church  of  St  Michael.  136  N.  T.  10, 
32  N.  B.  704,  18  L.  R.  A.  331,  32  Am.  St  Rep. 
693.  In  an  action  brought  under  that  section, 
an  allegation  of  pp^sessibn,  of  the  property  is 
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essential  to  plaintiffs  canse  of  action.  Such 
an  allegation  is  made  in  tills  complaint  and 
denied  in  the  answer,  and  for  that  reason  also 
judgment  cannot  be  taken.  We  think,  also,  that 
under  the  special  circumstances  of  the  case 
the  denial  of  knowledge  or  information  that 
defendants  gave  a  deed  10  years  ago  or  mors 
cannot  be  treated  as  sham,  and  is  presumptively 
false  only,. and  plaintiff's  remedy  is  under  the 
doctrine  of  Kirschbaum  v.  Rschmann,  205  N.  Y. 
127,  98  N.  B.  328,  and  Harley  v.  Plant,  210  N. 
Y.  405^  104  N.  B.  946.  The  defense  of  new  mat- 
ter is  insufficient  in  law  upon  its  face.  Jenks, 
P.  J.,  and  l£Uls,  Putnam,  Bladunar,  and  Kellj, 
JJ.,  concur. 


Nathan     OOLBMAN     et    al.,     Bespts.,     t. 


MOORB  &  TIBRNBY,  Applt.  (feuprem'e  Court, 
Appellate  Division,  First  Department.  April  23, 
1920.)  Order  affirmed,  upon  plaintiffs  serving 
stipulation  as  provided  in  order.  If  such  stipu- 
lation be  not  served,  the  order  is  reversed,  with 
$10  costs  and  disbursements,  and  the  motion 
granted.    No  opinion.    Order  filed. 


Bllis  H.  OOLVIN.  applt,  v.  TOWN  OF 
BRANDT,  respt  (Supreme  Court,  Appellate 
Division,  Fburth  Department  March  18, 1920.) 
Judgment  (172  N.  Y.  Supp.  738)  affirmed,  with 
costs.  Held,  the  plaintiffs  claim  is  not  covered 
bv  Town  Law,  i  170,  subd.  7  (Consol.  Laws,  c. 
62)  and  the  defendant  town  is  not  liable  therefor. 
All  concur. 


Bills  H.  OOLVIN,  Applt,  v.  TOWN  OF 
BRANT,  Respt  (Supreme  CJourt  Appellate 
Division.  Fourth  Department  May  5,  1920.) 
Motion. for  leave  to  appeal  to  Court  of  Appeals 
denied,  with  $10  costs. 


COMmSSIONER    OF    PUBLIC    CHABI- 
TIES  OF  THB  CITY  OF  NEW  YORK,  on 

complaint  of  Ethel  Davis,  respondent,  v.  Henry 
Levy  PARKER,  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department  March 
19,  1920.)  Order  of  filiation  of  the  Court  of 
Special  Sessions  reversed,  and  new  hearing  or- 
dered, on  the  ground  that  the  finding  is  against 
the  weight  of  the  evidence.  Jenks,  P.  J.,  and 
Mills,  Blackmar,  and  Kelly,  JJ.,  concur.  Put- 
nam, J.,  votes  to  modify  the  order  by  excluding 
the  retroactive  provision. 


CJOMI^IISSIONBR  OF  PUBLIC  CHARI- 
TIES OF  THB  CITY  OF  NEW  YORK,  on 
complaint  of  Frances  Bcrkowitz,  respondent^  v. 
Eli  SHIFTER,  appellant  (Supreme  Court  Ap- 
pellate Division,  Second  Department  March 
26,  1920.)  Order  of  filiation  of  the  Court  of 
Special  Sessions  affirmed,  with  costs.    No  opin- 


ion.   JenkcL  P.  J.,  and  MiHs,  Putnam*  Black- 
mar,  and  Kelly,  Jj.,  concur. 


E^a  K.  OONXiON  ▼.  James  H.  MARSH  et  aL 
(Supreme  Court  Appellate  Division,  First  De- 
partment Mardi.  2^  1920.)  Motion  denied* 
with  $10  costs,  and  stay  vacated.  Order  filed. 
See,  also,  190  App.  Div.  396,  180  N.  Y.  Supp. 
201 


In  the  Matter  of  the  Application  of  Reginald 
(X)NNOR  to  cancel  the  enrollment  of  Bernard 
I.  LIPSHAY,  etc.,  as  an  enrolled  member  of  the 
Democratic  par^.  (Supreme  €|ouit.  Appellate 
Division,  First  Department  Mardi  81,  1020.) 
Order  affirmed,  without  cost&  No  opinion.  Or- 
der filed. 


In  the  Matter  of  the  Objections  of  Reginald 
CONNOR  to  the  papers  purporting  to  be  a  peti- 
tion of  designation  for  member  of  state  commit- 
tee,  Democratic  par^,  etc  (Supreme  Court, 
Appellate  Division,  First  Department  Mardi 
Sli  1920.)  Order  affirmed,  without  costs.  No 
opinion.    Order  filed. 


Sarah  A.  COOPER,  respondent  v.  FISH- 
KILL  ELECTRIC  RAILWAY,  appellant 
(Supreme  CJourt  Appellate  Division,  Second 
Department  March  19,  1920.)  Judgment  and 
order  unanimously  affirmed,  with  costs.  No 
opinion. 


GOOPBRr-SNELL  COMPANY,  daimant,  ap- 
pellant, V.  STATE  of  New  York,  respondent  (two 
cases.)  (Supreme  Court  Appellate  Division, 
Third  Department  May  5,  1920.)  Under  sec- 
tion 275  of  the  Code  of  Civil  Procedure,  as 
amended  by  chapter  481  of  the  Laws  of  1919, 
this  court  has  no  Jurisdiction  to  hear  this  ap- 
peal. 


John  I.  COPELAND,  Respt,  t.  MARDBN, 
ORTH  &  HASTINGS  CO.,  Applt  (Supreme 
Court  Appellate  Division,  First  Department 
April  30,  1920;)  JudCTient  affirmed,  with  costs. 
No  opinion.    Order  filed. 


In  the  Matter  of  the  ESTATE  OF  Moses 
CORSON,  deceased.  (Supreme  Court  Appellate 
Division,  Second  Department.  March  19, 1920.) 
There  is  not  competent  evidence  sufficient  to 
sustain  the  amount  of  the  recovery  in  this  case. 
We  think  that  the  proof  does  not  justify  a  re- 
covery to  exceed  $72.  Therefore  the  decree  ot 
the  Surrogate's  CJourt  of  Richmond  County  is 
modified  accordingly,  and,  as  so  modifiecIL  is 
affirmed,  without  costs.  Jenks,  P.  J.,  and  Mills, 
Putnam.  Blackmar,  and  Kelly,  JJ..  concur. 
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In  the  Biatt6r  of  COURT  FUNDS,  etc.  (Su- 
preme Oourt,  Appellate  Division,  First  Depart- 
ment April  9,  1920.)  Motion  denied.  Order 
filed. 


Clara  Alice  CROUCH,  respondent,  y.  Ike 
George  QBOUCH,  aDi>ellant.  (Supreme  Court. 
Appellate  Division,  Second  Department.  April 
23,  1920.)  Motion  for  stay  denied,  without 
costs. 


Thomas  CROWUBT,  Applt,  y.  HABBRIiB- 
ORYSTAL  SPRING  BREWING  CO.,  Respt 

i Supreme    Court,   Appellate    Division,    Fourth 
)epartm6nt    May  6,  1920.)    Judgment  and  or- 
der affirmed,  wfth  costs.    All  concur. 


Hen^  D.  CRUGER.  Applt,  v.  EMPIRE 
TRUST  CO.,  Respt  (Supreme  Court,  Appel- 
late Division,  First  Departfaient  March  26, 
1920.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements*   No  opinion.    Order  filed. 


Archibald  J.  DANDO,  Respt,  v.  NEW  YORK 
CITY  INTBRBOROUOH  RAIIiWAY  CJOM- 
PANY,  Applt  (Supreme  Court  Appellate  Di- 
vision, First  Department  March  26.  1920.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   No  opinion.    Order  filed. 


Harry  U  DAURNHEIM  et  al.,  Respts.,  y, 
August  TONMiU,  Applt  (Supreme  Court 
Appellate  Division,  First  Department  April 
23,  1920J  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


Harry  Ia  DAURNHEIM  et  al.,  Applte.,  y. 
August  TONELLI.  impld.,  etc.,  Respt  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment. April  28,  1920.)  Order  reversed,  with 
$10  costs  and  disbursements,  and  motion  grant- 
ed, with  $10  costs.  No  opinion.  The  date  for 
the  examination  to  proceed  to  be  fixed  in  the  or- 
der.   Settle  order  on  notice. 


James  K.  DAVIS,  appellant  v.  Gilbert  B. 
LOPER,  and  others^  respondents.  (Supreme 
Court  Appellate  Division,  Second  Department. 
AprU  23,  1920.)  Order  affirmed,  with  $10  costs 
and  disbursements.  No  opinion.  Jenks,  P.  J., 
and  MilLs,  Rich,  Blackmar,  and  Jaycox,  JJ., 
concur. 


Sophia  DEJOHTDROW,  appellant,  v.  AUSTIN 
NICHOLS  COMPANY,  Inc.,  et  al.,  respond- 
ents. (Supreme  Court  Appellate  Division,  Sec- 
ond Department  April  9,  1920.)  The  objec- 
tion interposed  by  the  respondents  is  overruled, 
and  the  case  set  down  for  argument  on  April 
16,  1920. 


Gladys  DEFB2ND0RF.  an  tafantjetc.,  reapt, 
V.  NEW  YORK  CENTRAL  RAIlkOAD  (X)., 
applt^  (Supreme  Oourf  Appellate  Division, 
Fourth  Department  March  18,  1920.)  Judg- 
ment and  order  affimed,  with  ooats.  All  con- 
cur. .«,,,»_ 

Giovannlna  DE  NKTOLA,  respondent  t. 
CJITY  OF  NEW  YORK,  New  York  Municipal 
Railway  Corporation,  and  New  York  Consoli- 
dated Railroad  Company,  appellants.  (Supreme 
Ck>urt  Appellate  Divisdon,  Second  Department 
April  16,  1920.)  Judgment  unanimously  affirm- 
ed, with  costs.    No  opinion. 


In  the  matter  of  proving  the  last  will  and  tes- 
tament of  Lela  DE  VOEs  late  of  the  city  of 
Schenectady.  N.  Y.,  deceased.  (Supreme  Court 
Appellate  Division,  Third  Department.  May 
14,  1920.)  Motion  to  dismiss  appeal  granted, 
unless  the  appellant  files  and  serves  an  under- 
taking, within  20  days,  and  pa^s  $10  costs  of 
motion ;  if  such  undertaking  is  nled  and  served* 
and  costs  paid,  the  motion  is  denied*  without 

costs.  «MiMi» 

Israel  T.  DEYO  and  Charles  H.  Hitchcock, 
respts.,  y.  Charles  I.  HUDSON  and  others, 
applts.  (Supreme  Court  Appellate  Division, 
Third  Department  May  18,  19200  Motion 
denied.  Kiley.  J.,  not  sitting.  Sse,  also,  191 
App.  Dlv.  655,  181  N.  Y.  Supp.  846. 


Jacob  J.  DICKINSON,  Applt,  v.  NEW 
YORK  TRIBUNE,  Inc.,  Respt  (Supreme 
Court  Appellate  Division,  First  DeparUnent 
AprU  28,  miO.)  Order  ^rmed,  with  $10  oosU 
and  disbursements    No  opinion.    Order  filed. 


In  the  Matter  of  (George  DODQE.  (Supreme 
0>urt  Appellate  Division,  First  Department 
April  28,  1920.)  Order  affirmed,  with  f  10  costs 
and  disbursements.     No  opinion.     Order  filed. 


John  J.  DONOVAN,  appellant  t.  John  0. 
MABEN.  respondent  (Supreme  C]k>urt  Appel- 
late Division,  Second  Department  March  19, 
1920.)  Order  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  denied,  with  $10  costs. 
In  Oshinsky  v.  Gumberg,  188  App.  Div.  23,  176 
N.  Y.  Supp.  406,  this  court  formulated  an  opin- 
ion which  contained  the  rules  that  should  guide 
the  court  in  determining  motions  of  this  hind. 
Under  the  authority  of  that  case  the  motion  to 
vacate  the  order  for  examination  of  defendant 
should  have  been  denied.  Jenks,  P.  J.,  and 
Mills,  Blackmar,  Kelly,  and  Jaycox,  JJ.,  con- 
cur. 


John  C,  DONOVAN,  appellant,  v.  John  C. 
MABEN,  respondent  (Supreme  Cburt  Appel- 
late Division,  Second  Department  March  26, 
1920.)    Motion  denied,  with  $10  costs. 
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Walter  J.  DUFFY,  respondent,  v.  Herbert 
S.  ASCHBR  and  Sylvia  ASOHBR.  appellants. 
(Supreme  Court,  Appellate  Division,  Second 
Department  March  19,  1920.)  Jud^ent  af- 
firmed, with  costs,  as  to  ai^>ellant  Sylvia  Ascher. 
Judgment  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event,  as  to  defendant 
Herbert  S.  Ascher.  The  burden  of  proof  was 
upon  the  plaintiff  to  show  that  the  defendant 
husband  was  responsible  for  the  negligence  of  his 
wife  in  operating  the  car  at  the  time  of  the  ac- 
cident. While  his  ownership  of  the  automobile 
was  prima  facie  evidence  of  responsibility,  the 
presumption  disappears  in  the  face  of  evidence 
that  he  was  not  present  and  took  no  part  in  op- 
erating the  car  at  the  time  of  the  accident. 
Potts  V.  Pardee,  220  N.  Y.  431,  116  N.  B.  78. 
The  fact  that  the  car  was  operated  by  his  wife 
was  not  enough,  without  showing  that  the  prin- 
ciple of  respondeat  superior  appUed  to  the  case 
presented.  No  attempt  was  made  by  the  plain- 
tiff to  show  that  the  wife  was  engaged  upon  the 
husband's  business  at  the  time.  The  evidence 
shows  that  ^e  was  interested  in  war  work  in- 
volving operation  of  automobiles,  for  which  the 
husband  was  not  liable,  and  the  mere  fact  that 
she  had  her  seven  year  old  daughter  with  her 
is  insufficient  to  meet  the  defendant's  denial  of 
knowledge  of  her  operatioil  and  purposes.  The 
learned  trial  judge  dismissed  the  complaint  as 
to  the  husband  at  the  close  of  plaintiff's  case, 
but  subsequently  reversed  his  decision  and  sub- 
mitted the  question  ol  the  husband's  liability  to 
the  pnry  as  a  question  of  faot.  We  think  the 
original  disposition  was  right,  and  that  it  was 
error  to  submit  the  ease  against  the  husband  to 
the  jury.  Fai  thing  v.  Strouse,  172  App.  Div. 
523,  158  N.  Y.  Supp.  840,  and  cases  cited; 
Towers  v.  BJrrington,  78  Misc.  Rep.  297,  188  N. 
Y.  Supp.  119,  affirmed  without  opinion  156 
App.  Div.  892,  141  N.  Y.  Supp.  1148;  Van 
Blaricom  t.  Dodnwn,  220  N.  Y.  Ul,  115  N.  E. 
443,  L.  R.  A.  1917F,  363;  Potts  v.  Pardee,  220 
N.  Y.  431,  116  N.  E.  78;  Doran  v.  Thomsen, 
76  N.  J.  Law,  754,  71  Ati.  296, 19  L.  R.  A.  336, 
131  Am.  St.  Rep.  677.  Jenks,  P.  J.,  and  Mills, 
Putnam,  Blackmar,  and  Kelly,  JJ.,  concur. 


Gertrude  DUHNIN.  respondent,  v.  Frederick 
HERB  ST,  individually  and  as  temporary  ad- 
ministrator, etc.  (Supreme  Court,  Appellate 
Division,  Second  Department.  April  16,  1920.) 
Motion  to  confirm  referee's  report  granted ;  sub- 
stitution ordered  in  accordance  therewith.  Set- 
tle order  on  notice  before  the  Presiding  Jus- 
tice. 


John  P.  DUNN,  Applf,  v.  Ferdinand  J. 
HOERR,  Rcspt.  (Supreme  Court,  Appellate 
Division,  Fourth  Department  May  5,  1920.) 
Judgment  affirmed,  with  costs.    All  concur. 


In  the  Matter  of  the  judicial  settlement  of 
the  account  of  proceedings  of  Thomas  J.  DUR- 
KIN,  as  committee  of  the  person  and  estate  of 
James  A.  Durkin,  an  incompetent  person,  ap- 
pellant;   Louis   Baum,    respondent.     (Supreme 


Court,  AppellAte  Division,  SeoMid  Department. 
March  19,  1920.)  Order  affirmed,  with  SIO 
costs  and  disbursements.  The  order  lequirin^ 
the  committee  to  account  was  entirely  rigrht, 
since  the  committee  should  render  a  final  ac- 
count of  his  proceedings  to  the  court  by  which 
he  was  appointed.  Code  CSv.  Proc  §  2344,  as 
amended  by  Laws  1908,  c.  271.  Jenks,  P.  J., 
and  Mills,  Putnam,  and  Kelly,  JJ.,  concur. 

BLACKMAR,  J.  I  dissent,  T^e  petitioner 
is  simply  a  general  creditor  of  the  estate,  and 
has  no  standing  to  call  the  committee  to  account. 
The  property  and  right  are  vested  in  the  ad- 
ministrator. 


In  the  Matter  of  the  CITY  OF  NEW  YORK, 
re  BAST  63D  ST.  SCHOOL  SIT£^  (Supreme 
Court,  Appellate  Divieion,  First  Department. 
April  9,  1920.)  Motion  denied,  with  $10  costs. 
Order  filed. 


John  M.  EGAN,  applt,  y.  Fred  W.  QUANDT, 
respt  (Supreme  Court,  Appellate  Division, 
Fourth  DepartmeAt  March  18,  1920.)  Order 
modified,  so  as  to  provide  that  the  plaintiff  fur- 
nish a  bill  of  particulars,  which  shall  contain 
a  list  of  all  gifts  and  dates,  and  giving  time 
and  times  and  places  where  the  defendant  is  al- 
leged to  have  detained  the  wife  of  the  plaintift 
against  her  consent,  and,  as  thus  modified,  the 
order  is  affirmed,  without  costs  of  this  appeal  to 
either  party.    All  concur. 


.In  the  Matter  of  the  Claim  of  B.  I.  DU  PONT 
DE  NEMOURS  POWDER  COMPANY  v. 
CITY  OF  NEW  YORK,  under  Section  42, 
Chapter  724  of  the  Laws  of  1905,  as  Amended 
by  Section  9,  Chapter  314  of  the  Laws  of  1906. 
(Business  Damage  Commission  No.  3.)  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. January,  1920.)  Motion  for  reargu- 
ment  (189  App.  Div.  376,  179  N.  Y.  Supp.  122) 
denied.  Decision  amended  to  read  as  follows: 
Order  of  confirmation  reveived,  without  costs 
of  appeal,  award  vacated,  and  matter  remitted 
to  the  Special  Term  to  appoint  commissioners. 
All  concur. 


Max  BINHORN  v.  WEST  67TH  STREET 
GARAGE,  Inc.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  April  9,  1920.)  Mo- 
tion denied,  with  $10  costs.    ()rder  filed. 


Hyman  J.  EPSTEIN  t.  Harry  EPSTEIN. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. April  9.  1920.)  Motion  to  dismiss 
appeal  granted,  with  $10  costs.    Order  filed. 


V. 


ESSANAY  FILM  MFG.  CO.,  Applt, 
Charles  CHAPLIN.  Respt  (two  cases).  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. March  26,  1920.)  Order  affirmed,  with 
SIO  costs  and  disbursements.  No  opini<m.  Or- 
er  filed.  • 
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In  the  Mfttter  of  the  application  of  Frank 
EWING,  for  admission  to  the  har  (from  the 
State  of  Pennsylvania).  _(Snpreme  CJourt,  An- 
pellate  IHvision,  Seccmd  £)epartment  Apnl  9, 
1920.)    Application  granted. 


Edward  FALCK  v.  Leopold  WEISS.  (Su- 
preme (3oart,  Appellate  Division,  First  Depart- 
ment May  7,  1920.)  Application  denied,  with 
$10  costs,  and  stay  vacated.    Order  signed. 


FAM/KILL  CONSTEUOTION  COMPANY, 
Inc.,  respondent,  v.  George  0.  HUDSON,  ap- 
pellant. (Supreme  Court*  Appellate  Division, 
Second  Department.  March  19,  1920.)  The 
affirmative  testimony  of  Stow,  that  plaintiff  lent 
the  420  feet  of  cable  for  use  by  this  digger 
while  engaged  on  thia  contract,  is  not  denied 
by  Day,  the  engineer,  although  he  gives  an  ac- 
count of  the  transaction  somewhat  different. 
Therefore  we  cannot  reject  the  court's  finding 
of  fact  that  the  cable  was  so  furnished  to  be 
afterwards  left  on  the  dock  at  the  end  of  the 
work.  It  is  admitted  that  instead  of  being  left 
on  the  dock  it  was  taken  away  after  the  dig- 
ger had  finished  the  work.  The  judgment  for 
its  value  is  therefore  unanimously  affirmed,  with 
costs. 


FALLKILL  CONSTRUCTION  COMPANY, 
Inc.,  respondent,  v.  George  C.  HUDSON,  appel- 
lant (Supreme  Court,  Appellate  Division.  Sec- 
ond Department  April  9,  1920.)  Although 
Mr.  Stow,  who  hired  this  digger  from  defendant 
for  $40  a  day,  Vas  a  superintendent  in  the  state 
highway  department,  he  furnished  the  cable 
as  an  official  of  plaintiff.  The  trial  court  found 
that  this  420-foot  cable  was  not  furnished  to  re- 
place the  digger's  150-foot  broken  cable,  but 
was  lent,  to  be  returned  at  the  end  of  the  job ; 
also  that  defendant  was  so  advised.  We  can- 
not disregard  such  findings,  or  the  liability  thus 
arising,  because  of  the  maritime  rule  by  which 
vessel  charterers  are  for  some  purposes  deemed 
to  be  owners.  After  the  job  was  through, 
plaintiff  was  entitled  to  have  back  this  cable, 
or  to  recover  its  value.  Motion  for  reargument 
denied. 


Amelia  M.  FARDETTE,  as  administratrix, 
etc.,  respondent  and  appellant,  v.  NEW  YORBl 
&  STAMFORD  RAILWAY  COMPANY,  ap- 
pellant; Farron  S.  Betts,  respondent  (Su- 
preme CJourt,  Appellate  Division.  Second  De- 
partment March  19,  1920.)  Motion  denied, 
with  $10  costs. 

James  H.  FARNUM,  respt,  v.  INTERNA 
TIONAIi  RAILWAY  CO.,  applt  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
March  18,  1920.)  Judgment;  and  order  re- 
versed, and  new  trial  granted,  with  costs  to  ap- 
pellant to  abide  event  upon  the  ground  that 
the  verdict  is  against  the  weight  of  the  evidence 
upon  the  question  of  damages  and  is  excessive, 


unless  the  iila&itiS  than,  within  10  days,  stip- 
ulate to  reduce  the  verdict  to  the  stmi  of  |8,000i 
as  of  the  date  of  the  rendition  thereol^  in  which 
eivoit  the  judgment  la  modified  accordingly^  and, 
as  so  modified,  is,  together  with  the  order, 
affirmed,  without  coats  of  this  appeal  to  either 
party.    All  concur. 


Omer  FEIZI,  Respt,  v.  Alexander  O.  OAS- 
TRIOTIS  et  aL,  impld.,  etc,  Applts.  (Supreme 
Court,  Appellate  Division,  BHrst  Departmoit 
April  23,  1920.)  Order  affirmed,  with  $10  coutB 
and  disbursements.    No  opinion.    Order  filed. 


Charles  A.  FINNEGAN,  Applt,  v.  BUFFA- 
LO PRINTING  PRESS  FEEDERS'  &  AS- 
SISTANTS' UNION,  NO.  15,  Inc.,  et  al.. 
Respts.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  O,  1920.)  Motion 
granted  and  appeal  dismissed,  with  costs. 


FIRST  NATIONAL  BANK,  Respt.  v.  ZI1> 
BERMAN-ROTHSCHILD  FXJRNITURB  CO., 
Inc.,  Applt.  (Supreme  CSourt  Appellate  Divi- 
sion, First  Dei)artment  April  23,  1920.)  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
No  opinion.    Order  filed. 


FIRST  NATIONAL  BANK  OF  AURORA, 
Respt,  ▼.  PRECISION  CASTINGS  CO.,  Inc., 
Applt  (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  5,  1920.)  Motion 
to  dismiss  appeal  granted,  wiu$10  costs. 


Isadore  FOGBL  «t  al.  v.  Gustavo  WACHT 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department  May  7,  1920.)  Application 
denied,  with  $10  costs,  and  stay  vacated.  Or- 
der signed.  

Floyd  Y.  FORBES,  Applt,  v.  John  F.  HY- 
LAN  et  al^  Respts.  (Supreme  Court,  Appellate 
Division,  First  Department  April  28,  1920.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   No  opinion.    Order  filpd. 


FRAI^CB  &  CANADA  STEAMSHIP  COR- 
PORATION V.  BERWIND-WHITE  COAL 
MINING  CO.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  March  20.  19200 
Motion  granted;  question  certified.  Order  filed. 
See,  also,  191  App.  Div.  105,  180  N.  Y.  Supp. 
709. 


FRANKLIN  FIRE  INSURANCE  CO.  OF 
PHILADELPHIA  v.  Emanuel  WEINBERG  et 
aL  (Supreme  Court,  Appellate  Division,  First 
'      irtment     April   23,    1920.)     Application 


Department 
granted.     Order  signed. 
!R       -    ■ 


lep.  644,  181  N.  Y.  Supp.  15. 


See,  also,  110  Misc. 
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Karl  FRBUND,  plaintifF,  v.  James  P.  SILO 
and  James  P.  SILO,  Jr.,  etc.,  defendants.  (Sv^ 
preme  Court,  Appellate  EWvision,  Second  De- 
partment April  23,  1920.)  Motion  for  stay 
denied,  without  costs. 


In  the  Matter  of  Louis  FRIDIGER.  an  at- 
torney. (Supreme  Court,  Appellate  LHvision, 
First  Department.  March  26,  1920.)  Eefer- 
ence  ordered  before  Hon.  John  W.  Goff,  official 
referee.    Order  filed. 


In  the  Matter  of  Herman  G.  FRIEDMANN, 
an  attorney.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  March  26  J920.)  Ref- 
erence ordered  before  Hon.  John  W.  Goflf,  offi- 
cial referee.  Respondent  may,  if  he  desires,  file 
an  amended  answer  within  another  20  days  from 
date.    Settle  order  on  notice. 


FULD  &  HATCH  KNITTING  C0«  respt., 
V.  Rudolph  SCHRBIBBR,  applt.  (Supreme 
CJourt,  Appellate  Division.  Third  Department. 
May  5,  1920.)  Appeal  withdrawn  on  stipula- 
tion. 


Matter  of  Frank  FULLER,  deceased.     (Su- 
preme   Court,   Appellate    Division,    First   De- 
partment.    May  7.  1920.)    Motion  to  dismiss 
^appeal  granted,  with  $10  costs.     Order  filed. 


Thomas  F.  GAGBN  et  al.  v.  Jose  P.  RAMI- 
REZ et  al.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department,  March  26.  1920.)  Mo- 
tion to  dismiss  appeal  granted,  with  |10  costs. 
Order  filedl 


Cornelius  GALLAGHER,  respondent,  v.  Ed- 
ward S.  PEROT  and  Minnie  B.  JACKSON  as 
executrix,  etc.,  of  George  J.  Jackson,  deceased, 
appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  April  9,  1920.) 
Interlocutory  judgment  affirmed,  with  costs. 
No  opinion.  Jenks,  P.  J.,  and  Putnam,  Black- 
mar,  and  Jaycoz,  JJ.,  concur.  Rich,  J.,  dis- 
sents, upon  the  ground  that  the  finding  is 
against  the  weight  of  evidence. 


Margaret  GALVIN,  as  administratrix,  etc., 
of  William  (Salvin,  deceased,  respondent,  v. 
FEDERAL  SUGAR  REFINING  COMPANY, 
appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  April  9,  1920.) 
Judgment  and  order  unanimously  affirmed,  with 
costs.    No  opinion. 


In  the  Matter  of  the  petition  of  Albert 
GARDNER  to  register  the  title  to  certain 
lands,   etc.     (Supreme  Court,  Appellate  Divi- 


sion,^ Second    Department     April   9,    1920.) 

Final  order  and  Judgment  registering  title  re- 
versed, with  costs  to  appellant,  and  proceed- 
ings unanimously  dismissed,  with  costs.  This 
court  finds  that  the  title  of  the  petitioner  re- 
spondent as  presented  in  tiie  record  is  unmar- 
ketable, because  William  Gardner  or  his  rep- 
resentatives were  not  made  parties  defendant 
to  the  partition  suit  under  which  the  petition- 
er claims  title  (Gardner  v.  New  York  Consol- 
idated Card  Company,  166  App.  Div.  938,  151 
N.  Y.  Supp.  lllT)^  and  because  said  Gardner 
or  his  representatives  were  not  made  parties 
to  this  proceeding^  nor  was  there  any  trial,  de- 
cision, or  determmation  by  the  learned  judge 
at  Special  Term  of  the  objection  raised  in  the 
answer  of  defendant  Gardner,  and  also  for  the 
reason  that  there  is  a  conflict  between  the  pe- 
titioner respondent  and  defendant  appellant 
involving  title  to  part  of  the  property  which 
has  not  been  tried  or  determined,  rnie  recital 
in  the  final  order  or  judgment  appealed  from, 
as  a  basis  therefor,  that  'no  adverse  claimant 
or  objector  or  party  to  this  proceeding  having 
appeared  or  objected,"  is  erroneous,  and  is 
contradicted  by  the  record.  Jenks,  P.  J.,  and 
Mills,  Putnam,  Blackmar.  and  Kelly,  JJ.,  con- 
cur.   Settle  order  on  notice. 


Marguerite  F.  GARVEY,  an  infant,  by  Mary 
GARVEY,  her  guardian  ad  litem,  respondent, 
V.  C.  JOHANN  &  SONS,  Inc.,  appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. April  23,  1920.)  Judgment  and  or- 
der reversed,  and  new  trial  granted,  costs  to 
abide  the  event,  upon  the  ground  that  the  ver- 
dict, which  exonerates  plaintiff  from  contribu- 
tory negligence,  is  agamst  the'  weight  of  the 
evidence.  Jenks,  P.  J.,  and  MiUs  and  Put- 
nam, JJ.,  concur.  Blackmar  and  Kelly,  JJ., 
vote  for  affirmance. 


GENERAL  INVESTMENT  CO.  v.  Alvin  M. 
CRAIG.  (Supreme  Court,  Appellate  Division, 
First  Department  April  23,  1920.)  Motion 
denied,  with  $10  costs.    Order  filed. 


GEORGE  BOIKO  &  CO.,  Inc.  y.  ATLAN- 
TIC WOOLEN  MILLS,  Inc.  (Supreme  Court 
Appellate  Division,  £^rst  Department  April 
23,  1920.)    Application  granted.    Order  signed. 


Annie  M.  GBRAGHTY,  respondent  v.  RYE 
BEACH  CLUB  and  another,  appeUants,  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment April  16,  1920.)  Judgment  affirm- 
ed by  default,  with  costs.  Jenks,  P.  J.,  and 
Mills,  Rich,  Putnam,  and  Blackmar,  JJ.,  con- 
cur. 


Annie  M.  GBRAGHTY,  respondent  v.  RYE 
BEACH  C5LUB  and  RYE  CONSTRUCTION 
CX)MPANY,  Inc.,  appellants.     (Supreme  Court, 
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Appellate  DMidoii,  Second  Department  April 
16,  ld20.)  Motion  to  open  default  granted, 
without  coats,  on  condition  that  appellant  per- 
fect the  appeal,  place  the  case  on  the  May 
calendar,  and  be  ready  for  argument  when 
reached;  otherwise  motion  denied,  with  $10 
costs. 


Herman  M.  GIDDEN,  applt.,  t.  Leandro  P. 
GAXIOLA,  respt.  (Supreme  Court,  Appel- 
late Division,  First  Department.  May  7, 
1920.)  Orders  reversed,  with  $10  costs  and 
disbursements,  and  motions  denied,  with  $10 
costs,  on  the  ground  that  there  is  no  evidence 
that  the  defendant  was  enticed  into  this  state 
by  trick  or  device.    Orders  filed. 


Thomas  F.  GLEASON,  respt.,  t.  Alvah  G. 
AUCHU,  impld.,  etc.,  applt.  (Supreme  Court, 
Appellate  Division,  First  Department.  April 
9,  1920.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


Winifred  GLEASON,  respt.  v.  Ahrah  G. 
AUCHU,  impld.,  etc.,  applt.  (Supreme  Court, 
Appellate  Division,  First  Department.  April 
9,  1920.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


Edmund  GLUECK  et  al.  v.  Samuel  P.  TULL. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment- May  7,  19290.)  Motion  granted. 
Settle  order  on  notice. 


Edmund  GLUECK  v.  Samuel  P.  TULL  et  al. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. May  7,  1920.)  Motion  granted. 
Settle  order  on  notice. 


Jacob  M.  GOLDBNKOFF,  plaintiff,  v.  AL- 
BANY LAW  SCHOOL,  defendant  (Supreme 
(yourt.  Appellate  Division,  Third  Department. 
May  14,  1920.)  We  think  the  papers  upon 
which  the  county  judge  based  his  action  in 
granting  the  injunction  did  not  state  facts  suf- 
ficient to  justify  this  discretionary  order.  It 
is  therefore  vacated.    All  concur. 


Philip  GOLDFABB,  respondent,  v.  Gkorge  G. 
FRIES,  Robert  G.  FRIES,  and  Emma  H. 
FRIES,  appellants.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  April  23, 
1920.)  Judgment  and  order  unanimously  af- 
firmed, with  costs.    No  opinion. 


Charles  GOLDSTEIN,  applt,  v.  Edward  Y. 
LE  FBVKB*  respt  (Supreme  Court,  Appellate 
Division,   First   Department     May   7,   19200 


Order  of  March  20,  1920,  reversed,  with  $10 
costs  and  disbursements,  and  motion '  denied, 
with  $10  costs;  appeal  from  order  of  March 
31,  1920,  dismissed.    No  opinion.    Order  filed. 


GORHAM  COMPANY,   respt  ▼.  Alfred  F. 


HAGAR,  impld.,  etc.,  applt     (Supreme  Court 
tpellato  Division,   First  Department     April 


App 


23,  1920.)    Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 

In  the  matter  of  the  claim  of  Anna  GRAITFE, 
widow,  for  compensation  under  the  Workmen's 
CJompensation  Law  for  herself  and  minor  chil- 
dren for  the  death  of  Felix  GrafPe,  claimant,  re- 
spondent against  ABTCOLOR  PRINTING 
COMPANY,  employer,  and  .ETNA  LIFE  IN- 
SURANCE COMPANY,  insurance  carrier,  ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Third  Department  May  18, 1920.)  Motion  de- 
nied. See,  also,  191  App.  Div.  609,  181  N.  T. 
Supp.  707.  

James  G.  GRAHAM,  as  Trustee,  etc.  v.  COL- 
ONIAL SAND  &  STONE  CO.,  Inc.  (Supreme 
Court,  Appellate  Division,  First  Department 
April  9,  1920.)  Application  denied,  with  $10 
costs,  and  stay  vacated.    Order  signed. 


In  the  Matter  of  the  application  of  John  K. 
GRAVES,  for  admission  to  the  bar  (from  the 
state  of  Virginia).  (Supreme  CJourt  Appellate 
Division,  Second  Department  April  9,  1920.) 
Application  granted. 


In  the  Matter  of  Robert  J.  GRAY,  deceased. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. April  &,  1920.)  Motion  granted. 
Order  filed. 


Sarah  GREENBBRG.  as  Admz.jetc.,  Applt, 
V.  BROOKLYN.  QUEENS  COUNTY  &  SUB- 
URBAN RAILROAD  COMPANY.  Respt  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. March  26.  1920.)  Order  affirmed,  .with 
$10  costs  and  disbursements.  No  opinion.  Or- 
der filed. 


Abner  GREENBERG,  Applt.,  v.  JEROME 
H.  REMICK  &  CO.,  Respt.  (Supreme  Court 
Appellate  Division,  First  Department  April 
23,  1920.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


J.  Lawrence  GREENFIELD  et  al.,  Respts., 
V.  FORDHAM  HEIGHTS  REALTY  CO.,  Inc., 
Applt.  CSopreme  Court,  Appellate  Division, 
First  Department  March  26,  1920.)  Judg- 
ment and  order  affirmed,  with  costs.  No  opin- 
ion, Smith  and  Page,  JJ.,  dissent.    Order  filed. 


Digitized  by 


Google 


938 


181  NEW   TORK  8UPPLBMB19T 


Emma  OREBR,  Applt  y.  Thomas  SLATBR, 
Respt.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  May  5,  1920.)  Order  re- 
versed, with  $10  costs  and  disbursements,  and 
motion  denied,  with  $10  costs.    All  concur. 


Harry  R.  GREGORY,  Respt.,  v.  DIRECTOR 
GENERAL  OP  RAILROADS,  Applt.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. May  5,  1920.)  Judgment  and  order 
affirmed,  with  costs.     All  concur. 


In  the  Matter  of  the  Application  of  Julia  V. 
GRILLI,  for  a  writ  of  mandamus  to  William 
C.  Ormond  et  aL,  constituting  the  Board  of  As- 
sessors, etc,  and  Jacob  Brenner,  Commissioner 
of  Jurors,  etc.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  April  9,  1920.  Or- 
der affirmed,  with  $10  costs  and  disbursements, 
upon  the  opinion  of  Mr.  Justice  Lazansky  at 
Special  Term.  110  Misc.  Rep.  45,  179  N.  Y. 
Supp.  796.  Jenks,  P.  J.,  and  Mills,  Blackmar, 
K^,  and  Jayoox,  JJ.,  concur. 


Hdene  B.  GROSS,  Applt.,  y.  FOREIGN 
PRODUCTS  CO.,  Inc.,  Respt  (Supreme 
Court,  Appellate  Division,  First  Department 
April  16,  192O0  Judgment  affirmed,  with  costs. 
No  opinion.    (>rder  filed. 


Helena  B.  GROSS  ▼.  FOREIGN  PROD- 
UCTS CO.,  Inc.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  May  7,  1920.)  Mo- 
tion denied*  with  |10  costs.    Order  filed. 


GUARANTY  TRUST  CO.  of  NEW  YORK, 
Respt.,  V.  POSTAL  LIJ<B  INSURANCE  CO., 
Applt  (Supreme  Court,  Appellate  Division, 
First  Department.  April  23,  1920.)  Order  af- 
firmed, with  $10  costs  and  diBbursements,  with 
leave  to  defendant  to  withdraw  demurrer  and  to 
answer,  on  payment  of  said  costs  and  $10  costs 
at  Special  Term.    No  opinion    Order  filed. 


Ida  GULDI,  as  administratrix,  etc»  of  Adolph 
T.  Guldi,  deceased,  appellant,  v.  LONG  IS- 
LAND RAILROAD  COMPANY,  respondent 
(Supreme  Court.  Appellate  Division,  Second  De- 
partment. April  9,  1920.)  MoHon  for  reargu- 
ment  or  for  leave  to  appeal  to  the  Court  of  Ap- 
peals denied,  without  costs. 


In  the  Matter  of  Stephen  M.  HALL,  a  stock- 
holder and  director  of  Tiffany,  Hall  &  Co.,  Inc. 
(Supreme  Court.  Appellate  Division,  First  De- 
partment    April    9,    1920.)     Order,   affirmed 


with  $10  costs  and  disbursements.    No  opinion. 
Laughlin,  J.,  dissento.    Order  filed* 


Samuel  HALPERIN,  Applt,  ▼.  Max 
BLANCK  et  al.,  Respts.  (Supreme  Court,  Ai>- 
pellate  Division,  First  Department.  April  23, 
1920.)  Order  affirmed,  with  $10  costs  and  diB- 
bursements.   No  opinion.    Order  filed. 


mpensat: 

made  by  Mary  HANLEY,  under  the  Workmen's 
Compensation  Law,  for  the  death  of  Thomas 
Hanley,  respondent  ▼•  NEW  YORK  CENTBAL 
RAILROAD  COMPANY,  employer  and  self- 
insurer,  appellant.  (Supreme  Court,  Appellate 
Division,  Third  Department  May  5,  1920.) 
Award  reversed,  and  claim  dismissed,  on  the 
ground  that  the  deceased  was  engaged  In  inter- 
state commerce,  under  the  authority  of  Southern 
Pacific  Co.  V.  Industrial  Accident  Commission, 
174  Cal.  8,  161  Pac.  1189,  L.  R.  A.  1917E,  262, 
and  Southern  Pacific  Co.  v.  Industrial  Aocident 
Commission,  174  Cal.  16,  161  Pac.  1142.  All 
concur,  except  Kiley,  J.,  who  dissents. 


HANSON  PLACE  METHODIST  EPISCO- 
PAL CHURCH,  respondent,  v.  ORANFORD 
COMPANY,  appellant,  and  another,  defendant 
(Supreme  Court,  Appellate  Division,  Second 
Department.  April  16,  1920.)  Motion  granted, 
on  condition  that  the  appeal  foe  brought  on  for 
argument  on  the  first  Monday  of  the  May  tenn. 


In  the  Matter  of  the  Judicial  settlement  of  the 
second  intermediate  account  of  David  W. 
HAKKNESS  et  al..  as  executors,  etc,  of  Julia 
Lorillard  Butterfield,  deceased.  In  re  judicial 
settlement  etc.,  of  Albert  Francis  HAGAR,  etc. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment April  9,  1920.)  Decree  (176  N.  Y. 
Supp.  34/7)  of  the  Surrogate's  Court  of  Putnam 
County  amrmed,  with  a  separate  bill  of  costs  to 
each  respondent  who  has  filed  a  brief,  payable 
out  of  the  estate.  No  opinion.  Mills,  Putnam, 
Kelly,  and  Jaycox,  JJ.,  concur.  Rich,  J.,  votes 
to  modify  the  decree  by  making  the  stenogra- 
pher's fees,  which  have  been  charged  against  Mr. 
Ragar  personally,  payable  out  of  the  estate. 
See,  also,  183  App.  Div.  396,  170  N.  Y.  Supp. 


HARRIS  T.  ROGERS  et  aL  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
January,  1920.)  Action  by  James  D.  Harris, 
for  himself  and  all  other  stockholders  of  the 
State  Bank  of  Williamson,  of  Williamson,  N. 
Y.,  aaainst  Willis  P.  Rogers  and  others,  from 
a  judgment  for  plaintiff  for  an  insufficient 
amount  he  appealed.  The  Appellate  Division 
dismissed  the  appeal  in  part,  and  affirmed  judg^ 
ment  in  part  (190  App.  Div.  208,  179   N.  Y. 
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Supp.  799),  and  plaintiff  moves  to  amend  deci- 
sion and  order.  Motion  denied,  and  motion  for 
reargament  and  motion  for  leave  to  appeal  to 
Court  of  Appeals  denied. 

PER  CURIAM.  In  view  of  the  feet  that  the 
complaint  was  dismissed  as  to  the  defendant 
Itogers,  and  none  of  the  money  collected  bv  the 
plaintiff  was  contributed  by  him,  we  concluded 
to  review  the  judgment  as  to  him,  and  reached 
the  conclusion  that  as  to  him  it  should  be  af- 
tirmed.  Furthermore,  the  defendant  Rogers  has 
stipulated  to  withdraw  his  motion  to  dismiss  the 
appeal.'  Motion  for  reargument  denied,  with 
$10  costs.  Motion  for  leave  to  appeal  to  Court 
of  Appeals  denied. 


George  8.  HATCHER,  respt,  ▼.  UNITBD 
AMERICAN  IRON  &  STEEL  COMPANY, 
applt.  (Supreme  Court,  Appellate  Division, 
Third  Department.  May  5,  1920).  Judgment 
and  order  affirmed,  with  costs.  All  concur,  ex- 
cept Kiley,  J.,  who  dissents,  on  the  ground  that 
the  verdict  is  excessive. 


In  the  Matter  of  the  application  of  Everett 
M.  HAWLEY,  for  admission  to  the  bar  (from 
the  state  of  Kansas).  (Supreme  Court,  Appel- 
late Division,  Second  Department  April  9, 
1920.)    Application  granted. 


H.  B.  LEVINB  CO.,  Inc.,  Applt,  t.  Larry  J. 
I^IARGULIES,  Respt  (Supreme  Court.  Appel- 
late Division,  First  Department  April  9, 1920.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   No  opinion.    Order  filed. 


Otto  C.  HEINZE  V.  UNITED  STATES 
STBAAISHIP  CO.  et  al.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  May  7, 
1920.)  Motion  to  dismiss  appeal  granted,  with 
$10  costs,  unless  appellant  complies  with  terms 
stated  in  order.    Order  filed. 


George  A.  HELME  v.  Mary  A.  BUOKBLBW, 
as  Ex'x,  etc  (Supreme  Court,  Appellate  Divi- 
sion. First  Department.  April  23.  1920.)  Mo- 
tion granted;  question  certified.  Order  filed. 
See,  also»  191  App.  Div.  69,  181  N.  Y.  Supp. 
104. 


Stafford  HBNDRIX,  Respt,  v.  MANHAT- 
TAN BEACH  DEVELOPMENT  CO.  et  al., 
Applts.  (Supreme  Court,  Appellate  Division, 
First  Department  April  23.  1920.)  Order  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.  The  date  for  the  examination  to  pro- 
ceed to  be  fixed  in  the  order.  Settle  order  on 
notice.  See.  also,  181  App.  Div.  Ill,  168  N. 
y.  Supp.  316. 

Henry  K.  FORT  CO.,  Respt.,  t.  N.  LON- 
DON, Lie,  Applt    (Supreme  Court,  Appellate 


T.s.) 

Division,  First  Department  April  80,  1920.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.    Order  filed. 


Joseph  E.  HERNANDEZ  et  al.,  Respts.,  t. 
BROOKDALB  MILLS,  Inc.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
April  9,  1920.)  Order  affirmed,  with  $10  costs 
and  disbursements.    No  opinion.    Order  filed. 


Hyman    HIMBLSTEIN,    Bespt,    ▼.    NEW 
YORK     CONSOUDATED     R.     COMPANY, 

Applt  (Supreme  Court,  Appellate  Division, 
First  Department  March  26, 1920.)  Jud|[ment 
and  order  affirmed,  with  costs.  No  opinion. 
Order  filed. 


HOLLAND  FOOD  CORPORATIC)N.  re- 
spondent, V.  FIFTY-SECOND  STREET 
STORAGE  COMPANY,  Inc.  appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment April  9, 1920.)  Judgment  and  order 
of  the  County  Court  of  Kings  County  reversed, 
with  costs  to  appellant  to  abide  the  event  and 
new  trial  ordered  in  said  court,  upon  the  ground 
that  the  trial  court  erred  to  the  manifest  and 
substantial  prejudice  of  defendant  in  excluding 
its  offered  evidence  to  show  the  condition  of 
the  ceiling  as  to  stains  at  the  time  of  the  trial, 
defendant  having  shown  that  that  condition 
had  remained  unchanged,  and  also  in  receiving 
evidence  that  defendant's  manager  said  that  it 
would  adjust  plaintiff's  claim.  Jenks,  P.  J.,  and 
Mills,  Putnam,  Blackmar,  and  Kelly,  JJ.,  con- 
cur. • 


Bessie  HONIG,  Respt.,  v.  Joshua  GOOD- 
MAN, Applt.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  April  80,  1920.)  Judg- 
ment and  order  affirmed,  with  costs.  No  opin- 
ion.   Order  filed. 


Frederick  W.  HOTTENROTH,  respondent  v. 
William  HASTORF,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department.  March 
19,  1920.)  Motion  granted,  and  reargument  or- 
dered for  Tuesday,  AprU  6^  1920. 


Frederick  W.  HOTTENROTH,  respondent,  v. 
William  HASTORF,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
April  9,  1920.)  On  reargument,  judgment  re- 
versed, with  costs,  and  complaint  dismissed, 
with  costs,  on  the  ground  that  plaintiff  proved 
no  contract  for  the  sale  of  the  premises,  or 
some  note  or  memorandum  thereof  expressing 
the  consideration,  in  writing,  subscribed  by  de- 
fendant or  by  his  lawfully  authorized  agent 
Real  Property  Law  [Consol.  Laws,  o.  ^]  |  259. 
This  court  unanimously  reverses  the  second 
and  third  findings  of  fact  and  the  conduaions 
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of  law  found  by  the  court  at  Special  Term,  and 
in  place  and  stead  thereof  makes  the  follow- 
ing finding  of  fact:  (2)  Neither  the  defendant, 
nor  any  person  by  him  la^pefully  authorized, 
made  or  signed  a  contract  in  writing,  or  some 
note  or  memorandum  thereof  expressing  the 
consideration  for  the  sale  of  the  premises  de- 
scribed in  the  complaint— and  the  following  con- 
clusion of  law:  (1)  The  defendant  is  entitled  to 
judgment  dismissing  the  complaint  upon  the 
merits,  with  costs,  and  judgment  is  directed  ac- 
cordingly. Mills,  Rich,  Putnam,  Blackmar,  and 
Kelly,  JJ.,  (^ncur. 

I 
Louis  HUBBSHMAN,  -Respt.,  V.  Julius  O. 
KUGRTJVfAN  and  another,  Applts.  (Supreme 
Court,  Appellate  Division,  First  Department 
March  26,  1920.)  Order,  so  far  as  appealed 
from,  affirmed,  with  ^10  costs  and  disburse- 
menta,  with  leave  to  the  defendants  to  with- 
draw the  demurrer  and  to  answer,  on  payment 
of  said  costs  and  $10  costs  of  motion  at  Spe- 
cial Term.    No  opinion.    Order  filed. 


Louis  HUEBSHMAN,  Applt,  Y.  Juliufl  G. 
KUGELMAN  and  another,  Kespts.  (Supreme 
Court,  Appellate  Division,  ITirst  Department. 
March  26,  1920.)  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  denied, 
with  $10  costa.    No  opinion.    Order  filed. 


Joseph  HYLAND  v.  Alice  HYLAND.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment March  26,  1920.)  Motion  granted  to  the 
extent  stated  in  order.    Order  filed. 


INTEBMOUNTAIN  RAILWAY,  LIGHT  & 
POWER  CO..  Respt,  v.  John  E.  LIGGETT  et 
aL,  impleaded,  etc.,  Applts.  (Supreme  Court, 
Appellate  Division,  First  Department  May  7, 
1920.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.    No  opimon.     Order  filed. 


ITHACA  TRACTION  CORPORATION, 
applt,  V.  TRAVELERS'  INDEMNITY  COM- 
PANY, respt  (Supreme  Court,  Appellate  Di- 
vision, Third  Department  May  6,  1920^  Or- 
der (177  N.  Y.  Supp.  753)  unanimously  affirmed, 
with  costs. 


In  the  Matter  of  JAMAICA  CONSUMERS' 
[CE  CO.  (Supreme  Court,  Appellate  Division, 
First  Department.  AprU  9,  1920.)  Motion  for 
stay  granted.    Settle  order  on  notice. 


JAMBS  TALCOTT,  Inc.,  Respt,  y.  ACME 
FINISHING  CO.,  Applt  (Supreme  Court  Ap- 
pellate Division,  First  Department  April  30, 
1920.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  Order  filed.  See. 
also,  101  App.  Div.  940,  181  N.  Y.  Supp.  893. 


In  the  matter  of  the  dalm  of  William  JOB, 

claimant  respondent,  for  compensation  under 
the  Workmen^s  Compensation  Law  v.  Frederick 
W.  J.  McKIBBEN,  as  substitute  trustee  under 
the  will  of  Benjamin  Marshall,  deceased,  and 
the  Globe  Indemnity  Company,  insurance  car- 
rier, appellants,  and  James  W.  HisAop.  employ* 
er,  and  the  State  Insurance  Fund,  insurance 
carrier.  (Supreme  Court,  Appellate  Division, 
Third  Department  May  6,  1920.)  Award  re- 
versed, as  to  the  appellants,  and  the  daim 
against  them  dismissed,  upon  the  ground  that 
there  is  no  evidence  tending  to  show  any  lia- 
bility.   All  concur. 


^Joseph  JOHNSON  and  George  W.  JOHN- 
SON, copartners,  etc.,  respondents,  v.  CITY  OF 
NEW  YORK,  appellant  (Supreme  Court.  Ap- 
pellate Division,  Second  Department  Apni  16^ 
1920.)  Motion  for  reargument  denied.  Motioo 
for  leave  to  appeal  to  the  Court  of  Appeals 
granted,  without  coats. 


John  M.  JONES  t.  UNITED  ELECTRIC 
SERVICE  CO.,  Inc.  (Supreme  Court  Appel- 
late Division,  First  Department  April  23, 
1920.)  Application  denied,  with  $10  costs.  Or- 
der signed. 


JULIUS  KAYSER  &  CO.  v.  Richard  ELSE- 
MILLER,  individually  and  as  President  of  the 
Silk  Glove  Cutters'  Union,  Local  No.  888,  Am- 
sterdam, N.  Y..  of  the  United  Textile  Workers 
of  America,  Ada  Henshaw,  individually  and  as 
treasurer  of  the  Warp  Hand  &  Warpers'  Union, 
Local  No.  479,  Amsterdam,  N.  Y.,  of  the  Unit- 
ed Textile  Workers  of  America,  and  John  Doe 
and  Richard  Roe  (the  names  John  Doe  and 
Ridiard  Roe  being  fictitious,  defendants'  real 
names  being  unknown  to  plaintiff) ;  FredT  Welch, 
applt.  (Supreme  Court,  Appellate  Division, 
Third  Department  May  5,  1920.)  In  accord- 
ance with  the  stipulation  of  the  respective  at- 
torneys herein,  and  the  recommendation  of  the 
district  attorney  of  the  county  of  Montgomery 
and  the  commissioner  of  public  safety  of  the 
citr  of  Amsterdam^  the  nroceeding  is  dismissed. 
See,  also,  —  App.  Div,  — ,  178  N.  Y.  Sunp. 
897:   109  Misc.  Rep.  27.  178  N.  Y.  Supp.  130. 


JULIUS  KAYSER  h  CO.,  resot,  ▼.  Richard 
ELSEMILLER,  individually  and  as  president 
of  the  Silk  Glove  Cutters'  Union,  Local  No. 
888,  Amsterdam.  N.  Y.,  of  the  United  Textile 
Workers  of  America,  Ada  Henshaw,  individu- 
ally and  as  treasurer  of  the  Warp  Hand  « 
Warpers'  Union,  Local  No.  479,  Amsterdam, 
N.  X.,  of  the  United  Textile  Workera  of  Amer- 
ica, and  John  Doe  and  Richard  Roe  (the  names 
John  Doe  and  Richard  Roe  being  fictitious,  de- 
fendants' real  names  being  unknown  to  plain- 
tiff), defendants;  Christina  Walsh,  applt  (Su- 
preme Court  Appellate  Division,  Third  Depart- 
ment May  6,  1920.)  In  accordance  with  the 
stipulation  of  the  respective  attorneys  herein, 
and  the  recommendation  of  the  district  attoP' 
ney  of  the  county  of  Montgomery  and  the  corn- 
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missioner  of  public  safety  of  the  city  of  Am- 
sterdam, the  proceedini?  is  dismissed.  See,  also, 
—  App.  Div.  — ,  178  N.  Y.  Supp.  897;  109 
Misc.  Rep.  27, 178  N.  Y.  gnpp. 


Felix  G.  KAPELMAN,  Applt,  v.  Samuel 
WEISGLASS,  Respt.  (Supreme  Court,  Appel- 
late Diyision,  First  Department.  April  9^  1920.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   No  opinion.    Order  filed. 

Charles  KARSH,  respondent,  t.  Walter 
SCHEDLER^  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  March 
26,  1920.)    Motion  denied,  with  $10  costs. 

Isla  KAUFMANN  v.  WELLS  FARGO  &  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. April  23,  1920.)  Application  de- 
nied, with  $10  costs.     Order  signed. 


KELLY  ASPHALT  BLOCK  COMPANY, 
respondent,  v.  BROOKLYN  ALCATRAZ  AS- 
PHALT COMPANY,  appeUant  (Supreme 
Court,  Appellate  Division,  Second  Department 
March  12,  1920.)  Upon  settlement  of  the  order 
to  be  entered  upon  the  decision  of  this  court, 
it  appears  that  proper  computation  of  interest 
as  between  the  parties  in  accordance  with  the 
findings  made  indicates  that  at  the  date  of  the 
commencement  of  the  action  the  defendant  had 
paid  to  plaintiff,  or  for  its  account,  all  sums 
due,  and  had  in  fact  made  a  small  overpayment. 
The  referee  charged  defendant  with  interest  up- 
on the  two  items  disallowed  by  him  as  barred 
by  the  statute  of  limitations.  Under  our  deci- 
sion the  defendant  is  entitled  to  credit  for  these 
payments,  with  interest.  These  conclusions  ap- 
pear to  require  a  reversal  of  the  judgment  and 
dismissal  of  the  complaint,  instead  of  the  modi- 
fication directed  by  the  court  in  the  decision 
made.  A  reargument  (190  App.  Div.  750,  180 
]S.  Y.  Supp.  805)  is  therefore  ordered  u{)on  this 
question  on  March  19.  1920,  at  which  time  the 
court  will  lUsp  consiaer  plaintiff's  motion  for 
reargument  Order  190  App.  Div.  750,  ISO  N. 
Y.  Supp.  805.  reversed  on  reargument  (191  App. 
Div.  922,  181  N.  Y.  Supp.  941).  Plaintirs  mo- 
tion for  reargument  (190  App.  Div.  750,  180 
N.  Y.  Supp.  805)  denied,  191  App.  Div.  920, 181 
N.  Y.  Supp.  941. 


KELLY  ASPHALT  BLOCK  (X)MPANY, 
respondent,  v.  BROOKLYN  ALCATRAZ  AS- 
PHALT COMPANY,  appellant  (Supreme 
Court  Appellate  Division,  Second  Department 
March  26.  1920.)  Plaintiff's  motion  for  reargu- 
ment (190  Ap^.  Div.  750,  180  N.  Y.  Supp. 
805)  denied,  without  costs.  Order  (190  App. 
Div.  750.  180  N.  Y.  Supp.  805),  reversed  on 
reargument  C191  App.  Div.  922, 181  N.  Y.  Supp. 
941).  

KELLt  ASPHAI/T  BLOCK  COMPANY, 
respondent,  v.  BROOKLYN  ALCATRAZ  AS- 
PHALT   COMPANY,     appellant      (Supreme 


Court,  Appellate  Division,  Second  Department 
March  26,  1920.)  Upon  reargument  (190  App. 
Div.  760,  180  N.  Y.  Supp.  805),  it  appears 
that  readjustment  and  sdlowance  of  interest 
charges  between  the  parties  in  conformity  with 
the  decision  of  this  court  show  that  there  was 
no  money  due  plaintiff  from  defendant  The 
Judgment  appealed  from  is  therefore  reversed 
upon  the  law  and  the  facts,  with  costs  to  the 
appellant,  and  judgment  unanimously  <firected, 
dismissing  the  complaint  upon  the  merits,  with 
costs,  with  appropriate  reversal  and  modification 
of  the  findings  made  by  the  referee,  and  new 
findings  bv  this  court  in  accordance  with  its 
decision  of  February  27. 1920,  and  opinion  filed. 
Jenks,  P.  J.,  and  Mills,  Putnam,  Kelly,  and 
Jaycox,  JJ.,  concur.  Settle  order  upon  notice. 
PlaintifPs  motion  for  reargument  denied  (191 
App.  DiY.  920. 181  N.  Y.  Supp.  941). 


In  the  Matter  of  Robert  S.  KING,  an  at- 
torney. (Supreme  Court,  Appellate  Division, 
Second  DtTpartment  April  9,  1920.)  Motion 
denied.       .,  ! 


John  E.  KING,  Respt,  v.  John  L.  DUDLEY, 
Jr.,  Applt  (Supreme  Court,  Appellate  Divi- 
sion, ilrst  Department  April  23, 1920.)  Judg- 
ment and  order  affirmed,  with  costs.  No  opin- 
ion.    Order  filed. 


KINGS  COUNTY  LIGHTING  CO.  v. 
Charles  D.  NEWTON,  as  Attorney  General, 
etc.,  et  al.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  April  23,  1920.)  Mo- 
tion denied,  with  $10  costs.    Order  filed. 


Benjamin  R.  KITTRBDGE,  Applt,  v.  Wil- 
liam C.  LANGLEY,  impld.,  Respt.  (Supreme 
Court)  Appellate  Division,  First  Department 
April  9.  1^20.)  Order  affirmed,  with  $10  oosta 
and  disbursements.    No  opinion.    Order  filed. 


KZ^ASKO  FINANCE  CORPORATION  ▼. 
Meyer  ICAMINSKY  et  al.  (Supreme  Court 
Appellate  Jftivision,  First  Department.  April 
9,  1920.)  Application  denied,  with  $10  costs, 
and  stay  vacated.    Order  signed. 


Mathilda  C.  KLESPER,  respondent,  y.  John 
KLESPER,  appellant  (Supreme  Court,  Appel- 
late Division,  Second  I>ei>artment  March  12, 
1920.)  Order  reversed,  without  costs,  and  mo- 
tion denied,  without  costs,  with  leave  to  plain- 
tiff to  renew  upon  papers  which  set  forth  fully 
and  in  detail  plaintiff's  financial  condition.  The 
motion  for  alimony  was  based  upon  a  general 
allegation  by  plaintiff  that  she  was  without 
funds  for  her  maintenance  and  support,  and 
without  funds  from  which  to  pay  for  the  prose- 
cution of  the  action.  Defendant  pointed  out 
that  a  large  sum  of  money  had  recently  come 
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into  plaintiff*8  poflsessioii.  Plaintiff  makes  no 
reply  to  this.  Under  the  circumstances  this 
claim  of  defendant  should  haye  been  denied  by 
the  plaintiff  or  the  application  refused.  Brand 
V.  Brand,  178  App.  Div.  822.  166  N.  Y.  Supp. 
90.  Mills,  Rich,  Putnam,  Blackmar,  and  Jay- 
cox,  JJ.,  concur. 


In  the  Matter  of  the  application  of  Bruno 
KOEHLER  et  al.  to  compel  the  Board  of  Elec- 
tions to  print,  etc.,  their  names  on  the  Primary 
Ballots,  etc.  In  the  Matter  of  the  application 
of  Fred  WEINGAERTNER  et  al.  to  compel 
the  Board  of  Elections  to  print,  etc.,  their 
names  on  the  Primary  Ballots,  etc.  In  the  Mat- 
ter of  the  application  of  Clarence  T.  ROBIN- 
SON et  al.  to  compel  the  Board  of  Elections 
to  print,  etc.,  their  names  on  the  Primary  Bal- 
lots, etc.  In  the  Matter  of  the  application  of 
Thomas  HICKTON  et  al.  to  compel  the  Board 
of  Elections  to  print,  etc.,  their  names  on  the 
Primary  Ballots,  etc.  In  the  Matter  of  the 
application  of  George  A.  OHLERT  et  al.  to 
compel  the  Board  of  Elections  to  print,  etc, 
their  names  on  the  Primary  Ballots,  etc.  In 
the  Matter  of  the  application  of  Charles  HBIN- 
LiEilN  et  al.  to  compel  the  Board  of  Elections 
to  print,  etc.,  their  names  on  the  Primary  Bal- 
lots, etc.  In  the  Matter  of  the  application  of 
Robert  ROBINSON  et  aL  to  compel  the  Board 
of  Elections  to  print,  etc.,  their  names  on  the 
Primary  Ballots,  etc.  In  the  Matter  of  the  ap- 
plication of  George  WAGNER  et  al.  to  com- 
pel the  Board  of  Elections  to  print,  etc^  their 
names  on  the  Primary  Ballots,  etc.  In  the 
Matter  of  the  applicaUon  of  Charles  BBUOK- 
LACHER  et  al.  to  compel  the  Board  of  Elec- 
tions to  print,  etc.,  their  names  on  the  Primary 
Ballots,  etc.  In  the  Matter  of  the  application 
of  Charles  MUELLER  et  al.,  to  compel  the 
Board  of  Elections  to  print,  etc.,  their  names 
on  the  Primary  Ballots,  etc.  (Supreme  Court, 
Appellate  Division,  Second  Department  March 
29,  1920.)  Orders  affirmed,  without  costs.  No 
opinion.  Mills,  Putnam,  Blackmar,  and  Kelly, 
JJ.,  concur.  Jenks,  P.  J.,  dissents  upon  the 
ground  that  the  statute  conte^nplates  action  by 
at  least  a  maiority  of  the  committee  to  fill 
vacancies,  and  inasmuch  as  the  certificates  were 
made  by  but  one-half  of  the  total  nvober  of  the 
committee  they  are  insufficient.       <, 


Samuel  KOFFLER.  respondent,  v.  WEST- 
ERN UNION  TELEGRAPH  COMPANY,  ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department.  March  26,  1920.)  Order 
affirmed,  with  $10  costs  and  disbursements.  No 
opinion.  Jenks,  P.  J.,  and  Mills,  Blackmar, 
Kelly,  and  Jaycox,  JJ.,  concur. 


Nicholas  KOMOW,  Respt,  v.  SIMPLEX 
CLOTH  CUTTING  MACHINE  CO.  et  al., 
Impld.,  etc,  Applts.  (Supreme  CJourt,  Appel- 
Inte  Division,  First  Department.  April  9, 
1920.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.    No  opinion.     Order  filed. 


Nicholas  KOMOW,  Baipt,  ▼.  Martin  ZAWIS- 
TOWSKI,  impleaded,  'etc.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department. 
April  9,  1920.)  Order  affirmed,  with  $10  costs 
and  disbursements.    No  opinion.    Order  filed. 


Isaac  KRULBWITCH,  Respt.  v.  NATION- 
AL IMPORTING  &  TRADING  CO.,  Inc.. 
Applt  (Supreme  Court,  Appellate  Division, 
First  Department  March  26.  1920.)  Order, 
so  far  as  appealed  from,  affirmed,  with  $10  costs 
and  disbursements,  with  leave  to  defendants  to 
serve  an  amended  answer  in  10  days  upon  pay- 
ment of  said  costs,  and  $10  costs  of  motion  at 
Special  Term.    No  opinion.    Order  filed. 


Isaac  A.  KRULEWITCH  v.  NATIONAL 
IMPORTING  &  TRADING  CO.,  Inc.  (Sti- 
preme  Court,  Appellate  Division,  First  Depart- 
ment April  23,  1920.)  Motion  denied,  with  $10 
costs.    Order  filed. 


Elsie  K.  KRUSE,  respondent,  ▼.  John  Sterling 
DRAKE,  appellant.  (Supreme  Court  Appellate 
Division,  Second  Department  March  26, 1920.) 
Judgment  and  order  unanimously  affirmed,  with 
costs.    No  opinion. 

Jacob  LANDY  v.  STANDARD  SHIP- 
BUILDING CORPORATION.  (Supreme 
Court,  Appellate  Division,  First  Department 
March  26,  1920.)  Application  denied,  with  $10 
costs.    Order  signed. 


Anna  0.  LASSOB,  respondent,  y.  Samuel  J. 
KROOKS  and  another,  appellants,  and  Mary 
McMahon  and  another,  defendants.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
AprU  23,  1920.)  Motion  denied.  It  is  plain 
that  the  negotiations  between  McMahon  and 
Furst  were  not  an  extension  of  the  mortgage: 
Blrst,  because  there  is  no  evidence  that  Furst 
had  authority  to  commit  his  client  to  an  agree- 
ment of  extension;  and.  second,  because  the 
arrangement  contemplated  a  formal  written  con- 
tract between  the  parties  in  interest.  Such 
written  instrument  was  never  delivered,  because 
the  obligor  of  the  bond  would  not  consent 
There  was  no  estoppel,  because  there  was  no 
representation  made  by  the  mortgagee  with 
intent  that  it  should  be  acted  on  by  a  purchaser. 
The  receipted  bill  of  the  attorney  was  not,  and 
was  not  intended  to  be,  such  a  representation. 
Mills,  Rich,  Putnam,  and  Blackmar,  JJ.,  con- 
cur,   Jenks,  P.  J.,  not  voting. 


Anna  C.  LASSOE,  respondent  ▼.  Mary  MAO 
MAHON.  defendant  Samuel  J.  Krooks  and  Ida 
B.  Krooks,  appellants,  and  Tony  E^rinxo,  de- 
fendant. (Supreme  Court,  Appellate  Division, 
Second  Department    March  26,   1920.)    Judg- 
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ment  affirmed,  with  costs.  No  opinion.  Mills, 
Putnam,  Bladunar,  and  KeUy,  JJ..  concur. 
Jenks»  P.  J.,  not  voting. 


Rixie  O.  LATOUR,  appellant,  v.  NASSAU 
ELECTRIC  RAILROAD  COMPANY,  respond- 
ent (Supreme  Court,  Appellate  Division,  Sec* 
ond  Department.  March  19,  1920.)  Jud^ent 
unanimously  affirmed,  with  costs.    No  opinion. 


In  the  Matter  of  the  Application  of  the  City 
of  New  York  relative  to  acquiring  title,  etc. 
Opening  of  LAWRENCE)  AVENTTE  FROM 
47TH  STREET  TO  OCEAN  PARKWAY, 
etc  (Supreme  CJourt,  Appellate  Division,  Sec- 
ond Department.  March  19,  1920.)  Motion  de- 
nied, on  condition  that  the  appeal  be  perfected 
and  the  case  placed  on  the  calendar  for  the 
April  term,  to  be  argued  when  reached;  other- 
wise, motion  granted  with  |10  costs. 


Morris  LEDERMAN  v.  Samuel  tlOSSN. 
{Supreme  Court,  Appellate  Division,  ilrst  De- 
partment. AprU  9,  1920.)  Application  denied, 
with  no  oosts,  and  stay  vacated.    Order  signed. 


In  the  matter  of  the  claim  of  Basel  LEON, 
Elisabeth  A.  Leon,  and  William  D.  Leon  for 
compensation'  under  the  Workmen's  Compensa- 
tion Law,  claimants,  respondents,  v.  GILBEjRT 
KNITTING  CO.,  employer,  and  Utica  Mutual 
Insurance  Company,  insurance  carrier,  appel- 
lants. (Supreme  Court,  Appellate  Division, 
Third  Department  May  5,  1920.)  Award  re- 
versed, and  matter  remitted  to  the  commissicm, 
on  the  ground  that  notice  of  injury  was  not 
given  to  the  employer,  and  the  failure  to  give 
such  notice  has  not  been  excused  by  the  com- 
mission*   All  concur. 


Julian  LEONARD  v.  John  YOLZ.  Jeanne 
LEONARD  V.  SAME.  (Supreme  Court,  Appel- 
late Division,  First  Department  March  26^ 
1920.)  Motion  denied,  with  $10  costs.  Order 
filed. 


Mihaly  LEBOTIC,  Respt.  v.  John  TOMLB- 
NOVIC  and  one,  Applts.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  May  o^ 
1920.)    Motion  granted,  and  appeal  dismissed. 


Louis  LBVINSOHN  et  al.,  Applts.,  v.  Maurice 
CORDON  et  al.,  Respts.  (Supreme  Court  Ad- 
pellate'  Division,  Rrst  Department  April  9, 
1920.)  Order  affirmed,  with  $10  costs  and  di»> 
bursements.    No  opinion.    Order  filed. 


Joseph  LEYINSON  y.  Leon  SUNSHINE. 
(Supreme  0)urt  Appellate  Division,  First  De- 
partment March  2^  1920.)  Motion  denied, 
with  $10  costs.    Order  filed. 


Joseph  LBVINSON,"  Respt,  v.  Leon  SUN- 
SHINRApplt    (Supreme  Court,  Appellate  Di- 
vision, First  Department    April  9,  1920.)    Or-, 
der  affirmed,  with  $10  costs  and  disbursements. 
No  opinion.    Order  filed. 


Mamie  W.  LIVINGSTON,  Respt-Applt., 
V.  Harry  LIVINGSTON.  Applt-Respt  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment April  9,  1920^  Order  modified,  by  re- 
ducing counsel  fee  to  $1,600.  and,  as  so  modified, 
affirmed,  without  costs.  No  opini(m.  Order 
filed.    See,  also,  179  N.  Y.  Supp.  809. 


Harry  LOMAZOW.  appellant  v.  KNICKBR- 
B<X!KER  BAG  COMPANY,  Inc.,  respondent 
(Supreme  Court  Appellate  Division,  Second 
Department  April  9,  1920.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  and  Mills,  Blackmar,  Kelly,  and 
Jaycox,  JJ.,  concur. 


Samuel  W.  LONG  and  one,  Re8ptB»  v.  John 
J.  ENGEL  et  al.,  Applts.  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  May  5, 
1920.)  Motion  granted,  and  appeal  dismissed, 
with  costs. 

In  the  Matter  of  the  applicatioii  of  Ralph  R. 
LOUNSBURY  for  admission  to  the  bar  (from 
the  state  of  Illinois).  (Supreme  Court  Appel- 
late Division,  Second  Department  April  9, 
1920.)    Application  granted. 


Edwin  H.  LUDEMAN.  respondent,  v.  ACME 
ROAD  MACHINERY  COMPANY,  appellant 
(Supreme  Court  Appellate  Division,  Second  De- 
partment March  !%  1920.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  and  Mills,  Putnam,  Blackmar,  and 
Kelly,  J  J.,  ccmcur* 


George  A.  LUDEWIG  v.  H.  MARQX7ARDT 
&  CO.|_Inc.  (Supreme  Court  Appellate  Division, 
First  Department  May  7.  1920.)  Motion  for 
reargument  denied,  and  oner  of  this  court  en- 
tered February  27,  1920  ( —  App.  Dlv.  — ,  180 
N.  Y.  Supp.  943)  resettled.    Order  filed: 


J.  S.  LUNES(3HL0SS,  Inc- Applt,  v.  BBB- 
MAN  BROS.  CO.,  Inc.,  Respt  (Supreme 
(jourt,  Appellate  Division,  First  Department. 
April  9,  1920.)  Judgment  and  order  affirmed, 
¥rith  eosts.  No  opinion.  Laughlin,  J.,  dis- 
sents.   Order  filed. 
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James  G.  liYNOH,  Beept.,  ▼.  John  HAKT- 
LEY,  impld.,  etc.,  Applt  (Supreme  Court, 
Appellate  Division,  First  Department.  April 
9,  1920.)  Order  affirmed,  with  $10  costs  and 
disbursements.  The  date  for  the  examination 
to  proceed  to  be  fixed  in  the  order.  No  opin- 
ion.   Settle  order  on  notice. 


Max  MAAG,  Respt,  v.  AI/BERT  T.  OTTO 
&  SONS,  Inc.,  et  al.,  Applts.  (Supreme 
Court,  Appellate  Division,  First  Department. 
AprU  30,  1920.)  Order  affirmed,  with  $10 
costs  and  disbursements,  with  leave  to  de- 
fendants to  serve  an  amended  answer  on  pay- 
ment of  said  costs  and  $10  costs  of  motion 
at  Special  Term.  No  opinion.  Clarke,  P.  J., 
and  Smith,  J.,  dissent.    Order  filed. 


Joseph  A.  McALEENAN  v.  MASSAGHU- 
SETTS  BONDING  &  INSURANCE  CO.  (Su- 
preme Court  Appellate  Division,  First  De- 
partment. March  26,  1920.)  Motion  denied, 
with  $10  costs.    Order  filed. 


James  MacARTHUR,  appellant,  t.  Freder- 
ick B.  TEYBS  and  Susan  M.  Teves,  res^nd- 
ents.  (Supreme  Court,  Appellate  Division, 
Second  Department  March  19,  1920.)  Judg- 
ment unanimoasly*  affirmed,  with  costs.  No 
opinion. 

James  MacARTHUR,  appellant,  y,  Freder- 
ick E.  TEVES  and  Susan  M.  Teves,  respond- 
ents. (Supreme  d^urt,  Appellate  Division, 
Second  Department  AprU  16,  1920.)  Motion 
denied,  without  costs. 


George  G.  McCASKEY  y.  CUMBERLAND 
GLASS  MFG.  CO.  (Supreme  Court,  Appellate 
Division,  First  Department  May  17,  1920.} 
Motion  to  dismiss  appeal  granted,  with  $10 
costs  unless  appellant  comply  with  terms  stated 
in  order.    Order  filed. 


Thomas  F.  McCREADT,  Respt,  ▼.  Stephen 
WALTER,  sued  as  Stephen  Walther,  Applt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment April  9, 1920.)  Order  affirmed,  with 
i»10  costs  and  disbursements.  No  opinion.  Or- 
der filed. 


Anthony  McCULLOUGH,  respt,  v.  Annie  S. 
DIX,  applt  (Supreme  Court  Appellate  Divi- 
sion, First  Department.  April  9,  19200  Judg- 
ment and  order  affirmed,  with  costs.  No  opin- 
ion.   Order  filed. 


Frances  McCULLOUGH,  respt.,  v.  Annie  S. 
DIX,  a^plt     (Supreme  Court,  Appellate  Divi- 


sion, First  Department  April  9,  1920.)  Judg- 
ment and  order  affirmed,  with  costs.  No  opin- 
ion.   Order  filed. 


William  T.  McDOWELL  y.  STAROBIN 
ELECTRICAL  SUPPLY  CO.  (Supreme 
Court,  Appellate  Division,  First  Department. 
March  26, 1920.)  Motion  denied,  with  $10  costs. 
Order  filed. 


In  the  Matter  of  John  McGRECK)R,  an  at- 
torney. (Supreme  Court,  Appellate  Division^ 
First  I>epartment  March  26^  1920.)  Refer- 
ence ordered  before  Hon,  Henry  A.  Gilderaieever 
official  referee.    Settle  order  on  nioticew 


Hugh   Mclaughlin,   Appit,   y.   new 

YORK  telephone  CO.,  Respt  (Supreme 
Court,  Appellate  Division,  First  Department. 
April  16,  1920.)  Judgment  and  order  affirmed* 
with  costs.    No  opinion.    Order  filed. 


Alice  McNUI/TY,  respt,  y.  Stephen  B. 
MILLSPAUGH  et  al.,  applts.  (Supreme  Court, 
Appellate  Division,  Fourth  Department 
March  18.  1920.)  Judgment  affirmed,  with 
costs.    All  concur. 


Alice  McNUI/TY,  Respt,  y.  Stephen  B. 
MILLSPAUGH!  et  al.,  Applts.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  May 
5,  1920.)  Motion  for  reargument  denied,  with 
$10  costs.  Motion  for  leave  to  appeal  to  Ck>urt 
of  Appeals  denied.    Application  for  stay  denied. 


MADERO  brothers.  Inc.,  Bespt,  v. 
HARRIS  WAREHOUSES,  Inc.,  Applt  (Su- 
preme CJourt,  Appellate  Division,  First  Depart- 
ment. Agril  9,  1920.)  Determination  affirmed, 
with  costs.    No  opinion.    Order  filed. 


Julius  MAHNECH,  respondent,  y.  GREAT 
ATLANTIC  &  PACIFIC  TEA  COMPANY,  ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department  March  12,  1920.)  Judg- 
ment and  order  reversed,  and  new  trial  grant- 
ed, costs  to  abide  the  event,  unless  within  20 
days  plaintiff  stipulate  to  reduce  the  amount  of 
the  verdict  to  the  sum  of  $7,500,  in  which  event 
the  judgment,  as  so  modified,  and  the  order,  are 
unanimously  affirmed,  without  costs.  Rich, 
Putnam,  Blackmar,  Kelly,  and  Jaycox,  JJ., 
concur. 


Walter  0.  MA50N  v.  NEW  YORK  CEN- 
TRAL &  HUDSON  RIVER  RAILROAD 
COMPANY,  Applt  (Supreme  Court,  Appel- 
late Division,  Fourth  Deimrtment  May  6, 
1920.)  Judgment  and  order  affirmed,  with 
costs.    All  concur. 
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Jonas  J.  MAISEIIi,  appellant,  y.  Harry 
SHANHOLT,  respondent'  (Supreme  Cou|t, 
Appellate  Division,  Second  Department.  March 
10,  1920.)     Motion  granted,  without  costs. 


Henry  MANDBL  v.  GUARDIAN  HOIiDING 
CO.,  Inc.  (James  T.  Lee,  applt.)  (Supreme 
Court,  Appellate  Division,  First  Department 
March  26,  1920.)  Motion  to  dismiss  appeal 
granted,  with  $10  costs.    Order  filed. 


In  the  Matter  of  Frederick  W.  MATTHIBS- 
SEN,  deceased.  (Supreme  Court,  Appellate 
Division,  First  Department.  April  80,  1920.) 
Order  (109  Misc.  Rep.  297,  178  N.  Y.  Supp. 
679)  affirmed,  with  $10  costs  and  disbursements. 
Ko  opinion.     Order  filed. 


Elizabeth  G.  MAYER,  Respt,  ▼.  SOVER- 
EIGN CAMP  OF  THE  WOODMEN  OF  THE 
WORLD,  Applt  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  May  6,  1920.) 
Judgment  and  order  affirmed,  with  costs.  All 
concur. 


Anton  MELNIK,  Reept,  ▼.  L.  A.  THOMP- 
SON SOENIO  RAILWAY  00.  OF  NEW 
YORK,  Applt  (Supreme  Court,  Appellate  Di- 
vision, First  Department  April  16,  1920.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.    Order  filed. 


Benjamin  MENTER  and  one.  Respts.,  v. 
Charles  M.  MANWARING,  Applt  Benjamin 
MENTER  and  pne,  Re^pts.,  v.  Charles  M. 
MANWARING  and  one,  Applts.  (Supreme 
Court  Ap^Uate  Division,  Fourth  Department 
May  6,  1920.)  Motion  to  dismisa  appeal  grant- 
ed, with  $10  coBta 


MERCHANT  TAILORS  SOCIETY  of  NEW 
YORK  et  al.,  Respts.,  v.  JOURNEYMEN  TAI- 
LORS' UNION  oi  AMERICA,  LOCAI.  NO. 
390,  et  al^  Applts.  (Supreme  Court,  Appellate 
Division,  First  Department  April  23,  1920.) 
Order  affirmed,  with  $10  costs  and  msburso- 
ments.    No  opmion.    Order  filed. 


METROPOLITAN  LIFE  INSURANCJB  CO., 
Respt,  V.  FIFTY-NINTH  ST.  REAL  ES- 
TATE CO.,  impld.,  etc.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Depar^ent 
April  80.  19200  Judgment  affirmed,  with  costs. 
No  opinion.    Order  filed. 


In  the  matter  of  the  claim  of  William  R. 
MINER  for  compensation  under  the  Workmen^s 
Compensation   Law.     STATE   INDUSTRIAL 
181  N.Y.S.— 60 


COMMISSION,  reepondecLt  y.  Fred  L.  POR- 
TER, employer,  and  Travelers'  Insurance  Com- 
pany, insurance  carrier,  appdlants.  (Supreme 
Court,  Appellate  Division,  Third  Department 
May  5,  1920.)    Award  jonanimoualy  affirmed. 


M.  LURIE  WOOLEN  CO.,  Inc.,  Respt,  v. 
HEYMAN  COHEN  &  SONS,  Inc.,  Applt.  (Su- 
preme Ckrurt,  Appellate  Division,  First  Depart- 
ment April  &,  1920.)  Judgment  affirmed, 
with  costs.    No  opinion.    Order  filed. 


M.  LURIE  WOOLEN  CO.,  Inc.,  v.  HEY- 
MAN COHEN  &  SONS,  Inc.  (Supreme  Court, 
Appellate  Division,  First  Department  May 
7.  1920.)  Motion  denied,  with  $10  costs.  O^er 
filed. 


Albert  A.  MOERS  v.  Carrie  C.  MOERS.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment April  9,  1920.)  Motion  granted.  Order 
filed. 


CSarl  Emil  MOLLE>R  and  one,  Respts^  ▼. 
Glare  A.  PACKARD  and  one,  Applts.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment May  5,  1920.)  Interlocutory  judg- 
ment affirmed,  with  costs.  All  ocmcur,  except 
Lambert,  J.,  not  setting. 


MOODY  ENGINEERING  (X).,  Inc.,  v.  CAT- 
ALANA  DB  GAS  Y  BLBCJTRIOIDAD,  S.  A. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  7,  1920.)  It  appearing  from 
the  answering  affidavits  that  the  time  in  which 
the  defendant  was  required  to  appear  generally 
had  expired  at  the  time  the  order  to  show  cause 
waa  signed  by  the  Presiding  Justice,  the  motion 
to  extend  such  time  muat  be  denied,  and  the  ex- 
tension granted  vacated.  Motion  denied,  with 
$10  costs,  and  extension  vacated.     Order  filed. 


Anna  E.  MORGAN,  Applt,  y.  James  H.  POT- 
TER, Respt.  (Supreme  Oourt,  Appellate  Divi- 
sion, First  Department  March  26,  1920.)  Or- 
der  reversed,  with  $10  costs  and  disbursements, 
on  the  ground  of  insufficiency  of  the  moving 
papers,  and  motion  denied,  with  $10  costs,  with 
leave  to  the  defendant  to  renew  said  motion 
upon  new  papers.    Order  filed. 


Ida  MORRIS,  Respt.,  v.  John  MUIR  et  al., 
^plt  (Supreme  Court,  Appellate  Division, 
First  D^artment  April  23,  1920.)  Determi- 
nation affirmed,  with  costs.  No  opinion.  Order 
filed.  For  opinion  of  Municipal  Court  below, 
see  181  N.  Y.  Supp.  913. 


NATIONAL  SPONGE  &  CHAMOIS  CO^ 
Inc.,  Respt-^.  ST.  PAUL  FIRE  &  MARINlS 
INSUBANCB  CO.,   Applt     (Supreme  Oourt 


Digitized  by 


Google 


946 


3B1  NEW  TOBK  StTPPLBICIIHT 


Appellate  Division,  First  Department  April 
9.  1920.)  Order  appealed  from  modified,  by  re- 
stricting the  examination  to  the  matters  con- 
tained in  the  twelfth  subdivision  of  the  orig- 
inal order  for  ezaminaiion,  and  limiting  it  .to 
the  examination  of  one  of  the  firm  of  William 
H.  McGee  &  Oo.  No  opinion.  Settle  order  on 
notice. 


In  the  matter  of  the  application  of  Dverett 
li.  NEAL  et  al.,  to  compel  the  Board  of  Bleo- 
tions  to  print,  etc.,  their  names  on  the  Primary 
Ballots,  etc  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  March  29,  1920.) 
Order  affirmed,  without  oosta.  No  opinion. 
Jenks,  P.  J.,  and  Mills,  Putnam,  Blackmar,  and 
Kelly,  JJ.,  concur. 


Aloisia  NEBBLING.  apnellant,  y.  William 
MOLITOB  and  Dorothy  Molitor,  respondents. 
(Supreme  Court,  Appellate  Division.  Second  De- 
partment April  9,  1920.)  MoUon  granted, 
upon  the  filing  of  an  additional  bond  in  the 
sum  of  $2,00(K  with  the  eame  conditicms  as  the 
bond  already  nled,  without  costs.  See,  also,  111 
Misc.  Rep.  250,  182  N.  Y.  Supp.  — . 


Charlotte  B.  NBfWMAN,  Applt,  v.  Lewis  J. 
DAVIS,  Respt  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  May  6,  1920.) 
Appeal  dismiseed,  unless  app'ellant  shall  file  and 
serve  printed  papers  by  June  10th  an^  printed 
briefs  by  July  Icrt 


Perry  B.  NKWTON,  respondent,  v.  UVALDE 
CONmACJTING  OOWDPANY  and  City  of  New 
York,  appellants.  (Supreme  Court  Appellate 
Division,  Second  Department  April  9,  1^0.) 
Judgment  and  order  unanimously  affirmed,  with 
cost^.    No  opinion. 


In  the  Matter  of  the  petition  of  the  NEW 
YORK  MUNICIPAL  RAILWAY  CORPORA- 
TION and  another,  appellants,  relative  to  ac- 
quiring title,  etc.,  on  Broadway,  in  the  Borough 
of  Brooklyn,  against  Tompkins  Realty  League 
et  al.,  defendants,  and  Philip  H.  Renner  et  al.i 
respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  March  26,  1920.) 
Order  affirmed,  with  SIO  costs  and  disburse- 
ments. No  opmion.  Jenks,  P«  J.,  and  Milkii 
Blackmar,  Kelly,  and  Jaycox,  JJ.,  concur. 


NEW  YORK  &  RICHMOND  GAS  COM- 
PANY, respondent,  v.  Lewis  NIXON,  as  and 
c<HiBtituting  Public  Service  Ck>mmi8sion,  etc.,  et 
al.,  defendants,  and  C^ty  of  New  York,  appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  April  19,  1920.)  We  will 
hear  thk  appeal,  and,  if  necessary,  without 
printing,  and  the  stay  is  granted,  on  condition 
that  the  appellant  be  ready  for  anrument  and 
argue  the  appeal  upon  Friday,  Apnl  23,  1920. 


Joseph^D.  NICHOLSON,  VMpoiide&t,v.  NAS- 
SAU  ^EX5TBI0   BAlLSaOto^OOMPANY, 

api[>^lant  (Supreme  Court,  Aopellate  Division, 
Second  Department  March  IZ^  1920.)  Judg- 
ment unanimously  affirmed,  with  costs.  No 
opinion. 


In  the  matter  of  the  claim  of  John  NIBRE3- 
DURSEN,  claimant  respondent,  for  compen- 
sation to  himself  under  the  .State  Workmen's 
Compensation  Law  af^ainst  JOHN  T.  CLARK  & 
SON,  employer,  and  Fldeli^  &  Casualty  Com- 
pany of  New  xork,  inaurance  carrier,  apu^- 
lants.  (Supreme  (3ourt  Appellate  Division, 
Third  Department.  May  li,  1920.)  Award 
reversed  on  the  ground  that  the  evidence  does 
not  sustain  the  finding  of  the  claimant's  in- 
ability to  give  notice,  and  the  matter  remit- 
ted to  the  commission  to  take  farther  evidence 
and  to  make  specific  findings  on  the  question 
of  the  claimant's  inability  to  give  notice  and 
the  duration  of  snch  inability,  or  other  findings 
excusing  the  failure  to  give  notice.  All  con- 
cur. 


Amdia  OCKLER.  landlord,  appellant,  ▼. 
HUDSON  HOSTELRY  COMPANY,  tenant, 
and  Louis  K.  Schwartz  and  Tyro  Realty  Cor- 
poration, assignees,  or  undertenants,  respond- 
ents. (Supreme  Court  Appellate  Term,  First 
Department  April  7,  1920.)  Appeal  from 
Municipal  Court  Borough  of  Manhattan,  Third 
District.  Summary  proceeding  by  Amelia  Ock- 
ler,  landlord,  against  theHudson  Hostelry 
Company,  tenant,  and  Louis  K.  Schwartz  and 
Tyro  Realty  Corporation,  assignees  or  under- 
tenants. From  an  order  opening  a  default, 
and  setting  aside  and  vacatang  a  final  order, 
the  landlord  appeals.  Order  opening  default 
reversed,  and  mial  order  reinstated. 

PER  CURIAM.  On  a  careful  examination 
of  the  record  we  can  find  nothing  in  the  mov- 
ing papers  to  Justify  the  opening  of  the  de- 
fault herein;  and,  no  sufficient  ground  for  an 
adjournment  having  been  presented  to  the  trial 
court,  the  order  opening  the  default  herein, 
and  resettling  the  order,  must  be  reversed, 
and  the  final  order  and  warrant  issued  in  pur- 
suance thereof,  awarding  .  possession  of  the 
premises  to  the  landlord,  reinstated,  with  $10 
costs. 


Amelia  0CKLE2R  v.  Louis  K.  SCHWARTZ 
et  al.,  impld.,  etc.  (Supreme  Court  Appel- 
late- Division,  First  I>epartment  April  23, 
1920.)  Application  denied,  with  $10  costs,  and 
stay  vacated.    Order  signed. 


Charles  B.  PAINE,  as  Receiver,  etc.,  t. 
VULCAN  RAIL  &  CONSTRUCTION  CO.  et 
al.,  impld.  with  Max  Radt  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department 
April  9,  1920.)  Motion  denied,  with  |10  costs. 
Order  filed. 
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In  the  Matter  of  the  petition  of  Kate  PALM- 
ER, to  render  and  settle  her  accoant  as  ad- 
ministratrix of  the  estate  of  Sarah  J.  Field. 
(Supreme  Court,  Anpellate  Division,  Second 
Department.  April  9,  1020.)  Motion  denied, 
without  costs.  The  appellant's  application 
should  be  made  in  the  Surrogate's  Court. 


John  P.  PARSONS,  Applt,  ▼.  Edith  M. 
PARSONS,  Respt.  (Supreme  Court,  Appel- 
late Diyision,  First  Deoartment.  April  9« 
1920.)  Order  reversed,  ana  motion  granted,  to 
the  extent  of  awarding  custody  of  the  infant 
children  to  plaintiff.  No  oninion.  jOrder  filed* 
bee,  also,  191  App.  Div.  545,  181  ^'.  T.  Supp. 
642. 


PAUL  J.  BXNER  &  SON,  Inc.,  Respt,  T. 
JOHN  H.  SULLIVAN  CO.,  Applt,  (two  cas- 
es).  (Supreme  (3ourt,  Appellate  Division, 
First  Department.  April  28,  1920.)  Deter- 
mination affirmed,  with  costs.  No  opinion. 
Order  fUed. 


Fremont  PAYNB,  respondent,  y.  LAW  RR- 
PORTINO  COMPANY,  appellant.  (Supreme 
Court,  AppeUate  Division,  Second  Department. 
April  9»  1920.)    Motion  denied. 

In  the  Matter  of  PBASE  PIANO  CO.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. Apnl9.1920.)  Motion  denied,  with  ^0 
costs.    Order  filed. 

In  the  matter  of  the  claim  of  Peter  PEL- 
LERIN  for  compensation  under  the  Workmen's 
Compensation  Law.  claimant,  respondent,  v. 
ENTERPRISE  GARNBTTING  (36.,  employ- 
er, and  the  American  Mutual  Liability  Insur- 
ance Co.,  insurance  carrier,  appellants.  (Su- 
preme Court,  Appellate  Division,  Third  De- 
gartmeni.  May  5,  1920.)  Award  modified,  by 
Xing  the  compensation  at  $12.06  per  week, 
and,  as  modified,  unanimously  affirmed. 


PEOPLE,  etc.,  T.  John  P.  BUDDB.  .(Su- 
preme  Court,  Appellate  Division,  First  De- 
partment. May  7.  1920.)  Motion  to  dismiss 
appeal  granted.    Order  filed. 


PEOPLE,  etc.,  Respt.,  y.  WUfred  BODIE, 
indicted  as  John  Dunn,  Applt.  (Supreme  Court, 
Appellate  Division,  First  Department  March 
26,  1920.)  Judgment  and  order  affirmed.  No 
opinion.    Order  filed. 


PEOPLE,  etc.,  V.  Max  BRINKMAN.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment. Mav  17,  1920.)  Motion  to  dismiss 
appeal  granted,  unless  appellant  comply  with 
terms  stated  in  order.     Order  filed. 


PEOPLE,  etc.,  y.  Abraham  BRODATS.  (Su- 
preme Court  AppeUate  Diyision,  First  Depart- 
ment May  7, 1920.)  Motion  to  diamisa  appeal 
granted.    Order  filed. 


PEOPLE,  etc.,  y.  William  J.  CLARKE.  (Bu- 
pteme  Court,  AppeUate  Division,  First  De- 
partment. May  7,  1920.)  Motion  to  dismiss 
appeal  granted.    Order  filed. 


PEOPLE,  etc.,  v.  Giovanni  COZZI.  (Su- 
preme Court  Appellate  Division,  First  De- 
partment May  7.  1920^  Motion  to  dismiss 
appeal  granted,     (jrd^r  filed. 


PEOPLE,  etc.,  y.  Rocco  DB  MONE.  (Su- 
preme Court,  AppeUate  Division,  First  De- 
partment April  ^,  1920.)  MoUon  to  dis- 
miss appeal  granted.    Order  filed. 


PEOPMl,  etc.,  y.  Max  ESHUK.  (Supreme 
Court  Appellate  Division,  First  Department. 
AprU  23,  1920.)  MoUon  to  dismiss  appeal 
granted.    Order  filed. 


PEOPLE,  etc.,  y.  Joseph  J.  GRBENBERG. 
(Supreme  Court,  AppeUate  Division,  First  De- 
partment May  7, 1920.)  Motion  to  dismiss  ap- 
peal granted.    Order  filed. 


PEOPLE,  etc.,  Respt,  y.  WilUam  HAT- 
DORN,  Applt  (Supreme  Court,  AppeUate 
Diyision,  First  Department  April  9.  1920.) 
Judgment  affirmed.  No  opinion.  Order  filed. 
See,  also.  225  N.  Y.  84,  121  N.  E.  463. 


PEOPLE,  etc.,  V.  James  HEALET.  (Su- 
preme Court,  AppeUate  Division,  First  De- 
partment. April  23,  1920.)  .  Motion  to  dismiss 
appeal  granted.    Order  filed. 


P£XJPL£),  etc..  y.  Michael  HCBLIHY. 
,  (Supreme  Court,  Anpellate  Division,  First  De- 
Ipartment  April  23,  1920.)  Motion  to  dismiss 
appeal  granted.     Order  filed. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Walter  KAISER,  AppeUant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
March  19,  1920.)  Judgment  of  conviction  of 
the  Court  of  Special  Sessions  affirmed.  No 
opinion.  Jenka,  P.  J^  and  Mills,  Putnam, 
Blackmar,  and  Kelly,  JJ.,  &mcati 
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PEOPIiE  of  the  State  of  New  York,  respond- 
ents, Y.  Peter  KAIJPAS,  appellant  (Supreme 
Court,  Appellate  Division,  Secbnd  Department 
March  26,  1920.)    Motion  denied. 


PBOPUBS  of  the  State  of  New  York,  respond- 
ents, V.  Peter  KAUPAS,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
April  16,  1920.)  Judgment  of  conviction  of 
the  Court  of  Special  Sessions  affirmed.  No  opin- 
ion. Jenks,  P.  J.,  and  Mills,  Bich,  Putnam, 
and  Blackmar,  JJ.,  concur. 


PEOPIJBof  the  State  of  New  York,  respts., 
T.  Jady  EIELiLY,  applt  (Supreme  Court, 
Appellate  Division,  Fourth  Department  March 
18. 1920.)  Order  affirmed.  Held,  no  question  is 
raised  by  the  district  attorney  that  the  order 
is  not  appealable,  or  of  our  jurisdiction  to  en- 
tertain the  appeal.  Upon  the  merits  we  are  of 
the  opinion  that  the  order  should  be  affirmed. 
All  concur. 


PEOPLE,  etc.,  T.  Joseph  ULYMELD.  (Su- 
preme Court,  Appellate  Division,  Krst  Depart- 
ment May  17,  1920.)  Motion  to  dismiss  ap- 
peal granted,  unless  appellant  comply  widi 
terms  stated  in  order.    Order  filed. 


PEOPLE,  etc,  V.  Iniati  LUBTP.     OS^ipreme 
-Court,   Appellate  Division,  First  Department. 
May  17,  1920.)    Motion  to  dismiss  appeal  grant- 
ed, unless  appellant  comply  with  terms  stated 
in  order.    Order  filed. 


PEOPLE,  etc  Bespt,  y.  Anton  MICHALE- 
NOK,  impleaded,  etc.,  Applt  (Supreme  Court 
Appellate  Division,  First  Department  April 
30,  1920.)  Judgment  affirmed.  No  opinion. 
Order  filed. 


PEOPLE,  etc,  V.  Michael  PANTILLIANO. 
(Supreme  Court,  Appellate  Division,  First  De* 
partment  April  23,  1920.)  Motion  to  dismiss 
appeal  granted.    Order  filed. 


PEOPLE,  etc.,  y.  Hugo  REISINGEIR.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment May  7, 1£K20.)  Motion  to  dismiss  appeal 
granted.    Order  filed. 


PEOPLE  of  the  SUte  of  New  York  ▼.  James 
BOMANO  and  one,  Applts.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  May 
&  1920.)  Judgment  of  conviction  and  order  af- 
nrmed.    All  eoskcav. 


PEOPLE  of  the  State  of  New  York,  reapoad- 
ents,  T.  Henry  SOHUTS^  appellant  (Su- 
preme Court  Appellate  Diviilon,  Second  Do- 
partment  March  12,  1920.)  Judgment  of  con- 
viction of  the  Ooun^  Court  of  Sings  County 
affirmed  by  default  Jenks.  P.  J.,  and  MiUSv 
Putnam,  Blackmar,  and  KdJy,  JJ.»  concur. 


PEOPLE,  etc,  T.  Jacob  SCHUMANN.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment May  7, 1920.)  Motion  to  dismiss  appeal 
granted.    Order  filed. 


PEOPLE,  etc,  T.  George  H.  WASHINGTON- 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  7,  1920.)  Motion  to  ' 
appeal  granted.    Order  filed. 


PEOPLE  ex  rel.  BBOADWAY  &  OGTH 
STREET  BEALTY  CO.  v.  WiUiam  H. 
WALSH,  as  Supt  of  BuildinjU,  etc.  (Supreme 
Court,  Appellate  Division,  First  Department. 
April  9, 1^0.)  Motion  for  stay  granted.  Settle 
order  on  notice* 


PEOPLE  ex  reL  BBOADWAY  &  NINETY- 
SIXTH  ST.  BBAI/TY  CO.,  Bespt,  v.  William 
B.  WALSH,  as  Supt,  etc.,  Bespt  and  Trio 
Amusement  Co.^  Inc^  Applt  (Supreme  Court 
Appellate  Division,  First  Department  May  7, 
1920.)  Order  modified,  as  stated  in  order,  and, 
as  so  modified,  affirmed,  without  costs.  No  opin- 
i(m.    Order  filed. 


Matter  of  PEOPI/E  ex  reL  John  H.  DELA- 
NEY,  as  Transit  Construction  Com't,  etc,  v. 
INTEBBOfiOUGH  BAPID  TRANSIT  CO. 
(Supreme  Court,  Appellate  Diyision,  First  De- 
partment March  26,  1920J  Motion  denied, 
with  $10  costs.    Order  filed. 


PEOPLE,  eto^  ex  reL  William  P.  GBEGCL 
r^pondent,  y.  BOABD  OF  SUPEBYISOBS 
OF  OBANGE  COUNTY,  appeUant  (Supreme 
Court,  Appellate  Division,  Seoond  Departinent 
April  9.  1920.)  Motion  denied,  without 
on  condition  that  appellant  perfect  the  ap 
and  be  ready  for  argument  on  April  16^ 


PEOPLE,  etc,  ex  reL  Henry  HIBSCH- 
BEBG,  respondent,  y.  BOABD  OF  SUPEB- 
YISOBS OF  OBANGE  COUNTY,  appdilant 
(Supreme  Conr^  Appellate  Division,  Seoimd  De- 
partment April  9,  1920.)  Motion  denied, 
without  costs,  on  condition  that  appellant  pex^ 
feet  the  apjpeal  and  be  ready  for  argoment  on 
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PBOPLOt  etc.,  er  rel.  Julian  O.  LA  VIN, 
relator,  v.  Herbert  S.  SISSON,  as  Gommia- 
Bioner  of  Excise  of  the  State  of  New  Ydrk, 
respondent.  (Supreme  Court,  Apellate  Divi- 
sion, Second  Department.  April  16,  1920.) 
Writ  sustained,  without  costs,  and  the  deter- 
mination of  the  state  commissioner  of  excise 
modified,  so  as  to  require  the  computation  of 
the  tax  upon  the  gross  sales  on  the  basis  of 
the  exemption  of  10  and  16  times,  as  the  case 
requires,  of  the  amount  of  $1,100,  being  the 
tax  paid  upon  the  certificate  in  question.  We 
think  that  the  scheme  of  the  statute  is  to  tax 
the  gross  sales  of  liquor  under  the  certificate 
for  its  duration ;  that  while  the  authority  grant- 
ed to  the  state  commissioner  of  excise  to  pre- 
scribe the  periods  of  the  returns  and  to  assess 
the  tax  based  upon  the  returns  may  result  in 
'the  computation  of  a  tax  which  would  differ 
from  a  tax  on  the  gross  sales  during  the  life 
of  the  certificate,  yet  the  primary  purpose  of 
this  authority  is  administrative,  and  is  not 
given  for  the  purpose  of  dianging  the  basis  of 
the  tax  prescribed  in  the  statute.  In  this  case 
the  requirement  of  the  quarterly  returns  and 
the  computation  of  the  tax  based  upon  them  and 
upon  "sudi  other  information  as  he  may  ac- 
quire" does  not  of  necessity  require  a  departure 
from  the  general  plan  of  the  statute  that  the  tax 
bill  shall  be  imposed  upon  the  gross  sales  dur- 
ing the  life  of  the  certificate.  Jenks,  P.  J., 
and  MillB.  Blackmar,  and  Kelly,  JJ.,  concur. 
Putnam,  J.»  not  voting. 


PEOPIiB  ex  rel.  Lindley  M.  GARRISON, 
as  Receiver  of  the  Nassau  Electric  Railroad  Co. 
V.  Lewis  NIXON,  constituting  the  Public  Serv- 
ice Commission,  etc.,  et  al.  PEOPLE  ex  rel. 
Lindlev  M.  GARRISON,  as  Rec'r  of  the  Co- 
ney Island  &  Brooklyn  Railroad  Co.  v.  SAMEX 
PEOPLE  ex  rel.  Lindley  M.  GARRISON,  as 
Rec'r  of  the  Brooklyn  Queens  County  &  Subur- 
ban Railroad  Co.  v.  SAME.  (Supreme  Court, 
Appellate  Division.  First  Department.  April 
10,  1920.)  Writs  dismissed,  and  proceedings  af- 
firmed, with  $50  costs  and  disbursements  in 
each  case  to  the  respondents,  and  leave  granted 
to  relator  to  appeal  to  the  Court  of  Appeals. 
No  opinion.    Orders  filed. 


PEOPLE,  etc^  ex  rel.  J.  Harold  McCORD, 
respondent,  v,  BOARD  OF  SUPERVISORS 
OF  ORANGE  COUNTY,  appellant.  (Supreme 
Courty  Appellate  Division,  Second  Departinent 
April  9,  1920.)  Motion  denied,  without  costs, 
on  condition  that  appellant  perfect  the  appeal 
and  be  ready  for  argument  on  April  10, 


PEOPLE  ex  reL  NEW  TORK  EDISON  CO. 
▼.  PUBLIC  SERVICE  COMMISSION  FOR 
THE  FIRST  DISTRICT,  etc.,  et  aL  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment May  7,  1920.)  It  appears  that  under 
flubdivision  1  of  section  190  of  the  Code  of  Civil 


T.a) 

Procedure  an  ai^eal  Ilea  of  right  to  tbe  Court 
of  Appeals ;  but  as  application  is  made  to  cer- 
tify a  question^  and  as  we  think  the  question 
ought  to  be  reviewed,  and  the  practice  is  not  en- 
tirely certain,  the  motion  is  granted.  Order 
filed.  See,  also,  191  App.  Div.  287,  181  N.  T. 
Suppb  259. 


PEOPLE  ex  rel.  176  WEST  87TH  STREET 
CORPORATION.  Applt,  v.  JACOB  A.  CAN- 
TOR et  al.,  as  Com'rs.  eta,  Respts.  (Supreme 
Court,  Appellate  Division,  First  Department 
April  16,  1920.)  Order  (107  Misc.  Rep.  6^  176 
N.  T.  Supp.  593)  afiirmed,  with  |10  costs  and 
disbursements.    No  opinion.    Order  filed. 

PEOPLE,  etc.,  ex  rel.  REFORMED  DUTCH 
CHURCH  OF  POUGHKEEPSIB  et  aL,  re- 
spondents, V.  John  P.  HANNIGAN  et  al..  Board 
of  Review  of  Assessments  of  the  City  of  Pongh- 
keepsie,  appeUanta.  (Supreme  Court,  Appellate 
Division,  Second  Department.  March  19,  1920.) 
Order  reversed,  with  $10  costs  and  disburse- 
ments, and  assessment  confirmed,  for  the  rea- 
son that  the  relators'  property,  although  owned 
by  a  religious  corporation,  was  not  used  for 
religious  purposes,  nor  was  such  use  contem- 
plated by  the  relator.  Pratt  Institute  v.  City 
of  New  York,  99  App.  Div.  025,  91  N.  Y.  Supp. 
136,  affirmed  183  N.  Y.  161,  75  N.  E.  1119, 
5  Ann.  Cas.  198;  People  ex  reL  Young  Men's 
Ass'n  V.  Sayles,  32  App.  Div.  197,  63  N.  Y. 
Supp.  67,  affirmed  167  N.  Y.  677,  51  N.  E. 


People  ex  reL  Missionary  Sisters  v. 
Reilly,  85  App.  Div.  71,  83  N.  Y.  Supp.  39, 
affirmed  178  N.  Y.  609,  70  N.  E.  1107.  Jenks, 
P.  J.,  and  Mills,  Putnam,  Blackmar^  and  Kelly, 
JJ.,  concur. 


'  PEOPLE  of  the  State  of  New  York  ex  rel. 
The  STAR  COMPANY,  relator,  v.  Walter  H. 
ICNAPP,  John  J.  Merrill,  and  Blichael  J. 
Walsh,  as  Tax  Commissioners  of  the  State  of 
New  York,  and  N.  W.  Canfield,  as  Deputy  Com- 
missioner, respts.  (Supreme  Court,  Appellate 
IXvifiion,  Third  Department  May  5,  1920.) 
Determinations  modified,  by  eliminating  the  tax. 
for  the  years  1904  and  1906,  and,  as  so  modi- 
fied, unanimously  confirmed,  without  costs. 


PEOPLE  of  the  State  of  New  York,  <m  com- 
plaint of  Genevieve  EVANS,  respondent,  v. 
Aahlev  EVANS,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department.  March 
26,  1920.)  Order  of  the  County  Court  of 
Kmgs  County  affirmed.  No  opinion.  Jenks, 
P.  J.,  and  Mills,  Putnam,  Blackmar,  and  Kelly, 
JJ.,  concur. 


In  re  Applioation  of  the  PEOPLE  of  the 
State  of  New  York,  by  Je«ie  S.  PHILLIPS, 
Supt  of  Insurance,  for  an  order,  etc.,  in  Re 
SmECA  FIRE  INSURANCE  COMPANY. 
(Supreme  Court,  Appell&te  Division,  Fourth  De- 
partment. May  5,  1920.)  Motion  granted,  and 
appeal  dismissed,  with  costs. 
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In  re  Application  of  the  PEOPLB  of  the 
State  of  New  York,  by  Jesse  S.  PHILLIPS 
Sapt.  of  Insurance,  for  an  order,  etc.,  in  Be 
NEW  YORK  NATIONAL  INSURANCE 
COMPANY.  (Supreme  Court,  Appellate  Divi- 
sion, Fburth  Department  May  5,  1920.)  Mo- 
tion granted,  and  appeal  dismissed,  with  costs. 


Domenico  PBSCOPAGNO  ▼.  NEW  YORK 
RAILWAYS  CO.  (Supreme  Court.  Appellate 
Division,  First  Department.  April  9,  1920.) 
Motion  to  dismiss  appeal  granted,  with  $10 
costs.    Order  filed. 


Mary  A.  PETERS,  as  Adm'x,  etc.,  Respt., 
V.  42D  ST.,  MANHATTANVILLB  &  ST. 
NICHOLAS  AVE.  RAILWAY  00^  Applt. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment April  9,  1920.)  Judgment  and  or- 
der affirmed,  with  costs.  No  opinion.  Order 
filed. 


Mary  A.  PETERS,  as  Adm'x,  etc,  ▼.  42D 
STREET,  MANHATTANVILLB  &  ST. 
NICHOLAS  AVENUE  RAILWAY  CO.  (Su- 
preme  Court,  Appellate  Dividon,  First  Depart- 
ment May  7,  1920.)  Motion  for  leave  to  ap- 
peal denied,  with  $10  costs.  Motion  for  stay 
granted.    Order  filed. 


Constantin  PETZALIS  et  al.  y.  Benjamin 
W.  MORSE  et  aL  (Supreme  Court,  Appellate 
Division,  First  Department.  May  17,  1920.J 
Motion  to  dismiss  appeal  eranted,  with  $10 
costs,  unless  appellantB  comply  with  terms  stat- 
ed in  order.     ()rder  filed. 


Dette  F.  PBTZB  v.  David  H.  KNOTT,  as 
Sheriff,  etc.  (Supreme  Court.  Appellate  Divi- 
sion, First  Department  April  30,  1920.)  Mo- 
tion denied,  with  $10  costs.    Order  filed. 


In  the  Matter  of  the  application  of  Robert 
PHILLIPS  for  admission  to  the  bar  (from  the 
state  of  Maryland).  (Supreme  Court,  Appel- 
late Division,  Second  Department  April  9, 
1920.)     Application  granted. 


Jesse  S.  PHILLIPS,  as  Superintendent  of 
Insurance  of  the  State  of  New  xork,  Plaintiff- 
appellant,  V.  PALADINO  CONTRACTINU 
COMPANY,  Defendant-respondent  (Supreme 
Court,  Appellate  Term,  First  Department 
April  7,  19200  Appeal  from  Municipal  Court, 
Borough  of  Manhattan,  First  District  Action 
by  Jesse  S.  Phillips,  as  Superintendent  of  In- 
surance of  the  State  of  New  York,  against 
the  Paladino  Contracting  Company.  From  a 
judgment  for  defendant  plaintiff  appeals.  Re- 
versed, and  new  trial  granted. 


PER  CURIAM.  The  defense  of  payment  was 
not  proved.  The  evidence  on  this  point  is  so 
confused  that  by  a  careful  reading  of  the  record 
no  sound  conclusion  can  be  drawn  thereon. 
Consequently  Uie  judgment  must  be  reversed, 
and  new  trial  granted,  with  $80  costs  to  ap- 
pellant to  abide  the  event 


PHILLIPS-JONEa  CO.,  Inc.,  applt^v.  FI- 
DELITY &  DEPOSIT  CO.  OP  MARYLAND, 
respt  (Supreme  Court,  Appellate  Division, 
First  Department  May  7.  1920.)  Order 
affirmed,  with  $10  costs  and  disbursements. 
No  opinion*    Order  filed. 


Ida  PIATTT,  an  infant,  by  Charles  Piatt  her 
guardian  ad  litem,  applt.,  v.  Ellen  HALSTEAD 
and  Alice  L.  Sawyer,  respts.  (Supreme  Court 
Appellate  Division,  Third  Department  May 
9.  1920.)  Judgment  and  order  unanimously 
affirmed,  with  costs.    Kiley,  J.,  not  sitting. 


PIBROB  COMPANY.  Respt,  v.  WESTERN 
UNION  TELEGRAPH  COMPANY,  Applt 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  May  6,  1920.)  Appeal  dismiss- 
ed, without  costs,  upon  stipulation  filed,  and 
order  appealed  from  vacated. 


Florence  PLACE,  as  administratrix,  etc,  of 
Dennis  Place,  deceased,  respondent  v.  RICH- 
ARD FITZPATRICK,  Inc.,  appellant  (Su- 
preme Court,  Appellate  Division.  Second  De- 
partment March  26,  1920.)  Judgment  and 
order  unanimously  affirmed,  with  costs.  No 
opinion. 


Wilbur  O.  POLHEMUS,  respondent,  y.  Al- 
bert Francis  HAGAR,  as  trustee,  etc.,  appel- 
lant (Supreme  Court  Appellate  Division, 
Second  Department  March  26,  1920.)  Judg- 
ment and  order  reversed^  with  costsj  and  com- 
plaint unanimously  dismissed,  with  costs,  up- 
on the  ground  that  plaintiff's  claim  is  ai^ainst 
defendant  personally  and  not  against  him  as 
trustee.  See  O'Brien  v.  Jackson,  167  N.  Y. 
31,  60  N.  E.  238.  Jenlcs,  P.  J.,  and  MiUs,  Put- 
nam, Blackmar,  and  Kelly  JJ.,  concur. 


Elizabeth  POLLOCK,  respondent,  ▼.  Leo- 
pold J.  LIPPMANN  and  AUen  N.  Terbell.  ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department  March  26,  1920.)  Order 
modified,  so  as  to  provide  only  for  a  denial  of 
the  defendants'  motion  for  judgment  upon  the 
pleadings,  and.  as  so  modified,  affirmed,  with- 
out costs.  No  opinion.  Jenks,  P.  J.,  and 
Mills,  Putnam,  Blackmar,  and  KeUy,  JJ.»  con- 
cur. 
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]<nixab«tb  POLIiOCK,  appellaiit,  ▼.  Leopold 
J.  LIFPMANN  and  AUen  N.  Terbell,  respond- 
ents. (Supreme  Court,  Appellate  Division, 
Second  Department  March  26,  1920.)  Order 
granting  motion  to  cancel  notice  of  Us  pendens 
upon  undertaking  filed  reversed,  with  |10  costs 
and  disbursements,  and  motion  denied,  with 
$10  costs.  Upon  the  papers  before  the  Special 
Term  the  case  was  not  within  the  provisions 
of  section  1071  of  the  Code  of  Civil  procedure. 
Ushman  v.  Acritelli.  Ill  App.  Div.  237,  97  N. 
Y.^  Supp.  668:  Wolinsky  v.  Okun,  111  App. 
Div.  686,  97  N.  Y.  Supp.  943;  Schenkein  v. 
Horowitz,  Special  Term,  New  York  County, 
Giegerich,  J.,  51  Misc.  Rep.  80,  99  N.  Y.  Supp. 
161:  Kennedy  v.  Hall,  61  Misc.  Rep.  78,  99 
N.  Y.  Supp.  162.  Jenks,  P.  J.,  and  MiUs,  Put- 
nam, Blackmar  and  KeHy,  JJ.,  concur. 


(181  N.T.B.) 

Catharine  QUINN,  Respt.,  t.  Herbert  I*. 
KAMBER,  Applt.  (Supreme  Court,  Appellate 
Division,  First  Department  April  80,  1920.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.     Order  filed. 


PONEMONB  BROTHERS,  Inc.,  respondent, 
V.  James  A.  KELLY,  appellant  (Supreme 
Court  Appellate  Division,  Second  Department. 
April  9,  1920.)    Motion  denied,  with  $10  cosU. 


In  the  matter  of  Julius  J.  POPPER,  an  at- 
torney. (Supreme  Court  Appellate  Division, 
First  Department.  April  16,  1920.)  Reference 
ordered  before  Hon.  John  J.  Freedman,  official 
referee.    Settle  order  on  notice. 


In  the  matter  of  the  claim  of  Mrs.  Ruth  A. 
POST  for  compensation  under  the  Workmen's 
Compensation  Law,  W.  S.  WOOD  COAL  CO., 
employer,  and  Zurich  General  Accident  &  Lia- 
bility Insurance  Company,  Ltd^  insurance  car- 
rier, appellants.  (Supreme  Court  Appellate 
Division,  Third  Department.  Mar  6.  1920.) 
Award  reversed,  and  matter  remittea  to  the 
commission,  on  the  ground  that  compensation 
should  have  been  based  on  subdivision  8  of  sec* 
tion  14  of  the  Workmen's  Compensation  Law 
(Consol.  Laws,  e.  67).    All  concur. 


(Jeorge  POVBLLO.  appellant,  ▼.  NEW  YORK 
CENTRAL  RAILROAD  COMPANY,  respond- 
ent. (Supreme  Ck>urt,  Appellate  Division, 
Second  Department.  March  19,  1920.)  Order 
oC  the  County  Court  of  Orange  County  revers- 
ed, with  costs,  and  motion  denied,  with  |10 
costs.  The  case  presented  to  the  court  did  not 
comply  with  the  rules  for  granting  new  trials 
upon  newly  discovered  evidence.  Jenks.  P.  J., 
Rich,  Blackmar,  Kelly,  and  Jayco](^  JJ.,  con- 
cur. 

Arthur  I.  QUINN,  an  infant,  etc.,  respt.  v. 
OUSTAVB  SCHIRMBR,  Inc.,  applt.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment April  16,  1920.)  'Judgment  and  or- 
der affirmed,  with  costs.  No  opinion.  Order 
filed. 


Sarah  V.  RANDALL,  respondent,  t.  L.  M. 
BLUMSTEIN,  Inc.,  appeUant.  (Supreme 
(jonrt,  Appellate  Division,  Second  Department. 
March  19,  1920.)  Motion  granted,  on  condition 
that  appellant  pay,  vrithin  five  days,  |25,  and 
that  the  appeal  be  perfected  and  the  case  plac- 
ed on  the  calendar  for  the  April  term,  and  be 
ready  for  argument  when  reached;  otherwise, 
motion  denied,  with  $10  costs. 


Herman  C.  REFFEI/T,  respondent,  t. 
BROOKLYN  DAILY  TIMES,  appeUant  (Su- 
preme  Court,  Appellate  Division.  Second  De- 
partment March  26,  1920.)  Judgment  and 
order  reversed,  and  new  trial  granted,  with 
costs  to  abide  the  event,  for  error  at  folio  864 
of  the  record  on  appeal,  in  granting  plaintiff's 
motion  to  strike  out  the  allegation  in  the  bill 
of  particulars  of  negligence  by  reason  of  vio- 
lation of  the  traffic  regulations.  This  motion 
was  not  made  until  after  the  trial  had  been 
concluded,  after  the  summing  up  of  both  coun- 
sel, and  after  the  judge  had  charged  the  jury 
on  the  issue  presented  by  the  pleadings,  as 
amplified  by  the  bill  of  particulars.  In  view  of 
the  theory  upon  which  this  case  was  presented 
on  the  first  trial,  where  defendant  had  a  ver- 
dict, the  judgment  being  reversed  solely  for 
error  in  admission  of  evidence  (Reffelt  v. 
Brooklyn  Daily  Times,  187  App.  Div.  940,  174 
N.  Y.  Supp.  9l9),  and  the  change  in  plaintiff's 
contentions  at  tms  second  trial,  which  was  a 
matter  before  the  jury  in  the  case  now  before 
us.  it  was  error  to  allow  this  amendment  at 
this  stage  of  the  case.  We  also  find  reversible 
error  at  folios  482,  488.  where  the  leaned 
trial  judge  allowed  plainttfTs  witness,  the  po« 
liceman,  to  testify  to  his  complaint  of  criminal 
negligence  against  defendant's  chanffeur,  and 
to  explain  his  reasons  for  making  s^ch  com- 
plaint, and  to  testify  to  his  Impression  of  the 
case.  Jenks,  P.  J.,  and  Mills,  Putnam,  Black- 
mar, and  Kelly,  JJ.,  concur. 


In  the  matter  of  the  estate  of  Amanda  0. 
REYNOLDS,  deceased.  (Supreme  Ck>urt,  Ap- 
pellate Division,  Third  Department.  May  5, 
1920.)  Decree  (109  Misc.  Rep.  453,  178  N. 
Y.  Supp.  821)  unanimously  affirmed,  without 
costs. 


Rose  ROBINSON  y.  ORANQB  MANX7FA0- 
TURING  <X)RP'N.  (Supreme  Court,  Appel- 
late Division.  First  Department  May  7, 
1920.)  Applieatiou  denied,  with  $10  costs. 
Order  signed. 
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ROCKLAND  COUNTY  TRUST  COMPANY, 
respondent,  y.  Robert  SCHMTTT,  defendant, 
and  Helen  Overmeyer,  appellant.  (Supreme 
Court,  Appellate  DiTxsion,  Second  Department. 
March  19,  1920.)  Judgment  and  order  onani- 
mooaly  affirmed,  with  costs.    No  opinion. 


Joseph  ROMPEL,  respondent,  ▼.  Peter 
SCHUBART,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department.  Af^rch 
19,  1920.)  Judgment  and  order  of  the  County 
Court  of  Queens  County  unanimously  affirmed, 
with  costs.    No  opinion. 


Jacob  ROSBNBAUM  ▼.  Herman  PARNES. 
(Supreme  Court.  Appellate  Division,  First  De- 
partment. April  23,  1920.)  Application  de- 
nied, with  $10  costs.    Order  signed. 


Anna  ROSENBLATT,  respondent,  y.  Louis 
ROSENBLATT,  appellant  (Supreme  Court 
Appellate  Division,  Second  Department.  March 
19,  1920.)  Motion  for  stay  granted,  on  condi- 
tion that  appellant  perfect  the  appeal,  notice 
the  case  for  the  April  calendar,  and  be  ready 
for  argument  at  the  opening  of  the  April  term; 
otherwise,  motion  denied,  with  $10  costs. 


Anna  ROSENBLATT,  respondent  T.  Louis 
ROSENBLATT,  appellant  (Supreme  Court 
Appellate  Division,  Second  Department  April 
9,  1920.)    Motion  denied,  with  $10  costs. 


Anna  ROSENBLATT,  respondent  T.  Louis 
ROSENBLATT,  appellant  Appeal  No.  1. 
(Supreme  Court  Appellate  Division,  Second 
Department  April  23.  1920.)  Order  affirmed, 
with  SIO  costs  and  disbursements.  No  opin- 
ion. Jenks,  P.  J.,  and  BiiUs,  Rich,  Blackmar, 
and  Jaycox,  JJ.,  concur.  See,  also,  110  Misc. 
Rep.  525,  180  N.  Y.  Supp.  4eS. 


Anna  ROSENBLATT,   respondent  t.  Louis 
ROSENBLATT,    appellant      Appeal    No.    2. 

i Supreme  Court,  Appellate  Division,  Second 
department  April  23,  1920.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opin- 
ion. Jenks,  P.  J.,  and  Mills,  Rich,  Blackmar, 
and  Jaycox,  JJ..  concur.  See,  also,  110  Misc. 
Rep.  525,  180  N.  Y.  S.  463. 


Abe  ROSBNBLUM,  respondent,  ▼.  NEW 
YORK  CENTRAL  RAILROAD  COMPANY, 
appellant  (Supreme  Court  Appellate  Division, 
Second  Department  March  26,  1920.)  Order 
affirmed,  with  $10  costs  and  disbursements.  No 
opinion.  Jenks,  P.  J.,  and  Mills,  Putnam, 
Blackmar,  and  Kelly,  JJ.,  concur. 


Maes  ROSBNBLUTH  ▼.  Aufusta  SULTAN. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment March  26, 1920.)  Motion  to  dismiss 
appeal  denied,  with  $10  costs.    Order  filed. 


Joseph  ROSSO,  an  infant,  etc.,  respondent,  v. 
Benjamin  SEL  and  Leon  Lanrowitz,  appellants. 
(Supreme  Court  Appellate  Division,  Second  De- 
partment. April  9,  1920.)  Motion  denied,  upon 
condition  that  appellants  pay  $10  costs,  perfect 
the  appeal,  place  the  cause  on  the  May  calendar, 
and  be  read^  for  argument  when  reached;  oth- 
erwise, motion  granted,  with  $10  costs.  ' 


Harry  J.  BOTHMAN,  respondent,  T.  Lottie 
C.  KEISER,  appellant.  (Supreme  Court  Ap- 
pellate Division,  Second  Department  April  23, 
1920.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  Jenks,  P.  J.,  and 
Biills,  Rich,  Blackmar,  and  Jaycox,  JJ.,  concur. 


Nathan  RUBIN  et  aL  ▼.  FORWARDERS' 
AUTO  TRUCKING  CORP'N.  (Supreme  Court, 
Appellate  Division,  First  Department  May  7, 
1920.)  Application  denied,  ^th  $10  costs.  Or- 
der signed. 


RUDOLPH  SAENGER  CO.,  Inc.,  y.  GIANT 
SILK  MANUFACTURERS,  Inc.,  (Supreme 
Ourt  Appellate  Division,  First  Department 
March  26,  1920.)  Application  denied,  with  $10 
costs.    Order  signed. 


Frank  C.  RUSSELL  et  al.,  Respts.,  v.  EtEIL- 
BRON  WOLFF  &  CO.,  Inc.,  Applt  (Supreme 
Court  Appellate  Division,  First  Department 
ICay  7,  1920.)  Order  reversed,  with  $10  oosU 
and  disbursements  and  motion  granted,  with  $10 
costs.    No  opinion.    Order  filed. 


Anna  RUZICKA  v.  John  TUTiKA  et  al.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment April  23,  1920.)  Motion  to  dismiss  ap- 
peal granted,  with  $10  costs.  Order  filed. 


Emeline  SALISBURY,  appellant,  y.  John 
SALISBURY,  respondent  (Supreme  Court 
Appellate  Division,  Second  Department  April 
9,  1920.)  Motion  to  dismiss  appeal  granted, 
with  $l(i  costs,  with  leave,  however,  to  appel- 
lant to  move  to  reinstate  the  appeal  upon  show- 
ing merit. 


SAMUEL  EISEMAN  &  CO.,  Inc.,  Respt,  v. 
J.  H.  &  C.  K.  EAGLE,  Inc.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
April  23,  1920.)  Order  modified,  by  limiting  the 
examination  to  the  matters  embraced  in  para- 
graph 1  of  the  original  order  for  examination, 
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and,  as  so  modified,  affirmed,  without  costs.  No 
opinion.  Tlie  time  for  the  examination  to  pro* 
ceed  to  ba  fixed  in  the  order.  Settle  order  on 
notice. 


In  the  Matter  of  the  Application  of  Clxristian 
SGHEIBEL.  for  a  Peremptory  Writ  of  Manda- 
mus, etc.  Christian  Scheioel,  respondent;  Wil- 
liam P.  Burr,  Corporation  Counsel  of  the  City 
of  New  York,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  April  16, 
1920.)  Stewart  avenue  is  asserted  to  have  been 
closed  at  consolidation  of  the  city  of  New  York, 
through  the  effect  of  a  map  filed  in  1874  by  the 
town  survey  commission  under  Laws  1860,  c 
670.  However,  section  5  of  that  act  specifical- 
ly excepts  streets  that  have  been  or  shall  be  au- 
thorized by  special  acts  of  the  Legislature,  "in 
which  cases  such  acts  shall  have  full  power 
and  effect,  anything  in  this  act  to  the  contrary 
notwithstanding."  Stewart  avenue  had  been  so 
authorised  by  Laws  1843,  c.  47.  Reargument 
is  therefore  directed  on  the  question  whether 
such  map,  at  filing,  or  thereafter  upon  consoli- 
dation, could  effect  a  closing  of  Stewart  avenue. 
Such  rehearing  is  accordingly  set  for  Friday, 
the  23d,  at  10  eu  m.  Jenks,  P.  J.,  and  Mills, 
Putnam,  Blackmar,  and  Kelly,  JJ.,  concur. 


John  SCHILLING,  appeUant,  v.  W.  J.  CAB- 
ROLL,  respondent.  (Supreme  Court,  Appellate 
Division,  Second  Department.  March  26, 1920.) 
Judgment  of  the  County  Court  of  ICings  Coun- 
ty reversed,  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event,  upon  the  ground 
that  it  was  at  least  a  question  for  the  jury 
whether  defendant  was  negligent  in  backing  his 
automobile,  so  as  to  run  mto  the  plaintiff, 
standing  at  the  rear  of.  the  other  automobile, 
adjusting  its  rear  lamp,  or  just  having  complet- 
ed that  act.  Jenks,  P.  J.,  and  liClls,  Putnam, 
Blackmar,  and  Kelly,  JJ.,  concur. 


Mary  SCHLEGEL  and  Barbara  Schlegel 
Dressel,  appellants,  ▼.  Charles  £3.  McDON- 
NELL  et  al.,  respondents.  (Supreme  Court, 
Appellate  Division,  Second  Department.  April 
9,  1920.)  Judgment  afBrmed,  without  costs. 
No  opimon.  Jenks.,  P.  J.,  and  Mills,  Putnam, 
and  Blackmar,  JJ.,  concur.  Kelly,  J.,  not  vot- 
ing. 


Jacob  SCHMITT,  respondent,  ▼.  CITY  OF 
NEW  YORK,  New  York  Municipal  Railway 
Corporation,  and  New  York  Consolidated  Rail- 
road Company,  appellants.  (Supreme  Court, 
Appellate  Division,  Second  Department.  April 
16. 1920.)  Judgment  unanimously  affirmed,  with 
costs.    No  opinion. 


Herman  SCHUMACHER  v.  Edward  J. 
O'MALLEY,  indiv.  etc.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.     April. 9, 


.T.8.) 

1920.)    Motion  for  gtay  granted.    Settle  order 
on  notice. 


Herman  SCHUMACHER,  Applt,  v.  Edwin  J. 
O'MALLEY,  indiv.  and  as  Com^.,  Respt.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment May  7,  1920.)  Order  affirmed,  with  SIO 
costs  and  disbursements.  No  opinion.  Order 
filed. 


Theodore  I.  SCHWARTZMAN,  respondent, 
V.  PINES  RUBBER  COMPANY,  Inc.,  etc,  ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  D^artment  April  23,  1920.)  Motion 
demed,  without  costs. 


In  the  Matter  of  Adolph  M.  SCHWARZ,  an 
attorney.  (Supreme  Court,  Appellate  Division, 
First  Department  April  16,  1920.)  Reference 
ordered  before  Hon.  John  J.  Freedman,  official 
referee.  Settle  order  on  notice.  See,  also,  175 
App.  Div.  .^35,  161  N.  Y.  Supp.  1079;  191 
App.  Div.  179,  181  N.  Y.  Supp.  87. 


Margaret  O'Keeffe  SEITZ,  respondent  v.  Ed- 
ison Z.  SEITZ,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  April 
23, 1920.)    Motion  denied,  without  cosU. 

Emma  F.  SERVICE,  Respt,  v.  Emanuel  A. 
GARCIA,  Applt  (Supreme  Court,  Appellate 
Division,  Fourth  Department  May  5,  1920.) 
Judgment  and  order  reversed,  and  new  trial 
granted,  with  costs  to  appellant  to  abide  event 
Held,  that  the  trial  court  erred  in  excluding  the 
testimony  which  tended  to  show  a  satisfaction 
and  ademption  of  the  legacy  during  the  lifetime 
of  the  testatrix,  and  holding  as  a  matter  of  law 
at  the  close  of  the  evidence  that  the  plaintiff 
was  entitled  to  recover  the  full  amount  of  her 
legacy.  While  the  testimonv  was  not  compe- 
tent for  the  purpose  of  showmg  a  revocation  or 
modification  of  the  will,  it  should  have  been 
received  upon  the  question  of  satisfaction  and 
ademption  of  the  legacy.    All  concur. 


In  the  Matter  of  the  CITY  OF  NBW  YORK, 
re  SERVICE  ST«  etc.  (Supreme  Court  Ap- 
pellate Division,  First  Department  March  26» 
1920.)  Motion  denied,  with  910  costs.  Order 
filed. 


SEVHNTY-BIGHTH  STREET  &  BROAD- 
WAY CO.,  Applt,  v.  CHATHAM  &  PHENIX 
NATIONAL  BANK,  Respt  (Supreme  Ck)urt 
Appellate  Division,  First  Department  April 
3(1.  1920.)  Judgment  affirmed,  with  costs.  No 
opmion.    Order  filed. 


Josephine  N.  SHEDD  et  aL.  ResptB.,  v.  Rich- 
ard W.  NAYLOR  et  al.,  et&,  Applts.    (Supreme 
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Court,  Appellate  Division,  First  Department. 
April  9»  lu20.)  Judgment  and  order  affirmed, 
with  costs.    No  opinion.    Order  filed. 


Josephine  N.  SHESDD  et  al.  ▼.  Richard  W. 
NAYLOR  et  al.,  indiv.  and  as  Trustees,  etc., 
impld.  (Supreme  Court,  Appellate  Division, 
First  Department.  Mav  7,  1920.)  Motion  de- 
nied, with  $10  costs.    Order  filed. 


In  the  Matter  of  the  application  of  Liawrence 
F.  SHERMAN  for  admission  to  the  bar  (from 
the  state  of  Massachusetts).  (Supreme  Court. 
Appellate  Division.  Second  Department  April 
9,  1920.)    Application  granted. 


Matter  of  Theodore  P.  SHONTS,  deceased. 
(Supreme  CourX  Appellate  Division,  First  De- 
partment. May  7,  1920.)  Motions  granted. 
Settle  orders  on  notice.  See,  al:30,  191  App. 
Div.  427,  181  N.  Y.  Supp.  553. 


Jacob  SHULMAN  et  al.  v.  NEW  AMSTER- 
DAM CASUALTY  CO.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  March  26, 
1920.}  Application  denied,  with  $10  costs.  Or- 
der signed. 


Joseph  SILBB2RMAN,  Applt,  ▼.  CHESTER- 
FIELD FURNITURE  CO.^  Inc.,  Respt.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. April  23,  U920.)  Order  affirmed,  with 
$10  costs  and  disbursements.  No  opinion.  The 
date  for  the  examination  to  proceed  to  be  fixed 
in  the  order.    Settle  order  on  notice. 


David  SILBERSTEIN  et  al.,  Applts.,  ▼. 
Louis  BBKjUN  et  al.,  Respts.  (Supreme  Court, 
Appellate  Division,  First  Department.  April  30. 
1920.)  Judgment  (107  Misc.  Rep.  395.  176  N. 
Y,  Supp.  558)  affirmed,  with  costs.  No  opin- 
ion.   Clarke,  P.  J.,  dissents.    Order  filed. 


Jacob  SILFE3N  and  Lena  Silfen,  respond- 
ents, V.  Sadie  ELLMAN,  appellant,  and  others, 
defendants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  April  9,  1920.)  Mo- 
tion denied,  on  condition  that  the  appeal  be  per- 
fected, and  case  brought  on  for  argument  on 
Friday,  April  16,  1920.  All  papers  recited  in 
the  order  appealed  from  should  oe  included  in 
the  appeal  papers. 


George  SIMON,  respt,  v.  Comfort  ALLEN, 
applt.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  March  18,  1920.)  Judg- 
ment modified,  by  providing  that,  if  the  defend- 
anc  shall  neglect  or  refuse  within  10  days  after 
service  of  the  judgment  to  be  entered  hereon, 
with  notice  of  entry  thereof,  to  either  convey  the 


premises  described  in  the  Judgment  or  pay  the 
sum  of  $700,  the  plaintiff  recover  of  the  defend- 
ant the  sum  of  $700,  with  Interest  and  cp«|ts, 
upon  conveyance  to  the  defendant  by  the  plain- 
tiff of  any  interest  which  the  plaintiff  may  have 
acquired  in  the  premises,  and  that  execution 
may  be  issued  on  such  judgment.  New  or  addi- 
tional findinga  and  form  of  judgment  to  be  set- 
tled before  Mr.  Justice  Clark  on  five  days'  no- 
tice.   All  concur. 


Anthooy  P.  SMITH,  aniellant.  ▼.  GLBASON- 
TlSiBOUT  GLASS  COMPANY,  reQ;K>ndent. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. March  26,  1920.)  Order  settinir 
aside  verdict  and  granting  new  trials  unanimous- 
ly affirmed,  with  costs.  The  learned  trial  judge, 
who  saw  and  heard  the  witnesses,  says  in  his 
memorandum  filed  that  he  is  of  opinion  that  the 
jury  *'either  failed  to  give  fair  consideration  to 
defendant's  testimony,  or  were  influenced  by 
some  improper  motive  in  arriving  at  their  ver- 
dict," and  that  "to  deny  this  motion  would  be  to 
put  a  premium  on  crime.  It  would  be  a  palpable 
miscarriage  of  justice  to  permit  this  verdict  to 
stand."  fihitertaining  these  views,  it  was  his 
duty  to  set  aside  the  verdict  and  grant  a  new 
trial,  and  there  is  nothiuff  in  the  record  before  us 
to  justify  a  reversal  of  his  order. 


SMITH  COMPANY,  Ltd.,  Respt,  ▼.  George 
A.  MITROUTSICOS  et  al.,  Applts.  (Supreme 
Court,  Appellate  Division,  First  Department. 
April  9,  1920.)  Judgment  and  orders  affirmed, 
with  costs.    No  opinion.    Order  filed. 


George  S.  SMITHLIN,  Applt,  v.  Henry  W. 
BUSB,  Respt  (Supreme  0)urt,  Appellate  Divi- 
sion, First  Department  March  26,  1920.)  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
No  opinion.    Order  filed. 


In  the  Matter  of  Charles  A.  SMYTHWICK, 
an  attorney.  (Supreme  Court,  Appellate  Divi- 
sion, £^rst  Department  May  7,  1920.)  'nke 
respondent  not  having  complied  with  the  provi- 
sions of  the  order  opening  the  reference,  filed 
March  19,  1920,  these  motions  for  the  issuance 
of  commksions  to  take  further  testimony  are 
denied,  afd  said  order  of  March  19  is  vacated. 
Settle  orders  on  notice. 


Charles  S.SOBIELD  and  another,  respond- 
ents, V.  W.  BEOKDRS  ANILINE  &  CHEMI- 
CAL WORKS,  Inc.,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
April  9,  1920.)  Motion  denied,  on  condition 
that  appellant  perfect  the  appeal,  place  the 
cause  on  the  May  calendar,  and  be  ready  for  ar- 
gument when  reached ;  otherwise,  motion  grant- 
ed, with  $10  costs. 
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S.  P.  BOWERS  CO.,  AppTt,  ▼.  SHED- 
BOURNE  &  BLAKE  CONSTRUCTION  CO., 
Inc.,  Rei^t  (Supreme  Court,  Appellate  Divi- 
sion. First  Department  April  9, 1920.)  Order 
affirmed,  with  costs.    No  opinion.    Order  filed. 


In  the  matter  of  Fredericlc  G.  SPENCER, 
an  attorney  and  counselor  at  law.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
March  18,  1920.)  Order  to  show  cause  issued, 
returnable  May  4,  why  said  attorney  should  not 
be  disbarred  upon  the  charges  contained  in  the 
petition  of  John  D.  Mclntyre,  verified  March  10. 


Lena     SPERBER,     respondent. 


licna  si'ifiKBifiJbC,  respondent,  v.  David 
GRANAT^  appellant.  (Supreme  Court,  Appel- 
late Division,  Second  Department  March  19, 
1920.)  Judgment  unanimously  affirmed,  with 
costs.    No  opinion. 


Hueh  S.  STANCE  et  al.,  Respts.,  r.  Utuart 
WALKER,  impld.,  etc,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
April  23,  1920.)  Judgment  and  order  affirmed, 
with  costs.    No  opinion.    Order  filed. 


STANHOPE  CONTRACTING  COMPANY, 
appeUant,  v.  CITY  of  NEW  YORK,  respondent 

J  Supreme  Court,  Appellate  Division,  Second 
>epartment  April  9. 1920.)  Judgement  unani- 
mously '  affirmed,  with  costs.  We  agree  with 
the  learned  justice  at  Special  Term  that  the 
evidence  does  not  justify  plaintiff's  claim  of 
unreasonable  or  arbitrary  action  by  the  defend- 
ant's engineer  under  the  provisions  of  the  con- 
tract, or  that  the  engineer  acted  in  bad  faith, 
and  that  plaintiff  failed  to  show  any  breach  of 
the  contract  by  defendant 


In  the  Matter  of  the  application  of  Edward 
F.  STARCKE  i^nd  others,  to  conu>el  the  Board 
of  Elections  to  print,  etc.,  their  names  on  the 
Primary  Ballots,  etc.  In  the  Matter  of  the  ap- 
plication of  Mortimer  C.  LAZARUS  and  others, 
to  compel  the  Board  of  Elections  to  print,  etc., 
their  names  on  the  Primary  Ballots,  etc.  Su- 
preme ^ourt,  Appellate  Division,  Second  De- 
partment. March  29,  1920.)  Orders  reversed, 
without  costs,  and  motions  for  mandamus  de- 
nied, without  costs,  upon  the  ground  that  the 
petitions  were  fatally  defective,  in  that  their 
certificates  of  character  purported  to  be  signed 
by  members  of  the  committee  to  fill  vacancies, 
when  the  petitions  themselves  nominated  or 
named  no  such  committee,  and  that  the  Board 
of  Elections  was  acting  within  its  authority  in 
refusing  to  print  the  names  of  the  relators  as 
candidates.  Sec  Matter  of  McGrath,  189  App. 
Div.  148,  178  N.  Y.  Supp.  231.  Jenks,  P.  J., 
and  Mills,  Putnam,  Blackmar,  and  Kelly,  JJ., 
concur. 


Catherine  STBLLWAGON,  Respt,  v.  S» 
WANDER  &  SONS'  CHEMICAL.  CO.,  Inc., 
Applt  (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  5,  1920.)  Judgment 
and  order  affirmed,  with  costs.  All  concur,  ex- 
cept De  Angelis,  J.,  who  dissects,  and  votes  for 
reversal. and  dismissal  of  the  complaint 


Joseph  STELLWAGON,  Respt,  ▼.  S.  WAN- 
DER &  SONS*  CHEBUOAL  (50..  Inc.,  Applt 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment May  5,  1920.)  Judgment  and  order 
affirmed,  with  costs.  AQ  concur,  except  De 
Angelis,  J.,  who  dissents,  and  votes  for  reversal 
and  dismissal  of  the  complaint 


Henry  J.  STEWART,  respt,  v.  Clayton  G. 
KELLY,  applt  Supreme  Court  Appellate  Di- 
vision, Third  Department  May  5, 1920.)  Judg- 
ment unanimously  affirmed,  with  costs. 


Walter  I.  STILLWELL,  as  sole  acting  execu- 
tor, etc,  plaintiff,  v.  SHELTER  RHAI/TY 
COMPANY,  Inc.,  appellant  Gustaf  W.  Matt- 
son,  respondent,  and  others,  defendants.  (Su- 
preme (3ourt,  Appellate  Division,  Second  De- 
partment March  19,  1980.)  Motion  for  leave 
to  appeal  to  the  Oourt  of  Appeals  denied,  with- 
out costs. 


Walter  L  STILLWELL,  as  sole  acting  exeo^ 
utor,  etc.,  plaintiff,  v.  SHEI/TER  RBAI/TY 
COMPANY,  Inc.,  appellant,  Gustaf  W.  Matt- 
son,  respondent  and  others,  defendants.  (Su- 
preme Oourt,  Appellate  Division,  Second  De^ 
partment  March  19,  1920.)  Motion  for  xe- 
argument  denied,  with  $10  costs. 


Charles  H.  STODDARD,  appellant,  t.  BUen 
Somerville  EDWARDS,  respondent  (Supreme 
Court,  Appellate  Division,  Second  Department 
April  9,  1920.)  Motion  for  reargument  or  for 
leave  to  appeal  to  the  Court  of  Appeals  denied, 
without  costs. 


Frances  G.  STODDARD  v.  WINTER  REAL- 
TIES, Inc.,  et  al.  (Supreme  Court  Appelhite 
Division.  First  Department  May  7,  1920.) 
Application  denied,  with  $10  costs.  Order 
signed.  

Elmer  G.  STORY,  respondent,  y.  Charles  L. 
CRAIG,  as  Comptroller  of  the  City  of  New 
York,  and  others,  appellants.  (Supreme  Court 
Appellate  Division,  Second  Department.  April 
9,  1920.)  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  granted.  Settle  order  on  no- 
tice.  See.  also,  191  App.  Div.  914,  180  N.  Y. 
Supp.  955 
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Howard  STREBTBR,  respt,  y.  Buge&e  N. 
FOSS,  appit  (Supreme  Court,  Appellate  DM- 
8ion,  Third  Department.  May  18,  1920.)  Judg- 
ment and  order  aflBrmed,  with  costs.  All  con- 
cur, except  John  M.  Kellogg,  P.  J.,  who  dia- 
•enta. 


Joseph  M.  L.  STRIKER,  an  infant,  etc., 
Applt,  V.  J.  George  MEHRTBNS,  Respt.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment April  23.  1920.)  Judgment  (109  Misc. 
Rep.  220,  179  N.  Y.  Supp.  400)  affirmed,  with 
costs.    Ko  opinion.    Order  filed. 


In  the  Matter  of  the  petition  of  William  M. 
SULLIVAN  to  prove  the  last  will  and  testa- 
ment of  Aaron  Bancroft,  deoeaaed.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
April  9,  1920.)  Decree  and  order  of  the  Surro- 
gate's Court  of  Kings  County  affirmed,  with 
costs  to  the  respondent.  Matter  of  Will  of  Bud- 
long,  126  N.  Y.  423,  27  N.  B.  945.  No  opinion. 
Rich,  Putnam,  and  Jeycox,  JJ.,  concur.  Black- 
mar,  J.,  dissents,  on  tiie  ground  that  there  waa 
no  evidence  of  undue  influence  of  fraud  which 
the  jury  were  justified  in  finding  influenced  the 
testamentary  disposition  exercised  several  years 
afterward ;  with  whom  Jenka,  P.  J.,  concuia. 


SUNRISE  STORAGE  &  WAREHOUSE 
CORPORATION,  respondent,  v.  NEW  YORK 
CENTRAL  RAlIJaOAD  COMPANY,  appel- 
lant (Supreme  Court,  Appellate  Division.  Sec- 
ond Department  March  28,  1920.)  Order 
unanimously  affirmed,  with  costa.    No  opinion. 


SUPERTONE  TALKING  MACHINE  CO., 
Inc.,  Applt.  V.  Manuel  MANDEL  et  al.,  Respts. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment April  30,  1920.)  Judgment  and  order 
affirmed,  with  oosts.    No  opinion.    Order  filed. 


Fielding  U  TAYLOR,  Respt,  T.  F.  B, 
STEtARNS  CO.  OF  OHIO,  Applt  (Supreme 
Court,  Appellate  Division,  Mrst  Department 
April  23,  1920.)  Order  affirmed,  with  $10  costs 
und  diabursements.    No  opinion.    Order  filed. 


Walter  F.  TAYLOR,  Reept,  T.  F.  B. 
STEARNS  CO.  OF  OHIO,  Applt  (Supreme 
Court,  Appellate  Division,  EHrst  Department 
April  23,  1920.)  Order  affirmed,  with  $10  costs 
and  disbursements.    No  opinion.    Order  filed. 


Barnet  TESTZ,  appellant,  v.  Trixie  Friganza 
GOETTLER,  etc.,  respondent  (Supreme 
Court,  Appellate  Division,  Second  Department 
March  26,  1920.)  Judgment  unanimously  af- 
firmed, with  costs.    We  think  the  plaintiff  failed 


to  prove  any  Talid  contract,  or  note  or  memo- 
randum thereof,  in  writing,  subscriBed  by  the 
defendant  or  her  lawfully  authorized  agent  The 
evidence  fails  to  show  any  authority  to  the  real 
estate  agent  to  sign  a  contract  for  the  sale  of 
the  property  in  defendant's  b^aliE.  The  letter 
and  telegrams  of  defendant  all  indicate  her  in- 
tention that  her  sister  was  to  represent  her 
upon  any  actual  sale  made.  Stone  t.  U.  S. 
Title  Guaranty  &  Ind.  Co.,  159  App.  Div.  679, 
144  N.  Y.  Supp.  849.  affirmed  217  N.  Y.  656, 
112  N.  B.  1077;  Hottenroth  v.  Hastorf,  191 
App.  Div.  897,  180  N.  Y.  Supp.  939.  decided  by 
this  court  on  February  27,  1920;  Oileman  t. 
Garrigues,  18  Barb.  61;  Weatherhead  ▼.  Etting- 
er.  78  Ohio  St  104,  84  N.  a  698, 17  L.  R.  A.  (N. 
S.)  210.  We  are  also  of  opinion  that  the  al- 
leged contract  is  unilateral,  and  cannot  be  en- 
forcedln  equity.  Levin  v.  Diets,  194  N.  Y.  876, 
87  N.  D.  454,  20  L.  R.  A.  (N.  S.)  261;  Wadick 
y.  Mace,  191  N.  Y.  1,  83  N.  B.  571. 


THIRD  AVENUE  RAILWAY  OO.,  Respt, 
y.  Patrick  J.  SHEA  et  aL,  Applts.  (Siqireme 
OovLTt,  Appfellate  Division,  First  Department 
Apnl  23,  1920.)  Order  affirmed,  with  $10  coats 
and  disbursements.  No  opinion.  The  date 
for  the  examination  to  proceed  to  be  fixed  in 
the  order.  Settio  orHpr  on  notice.  See,  also, 
109  Misc.  Rep.  18,  179  N.  Y.  Supp.  43. 


Robert  H.  THOMPSON,  Applt.  ▼.  NEW 
YORK  TRUST  (X).,  Respt,  Impleaded  with 
Maude  E.  Thompson,  Deft  (Supreme  (3ourt 
Appellate  Division,  First  Department.  March 
28,  1920.)  Judgment  and  order  (107  Misc.  Rep. 
245,  177  N.  Y.  Supp.  299)  affirmed,  with  eorts. 
No  opinion.    Order  filed. 


TOBACCO  GROWERS'  SOCIETY  OF  THE 
ANTILLES,  Respt»  v.  Edna  G.  STUART  et 
al.,  indiv.  etc.,  Applts.  (Supreme  Court  Appel- 
late Division,  First  Department  BCar  7. 1920.) 
Order  affirmed,  with  $10  costs  and  disbarBe- 
meats.    No  opinion.    Order  filed. 


Leo  TOVBR,  Respt,  t.  JASON  S.  BAILEY 
&  CO.  et  al.,  Applts.  (Supreme  Court,  Appel- 
late Division,  First  Department  April  9, 1920.) 
Order  reversed,  with  $10  costs  and  disburse- 
ments,  and  motion  granted,  upon  the  ground 
that  the  moving  papers  show  that  the  testimony 
sought  to  be  obtained  by  commission  was  mate- 
rial to  disprove  performance  on  plaintilTs  part 
of  the  contract  in  suit;  the  defendants  having 
by  their  answers  denied  such  performance.  Or- 
der filed. 


TRUSTEES  OF  PRESBYTERY  OF  NBW 
YORK,  Respt^  v.  WESTMINSTER  PRESBY- 
TERIAN CHURCH  OF  WEST  23RD  ST.,  im- 
pleaded,   etc.,    Applt  (two  cases).     (Supreme 
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April  23,  ld20.)  Orders  affirmed,  with  $10  cosU 
and  disbursements.    No  opinions.    Orders  filed. 
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and  onder  nnanimonsly  affirmed,  with  oosta    No 
opinicMi. 


Robert  P.  TUCKER,  respondent,  t.  INVEST- 
MENT CORPORATION,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department 
April  9,  1920.)  Judgment  unanimously  affirm- 
ed, with  costs.    No  opinion. 


Abram  P.  TYSON,  appellant,  t.  Edward  M. 
WARDER  et  al.,  respondents.  (Supr^ne  Oonrt, 
Appellate  Division,  Second  Department.  March 
19,  1920.)  The  proceedings  before  the  com- 
missioner before  whom  the  plaintiff  was  called 
were  not  of  such  a  nature  as  to  afford  a  basis 
for- an  action  for  malicious  prosecution.  Judg- 
ment and  order  unanimously  affirmed,  with 
costs. 


U.  S.  FIDBI.ITY  ft  GUARANTY  00.,  reapt., 
▼.  Charles  S.  OWEN,  as  sheriff  of  Mcmroe  Coun- 
ty, applt.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  March  18, 1920.)  Motion 
for  reargument  denied,  with  $10  costs.  Motion 
for  leave  to  appeal  to  Court  of  Appeals  denied. 


In  the  Matter  of  the  ASSIGNMENT  OF  U. 
S.  FOUNDRY  CO.  to  William  A.  Ross  for 
the  benefit  of  creditors.     (Supreme  Court,  Ap- 

?ellate   Division,   First  Department.     May   7, 
920.)    Order  affirmed,  with  $10  costs  and  dia- 
bursements.    No  opinion.    Order  filed. 


UNIVERSAL  PII4M  MFG.  CO.  ▼.  Charles 
ABRAMS  et  al.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  May  7,  1920.)  Mo- 
tion granted.    Settle  order  on  notice. 


Helen  VALEBIOUS,  reBpt^  t.  Chester  J. 
BEOKWITH,  applt  (Supreme  Oonrt,  Appel- 
late DivisioD,  Fourth  Department  March  18, 
1920.)  Order  affirmed,  with  $10  coatB  and  dia- 
bursements.    All  concur. 


William  VAN  SCHAICK,  respt^  v.  J.  Leon- 
ard BYRNBS,  applt  (Supreme  CJourt,  Appel- 
late Division,  Third  Department  May  5,  1920.) 
Judgment  and  order  affirmed,  with  costs.  Ail. 
concur,  except  John  M.  Kellogg,  P.  J.,  and 
Woodward,  J.,  who  dissent,  on  the  ground  that 
the  verdict  is  againat  the  weight  of  evidence. 


Chris  VASILIOW.  etc«  respondent,  v.  VAL- 
VONA-MAROHIOlrfY    dO^^PANY.    Inc..    ap- 

g ell  ant     (Supreme   Court   Appellate  Division, 
econd  Department    April  9, 192O0    Judgment 


In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compensation  Law  made 
by  Joseph  J.  VHNBRONI,  claimant,  respt.,  v. 
BAUSCH  &  LOMB  OPTICAL  COMPANY, 
employer,  and  the  Utica  Mutual  Insurance  Com- 
pany, insurance  carrier,  applta.  (Supreme 
Court,  Apoellate  Division,  Tnird  Department. 
May  5,  1920.)  Award  affirmed,  on  the  ground 
that  the  evidence,  including  the  statement  of  the 
emplover  in  the  report  of  the  injury,  establishes 
the  claim.  All  concur,  except  Woodward  and 
Ealey,  JJ.,  who  dissent 


Jennie  C.  VIEMEISTEUR,  respondent,  t. 
Thomas  F.  ROCHFORD  et  al.,  defendants,  and 
J.  Russell  Sprague,  as  receiver,  etc.,  appellant 
(Supreme  Court,  Appellate  Division.  Second  De- 
partment March  12,  1920.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  and  Mills,  Pntnam,  Blackmar,  and 
Kelly,  JJ.,  concur. 


In  the  Matter  of  proceedings  supplementary 
to  execution.  V06Ul>  COMPANY,  reapcmdent, 
V.  BMILB  FORQUIGNON,  Inc.,  appellant 
(Supreme  Court,  Apellate  Division,  Secopd  De- 
partment April  9,  1920.)  Motion  granted, 
without  ( 


In  the  Matter  of  Proceedings  Supplemental^ 
to  Execution.  VOGUE  (X)MPANY,  respond- 
ent, V.  EMILS  FORQUIGNONr  Ina,  judg- 
ment-debtor, and  EXnile  Forquiipon,  appeUant 
(Supreme  Court  Appellate  Division,  Second  De- 
partment April  28,  1920.)  Motion  for  stay 
granted,  on  condition  that  appellant  perfect  the 
appeal,  place  the  case  on  the  calendar,  and  be 
ready  for  argument  at  the  May  term ;  otherwiae, 
motion  denied,  with  $10  costs. 


Beatrice  VOTAW,  Respt,  t.  Thomas  F.  FAR- 
RELL  and  another,  impleaded,  etc..  Applts. 
(Supreme  Court,  Appellate  Diviai<m,  First  De- 
partment March  2o,  1920.)  Jud^ent  and  or- 
der affirmed,  with  eosta  No  opinion.  Order 
filed. 


Catherine  M.  WAGNER,  respondent  v.  OR- 
DER OF  THE  "UNITED  COMMERCIAL 
TRAVELERS  OF  AMERICA^  appeUant  (Su- 
preme Court,  Appellate  EHvision,  Second  De- 
Sartment.  Mardi  19,  1920,)  Judgment  and  or- 
er  reversed,  and  new  tnal  granted,  costs  to 
abide  the  event,  upon  the  ground  that  the  find- 
ing, implied  in  the  verdict  of  the  juiy,  that  the 
death  of  the  ioaured  was  not  due  to  (1)  inten- 
tionally self-inflicted  wounds,  {2j  voluntary  ex- 
posure to  danger,  or  (S)  a  violation  of  any  law, 
was  against  the  weight  of  the  evidence.  Jenks, 
P.  J.,  and  Rich,  Putnam,  Kelly,  and  Jaycox, 
JJ.,  concur. 
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Jindrich  WAlJ>EiS  et  al.,  Applts.,  v.  Herxnim 
BASOH,  indiv.  and  as  Trustee,  etc.,  Respt,  im- 
pleaded with  Sigmund  Baach  et  al.,  Defta.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment March  26,  1920,)  Order  (109  Misc.  Kep. 
306,  179  N.  Y.  Supp,  713)  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Order 
filed. 


In  the  Matter  of  the  application  of  Pike  Pow- 
ers WAU>ROP  for  admission  to  the  bar  (from 
the  state  of  Alabama).  (Supreme  Court  Appel- 
late Division,  Second  Department  April  9, 
1920.)    ApplicatioEl  granted. 


WAIiKBR  M.  LBfVETT  CO^  Reiq>t,  v. 
BRITISH  ALUMINIUM  (X).,  Ltd»  Applt 
(Supreme  Court,  Appellate  Division,  Fii«t  De- 
partment April  9,  1920.)  Judgment  and  order 
affirmed,  with  costs.    No  opinion*    Order  filed. 


WALKER  M.  LBVETT  (X).  v.  BRITISH 
ALUMINIUM  COh  Ltd.  (Supreme  Court,  Ap- 
pellate Division,  E^rst  Department  May  7, 
1920.)  MoUon  denied,  with  $10  coats.  Order 
filed. 


WALTER  S.  WOOD  COAL  COMPANY, 
respt,  V.  Charles  D.  BBOKWITH  and  Clai^ 
ence  A.  BEOKWITH.  a  copartnership  compris- 
ing the  firm  of  Beckwith  Brotbers,applts.  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment Ma^  5,  1920.)  Judgment  unanimously 
affirmed,  with  costs. 


Mary  A.  WATERMAN,  Respt,  v.  INTER- 
BORCJUGfi  RAPip.^XRANSIT  00.  and  City 
of  New  York,  Applts.  (Supreme  Court  Appel- 
late Division,  First. Department  April  30, 
1920.)  Judgment  affinned,  with  costs.  No  opin- 
ion.   Order  filed. 


William  H.  WATT  et  al.,  Reepts.,  y.  S. 
H.  KRESS  &  CO.,  Applt  (Supreme  Court 
Appellate  Division,  First  Department  April 
9.  1920.)  Order  affirmed,  with  $10  costs  and 
disbuisements.    No  opinion.    Order  filed. 


John  WEIDER  v.  W.  R.  GRACE  &  CO. 
(Supreme  Ck)urt,  Appellate  Division.  First  De- 
partment March  26,  1920.)  Motion  denied, 
with  $10  costs.    Order  filed. 


John  WEIDER  v.   W.  R.  GRACE   &  CO. 

(Supreme  Court,  Appellate  Division.  First  De- 
partment March  26,  1920.)  Motion  denied, 
and  stay  vacated.    Order  filed. 


Max  WEINBERG,  Respt,  t.  CJRYSTAL 
KNITTING  MILLS,  Inc.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
April  9,  1920.)  Order  affirmed,  with  $10 
costs  and  disbursements.  The  date  for  the 
examination  to  proceed  to  be  fixed  in  the  or- 
der.   No  opinion.     Settle  order  on  notice. 


In  the  matter  of  the  daim  of  Marie  WELCH 
(Walsh)  for  compensation  under  tiie  Work- 
men's Compensation  Law,  for  the  death  of 
James  Walsh,  husband  of  daimant,  v.  JAM£S 
J.  DOOLEY  ft  SONS,  employer,  and  Maryland 
Casualty  Company,  insurance  carrier,  appel- 
lants. (Supreme  Ck>urt,  Appellate  Division. 
Third  Department  Ma^  6,  1920.)  Award 
unanimously  affirmed. 


WELL  FINANCED  INVESTING  CO.,  Inc., 
V.  Julius  fi.  BINDJQB.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  May  7, 
1920.)  AppUcation  denied,  with  $10  costs. 
Order  signed.    See,  also,  181  N.  Y.  Supp.  737. 


Harry  WELSH,  respt,  v.  Stephen  WALTER, 
sued  as  Stephen  waHher,  applt.  (Supreme 
Court,  Appellate  Division,  First  Department 
April  9,  1920.)  Order  affirmed,  with  $10  costs 
and  disbursements.     No  opinion.     Order  filed. 


In  re  accounts  of  Virginia  Kent  WHITE  and 
one,  as  Ex'rs  of  the  Estate  of  Pendennis  White, 
Dec.  (Supreme  CJourt,  Appellate  Division, 
Fourth  Department.  May  5,  1920.)  Motion 
for  leave  to  appeal  to  Court  of  Appeals  de- 
nied, with  $10  costs. 


David  L.  WHITMORE,  etc^  appellant,  t. 
NEW  YORK  INTERURBAN  WATER  COM- 
PANY, respondent.  (Supreme  Court,  Appel- 
late Division,  Second  Department  ApiiT  9, 
1920.)    Motion  deniedi  without  costs. 


Robert  C.  WIGAND  and  Eleanor  E.  Mar- 


,  appellant 

(Supreme  Court,  Appellate  Division,  Second 
Department  Mardi  26,  1920.)  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Jenks, 
P.  J.,  and  fi^Hs,  Blackmar,  and  SeUy,  JJ.,  con- 
cur. 

PUTNAM,  J.  I  concur,  with  the  following 
reservation:  I  think  the  law  applicable  to  a 
straight  contract  to  make  and  sell  a  manu- 
factured product  has  here  been  confounded  and 
misapplied  to  this  peculiar  agreement  to  take 
a  by-product,  varymg  acoprding  to  the  beer 
brewed.  Defendant  could  slow  down  the  brew- 
ing business,  or  speed  it  up,  according  to  such 
conditions  of  trade.  Lowering  its  output  meant 
taking  a  longer,  period  for  the  500,000  bar- 
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relB,  and  delayed  the  wet  grain  going  to  plain- 
tiff. No  question  that  this  shutdown  was  a 
breach;  but  a  breach  did  not  make  fixed  and 
certain  damages.  Damages  depended,  first,  on 
how  much  wet  grain  would  hare  been  deliver- 
ed, and  that  in  turn  depending  on  the  trade 
for  brewing,  not  in  general,  but  on  the  condi- 
tions in  this  brewery.  Suppose  low  supply  of 
malt,  hard  financial  conoitionB,  and  reduced 
drinking  led  to  half  a  normal  output  of  beer, 
with  wet  grain  correspondingly  diminished. 
This  mieht  protract  the  600,000  barrels  of 
beer,  which  was  the  agreed  limit  of  the  con- 
tract. Hence,  in  estimating  the  profits  from 
this  breach  (which  really  is  based  on  a  fore- 
cast of  what  will  be  the  business  after  the 
breach),  defendant's  brewing  conditions  must 
be  regarded.  So  I  cannot  sustain  the  exclu- 
sion of  testimony  at  folios  395  et  seq.  and  471 
of  the  record.  See  Schlossberg  y.  Brody,  216 
N.  y.  679,  111  N.  B.  222. 


In  the  Matter  of  the  application  of  Frank 
Melville  WILCOX  for  admission  to  the  bar 
(from  the  state  of  Rhode  Island).  (Supreme 
Court,  Appellate  Division,  Second  Department 
April  9,  1920.)     Application  granted. 


Rose  B.  WILMARTH,  Applt.,  v.  Mark  OT- 
TINGrER  et  al.,  Respts.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  April  2», 
1920.)  Order  affirmed,  with  costs.  No  opinion. 
Order  filed. 


Henry  R.  WIXOM,  respt,  t.  Lewis  W.  BR- 
VAY,  applt.  (Supreme  CJourt  Appellate  Di- 
vision, Third  Department  May  5,  1920.) 
Judgment  and  order  unanimously  affirmed,  with 
costs.     Eiley,  J.,  not  sitting. 


Charles  WOLF,  appellant,  ▼.  MolUe-WOLF, 
respondent  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  March  26,  1920.) 
Judgment  (109  Misc.  Rep.  366, 178  N.  Y.  Supp. 
726)  affirmed,  with  costs.  No  opinion.  Jenks, 
P.  J.,  and  Mills,  Putnam,  Blackmar,  and  Kelly, 
JJ.,  concur. 

Harry  WOMNSKY  and  Max  Wolins,  co- 
partners, etc.,  appellants,  v.  Louis  YARUS  and 
Charles  Yarus,  copartners,  etc.,  respondents. 
(Supreme  Court,  Appellate  Division,  Second 
Department  March  12,  1920.)  Order  affirm- 
ed, with  $10  costs  and  disbursements.  No 
opinion.  Jenks,  P.  J.,  and  Mills,  Putnam,Black- 
mar,  and  Kelly,  JJ.,  concur. 


Y.a) 

Ira  L.  WOOD  t.  Samson  D.  OPPBNHBIM 
et  aL  (Supreme  Court,  Appellate  Division, 
First  Department  March  26,  1920.)  Motion 
granted,  on  condition  that  the  defendants  fur- 
nish security,  first,  for  the  money  judgment 
herein,  amounting  to  $1,786.10;  second,  for  the 
payment  on  account  of  the  purchase  price.  S2L- 
000;  and,  third,  in  the  further  sum  of  |10,000, 
to  secure  the  amount  of  any  rents  that  may  be 
collected.  If  such  security  is  not  famished 
within  five  days,  the  motion  is  dehied.  Settle 
order  on  notice. 


Bmmett  J.  WOODWORTH,  appellant  ▼• 
HOLY  FAMILY  HOSPITAll  respondent  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment March  12,  19?0.)  The  court  ap- 
6 roves  the  stipulation  made  by  the  parties, 
determination  of  the  Appellate  Term  revers- 
ed, and  a  new  trial  ordered  in  the  Municipal 
Court  with  costs  to  abide  the  event  Jenks, 
P.  J.,  and  Mills,  Putnam,  Blackmar,  and  Kelly, 
JJ.,  concur. 


W.  N.  STEVENSON  &  CO.,  Inc.,  v.  Herman 
HARTMAN.  (Supreme  Court  Appellate  Di- 
vision, First  Department  May  7,  1920.)  Mo- 
tion for  reargument  (of  l9l  App.  Div.  406,  181 
N.  Y.  Supp.  465)  denied;  motion  for  leave  to 
appeal  granted :  order  filed. 


YONKERS  TRUST  CO^  Respt,  t.  William 
H.  HILLYER,  Applt     (Supreme  Court  Ap- 

Jellate  Division,  First  Department  April  23, 
920.)  Order  affirmed,  with  $10  oosts  and  dis- 
bursements, with  leave  to  defendant  to  with- 
draw demurrer  and  to  answer,  on  payment  of 
said  costs  and  $10  costs  at  Special  Term. 
No  opinion.  Laughlin»  J.,  dissents.  Order 
filed.  , 


William  ZINKB  and  Diedrich  Runge,  co- 
partners,  etc.,  respondents,  v.  John  C.  HIP- 
KINS,  appellant,  and  another^  defendant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment April  9,  1920.)  Appeal  dismissed, 
without  oosts.  No  opinion.  Jenks,  P.  J.,  and 
Mills,  Blackmar,  Kelly,  and  Jaycox,  JJ.,  con- 
cur. 


William  ZINKB  and  Diedrich  Runge,  co- 
partners, etc.,  respondents,  v.  John  C.  HIP- 
KINS,  appellant  and  another,  defendant  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment April  9,  1920.)  Motion  to  dismiss 
appeal  granted,  without  costs. 
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ABANDONMENT. 

See  Discovery,  ^ss>M;   Domicile,  ^=»4. 

ABATEMENT  AND  REVIVAL 

See  Action,  ^=:»68 ;  Szecutors  axKl  Administra- 
tors, <9=s>440. 

V.  DEATH  OF  PARTT  AND  REVIVAL 
OF  ACTION. 

(B)   Continuance  or  Revival  of  Action. 

^=;:»77  (N.X.Sup.)  In  action  against  foreign  ex- 
ecutrix, where  administrator  with  the  will  an- 
nexed came  into  court  upon  death  of  foreign 
executrix,  it  was  unnecessary  that  a  supple- 
mental summons  be  issued  on  substitution  of 
such  administrator  with  the  will  annexed  as  a 
party  defendant  in  place  of  the  foreign  execu- 
trix.—Thorburn  V.  Gates,  181  N.  Y.  S.  620. 

ACCORD  AND  SATISFACTION. 

See  C!ompromise  and  Settlement. 

^s>  1 1  (1)  (N.Y.Sup.)  Where  there  was  substan- 
tial dispute  between  buyer  and  seller,  which 
both  understood,  and  seller  was  fully  apprised 
that,  if  it  deposited  or  otherwise  cashed  the 
buyer's  check,  it  was  only  on  condition  of  re- 
ceipt in  full  settlement,  action  of  seller  in  de- 
positing check,  indorsed  that  it  was  in  settle- 
ment, effected  an  accord  and  satisfaction.— Tri- 
angle Conduit  Co.  y.  Klonnan,  181  N.  Y.  S.  366. 

ACCOUNT. 

8ee  Appeal,  ^s>874,  1^;  Corporations,  ^s> 
204,  31&;  Courts,  ^=3>190;  Executors  and  Ad- 
ministrators, <S=»85,  111,  460,  482;  (Refer- 
ence, ^s>8;  Trusts,  ^=:»305;  Vendor  and 
Purchaser,  «=»196;    WiUs,  <9=»719. 

ACTION. 

See  Abatement  and  Revival;  Dismissal  and 
Nonsuit. 

I.   GROUNDS  AND  CONDITIONS  PBE- 
CEDENT. 

^sM  (N.Y.Sup.)  The  novelty  of  an  action  is 
no  reason  for  denying  plaintiff  relief.— Habeeb 
V.  Daas,  181  N.  Y.  S.  892. 


II.   NATURE  AND  FORM. 

ig=5>25(3)  (N.Y.)  Under  the  Code,  if  a  purely 
equitable  action  -  for  sj^ecific  performance  has 
been  pleaded  and  specific  performance  cannot 
be  had,  the  case  will  nevertheless  be  retained 
as  an  equitable  case;  but  if,  in  addition  to  the 
equitable  cause,  the  facts  give  rise  to  a  legal 
liability,  and  no  equitable  relief  can  be  granted, 
the  action  should  be  retained  as  one  at  law, 
and  legal  relief  be  given.— Saperstein  v.  Me- 
chanics' &  Farmers'  Savings  Bank  of  Albany, 
126  N.  E.  708,  228  N.  Y.  257. 
^=:»35  (N.Y.Sup.)  When  a  claim  for  damages  is 
given  by  statute  in  a  case  where  no  such  right 
existed,  the  remedy  provided  therein  for  the 
recovery  of  such  damages  is  exclusive,  but  a 
statutory  remedy  given  for  a  right  which  pre- 
viously existed  and  could  be  enforced  by  a  com- 
mon-law remedy  is  merely  cumulative.— Cook  v. 
Lehigh  Valley  Ry.  Co.,  181  N.  Y.  S.  217. 

HI.  JOINDER,   SPLITTING,   CONSOU- 

DATION.  AND  SEVERANCE. 
^S938(l)  (N.Y.Sup.)  In  an  action  by  a  firm  of 
attorneys  against  a  broker,  who  received  mon- 
eys from  one  who  had  been  a  member  of  firm 
and  had  speculated  with  trust  funds,  complaint 
Tield  based  on  fraudulent  representations  and 
deceit,  and  to  state  only  one  cause  of  action,  as 
against  a  demurrer,  although  it  contains  alle- 
gations that  the  funds  were  stolen  and  embez- 
zled, and  that  defendant  knew  thereof .—Deyo  v. 
Hudson,  181  N.  Y.  S.  846. 

TV.   OOmCENCEMENT,     PROSECU- 
TION, AND  TERMINATION. 

^=968  (N.Y.Sup.)  An  action  will  be  stayed  on 
application  of  the  committee,  where  the  defend- 
ant, subsequent  to  its  commencement,  is  de- 
clared incompetent  by  inquisition,  and  the 
plaintiff  will  be  remitted  to  an  application  to 
court  to  continue  the  action,  or  for  such  other 
relief  as  court  may  order.— rogue  v.  Todd,  181 
N.  Y.  S.  127. 

^=»68  (N.Y.Sup.)  Action  by  testator's  resident 
creditor  to  have  personal  and  real  property  of 
testator's  estate  situated  within  the  state  ad- 
ministered and  applied  in  satisfaction  of  his 
debt  did  not  abate  on  death  of  the  foreign  ex- 
ecutrix, the  cause  of  action  surviving  as  against 
the  a(hninistrator  with  the   will  annexed,   to 
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whom  the  foreign  executrix's  interest  in  the 
estate  passed  under  Code  Civ.  Free*  |  755; 
but  the  action  will  be  stayed,  in  view  of  section 
765,  that  administrator  with  the  will  annexed 
may  be  substituted  as  party  defendant.— Thor- 
burn  y.  Gates,  181  N.  Y.  S.  520. 

ACT  OF  GOD. 

See  Street  Railroads,  «=s>81. 

ADMINISTRATION. 

See  Executors  and  Administrators. 


See  Shipping. 


ADMIRALTY. 
ADOPTION. 


See  Pleading,  «=»248. 

^s>l  (N.Y.Sur.)  The  state  has  an  interest  in 
the  adoption  of  children,  and  where  a  parent 
abandons  a  child  the  right  of  the  state  becomes, 
if  not  paramount,  at  least  equal  to  the  rights 
of  the  natural  parent  in  the  welfare  and  care 
of  the  child.— In  re  Hurter,  181  N.  Y.  S.  75. 
<&=>7  (N.Y.Sur.)  Under  Laws  1873,  c.  830,  |  6. 
the  consent  of  a  wife,  divorced  from  her  hus- 
band on  the  ground  of  adultery,  was  not  re- 
quired in  the  legal  adoption  by  a  third  person 
of  a  child  whose  custody  had  been  awarded  the 
husband.— In  re  Hurter,  181  N.  Y.  S.  75. 

An  adoption  in  1895,  when  Laws  1873,  c.  830, 
§  6,  was  in  effect,  was  valid,  although  no  notice 
was  given  the  mother  of  the  child,  who  had 
been  divorced  from  the  father  on  the  ground  of 
adultery;  she  having  sat  silent  upon  her  rights, 
after  learning  of  the  adoption,  from  1895  until 
after  1917,  when  a  question  of  heirship  arose. 
-Id. 

^s>22  (N.Y.Sup.)  Where  a  natural  son,  adopt- 
ed by  a  sister  of  his  deceased  mother,  dies  intes- 
tate, his  property  descends  as  though  he  had  been 
the  legitimate  son  of  his  foster  mother,  to  the 
exclusion  of  heirs  on  his  natural  father's  side, 
under  Domestic  Relations  Law,  1 114,  notwith- 
standing Decedent  Estate  Law,  §  88,  providing 
in  effect  that,  in  case  of  such  an^  utestacy, 
realty  coming  to  decedent  from  his  father's 
side,  goes  solely  to  the  relatives  upon  that  side. 
—Ryan  v.  Sexton,  181  N.  Y.  S.  10. 
^s>23  (N.Y.Sur.)  Where  child  was  adopted  in 
1895,  under  Laws  1873,  c.  830,  without  the  con- 
sent of  the  child's  mother,  who  had  been  di- 
vorced from  the  father  on  the  ground  of  adul- 
tery, property  left  to  the  natural  father  for 
life,  to  fifo  to  the  daughter  after  his  death  in 
fee  simple,  descended' to  the  foster  father;  the 
child  dying  in  1910  and  the  natural  father  in 
1917.— In  re  Hurter,  181  N.  Y.  S.  75. 

ADULTERATION. 

See  Food,  ^=»5. 

ADULTERY. 

See  Divorce,  ^=>108,  120,  129;    Husband  and 
Wife,  <8=»342. 


ADVERSE  POSSESSION. 

See  Navigable  Waters,  «=s>39. 

I.  NATURE    AMD    BEQITISITES. 

<A)  Ao4visition  of  Rlffbca  by  Preacrlptlon 

In  General. 

^=»l  (N.Y.)  Where  no  express  grant  Is  al- 
lowed, the  law  will  not  resort  to  fiction  of  an 
implied  grant  to  create  a  prescriptive  right — 
In  re  Piers  Old  Nos.  8,  9,  10,  and  IL  North 
River,  in  Oitv  of  New  York,  126  N.  B.  809, 
228  N.  Y.  140. 

<8=»8(1)  (N.Y.)  Since  1871,  under  Laws  1871, 
c.  674,  I  6,  Laws  1873,  c.  835.  I  102.  Laws 
1882,  c.  410.  and  Greater  New  York  Charter. 
Laws  1897,  c.  378,  as  amended  by  Laws  1901. 
c.  466,  water  front  property  of  the  city  of 
New  York  has  been  inalienable  so  that  no 
grant  can  be  presumed  to  portions  of  piers 
held  adversely  only  since  1880.— In  re  Piers 
Old  Nob.  8,  9,  10,  and  11,  North  Eiver.  in  City 
of  New  York,  126  N.  B.  809,  228  N.  Y.  140. 

(F)  Hostile  Cbaracter  of  PoaaeMlon. 

#=:>60(2)  (N.Y.)  Where  claimant's  predeces- 
sors in  title  kad  covenanted  to  fill  in  a  pro- 
posed street  between  the  lots  conveyed  to  them 
ai^  the  new  water  front  and  were  to  receive 
rights  of  wharfage,  etc.,  on  the  bulkheads 
along  the  water  front,  the  possession  of  bulk- 
heads is  presumed  to  have  been  under  the 
covenants  and  not  adverse.— In  re  Piers  Old 
Nos.  8,  9,  10.  and  11,  North  River,  in  City  of 
New  York,  126  N.  E.  809,  228  N.  Y.  140. 

AFFIDAVITS. 

See  Appeal,  ^=9882 ;  Attachment,  «=9l07.  111 ; 
Contempt,  ^=:»40 ;  Courts,  ^^s>189;  Injunc- 
tion, «=»101,  173;  Landlord  and  Tenant, 
«=s>306;   Reference,  «=>8;  Wills,  ^s>27(k 

AGENCY. 

See  Principal  and  Agent. 

ALIENATING  AFFECTIONS. 

See  Eusband  and  Wife,  ^s'SZS-SSl. 

AMENDMENT. 

See  Courts,  «=9l89;   SUtes,  «=>170. 

ANIMALS. 

See  Municipal  Corporations,  ^=s>706. 
^=:»67  (N.Y.)  An  owner,  delivering  a  domestic 
animal  to  another,  must  iuCorm  such  person  of 
the  animal's  vicious  characteristics  so  far  as 
known  or  ascertainable  by  the  exercise  of  rea- 
sonable care ;  but  if  such  information  be  given, 
or  the  person  to  whom  the  animal  is  deliveretl 
knows,  or  before  injury,  ascertains,  the  vicious 
character  of  the  animal,  the  owner  is  not  lia- 
ble.—Hosmer  V.  Carney,  126  N.  B.  650,  228  N. 
Y.  73. 

Though  a  horse  delivered  by  the  owner  of  a 
farm  to  one  working  the  farm  on  sharers  was  a 
vicious  kicker,  the  owner  was  not  liable  for 
the  death  of  the  tenant  from  a  kick  of  the  horse, 
where    the    tenant   knew    as    much    about    the 
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horse's  viciousness  as  the  owner  did.  and  had 
been  using  it  for  seyeral  months  prior  to  the 
accident.--Id. 

^s»70  (N.X.)  An  owner  of  a  domestic  animal 
is  not  liable  for  personal  injuries  caused  by  it, 
unless  its  vicious  propensities  are  known  to 
him,  or  by  the  exercise  of  reasonable  care  could 
have  been  ascertained.— Hosmer  v.  Carney,  126 
N.  E.  650.  228  N.  Y.  73. 
^=;:»7I  (N.X.)  The  failure  of  the  owner  of  a  do- 
mestic animal  to  inform  one  to  whom  he  de- 
livers It  of  its  vicious  characteristics  does  not 
render  him  liable  if  the  negligence  of  the  injured 
party  contributed  to  the  injury.— Hosmer  v.  Car- 
ney. 126  N.  E.  650,  228  N.  Y.  73. 
^=»74(5)  (N.Y.)  Evidence,  in  an  action  for 
death  caused  by  the  kick  of  a  vicious  horse,  held 
insufficient  to  support  findings  that  the  horse 
had  a  vicious  habit  of  kicking  prior  to  the  ac- 
cident, and  that  defendant  owner  knew,  or  ought 
to  have  known,  it  had  such  habit.— Hosmer  y. 
Carney,  126  N.  E.  650,  228  N.  Y.  73. 

ANNUITIES. 

See  Charities,  «a»13;  PerpetuitieB,  ^s»6; 
Wills,  «=>634. 

APARTMENT  HOUSES. 

See  Negligence,  <Ss3>136. 

APPEAL 

See  Certiorari;  Courto,  «=»189,  190,  237; 
Criminal  Law,  ^s>1023-1170%  ;  Tender,  «=» 
12. 

For  review  of  rulings  in  particular  actions  or 
proceecUngs,  see  also  the  various  speci^c  top- 
ics. 

XTL  DECISIOKS  REVIEW  ABLE. 
0B>  Ifatiure,  Scope,  mnd.  Bfleet  of  DeelMlon* 

^=s>l04  (N.Y.Sup.)  Appeal  does  not  lie  directly 
from  an  order  grantmg  motion  to  suppress  a 
deposition;  such  order  being  reviewable  only 
by  appeal  from  the  judgment.— Musselman  v. 
Herd.  181  N.  Y.  S.  358. 

V.  PRESENTATIOK    ANB    RESEBVA- 

TION  IN  IiO^mSR  COI7RT  OF 

GROUNDS  OF  REVIEW. 

(A)  Issue*  and  Clues tlons  In  liovrev  Covrt. 

^=s>l7l(l)  (N.Y.)  Where  the  case  was  tried 
on  the  assumption  that  at  the  hour  of  the  ac- 
cident vehicle  lights  were  re<mired,  and  was 
argued  on  appeal  on  the  same  assumption,  the 
Court  of  Appeals  cannot  consider  whether  that 
might  have  been  made  a  question  for  the  jury. 
-Martin  v.  Herzog,  126  N.  B.  814,  228  N.  Y. 
164. 

«=»I73(6)  (N.Y.Sup.)  Where  the  only  issue 
raised  oy  the  pleadings  and  contested  before 
the  jury  was  whether  a  written  contract  was 
procured  by  fraud,  a  verdict  and  judgment  for 

{plaintiff  could  not  be  set  aside  by  the  appel- 
ate court  on  the  ground  that  the  written  con- 
tract was  unenforceable.— Fairfax  Hotel  Co. 
V.  Barrios,  181  N.  Y.  S.  474. 
^s»l75  (N.Y.Sup.)  Where  complaint  in  an  ac- 
tion for  injuries  at  railroad  crossing  alleged 
wanton  and  willful  negligence,  and  also  ordinary 


negligence,  and  defendant  went  to  trial  on  both 
issues,  plaintiff  not  being  required  to  elect  be- 
tween the  theories,  and  the  court,  in  granting  a 
motion  for  nonsuit,  having  passed  on  both  ques^ 
tions,  plaintiff  on  appeal  is  entitled  to  have  the 
case  passed  on  in  accordance  with  and  on  the 
theory  of  the  ruling  of  the  trial  judge.— La  (jroy 
V.  Director  Generifl  of  Bailroads,  181  N.  Y.  S. 
842. 

(O)  Bxoeptlous. 

<9»20O(3)  (N.Y.Sup.)  Ruling  of  the  court  on  a 
motion  to  strike  out  evidence  wiH  not  be  con- 
sidered on  appeal,  where  not  excepted  to.— 
Carr  v.  Morris.  181  N.  Y.  S.  813. 
(ds>262(2)  (N.Y.Sup.)  Plaintiff's  failure  to  file  a 
formal  exception  to  a  nonsuit,  as  required  bv 
Code  Civ.  Proc.  {  904,  was  not  jurisdictional, 
and  the  appellate  court  may  permit  an  excep- 
tion to  be  med.— Termini  v.  Huth,  181  N.  Y.  S. 
224. 

ZV.    HEARING  Ato  REHEARINO. 

^s>832(4)  (N.Y.)  Where  an  order  of  the  Pub*, 
lie  Service  Commission,  granting  a  certificate 
of  convenience  and  necessity  for  the  construc- 
tion of  a  railroad,  was  reversed  on  the  ground 
that  the  commission  changed  the  terminus  de- 
scribed in  the  certificate  of  incorporation,  re- 
argument  will  not  be  granted  on  the  ground 
that  the  Court  of  Appeals  erred  in  such  findings 
of  fact  where  on  the  original  trial  no  dispute 
was  made  that  the  terminus  was  changed  as 
claimed.— People  ex  rel.  New  York  Cent.  &  H. 
R.  R.  Co.  V.  Public  Service  Commission,  126 
N.  S.  728. 

ZVX.  REVIEW. 

(A)  Seope  and  Bxtent  in  General. 

«=s>843(2)  (N.Y.Sup.)  Where  the  appeUate 
court  found  that  the  share  of  a  decedent's  es- 
tate received  by  surviving  children  pursuant 
to  an  antenuptial  agreement  was  not  subject 
to  transfer  tax,  the  question  whether  a  par- 
ticular item  of  taxes  imposed  was  proper  need 
not  be  determined.— In  re  Schmoll's  Bstate, 
181  N.  Y.  S.  542. 

(B)  Interloontarr»  C^llateimly  and  Snpple- 
mentarr   Prooeedinss  and  Clnestlons. 

^s»874(l)  (N.Y.Sup.)  In  accounting  proceedings, 
the  question  whether  referees  erroneously  omit- 
ted certain  items  is  not  reviewable  on  ap- 
peal from  order  denying  plaintiff's  motion  to 
compel  defendant  to  enter  judgment,  except 
upon  conditions,  but  can  be  raised  only  on  ap- 
peal from  the  judgment  itself.— City  of  New 
York  V.  Empire  City  Subway  Co.,  181  N.  Y.  S. 
809. 

(G)   Parties  Batitled  to  Allege  Error. 

«==>882(1)  (N.Y.)  Where  defendants,  after  re- 
mand from  the  Court  of  Appeals,  presented 
affidavits  showing  impossibihty  oi  reconvey- 
ance required  of  them  they  could  not  object 
that  plaintiffs  in  the  same  manner  showed  a 
change  of  conditions  which  required  the  adapta- 
tion of  the  decree  to  meet  them,  and  insist  that 
plaintiff  should  file  a  supplemental  complaint 
for  that  purpose.— Rudiger  v.  Coleman,  126  N. 
B.  723,  228  N.  Y.  225. 
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(B)  PvesitniptlonB. 

^=:>927(3)  (N.Y.Snp.)  In  action  for  libel»  plain- 
tiiE  having  been  nonsuited,  it  must  be  assumed 
on  appeal  the  charge  against  him  was  false. — 
Pecue  V.  West,  181  N.  Y.  &  826. 
^=9927(8)  (N.Y.Sup.)  In  determininf:  whether  a 
nonsuit  was  proper,  plaintiif  is  entitled  to  the 
benefit  of  all  facts  and  inferences  which  may 
be  drawn  from  the  evidence  most  favorable  to 
his  contention.--La  Qov  v.  Director  General  of 
Railroads.  181  N.  Y.  S.  842. 
e=^927(S)  (N.Y.Sup.)  On  appeal  from  dismissal 
of  the  complaint  on  the  merits,  plaintiff  is  en- 
titled to  the  most  favorable  inference  derivable 
from  the  testimony.—Finsilver,  Still  &  Moss  v. 
Cohn.  181  N.  Y.  S.  903. 

<8=>932(1)  (N.Y.Sup.j  Where  plaintilEs  sought 
recovery  of  over  $76,000  for  extra  allowances, 
and  verdict  was  rendered  by  the  court  sitting 
without  a  jury  for  $47,000,  such  a  verdict,  if 
sustainable  by  reference  to  any  of  the  many 
claims  asserted,  will  be  upheld,  and  the  verdict 
cannot  be  attacked  on  the  ground  it  embraced 
within  itself  all  of  the  claims  reduced  in 
amount,  and  that  particular  claims  could  not  be 
allowed.-— Charles  Meads  &  Co.  v.  City  of  New 
York,  181  N.  Y.  S.  704. 

(F)  Dlveretlon  of  tiomrer  Coort. 

^=>954(1)  (N.Y.Sup.)  Discretion  of  court  in 
granting  a  preliminary  injunction  will  not  be  in- 
terfered with  on  appeal,  especially  where  refusing 
it  may  result  in  denial  of  all  redress  to  plain- 
tiff.—Bergen  Beach  Land  Corporation  v.  City 
of  New  York.  181  N.  Y.  S.  773. 

(G)   Clueationii    of  Pa«t,  Vordleta,  and  Find- 
ings. 

^s»IOIOa)  (N.Y.Sup.)  In  an  action  by  a  con- 
tractor for  an  extra  allowance,  finding  by  the 
trial  court  that  a  crack  was  caused  by  defect 
in  plans  will  not  be  disturbed,  where  supported 
by  evidence.— Charles  Meads  &  Co.  v.  City  of 
New  York,  181  N.  Y.  S.  704. 
i$=>IOII(l)  (N.Y.Sup.)  Findings  of  trial  court, 
based  on  conflicting  evidence,  cannot  be  dis- 
turbed on  appeal.— Carr  v.  Morris,  181  N.  Y.  S. 
813. 

(H)  Harmlesa  Brror. 

^==>I053(4)  (N.Y.)  In  an  action  for  malicious 
prosecution,  where  on  second  trial,  immediately 
before  the  close  of  plaiutifTs  case,  plaintiff's 
counsel  offered  in  evidence  an  order  or  the  Ap- 
pellate Division  granting  new  trial  solely  on 
the  ground  the  verdict  was  excessive,  the  ad- 
mission of  such  order  in  evidence  was  error 
prejudicial  to  defendants,  despite  an  instruction 
that  the  court  and  jury  were  "trying  this  case 
iust  as  it  appears  here,  and  under  the  evidence 
here  and  the  law  as  given  in  this  case,'*  etc. — 
Mulder  v.  U.  S.  Slicing  Mach.  Co.,  126  N.  B. 
.517,  228  N.  Y.  88. 

e=»l056(l)  (N.Y.Sup.)  Where  evidence  was  ex- 
cluded which  tended  to  prove  an  assignment  of 
an  account  to  plaintiff  and  an  acceptance  of  the 
account  by  defendant  from  plaintiff  for  collec- 
tion, so  that  defendant  might  have  to  pay  the 
amount  to  plaintiff,  in  the  absence  of  knowledge 
of  claim  by  the  assignee,  even  though  the  as- 
signment was  not  proved,  a  dismissal  of  the 
complaint  on  the  merits  will  be  reversed.— Dan 
Sax  Dress  Co.  v.  Goodman,  181  N.  Y.  S.  742. 


^=91073(7)  (NX)  Error  In  permitting  an  ex- 
dusive  sales  agent  to  recover  the  difference  be- 
tween the  contract  price  and  his  selling  price 
was  not  cured  by  evidence  of  defendant's  list 
price  for  the  goods  without  evidence  that  they 
were  sold  at  that  price.— Greater  v.  Dayton 
Rubber  Mfg.  Co.,  126  N.  B.  510,  224  N.  Y.  184* 
^=»  1 073(7)  (N.Y.)  Error  in  denying  recovery 
of  the  percentage  of  rents  to  which  plaintiffs 
were  entitled  under  the  contract  was  harmless, 
where  recovery  of  such  percentage  would  re- 
quire also  payment  of  interest  on  the  contract 
price,  which  would  be  more  the  percentage  of 
rents.— Rudiger  v.  Coleman,  126  N.  B.  723,  228 
N.  Y.  225. 

(J)  Deciiilon*  of  Intermediate  Court*. 

<8=>I09I(1)  (N.Y.)  On  appeal  from  a  holding  of 
the  appellate  division  that  defendant  in  an  ac- 
tion for  malicious  prosecution  had  probable 
cLuse  for  his  action  as  a  matter  of  law,  the 
truth  of  plaintiff's  storv  must  be  assumed,  and 
he  must  oe  driven  the  benefit  of  all  inferences 
to  which  a  jury  might  say  he  was  entitled.— 
Bums  V.  WUkinson,  126  N.  E.  513,  228  N.  Y, 
113. 

^=»I092  (N.Y.)  Where  the  Appellate  Division 
reversed  a  decree  of  the  Special  Term  adapting 
the  relief  granted  on  a  former  appeal  to  chang- 
ed conditions,  on  the  ground  that  the  Special 
Term  had  no  power  to  grant  such  supplemental 
relief,  reversal  will  not  be  uphelcT  on  any 
ground  of  discretion  to  compel  a  new  action, 
regardless  of  whether  the  case  is  governed  by 
Code  Civ.  Proc.  |  1838.  creating  the  presump- 
tion on  appeal  from  Appellate  Division's  re- 
versal, that  it  was  on  question  of  law.— Rudiger 
V.  Coleman,  126  N.  B.  723,  228  N.  Y.  225. 
^=91094(4)  (N.Y.)  A  eoncltision  of  law  by  the 
referee  diaracteriaed  as  a  finding  of  fact  and  in 
conflict  with  the  facts  found  is  not  controlling 
on  appeal  from  an  order  of  the  Appellate  Divi- 
sion afiirming  an  order  of  the  Special  Term  in 
a  tax  certiorari  confirming  report  of  a  referee 
exempting  relator  from  taxation.— -People  ex 
rel.  Mizpah  Lodge.  No.  618,  I.  O.  O.  F.,  v. 
Burke,  126  N.  E.  703.  228  N.  Y.  245. 

ZVU.  DETBRMINATION  AND  BIS- 
POSITION  OF  OAVSE. 
(A)  Decision  In  laeneral. 
«»f|f|   (N.Y.)  Where  the  Court  of  Appeals 
reverses  a  judgment  for  improper  instruction 
on  the  measure  of  damages,  and  remands  the 
case   for  new   trial,   it  should  determine   the 
proper   rule   of   damages.— Orester   v.   Dayton 
Rubber  Mfg.  Co..  126  N.  E.  510,  228  N.  Y.  134. 

(F)    Mandate   and    Proceed  In  va   in   Iiovrer 
Conrt. 

<d=s>l  195(1)  (N.Y.)  Were  the  first  trial  of  a  suit 
for  reconveyance  of  property  resulted  in  a  find- 
ing that  defendants  had  not  wasted  the  prop- 
erty, which  was  affirmed  on  appeal,  defendants 
could  not  be  compelled  in  proceedinas  after 
remand  to  relitigate  that  issue. — Rudiger  v. 
Coleman,  126  N.  B.  723,  228  N.  Y.  226. 
€==>I207(1)  (N.Y.)  While  the  Special  Term,  on 
remand  from  the  Court  of  Appeals,  cannot 
change  in  any  respect  the  adjudication,  it  can 
adapt  the  relief  directed  to  the  exigencie*s  of 
new  conditions  arising  since  the  former  trial, 
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of  which  the  Goiirt  of  Appeals  had  no  knowl- 
edge.—Rndiger  y.  Coleman,  126  N.  B.  723,  228 
N.  Y.  225. 

Where,  pending  a  former  appeal,  which  re- 
anlted  in  a  decree  requirinc  defendants  to  re- 
convey  property  to  plaintiffB,  a  portion  of  the 
property  was  condemned,  and  plaintiifa  had  re- 
ceived the  proceeds  thereof,  the  money  received, 
less  the  proper  expenses  for  defending  the  con* 
demnation  proceedings,  will  be  sabstitated  for 
the  land.— Id. 

^E»  1 208(2)  (N.Y.)  Where,  on  a  former  appeal, 
it  was  decided  that  dezendants  should  have 
been  ordered  to  reconvey  to  plaintiffs  property 
of  which  they  had  held  possession  since  the 
former  trial,  their  possession  was  that  of  trus- 
tees  for  plaintiffs,  and  they  coald  be  compelled 
fai  equity  by  supplemental  proceedings  to  ac- 
count for  the  proceeds  from  the  property  dur- 
ing that  possession.— Rudiger  v.  Coleman,  126 
N.  E.  72^  228  N.  Y.  225. 
«=»I208(2)  (N.Y.8up.)  The  provisions  of  the 
Code  of  pivil  Procedure,  which  give  power 
to  direct  restitution  to  appellate  courts,  were 
not  intended  to  be  exclusive,  or  to  deprive  the 
lower  court  of  a  jurisdiction  which  it  has  al- 
ways exercised  under  the  common  law,  though 
probfibly  it  should  be  effected  by  way  of  an  ac- 
tion rather  thaa  upon  mere  motion.— A verett  v. 
Averett.  181  N.  Y.  S.  645. 
<$s»l20a(5)  (N.Y.)  Where  defendants  had  re- 
mained in  possession  and  collected  rents  pend- 
ing appeals,  in  which  it  was  determined  that 
they  should  have  reconveyed  the  property  to 
plaintiffs  at  the  time  of  the  first  trial,  plain- 
tiffs are  entitled  to  an  accounting  of  the  rents 
so  received.— Rudiger  v.  Coleman,  126  N.  E. 
723,  228  N.  Y.  226. 

XVm.   UABIUTIES  ON  BOKBS  AMB 
trNDERTAKINOS. 

«=s»l234(8)  (N.Y.Sup.)  Under  undertaking  on 
appeal  whereby  defendant  sureties  agreed  that, 
if  judgment  appealed  from  was  affirmed,  they 
would  pay  the  sum  directed  to  be  paid  and  spe* 
cifically  perform  the  contract  as  directed  and 
pay  all  costs  and  damages  which  might  be 
awarded  against  judgment  debtor,  not  exceed- 
ing  $9,000,  where  defendants  tendered  over 
$250,  which  amount  covered  all  items  of  costs 
properly  chargeable  against  them,  and  there 
were  no  damages  awarded  heldf  court  erred 
in  giving  jodfnnent  against  them  for  $9,(X)0  and 
interest;  plaintiff  having  failed  to  tender  such 
deed  as  decree  of  specific  performance  required. 
-Kmets  V.  De  Ronde,  181  N.  Y.  S.  94. 

APPEARANCE. 

See  Contempt,  ^s»57 ;  False  Personation,  ^s»2. 

ARCHITECTS. 

See    Contracts,    ^=>296;     Municipal    Corpora- 
tions, <8=»356,  357,  358,  360;    States,  <&=»104. 

ARGUMENT  OF  COUNSEL 

See  Criminal  Law,  ^9721. 


ARMY  AND  NAVY. 

See  Insurance,  ^s>531. 

<8=»34  (N.Y.Mun.Ct.)  The  act  of  the  United 
States  government  in  drafting  a  tenant  into 
its  military  service,  thereby  obliging  him  to 
abandon  business  premises  leased  by  him,  re- 
lieved him  from  his  obligation  to  pay  rent  un- 
der the  lease,  so  that,  where  the  landlord 
thereafter  relet  part  of  premises  for  unexpired 
term  at  a  reduced  rental,  he  could  not  recover 
from  original  tenant  the  difference  between  the 
rent  reserved  and  that  received  on  the  relet- 
ting.—State  Realty  Co.  v.  Greenfield,  181  N.  Y. 


ig.— ! 
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ARREST. 


See  Fraud,  ^=s>4. 

Z.   IN  CIVIL  ACTIOK8. 

^sf>4  (N.Y.Sup.)  Under  Code  Civ.  Proc.  I  54:^, 

in  action  by  purchaser  of  business  on  grouxxjA 
of  fraud  and  misrepresentation  to  secure  ju^^^ 
ment  for  amount  paid  in  cash  and  notes,  to  <fc^^ 
nul  bill  of  sale  and  notes,  and  to  enjoin  sell^jr 
and  bis  wife  from  negotiating  and  suing  «>n 
notes,  order  for  arrest  of  defendant  seller  y^^^ 
proper,  though  action  was  brought  on  equmtrcr 
side  of  court  to  obtain  additional  relief  of  eo^ 
uitable  character.— Aaron  v.  Richmond,  181  Iv 
Y.  S.  723.  ^• 

ARSON. 

See  Criminal  Law,  «s»3e0.' 

ASSESSMENT. 

See  Taxation,  ^=s>493. 

ASSIGNMENTS. 

See  Appeal,  ^=»1056;  Executors  and  Admin- 
istrators. ^=»519 ;  Landlord  and  Tenant.  ^S9 
76;    Trusts,  «»147,  151. 

L  REQ17I8ITB8  AND  VALIBITT. 
(B)   Mode  and  Siillleiency   of  Aflvivmnent* 

^s»48  (N.Y.Sup.)  Where  defendant,  in  consid- 
eration of  postponement  of  delivery  of  ship- 
ments of  caustic  soda,  agreed  to  leave  bonds  on 
deposit  with  a  bank,  to  be  applied  in  payment 
of  shipments,  but  the  agreement  required  the 
intervention  of  defendant  before  payment,  there 
waa  no  equitable  assignment.— A  L.  Gosselin 
Corporation  v.  Mario  Tapparelli  fu  Pietro  of 
America,  181  N.  Y.  S.  883. 

m,  BIGHTS   AND    LIABILITIES   OF 
PABTIES. 

^=993  (N.Y.Sup.)  Where  a  claim  was  assigned, 
but  the  debtor  paid  it  to  the  creditor  assignor 
before  it  received  notice  of  the  assignment  from 
the  assignee,  the  debtor's  defense  of  payment  is 

food  as  against  the  assignee.— Bulova  v.  B.  L. 
Harnett,  Inc.,  181  N.  Y.  S.  247. 
^=>IOI  (N.Y.Sup.)  Under  Personal  Property 
Law,  §  41,  subd.  3,  assignment  of  a  claim  passes 
to  the  transferee  the  right  to  enforce  it,  and 
failure  to  notify  the  debtor  of  the  transfer  per- 
mits only  interposition  of  any  defense  or  coun- 
terclaim existing  in  his  favor  against  the  trans- 
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ferror  before  notice  of  transfer.— Bulova  ▼.  B. 
L.  Barnett,  Inc..  181  N.  Y.  S.  247. 

IV.   ACTIONS. 

^=»M9  (N.Y.Sup.)  If  a  daim  against  defend- 
ant was  assigned  to  plaintiff,  he  acquired  the 
legal  title  by  the  assignment,  and,  regardless  of 
the  consideration  which  passed  between  him  and 
his  assignor,  is  entitled  to  bring  action.— Bulova 
V.  B.  L.  Barnett,  Inc.,  181  N.  Y.  S.  247. 
«=»I3I  (N.Y.Sup.)  Allegation,  in  complaint  on 
an  assigned  claim,  of  the  precise  date  on  which 
the  assignment  took  place,  is  Immaterial  to  sus- 
tain the  assignee's  cause  of  action,  as  the  as- 
signment need  be  made  only  before  suit  brought. 
—Bulova  V.  B.  L.  Barnett,  Inc.,  181  N.  Y.  S. 
247. 

ASSOCIATIONS. 

See  Insurance,  <8=s>605-805 ;  Taxation,  ^s»241. 

ASSUMPSIT,  ACTION  OF. 

See  Work  and  Labor. 

ASSUMPTION  OF  RISK. 

See  Master  and  Servant,  ^=9204. 

ASYLUMS. 

See  Habeas  Corpu^,  ^=s>13;   Wills,  ^5»55. 

ATTACHMENT. 

See  Contempt,  ^5»40,  67. 

L   NATVBE  AMD  GBOUNB8. 

(B)   Gronndii    of    Attacbment. 

^=»47(2)  (N.Y.Sup.)  Fraud  as  to  creditors  can 
never  be  presumea,  but  must  be  proved.— An- 
derson V.  MaUey,  181  N.  Y.  S.  729. 

Xn.   PROCEEDINGS  TO  PBOOUBE. 

(U)  Affidavits. 

^==>I07  (N.Y.Sup.)  An  affidavit  for  warrant  of 
attachment,  which  stated  plaintiff  *18  entitled 
to  recover  the  sum  of  $6,000,  with  Interest, 
over  and  above  all  counterclaims  known  to  him 
inasmuch  as  set  forth  in  the  foregoing  para- 
graphs, the  defendants  owe  him  $6,000  as  com- 
mission," etc.,  **and  none  of  the  defendants  has 
daimed  to  have  any  oounterclaim,"  is  defec- 
tive, for  Code  Civ.  Proc.  §  636,  requires  such 
statement  to  be  made  positively,  on  the  knowl- 
edge of  plaintiff,  and  not  argumentatively.— An- 
derson V.  Malley,  181  N.  Y.  S.  729. 
^=9 1 1 1  (N.Y.Sup.)  In  an  action  for  commissions 
claimed  to  have  been  earned,  affidavits  offered 
by  plaintiff  for  warrant  of  attachment,  which 
were  rebutted  by  those  of  defendants,  held  in- 
sufficient to  show  defendants*  fraud,  or  that 
they  were  about  to  assign  or  secrete  their  prop- 
erty with  intent  to  defraud  creditors;  hence  a 
warrant  of  attachment  was  improperly  issued. — 
Anderson  v.  Malley,  181  N.  Y.  S.  729. 

ATTORNEY  AND  CLIENT, 

See  Action,  ^=>38;  CJontempt,  ^=>23;  Cor- 
porations, <©=»529;  Ck)urte,  <©=»189,  190; 
Divorce,  ^=:»287;    Executors  and  Administra- 


tors, «5»1U,  283,  816L  482 :   Fraud,  «»41 ; 

Insurance.  4s»606;  Malicious  Prosecution, 
<g=>59,  60;  Trial,  «=»165;  Wills,  <S=»171. 
289. 

Z.   THE  OFFICE  OF  ATTOBMEY. 

(B)    PrlTlleffM, 


DUablllUea, 


and    Llabll- 


^cs»32  (N.Y.Sup.)  It  is  improper  for  a  New 
York  attorney,  conducting  a  collection  agency 
in  other  states,  where  he  is  not  authorized  to 
practice  law,  to  use  a  letter  head  calculated  to 
create  the  impression  that  he  maintains  offices 
as  an  attorney  in  the  cities  enumerated  in  such 
other  states.— Application  of  J.  W.  Rowe  Co., 
181  N.  Y.  S.  87. 

m.  DUTIES  AMD  UABIUTIES  OF  AT- 
TORNEY TO  OlilEKT. 

^C3»I26(1)  (N.Y.Sup.)  Correspondence  between 
a  New  York  attorney,  conducting  a  collection 
agency  in  other  states,  where  he  was  not  au- 
thorized to  practice  law,  and  one. sending  a 
claim  to  his  Pittsburgh  office  for  collection,  held 
to  show  that  the  relation  of  attorney  and  client 
did  not  exist,  so  as  to  authorize  a  summary 
proceeding  to  compel  him  to  pay  over  money 
collected.— Application  of  J.  W.  Rowe  Co.,  181 
N.  Y.  S.  87. 


AUTOMOBILES. 


damages.  ^=3>39,  174;  Juch^ent,  ^s>590; 
ery  Stable  and  Garage  Keepers;  Ifaster 
i    Servant,    ^=s>302;     Railroads,    «=s»350: 


See  Damaj 

Livery  S ^  — ^ -,.-  — .- , 

and    Servant,    ^=s>302;     Railroads,    «=s»350: 
Sales,  <8ss>133;    Street  Railroads,  «=:»99. 

BAILMENT. 

See  Fraud,  ^=^;  livei^  Stable  and  Garage 
Keepers,  ^=»6;  Sales,  ^=s»133;  War^ouse- 
men,  ^=^34. 

«s»l  (N.Y.Sup.)  Where  the  evidence  showed 
that  decedent  intended  to  make  a  testamentary 
disposition  of  personal  property,  and  to  retain 
full  control  and  power  of  disposition  during 
her  lifetime,  the  person  in  possession  of  the 
property  without  legal  title  thereto  was  merely 
a  bailee.— Orton  v.  Tannenbaum,  181  N.  Y.  S. 
84. 

^1  (N.YJ£un.Ot.)  Where  plaintifle  contrac- 
tor received  dress  material  from  defendant  job- 
ber, to  be  made  into  dresses,  and  was  charged 
the  price  of  the  material,  and  after  it  was  man- 
ufactured into  dresses  was  to  charge  a  stipulat- 
ed price  for  his  work  and  for  any  material  fur- 
nished by  him,  and  to  recharge  the  cost  of  ma- 
terial received,  the  transaction  was  a  bailment 
for  manufacture.— Graber  v.  Rubin,  181  N.  Y. 
S.  71. 

«=>ll  (N.Y.Sup.)  The  liability  of  a  bailee  for 
loss  of  goods  depends  on  negligence.— W.  N. 
Stevenson  &  Co.  v.  Hartman,  181  N.  Y.  S. 
4(55. 

«©=»I4(1)  (N.Y.Sup.)  One,  who  had  received 
goods  for  the  purpose  of  being  cleaned  and 
dyed,  is  not  liable  for  them  after  they  were 
stolen  from  his  place  of  business  without  neg- 
ligence on  his  part.— Bleichrode  v.  Rosenthiu, 
181  N.  Y.  S.  361. 

<g=7>31(l)  (N.Y.Sup.)  While  one,  suing  a  bailee 
for  hire  for  the  value  of  goods,  makes  out  a 
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prima  fade  case  by  proof  of  demand  and  fail- 
ure to  deliver,  the  defendant,  by  proving  that 
the  goods  were  lost  by  fire  or  theft,  rebuts 
the  plaintiffs  prima  facie  case,  and  plaintiff 
must  assume  the  burden  of  presenting  further 
evidence  of  negligence.— W.  N.  Stevenson  & 
Co.  ▼.  Hartman,  181  N.  Y.  S.  465. 
«=s>3l(3)  (N.Y^Sup.)  Where  lease  provided, 
basement  storeroom  was  furnished  gratuitously, 
and  that  lessees  using  it  would  do  so  at  their 
own  risk,  lessee,  who  placed  furniture  in  store- 
room in  1916,  and  saw  it  there  several  times 
up  to  1919,  when  he  discovered  it  was  not 
there,  by  proof  of  such  facts  does  not  make 
out  a  case  against  lessor  for  conversion.— 
Falck  V.  Weiss,  181  N.  Y.  S.  365. 
^s»32  (N.Y.Mun.Gt.)  Where  plaintiff,  as  con- 
tractor, received  material  from  defendant  job- 
ber, to  be  made  into  dresses,  and  was  charged 
the  price  of  such  material,  and  after  manufac- 
ture was  to  charge  a  stipulated  price  therefor 
and  for  any  material  furnished  bv  him,  and  to 
recharge  the  material,  and  without  jobber's 
consent  sent  jackets  or  waists  of  the  dresses  to 
an  independent  contractor  for  embroidery,  in 
whose  possession  they  were  destroyed  by  fire 
without  fault  of  the  contractor  or  embroiderer, 
the  contractor  might  recover  the  cost  of  mate- 
rial charged  to  him,  and  for  making  up  the  inner 
parts  of  the  dresses,  which  were  to  be  com- 
bined with  the  embroidered  parts.— Graber  v. 
Rubin,  181  N.  Y.  S.  71. 

BANKRUPTCY. 

See   Corporations,    ^=»268,   430;     Fraudulent 
Ckmveyances,  ^=9216. 

HZ.  AMiaHMENT,  ADMHTZSTRATION, 
AHB  DISTRIBtmON  OF  BANK- 
RUPT'S ESTATE. 

(B)  Aaslflrnment,    lu&d    Title,    Rlfflita,     and 

Remeaie*  of  Trvirtee  In  General. 

^=>  140(1^)  (N.Y.Sup.)  Where  purchases  '  of 
lumber  accepted  the  same,  receipted  for  the 
bill  of  lading,  and  directed  transfer  of  the  ship- 
ment to  third  party,  to  whom  they  transferred 
the  lumber,  held,  that,  as  title  passed  to  the 
purchasers,  the  ultimate  buyer  became  indebted 
to  such  purchasers  and  on  bankruptcy  the  pur- 
chasers' trustee  was  entitled  to  proceeds  of  the 
sale.— TumbuU  v.  Potlatch  Lumber  Co.,  181  N. 
Y.  S.  56. 

«=>I45(2)  (N.Y.Sup.)  A  trustee  in  bankruptcy 
may  bring  an  action  upon  subscription  agree- 
ments in  the  right  of  a  bankrupt  corporation.— 
Mills  V.  Friedman,  181  N.  Y.  S.  285. 

(C)  Preferences  and  Transfers  by   Bank- 

rapt,  and  Attachments  and 
Other  Liens. 

€=»165(2)  (N.Y.Sup.)  Where  purchaser  of 
lumber  accepted  the  same,  and  without  having 
the  shipment  unloaded  transferred  it  to  another, 
held,  on  the  purchaser's  bankruptcy,  that  as 
the  transaction  occurred  within  four  months  of 
bankruptcy,  and  after  title  passed  to  the  pur- 
chaser, the  transaction  whereby  the  ultimate 
transferee  was  to  pay  the  seller  was  voidable, 
under  Bankruptcy  Act,  {  60  (U.  S.  Comp.  St 
§  9644),  because  working  a  preference  in  favor 


of  the  seller.— Tumbull  v.  Potlatch  Lumber  Co., 
181  N.  Y.  S.  56. 

<8ss>200(2)  (N.Y.)  An  equitable  lien  acquired  by 
a  creditor's  bill  attacking  conveyances  as  fraud- 
ulent is  not  affected  by  subsequent  proceedings 
in  bankruptcy,  where  the  creditor  obtained  his 
judgment  against  the  bankrupt  and  commenced 
his  action  as  a  judgment  creditor  more  than 
four  months  before  the  filing  of  the  bankruptcy 
petition.-iJasper  v.  Rozinski,  127  N.  E.  189. 
<8=»200(4)  (NTY.Oo.Ct.)  Where,  in  supplemen- 
tary proceedings,  a  receiver  for  the  debtor  was 
appointed,  and  subsequently,  bu£  less  than  four 
months  prior  to  the  debtor's  bankruptcy,  a 
judgment  against  the  debtor  was  rendered  in 
favor  of  another  creditor,  and  an  order  made 
extending  the  receivership  to  cover  such  judg- 
ment, the  order  extending  the  receivership  and 
the  judgment  on  which  ft  was  based  did  not 
confer  on  the  judgment  creditor  any  rights  as 
to  the  debtor's  property  which  would  survive 
the  jurisdiction  of  the  bankruptcy  court,  not- 
withstanding ^  that  the  first  receivership,  which 
was  more  than  four  months  prior  to  tne  bank- 
ruptcy, was  not  affected  thereby.— In  re  West- 
ern Sav.  Bank.  181  N.  Y.  S.  674. 

(B)   Actions  by  or  Against  Trnstect 

<g=>282  (N.Y.Sup.)  Where  the  United  States 
court  authorizes  a  trustee  of  a  bankrupt  corpo- 
ration to  issue  a  call  or  demand  upon  a  sub- 
scriber for  the  amount  due  from  him  on  subscrip- 
tion for  stock  and  to  bring  action,  the  subscrib- 
er in  ah  action  by  the  trustee  cannot  attack  that 
order  collaterally  by  alleging  that  it  does  not 
affirmatively  appear  that  tne  money  is  necessarv 
to  pay  creditors.— Mills  v.  Friedman,  181  N.  Y. 
S.  285. 

<@=>287(2)  (N.Y.Sup.)  One  receiving  corporate 
checks  for  an  officers  individual  liability  under 
circumstances  which  would  put  him  on  notice 
is  liable  to  the  corporation,  regardless  of  wheth- 
er the  rights  of  creditors  intervene',  and  hence, 
on  bankruptcy  of  the  corporation,  its  trustee 
may  maintain  the  action  for  the  conversion.— 
Heig  V.  Caspary,  181  N.  Y.  S.  633. 

(F)  Clalnw  Avalnst  and  Distribution  of 
instate. 

^=»363  (N.Y.)  Where  a  debtor,  to  defraud  cred- 
itors, conveyed  land,  took  back  a  mortp;age,  and 
assigned  the  mortgage,  a  creditor  by  filmg  proof 
of  claim  in  the  bankruptcy  proceeding  against  • 
the  debtor  did  not  waive  his  cause  of  action 
against  the  assignee  of  the  mortgage  for  the 
fraud.^Jasper  v.  Rozinski,  127  N.  E.  189. 

BANKS  AND  BANKING. 

See  Assignments,  ^S948;  Bills  and  Notes,  ^=» 
332;  Liens,  ^=»7;  Payment  ^ss>89;  Princi- 
pal and  Agent,  ®s»14;   Trusts,  ^s>356. 

ni.  FUNCTIONS   AND   DEAJLINOS. 
(C)   Deposits. 

<ess>|l9  (N.Y.Sup.)  The  relation  of  banker  and 
depositor  creAtes  the  relation  of  debtor  and 
creditor,  as  the  depositor's  money  is  taken  by 
the  bank  in  the  nature  of  a  gratuitous  loan,  and 
thereupon  it  charges  itself  with  a  debt  absolute- 
ly due  to  the  depositor.— Delano  v.  Equitable 
Trust  Co.  of  New  York,  181  N.  Y.  S.  852. 
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«ss>l34(l)  (N.Y.Sup.)  A  bank  may  look  to  de- 
jposits  in  its  hands  for  the  repayment  of  any 
mdebtedness  to  it  by  a  depositor,  and  may  ap- 
ply the  debtor's  deposit  on  his  debt  to  the  bank 
as  it  becomes  due,  since,  as  the  deposit  cre- 
ates a  debt  against  the  bank,  the  right  to  set- 
oft  applies,  and  the  bank  may  so  apply  the  de- 
posits without  notice.— Delano  v.  Equitable 
Trust  Co.  of  New  York,  181  N.  Y.  S.  852. 

BASTARDS. 

See  Adoption,  •^=»22. 

BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  ^=»^&-805;  Taxation,  ^=:> 
241. 

BILLS  AND  NOTES. 

See  Accord  and  Satisfaction,  $=>11;  Arrest 
^=:»4;  Bankruptcy,  ^=9287;  Compromise  and 
Settlement,  ^=»5;  Corporations,  ^s»430;  In- 
junction, ^=926;    United  States,  «=s>91. 

V.   RIGHTS  AND  UABIIilTIES  ON  IN* 

DORSEMENT   OR  TRANSFER. 

(D)  Bona  Fide  Porcliaaera. 

^=»332  (N.Y.Sup.)  A  bank,  with  which  a  check 
was  deposited,  having  notice  that  it  was  pro- 
cured by  fraud,  was  not  a  holder  in  due  course, 
but  was  merely  the  custodian  of  the  proceeds 
of  the  check.— Abraham  ▼.  American  Exch.  Nat. 
Bank,  181  N.  T.  S.  663. 

In  action  to  recover  money  paid  by  plaintiffs 
assignor  by  check,  under  fraudulent  representa- 
tions made  by  the  payee  through  an  agent,  the 
check  and  consequently  its  proceeds  having  been 
deposited  in  defendant  bank,  which  had  notice 
of  daim  of  fraud,  declarations  or  admissions  of 
depositor  and  payee,  binding  upon  it,  would  be 
binding  on  defendant  bank. — Id. 
«=>337  (N.Y.Mun.Ct)  Under  Negotiable  In- 
struments Law,  §  95,  providing  that,  to  con- 
stitute notice  of  an  infirmity  or  defect,  the 
person  to  whom  an  instrument  is  negotiated 
must  have  actual  knowledge  thereof,  or  knowl- 
edge of  such  facts  that  his  action  in  taking  the 
instrument  amounted  to  bad  faith,  the  term 
"bad  faith"  does  not  necessarily  involve  fur- 
tive motives,  but  means  bad  faith  in  a  com- 
mercial sense.— Morris  v.  Muir,  181  N.  Y.  .S. 
913. 

Willful  disregard  of  known  facts  showing 
want  of  title,  or  willful  evasion  of  knowledge 
of  the  facts,  in  purchasing  negotiable  bonds, 
amounts  to  bad  faith.— Id. 
^=»339  (N.T.Mun.Ct)  Though  gross  negli- 
gence in  purchasing  negotiable  bonds  does  not 
of  itself  constitute  bad  faith  as  a  matter  of 
law,  it  is  evidence  from  which  bad  faith  may 
be  inferred.— Morris  v.  Muir,  181  N.  Y.  S.  913. 

Vm.  ACTIONS. 

«Es>493(l)  (N.Y.Sup.)  The  words  **value  receiv- 
ed*' in  either  a  ne|fotiable  or  in  a  nonnegotiable 
instrument  constitutes  presumptive  evidence 
of  consideration.— Lasher  v.  Rivenburgh,  181 
N.  Y.  S.  818. 

The  words  "value  received,*'  in  a  negotiable 
instrument  are  not  necessary  to  the  presump- 


tion of  consideration,  in  view  of  negotiable  In« 
strument  Law,  |  60.— Id. 

In  an  action  on  »  note,  where  the  claim  was 
made  that  there  was  no  consideration,  that 
plaintiff  attempted  to  show  the  true  considera- 
tion, and  failed,  does  not  destroy  the  presump- 
tion of  consideration  arising  from  the  words 
"value  received.*'— Id. 

^=»517  (N.Y.Sup.)  In  an  action  on  notes,  evi- 
dence held  to  sustain  a  finding  that  defendant 
signed  then>  as  against  a  charge  that  her  name 
was  forged.— Lasher  v.  Rivenburgh,  181  N.  Y. 
S.  818. 

BLANKS. 

See  Courts,  <d=s>189. 

BLINDNESS. 

See  Master  and  Servant*  «=>373. 

BONDS. 

See  Appeal,  ^s>1234;  Assignments,  ^=?>48; 
Bills  and  Notes,  <e=>339 ;  Corporations,  <3s> 
472;  Executors  and  Administrators,  ^=326; 
Liens,  <©=>7,  22;  Mortgages,  «=»282;  Unit- 
ed States,  (@=»91 ;   Woods  and  Forests,  ^s^a 

BOUNDARIES. 

See  Navigable  Waters,  ^=bQ7,  46. 

BREAKDOWN  SERVICE. 

See  Electricity,  €=»11. 

BRIDGES. 

Sec  Commerce  <S=»8,  26;  Highways,  «=>106: 
Navigable  Waters,  «=»20;  Pleading,  <8=>216: 
States,  <&=>184. 

I.   ESTABLISHMENT,  COKSTBUOTIOir, 
AND  MAINTENANCE* 

^=»2I<6)  (N.Y.Sup.)  T7nder  a  contract  for  the 
strengthening  of  the  spans  of  a  bridge  providing 
that  the  engineer  should  have  authority  to  re- 
ject at  any  stage  of  the  work  any  material  or 
workmanship  which  in  liis  opinion  was  unfit  and 
not  according  to  the  specifications,  thouKh  it  had 
passed  previous  inspection,  engineer  Mid  an* 
thorised  to  require  the  contractor  to  properly 
place  certain  towers,  which,  after  being  placed, 
were  found  not  properly  located  on  the  trusses 
which  they  were  to  engage  and  hold.~Snare  & 
Triest  Co.  V.  City  of  New  York,  181  N.  Y.  S. 
304. 

Where  it  is  not  dear  whether  the  extra  work 
for  which  a  contractor  for  the  strengthening  of 
the  spans  of  a  bridge  claimed  extra  compensa- 
tion was  due  to  the  warping  of  the  bridge  op  to 
the  warping  of  the  new  piece  manufactured  by 
it,  the  claim  wUl  not  be  allowed.— Id. 

The  contractor  for  the  strengthening  of  the 
spans  of  a  bridge  was  not  entitled  to  extra  com- 
pensation for  work  which  was  merely  inciden- 
tal to  the  prosecution  of  the  work  ^t  contracted 
to  do.—Id. 

A  contract  to  furnish  all  the  labor,  plant,  and 
materials  to  strengthen  the  spans  of  a  bridge, 
which  provided  that  the  work  should  be  done  to 
the  satisfaction  of  the  engineer  and  commission" 
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er  of  bridges,  and  authorized  the  engineer  to  de- 
termine the  amount  or  quality  of  work  to  be 
paid  for,  and  all  questions,  in  relation  to  the 
work  and  the  execution  of  the  contract,  and 
provided  that  his  estimate  and  "decision  should 
be  final,  and  that  at  any  stage  of  the  work  he 
might  reject  material  or  work  which  in  his  opin- 
ion was  unfit  or  at  variance  with  the  specifica- 
tions, though  it  had  passed  previous  inspection, 
held  to  cover  items  of  work  which  the  contractor 
claimed  it  was  required  to  do  a  second  time. 
—Id. 

Where  a  contract  to  strengthen  the  spans  of  a 
bridge  required  the  contractor  to  take  dimen- 
sions from  the  drawings,  and  to  follow  the  lines 
and  levels  furnished  by  the  engineer,  but  to 
verify  their  correctness,  it  was  not  entitled  to 
extra  compensation  for  moving  anchor  bolts  lo- 
cated as  directed  by  the  engineer,  where  it  neg- 
ligently failed  to  check  up  and  verify  their 
location  from  the  contract  drawings.>-Id. 

Where  a  bridge  contract  authorized  the  engi- 
neer to  correct  any  errors  or  omissions  in  the 
specifications  and  drawings  necessary  for  the 
proper  completion  of  the  work,  the  contractor 
was  not  entitled  to  extra  compensation  for  cor- 
recting mistakes  or  omissions  of  the  engineer, 
where  the  corrections -were  absolutely  necessary 
for  the  proper  completion  of  the  work.— Id. 

Where  a  contract  to  strengthen  the  spans  of 
a  bridge  provided  that  the  city's  engineer  might 
determine  the  manner  in  which  the  contract 
should  be  performed  and  decide  questions  aris- 
ing relative  to  ita  execution,  the  engineer  held 
authorized  to  make  certain  requirements  as  to 
the  mapner  of  doing  the  work,  though  such  re- 
quirements increased  the  labor  and  materials 
necessary.— Id. 

A  contractor  was  not  entitled  to  extra  com- 
pensation for  experiments  necessary  and  inci- 
dental to  the  accomplishment  of  the  work  it  con- 
tracted to  do  in  fStrengthening  the  spans  of  a 
bridge.— Id. 

Where  the  work  for  which  a  contractor  claim- 
ed extra  compensation  was  either  required  by 
the  contract  or  dearly  and  indubitably  outside 
the  contract  and  was  not  authorized  by  the  com- 
missioner of  bridges  in  writing,  as  required  by 
the  contract,  in  the  case  of  extra  work  the  con- 
tractor was  net  entitled  to  recover  therefor  on 
the  theory  that  the  requirement  that  it  do  such 
work  was  a  breach  of  the  contract,  since,  if  the 
work  was  not  covered  by  the  contract,  it  was 
within  the  provision  as  to  extra  work.— Id. 

BROKERS. 

See  Action,  «»38 ;  Ck>rporation8,  ^=»4d0 ;  Em- 
besdement,  ^=^5,  9,  11 :  Fraud,  ^=5>41 ;  Spe- 
cific Performance,  ^=»6,  82. 

lU.   DtTTI£8  AKD  UABII.ITIES  TO 
PRINOIPAIi. 

^=:>34  (N.Y.Sup.)  Where  a  broker  reported  an 
offer  acceptable  to  the  owner,  but  had  an  offer 
for  a  larger  amount  on  different  terms  involv- 
ing a  second  mortgage,  which  it  accepted  by 
securing  conveyance  from  plaintiff  through  an 
intermediary,  plaintiff  Is  entitled  to  the  benefit 
of  the  contract,  though  she  had  stated  general- 
ly she  would  not  accept  a  second  mortgage.— 
Boldin  V.  Lewis  H.  May  Co.,  181  N.  Y.  S.  121. 


A  statement  by  a  broker  to  the  owner  that 
she  could  get  more  for  her  property  if  she 
would  accept  a  second  mortgage  is  not  a  dis- 
closure to  her  that  the  broker  had  an  offer  to 
that  effect.— Id. 

Though  at  the  time  of  conveyance  the  owner 
knew  that  the  Broker's  relative  was  rcconvey- 
ing  to  another,  such  knowledge  is  not  knowl- 
edge that  at  the  time  of  the  contract  for  sale 
the  broker  had  an  offer  from  the  second  gran- 
tee.—Id. 

IV.   COMPENSATION  AND  UEN. 

^=944  (N.Y.Sup.)  Where  parties  negotiating  for 
a  sale  of  real  estate  agreed  to  defer  further  ne- 
gotiations until  their  return  from  contemplated 
trips,  the  vendor's  agent  had  no  j^ower  there- 
after, and  without  any  new  authority  from  the 
vendor,  to  bind  him  by  an  agreement  for  the  im- 
mediate sale  of  the  premises.- Lee  v.  Lloyd,  181 
N.  Y.  S.  295. 

«=>57(2)  (N.Y.Sup.)  Where  broker,  who  had 
been  employed  by  owner  to  find  a  purchaser  up- 
on terms,  acceptable  to  her,  introduced  purchaser 
to  owner,  >nd  where  the  contract  uiereupon 
entered  into  was  thereafter  abrogated,  and  a 
new  contract  entered  into  upon  different  terms, 
and  where  broker's  employment  was  continued 
after  abrogation  of  contract,  and  was  in  full 
force  at  time  of  making  of  new  <;ootract,  owner 
held  liable  for  commissions,  even  though  in  en- 
tering into  new  contract,  parties  had  negotiated 
directly,  without  the  knowledge  of  the  broker; 
the  broker  being  the  procuring  cause.— Harvey 
B.  Newins,  Inc.,  v.  Herrmann,  181  N.  Y.  S. 
42. 
«&=>57(2)  (N.Y.Sup.)  A    broker,    who    brought 

garties  together  and,  upon  a  flaw  being  found 
1  the  title  of  land  of  one  party  to  be  exchang- 
ed, did  nothing  more,  except  await  the  out- 
come of  supposed  efforts  to  cure  the  title,  is 
not  entitled  to  compensation,  where  one  of  the 
parties  sold  his  land,  and  the  parties  got  to- 
gether, and  through  their  own  efforts  came  to 
a  bargain  upon  otner  and  different  terms  from 
those'  that  obtained  during  the  course  of  the 
broker's  period  of  service,  even  though  there 
was  a  collusive  understandmg  between  the  par- 
ties to  hinder  the  broker,  in  the  event  of  his 
making  a  claim  for  brokerage.— OTuoti  v.  Ben- 
enson,  181  N.  Y.  S.  765. 
^=»60  (N.Y.Sup.)  Where  defendant's  accept- 
ance of  an  offer  for  a  restaurant  owned  by  him 
by  a  purchaser  procured  by  plaintiff  was  condi- 
tional on  the  purchaser  meeting  him  at  'his 
lawyer's  office  at  a  specified  time,  evidentiy  for 
the  purpose  of  making  a  deposit,  and  the  pur- 
chaser did  not  go  to  such  office,  whereupon  de- 
fendant sold  to  another  party,  defendant  was 
not  liable  to  plaintiff  for  commissions,  though 
the  purchaser  telephoned  the  lawyer's  office 
and  was  told  he  was  not  in. — Goldstein  v. 
Haims,  181  N.  Y.  8.  897. 
^»65(1)  (N.Y.Sup.)  Where  an  owner  is  permit- 
ted to  recover  from  her  brokers  the  amount 
they  realized  from  an  undisclosed  offer  above 
the  amount  of  the  contract  price,  she  cannot 
also  recover  the  commission  paid. — ^Boldin  y. 
Lewis  H.  May  Co.,  181  N.  Y.  S.  121. 
^=>70  (N.Y.Sup.)  Even  under  special  agree- 
ment for  larger  compensation  for  obtaining 
loan,   recovery  therefor  is  limited  to   charge 
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of  60  cents  per  $100,  authorized  by  G^eral 
Business  Law,  |  880.— H.  D.  Bobbins  &  Oo.  y. 
Druckman,  181  M.  Y.  S.  367. 

VI.   RIGHTS,  POWERS,  ANB  UABIIiI- 
TIES  AS  TO  THIRD  PERSOITS. 

^ss>93  (N.Y.Snp.)  The  ordinary  function  of  « 
real  estate  broker  is  to  introduce  and  bring  the 
parties  together,  and  in  order  to  bind  the  owner 
by  a  contract  of  sale  he  must  have  express  au- 
thority so  to  do,  which  will  not  be  inferred 
from  the  mere  fact  that  he  has  the  property  on 
his  books  for  sale.— Lee  T.  Lloyd,  181  N.  x.  S. 
295. 

^=s>l06  (N.Y.Sup.)  In  an  action  on  an  agent's 
contract  of  sale  of  real  estate,  evidence  held  to 
show  that  plaintiff  and  defendant,  both  of  whom 
were  about  to  go  to  Europe,  had  agreed  to  sus- 
pend negotiations  until  their  return.— Lee  v. 
Uoyd,  181  N.  Y.  S.  295. 

The  ordinary  function  of  a  real  estate  broker 
is  to  introduce  and  bring  the  parties  together, 
and  in  order  to  bind  the  owner  by  a  contract 
of  sale  he  must  have  express  authority  so  to 
do,  which  will  not  be  inferred  from  the  mere 
fact  that  he  has  the  property  on  his  books  for 
sale.— Id. 

BURYING  GROUNDS. 

See  Cemeteries. 

BUS  LINES. 

See  Manidpal  Corpoiations,  «sb273^,  703. 

C/ESAREAN  OPERATION. 

See  Evidence,  ^8>177. 

CAMPHOR. 

See  E}vidence,  ^=»21. 

CANALS. 

See  Death,  ^=»76;  Eminent  Domain,  ^3>288; 
Navigable  Waters,  «ss>36,  40,  43;  States.  «:s9 
191,  200. 

n.  REGtriiATION  AHB  OPERATION. 

9s»28  (N,Y.Ct.Gl.)  Riparian  owners,  entitled 
to  surplus  water  through  openings  at  end  of 
Oswego  Canal  dam  at  a  certain  head,  by  using 
increased  head,  with  state's  permismon,  upon 
construction  of  new  dam,  did  not  acquire  a 
vested  interest  in  use  of  increased  head,  re* 
gardlesB  of  how  long  such  use  continued;  such 
user  in  no  way  enlarging  their  lesal  rights,  in 
view  of  Canal  Law,  f  110,  and  Barge  Canal 
Law,  §  16.— Northern  New  York  Power  Cor- 
poration V.  State,  181  N.  Y.  S.  588: 

CANCELLATION  OF  INSTRUMENTS. 

See  Sales,  «=9l80. 

CARRIERS. 

See  Commerce,  ^=>27;  Courts,  ^:s>07;  Evi- 
dence, ^=9243;  Municipal  Corporations,  ^=» 
273!^,  703;  Sales.  <d=»391. 


X.  OOITTROL    AHB    REOUXATION    OF 
COMMON  CARRIERS. 

(A)  In  Oen«r«l. 

^=»4  (N.Y.Sup.)  Whether  a  carrier  of  goods 
is  a  common  or  public  carrier  depends  on 
whether  he  becomes  such  under  a  statute  or 
ordinance,  or  holds  himself  out,  either  express- 
ly or  by  course  of  conduct,  as  ready  to  carry 
for  hire  the  goods  of  all  persons  indifferently. 
— W.  N.  Stevenson  &  Co.  v.  Hartman,  181  N. 
Y.  S.  465. 

One  operating  a  truck  for  hire  under  a  li- 
cense issued  by  the  city  of  New  York  was  not 
a  common  carrier,  although  he  kept  his  vehicle 
at  a  stand  on  a  public  street,  where  he  made 
his  own  choice  of  customers,  and  had  no  uni- 
form rate  of  charges,  in  view  of  Cosby's  Code 
of  Ordinances  of  New  York  City  1919,  j).  364, 
Greater  New  York  Charter,  J  T" 
Ordinances,  art.  11,  {  144.— Id. 


V 


<®=>I8(2)  (N.Y.Sup.)  After  an  order  of  Public 
Service  Commission,  First  District,  forbidding 
collection  by  relator  of  an  additional  fare  on 
a  line,  with  permission  to  collect  a  fare  there- 
on by  i^iving  a  refund  ticket  to  each  passenger 
so  paymg  second  fare,  relator's  motion  for  an 
order  suspending  and  staying  commission's  or- 
der, pending  decision  of  Apt»ellate  Division  on 
a  writ  of  certiorari  to  review  such  order, 
would  be  denied.  Under  Code  Civ.  Proc.  f 
2131,  the  only  order  that  might  be  made  by  the 
court  would  be  to  stay  the  commission  from 
executing  its  own  order,  in  view  of  Public 
Service  Commissions  Law,  SH  24,  57.— People 
ex  rel.  Brooklyn  City  IL  Co.  v.  Public  Service 
Commission  of  State  of  New  York  for  First 
Dist.,  181  N.  Y.  S.  790. 

Nothing  in  Public  Service  Commissions  Law, 
U  24,  5'  indicates  that  injunctive  relief  may 
be  granted,  except  in  an  action,  as  provided 
by  Code  Civ.  Proc.  ||  60S,  604.  Public  Service 
Commissions  Law,  f  23,  subd.  2,  apparently 
was  intended  to  prevent  issuance  of  an  ex 
parte  order  to  stay  commission's  proceedings 
without  notice  and  hearing.  The  latter  section 
does  not  apply  on  a  motion  by  a  railroad  com- 
pany, pending  the  final  disposition  of  its  writ 
of  certiorari  allowed  on  an  order  of  the  Public 
Service  Commission,  as  the  motion  is  not 
made  in  "any  action.*'— Id. 
^=»20(4)  (N.Y.Sup.)  A  passenger,  who  claimed 
he  was  charged  an  excess  fare,  cannot  maintain 
an  action  against  receiver  in  diarge  of  the 
property  of  railroad  corporation  for  the  penal- 
ty prescribed  by  Railroad  Law,  8  59,  for  excess 
fare  charges.— Merksamer  v.  Garrison,  181  N. 
Y.  S.  197. 

(B)  Interstate    and    International    Trana« 
portatlon. 

^=»35  (N.Y.Sup.)  Bailroad  may  recover  for 
transportation  of  interstate  freight  from  its 
freight  yards  to  shipper's  mill  yard,  notwith- 
standing contract  that  no  extra  charge  should 
be  made  for  such  services  in  addition  to  the 
charges  in  accordance  with  tariff  rates  for 
transportation  to  its  freight  yards;  such  con- 
tract being  against  the  federal  prohibition 
against  preferences  and  rebates,  the  transpor- 
tation from  the  railroad  yards  to  the  shipper's 
place  of  business  being  a  part  of  interstate 
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transportation.^Boston  &  M.  R.  R.  v.  Standard 
Wall  Paper  Co.,  181  N.  Y.  S.  129. 

Under  JPoblic  Service  Commissions  Law.  rail- 
road coold  recover  charges  for  ferrying  intra- 
state freight  to  defendant's  yards  from  the  rail- 
road yards,  to  which  the  freight  had  been  trans- 
ported, though  contract  to  make  no  additional 
charge  therefor  had  been  made  before  the 
enactment  of  such  law,  the  law  operating  to 
make  the  discrimination  illegal,  notwithstand- 
ing the  precedent  contract— -Id. 

n.   CABBIAGE  OF  GOODS. 

(D)  TramaportatloA  and  Delivery  ItT 
Carrier. 

<$=s>94(3)  (N.Y.Sup.)  Repl^r  letters  from  an  ex- 
press company,  received  in  dne  course  of  the 
mail  and  purporting  to  answer  prior  letters  to 
it,  relating  to  its  loss  of  a  shipment  and  re- 
questing copies  of  express  receipts  and  invoice, 
and  the  submission  of  a  statement  charging 
shipment  to  company,  are  sufficient  to  go  to 
jury  on  question  of  nondelivery  .—Todd  Protect- 
ograph  Co.  v.  Wells  Fargo  &  Co.  Express,  181 
N.  Y.  S.  128. 

(F)  liOaa  of  or  Inlvry  to  Ck»oda. 

^=^9110  (N.Y.Sup.)  Where  wine  was  frossen  by 
reason  of  an  unprecedented  fall  in  the  temper- 
ature which  carrier  could  not  reasonably  have 
been  expected  to  foresee,  not  as  the  result  of 
long  exposure,  but  by  reason  of  its  arrival  at 
point  of  destination  while ,  weather  was  at  or 
below  zero,  and  where  it  would  have  sustained 
the  same  damage  if  it  bad  been  delivered  on 
time,  the  railroad  was  not  liable;  the  damage 
having  been  caused  by  an  act  of  God,  and  the 
railroad's  negligent  delay  in  shipment  not  hav- 
ing been  a  proximate  cause  contributing  there- 
to.—Rezsek  V.  Southern  Pac.  Co.,  181  N.  Y.  S. 
117. 

If  a  fall  of  temperature  was  so  unusual  that 
the  carrier  could  not  be  expected  to  have  fore- 
seen or  guarded  against  it.  the  destruction  of 
wine  as  the  result  thereof  was  an  inevitable 
accident  or  act  of  God,  for  which  the  carrier 
cannot  be  held  liable,  but  otherwise  where  car- 
rier should  have  foreseen  that  the  wine  might 
be  exposed  to  cold  sufficient  to  freeze  It,  and 
should  have  guarded  against  this  contingency; 
the  destruction  of  the  ^^e  in  such  case  not 
beinp;  due  to  an  act  of  God,  but  to  the  carrier's 
negligence.— Id. 

^Es»|23  (N.Y.Sup.)  If  goods  transported  within 
a  reasonable  time  would  ordinarily  arrive  in 
good  condition,  and  the  additional  length  of 
time  caused  by  the  negligence  of  the  carrier  in 
itself  would  cause  damage  to  the  goods,  the  de- 
lay in  transportation  would  constitute  a  prox- 
imate cause  of  the  damage.— Rezsek  V.  Southern 
Pac.  Co.,  181  N.  Y.  S.  117. 
<9=»I3I  (N.Y.Sup.)  Where  shipper's  complaint 
for  damage  to  shipment  is  based  on  unreason- 
aMe  delay  In  transportation^  recovery  could  not 
be  had  on  ground  of  negligence  in  failing  to 
properly  heat  car  and  take  necessary  precau- 
tions against  freezing  of  shipment.— Rezsek  v. 
Southern  Pac.  Co.,  181  N.  Y.  S.  117. 
^=»I32  (N.Y.Sup.)  In  action  for  damage  to 
goods,  carrier,  by  showing  that  the  loss  was 
occasioned  by  the  act  of  God,  puts  burden  on 
shipper  of  showing  that  carrier's  negligence  al- 


so contributed  to  the  injury.— Rezsek  y.  South- 
em  Pac.  Co.,  181  N.  Y.  S.  117. 

IV.  OARBIAGB  OF  PASSEVGEBS. 

(B)   Fares,  Tlokots,  and  Spoolal  Contraots. 

<&3»249  (N.Y.Sup.)  Under  a  contract  between 
the  city  of  New  York  acting  by  the  Public 
Service  Commission  for  the  First  District  and 
the  New  York  Municipal  Railway  Corporation, 
held  that,  as  construction  of  municipal  lines  to 
Coney  Island  had  not  been  completed,  etc.,  and 
as  traffic  was  carried  by  connecting  line  fur- 
nished by  the  railway  corporation  ten  cents 
fare  to  Coney  Island  might  be  charged,  under 
provision  allowing  same  fare  for  continuous 
ride  over  existing  railroads  to  be  charged  that 
was  charged  at  the  end  of  the  fiscal  year  prior 
to  the  contract;  the  railway  furnished  by  the 
corporation  being  on  existing  railway  within 
the  delinition  of  the  contract.— Merksamer  v. 
Garrison,  181  N.  Y.  S.  197. 

(D)  Personal  Injarles. 

(S7=»3I8(4)  (N.Y.Sup.)  Evidence  as  to  speed, 
omission  of  signals,  and  operation,  in  case  of  a 
pedestrian,  who,  when  crossing  street  car  tracks 
to  a  standing  car,  was  struck  by  a  car  which 
she  had  seen  coming  on  a  loop  track,  held  not 
to  warrant  finding  of  negligence.— Ruppenthal  v. 
Nassau  Electric  R.  Co.,  181  N.  Y.  S.  617. 
c3=»320(24)  (N.Y.Sup.)  Evidence  by  plaintiff 
and  his  witnesses  that  his  hand  was  injured 
when  the  sliding  door  of  an  elevated  railway 
car  slid  shut  without  human  intervention 
against  plaintiff's  hand,  when  the  train  was 
stopped  with  a  sudden  jerk,  held  not  opposed 
to  natural  physical  lawS;  so  that  nonsuit  at  the 
close  of  plaintiff's  testimony  was  improper.— 
Zemmel  v.  Interborough  Rapid  Transit  Co.,  181 
N.  Y.  S.  384. 

(B)   Contrlbattory^ '  Neorllirence     of    Person 
Injured. 

<8=>346(H)  (N.Y.Sup.)  Evidence  held  not  to 
justify  verdict  exculpating  from  contributory 
negligence  a  pedestrian  who,  in  crossing  street 
car  tracks  to  go  to  a  standing  car,  was  struck 
by  a  car  which  she  had  seen  coming  on  a  loop 
track.— Ruppenthal  v.  Nassau  Electric  R.  Co., 
181  N.  Y.  S.  617. 

CARTMEN. 

See  dJarriers,  ^=:»4;    licenses,  ^=»Q. 

CATALOGUES. 

See  Work  and  Labor, 


CEMETERIES. 

See  Receivers,  ^=»166. 

€=»5  (N.Y.Sup.)  Where  a  cemetery  corporation 
was  organized  in  1902  under  the  Membership 
Corporations  Law  (Laws  1895.  c  559),  and  pur- 
suant to  section  54,  issued  the  certificates  of 
indebtedness,  holders  of  such  certificates  have 
the  right  to  insist  that  lands  conveyed  to  the 
corporation  be  sold  for  cemetery  purposes  only, 
and  that  out  of  half  of  the  proceeds  not  pay- 
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able  to  the  vendor  or  holders  of  land  certificates 
the  directors  shall  set  up  a  sinking  fund  for 
payment  of  the  certificates.— In  re  Gbauncey, 
181  N.  X.  S.  653. 

^=s>\^  (N.Y.Sup.)  Where  a  cemetery  corpora- 
tion was  organized  in  1002  under  Membership 
Corporations  Law  (Laws  1895,  c.  559),  proyid- 
ing,  in  section  60,  that  such  corporation  may 
agree  with  the  pelrson  from  whom  lands  are 
purchased  to  pay  therefor  a  stipulated  share, 
not  exceeding  one-half  of  the  proceeds  of  all 
sales  of  land,  and  certificates  were  issued  to 
the  vendors  of  the  land,  a  receiver  of  the  cor- 
poration's property,  appointed  in  creditor's  ac- 
tion, has  no  greater  powers  than  the  cemetery, 
and  hence  lands  not  actually  used  or  sold  for 
burial  purposes  cannot  be  ordered  sold  in  se- 
questration proceedings,  regardless  of  whether 
the  cemetery  corporation  be  deemed  to  hold 
such  lands  in  trust  for  the  vendors  or  to  have 
taken  title  subject  to  a  condition  subseQuent, 
violation  of  which  would  work  a  forfeiture.— 
In  re  Ohauncey,  181  N.  Y.  S.  653. 

Where  11  cemetery  corporations  were  consol- 
idated under  Membership  Corporations  Law 
(Laws  1895,  c.  559)  §  7,  as  amended  by  Laws 
1902,  c.  439,  held  that,  though  the  consolidated 
company  took  lands  in  excess  of  the  amount  a 
cemetery  was  allowed  to  hold,  nevertheless,  if 
it  had  any  title  to  such  lands,  the  title  was  sub- 
ject to  the  rights  of  land  certificate  holders, 
and  hence,  whether  it  had  title  or  had  not,  re- 
ceiver appointed  in  a  creditors*  suit  could  not 
be  directed  to  sell  lands  other  than  those  actu- 
ally used  or  sold  for  burial  purposes.— Id. 

Real  Property  Law,  §  450,  as  amended  by 
Laws  1918,  c.  404,  authorizing  sale  under  execu- 
tion to  satisfy  a  valid  judgment  of  cemetery 
lands  in  which  interments  had  not  been  made, 
cannot  operate  to  deprive  the  holders  of  land 
certificates  of  rights  previously  acquired  pur- 
suant to  a  valid  statute,  and  hence  does  not 
justify  as  against  such  holders  sale  of  cemetery 
lands  not  occupied  or  sold  for  burial  purposes. 
—Id. 

CERTIFICATE. 

See  Cemeteries,  ^s»5 ;  Municipal  Corporations, 
«=>703. 

CERTIORARI. 


See     Appeal,     ^s>1094 ; 
Health,  ^=934. 


Camers,     ^s»18 ; 


IX.   PROOEEDIN6S   AND   DETER- 
MINATION. 

^=»47  (N.Y.Sup.)  Under  common  law  a  writ 
of  a  certiorari  of  a  superior  court  to  an  in- 
ferior tribunal  removed  the  record  from  cus- 
tody of  such  tribunal,  and  left  nothing  therein 
to  be  enforced  by  execution,  and  hence  operat- 
ed ipso  facto  as  a  stay  of  execution  of  the 
original  determination,— People  ex  rel.  Brooklyn 
City  R.  Co.  V.  Public  Service  Commission  of 
State  of  New  York  for  First  Dist.  181  N.  Y. 
S.  790. 


CHANCERY. 


See  Equity. 


CHARITIES. 

See  Habeas  C^orpus.  ^ss>13 ;  Insane  Persons, 
^s>47;  Religious  Societies,  ^=»16:  Subscrip- 
tions, <&=>10,  21;  Taxation,  ^=»241;  Wills, 
<$=s>446. 

I.   OREATION,   EXISTENCE.   AKD   VA- 
IJDITY. 

<8=>I3  (N.Y.Sur.)  The  gift  to  the  Trinity  Epis- 
copal (Jhurch  of  $150  per  annum  for  a  period 
of  10  years,  and  to  the  Men's  Club  of  Trinity 
Parish  of  $1(K>  per  annumr  for  a  period  of  five 
years,  may  be  sustained  as  gifts  in  the  nature 
of  an  annuity,  or  trust  in  favor  of  charity.— 
In  re  Allen's  WiU,  181  N.  Y.  S.  398. 

Religion  is  a  "public  charity,"  and  a  church 
is  authorized  to  take  property  by  devise  or  be- 
quest, and  may  hold  it  for  the  purposes  and 
objects  for  which  it  was  incorporated.— -Id, 
48ss>2l(2)  (N.Y.Sur.)  Bequest  to  '*tbe  Rev.  J. 
C,  in  trust,  nevertheless,  to  devote  the  same  to 
the  use  and  benefit  of  any  church  or  charitable 
institution  as  he  sees  fit,  or  in  his  discretion," 
held  not  void  for  indefiniteness  or  uncertainty 
of  the  persons  designated  as  beneficiaries,  in 
view  of  Personal  Property  Law,  §  12,  and  Real 
Property  Law,  S  113.— In  re  Werner's  Will,  181 
N    y    S  433. 

<^22(2)  (N.Y.Sur.)  Bequest  to  "the  Rev.  J. 
O.,  in  trust,  nevertheless,  to  devote  the  same 
to  the  use  and  benefit  of  any  church  or  diarita- 
ble  institution  as  he  sees  fit,  or  in  his  discre- 
tion," held  valid  as  against  contention  that  the 
trust  is  indefinite  and  uncertain  in  its  purpos- 
es, and  that  there  is  no  such  limitation  placed 
on  the  use  of  the  fund  as  will  insure  its  appli- 
cation to  religious  or  charitable  purposes;  the 
use  of  the  fund  being  limited  to  refigious^or 
charitable  purposes,  and  the  church  or  charita- 
ble institutions  being  limited  in  the  use  of  such 
funds  to  their  general  uses  and  purposes.— In 
re  Werner's  Will,  181  N.  Y.  S.  4fe. 

II.   GONSTRYJOTION.   ADMINISTRA. 
TION,  AKD  ENFOROEMENT. 

<$=>35  (N.Y.Sur.)  Bequest,  under  provision  of 
will  directing  "the  said  income  from  my  re- 
siduary estate  to  be  paid  to  Trinity  Episcopal 
Church  of  Mt  Vernon,  New  York,  of  which 
Rev.  W.  H.  Owen,  Jr.^  is  at  this  time  rector," 
held  a  ^ift  of  the  pnncipal,  vesting  absolute 
ownership,  and  not  a  charitable  trust— In  re 
Allen's  Wai.  181  N.  Y.  S.  398. 

A  direct  gift  to  a  charitable  corporation  is 
not  a  trust,  in  the  eye  of  the  law,  but  a  charita- 
ble donation.— Id. 

CHAHEL  MORTGAGES. 

See  Corporations,  ^=s>312. 

IV.  RIGHTS   AND   UABII.ITIE8   OF 
PARTIES. 

<d=»l62  (N.Y.Sup.)  Title  to  mortgaged  chattels 
vests  in  the  mortgagee  immediatdy  after  de- 
fault, though  they  are  not  reduced  to  posses- 
sion and  the  equity  of  redemption  is  not  fore- 
closed.—Day  V.  Jade  Contracting  Co.,  181  N.  Y. 
S.  740. 
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CHAUFFEURS. 

8e«  Highways,  «=»184. 

CHECKS. 

8ee  Compromise  and  Settlement,  ^s»(k 

CHURCHES. 

See  Beligiou8   Societies. 

CITIES. 

See  Municipal  Ck>rporations. 

CITIZENS. 

See  I>oinicae.  «s>4:   Wills,  «=»43a. 

CIVIL  RIGHTS. 

See  Trade  Unions,  $=94. 

CIVIL  SERVICE  LAW. 


See  Hecords, 


#s>9;    Municipal  Corporations, 


CLERKS  OF  COURTS. 

See  Courts,  ^s^lOO. 

CLUBS. 

«=»7  (N.Y.Co.  Ct.)  The  signer  of  a  "pledge 
card"  issued  by  an  incorporated  association 
pursuant  to  a  Nrar  chest"  plan,  who  thereby 
enlisted  as  a  member  of  the  local  War  Chest 
and  agreed  to  make  monthly  payments  of  $1 
for  a  year,  became  a  member  of  the  corpora- 
tion, bound  by  implied  knowledge  of  its  certifi- 
cate and  by-laws,  and  the  signer  of  a  contract 
in  fact  and  in  law,  and  liable,  either  on  thp  the- 
ory of  contract  to  pay  dues*  or  on  the  theory 
of  an  enforceable  subscription  contract  in  good 
faith  relied  and  acted  upon.— MechanicviUe  War 
Chest  V.  Butterfield,  181  N.  Y.  S.  428. 

COAL  HOLES. 

See  Negligence,  $=:»51. 

COLLECTION  AGENCY. 

See  Attorney  and  Client,  «s>32,  126. 

COMMERCE. 

See  Constitutional  Law,  $=»283;  Master  and 
Servant,  «=»250%,  265;  Navigable  Waters, 
^=>20. 

I.    POWEB    TO    REOUIiATE    IN    QEN- 
ERAIi. 

^s»8(l)  (N.Y.)  The  authority  of  Congress  over 
navigable  waters  Is  that  of  a  supreme  sover- 
eign in  so  far  as  authority  is  necessary  under 
the  interstate  commerce  provisions  of  the  Con- 
stitution.—People  V.  Hudson  River  Connecting 
E.  Corporation,  126  N.  E.  801,  228  N.  Y.  203. 

The  provision  of  Railroad  Law,  as  amended 
by  Laws  1918,  c.  166,  for  forfeiture  of  a  char- 
ter and  injunction  to  prevent  construction  by 
a  corporation  of  a  bridge  over  navigable  wa- 
ters for  interstate  commerce,  alrea^  author- 


ized by  Congress,  unless  the  plans  are  ap- 
proved by  the  state  engineer,  is  invalid. — Id. 
^=>8(6)  (N.Y.)  Both  parties  being  engaged  in 
interstate  commerce,  the  respective  rights  of  a 
carrier  and  an  injured  servant  are  governed  by 
the  federal  Employers*  Liability  Act  (U.  S. 
Comp.  St.  §§  8657-8666),  and  Railroad  Law, 
I  64,  has  BO  application.— Kent  v.  Erie  R.  Co., 
m  N.  E«  646,  228  N.  Y.  94. 

n.   SUBJE0T8   OF  REGUIJkTION. 

9=»I6  (N.Y.)  The  purpose  to  devote  in  future 
an  agency  capable  of  use  in  interstate  com- 
merce to  that  service  will  not  meet  the  condi- 
tion of  the  federal  Employers'  Liability  Act 
(U.  S.  Com^  St.  IS  8657-8665),  though  physi- 
cal preparation  of  the  agency  for  immediate  use 
in  such  commerce  may  suffice  to  invoke  the 
provisions  of  the  statute.— Buynofsky  v.  Lehigh 
Valley  R.  Co.,  126  N.  B.  714,  228  N.  Y.  249. 
^==>26  (N.Y.)  A  railroad  bridge  entirely  with- 
in a  state,  but  constructed  to  carry  trains  en- 
gaged in  interstate  commerce,  and  extending 
over  a  navigable  river,  is  an  instrument  or 
interstate  commerce  subject  to  the  jurisdiction 
of  Congress  under  Const,  art.  1,  S  8,  empower- 
ing Congress  to  regulate  commerce  among  the 
several  states.— People  v.  Hudson  River  Con- 
necting R.  Corporation,  126  N.  E.  801,  228 
N.  Y.  203. 

«=»27(5)  (N.Y.)  To  recover,  under  the  federal 
Employers'  Liability  Act  (IJ.  S.  Comp.  St.  §j 
8657-8(865),  not  only  must  the  carrier  be  en- 
gaged in  interstate  commerce  at  the  time  of 
the  injury,  but  the  person  injured  must  at  the 
tin>e  of  the  injury  be  employed  by  the  carrier 
in  such,  commerce.— Buynof sky  v..  Lehigh  Val- 
ley R.  Co.,  126  N.  E.  714,^28  N.  Y.  249. 

The  true  test  of  whether  an  injured  employ^ 
was  emploved  in  interstate  commerce,  within 
the  federal  Employers'  Liability  Act  (XJ.  S. 
Comp.  St.  §§•  8657-8665),  is  whether  the  em- 
ploy6  at  the  time  of  the  injury  was  engaged  in 
interstate  transportation,  or  in  work  so  closely 
related  to  it  as  to  be  practically  a  part  of  it 
— Id, 

<©=>27(8)  (N.Y.)  Where  a  railroad  shop  em- 
ploy4  was  injured  by  falling  against  a  saw  while 
sawing  timbers  into  pieces  to  be  used  for  rail- 
road cross-ties,  the  injury  did  not  occur  in  the 
course  of  'Interstate  commerce,"  within  the 
federal  Employers'  Liability  Act  (U.  S.  Comp. 
St  §§  8657-8665);  it  not  appearing  that  the 
ties  were  prepared  for  any  particular  track  or 
place,  or  for  any  particular  work  of  repair.— 
Buynofsky  v.  Lehigh  Valley  R.  Co.,  126  N.  B. 
714,  228  N.  Y.  249. 

<$=»27(8)  (N.Y. Sup.)  An  employ^,  working  as  a 
lineman  on  an  interstate  railroad's  anchor 
bridge,  which  spans  its  main  Une,  was  employ- 
ed on  an  instrumentality  of  interstate  com- 
merce, and  the  railroad'cu  liability  for  his  death 
depends  on  federal  law,  so  that  employe's  con- 
tributory negligence  does  not  bar  recovery. — 
Baker  v.  New  York.  N.  H.  &  H.  R.  Co.,  181  N. 
Y.  S.  675. 

HI.  MEAH8  AHX>  METHODS  OF  BBO- 
UIiATIOir. 

^=s>74  (N.Y.Sup.)  Any  statute  permitting  the 
state  of  New  York  to  tax  stock  of  a  Pennsyl- 
vania corporation  owned  by  a  New  Jersey  cor- 
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poration  doing  business  in  New  York,  whose 

feneral  offices  were  in  Pennsylvania,  where  it 
ept  the  stock,  would  violate  the  Commerce 
Clause  of  the  federal  Constitution.— People  ex 
rel.  Alpha  Portland  Cement  Co.  v.  Knapp,  181 
N.  Y.  S.  32. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMON  LAW. 

See  Marriage,  ^=s>5,  54,  67. 

COMPENSATION. 

See  Bridges,  <8=»21. 

COMPROMISE  AND  SEHLEMENT. 

See  Accord  and  Satisfaction. 

^=»5(2)  (N.Y.Sup.)  Where  there  was  substan- 
tial dispute  between  buyer  and  seller,  which 
both  understood,  and  seller  was  fully  apprised 
that,  if  it  deposited  or  otherwise  cashed  the 
buyer's  check,  it  was  only  on  condition  of  re- 
ceipt in  full  settlement,  action  of  seller  in  de- 
positing check,  indorsed  that  it  was  in  settle- 
ment, effected  an  accord  and  satisfaction. — 
Triangle  Conduit  Co.  v.  Klorman,  181  N.  Y.  S. 
366. 

<^=:»24  fN.Y.Sup.)  Ini  action  for  storage  of 
cases  of  varnish  remover,  for  freight  paid  on 
such  cases,  and  a  claim  for  a  shortage  in 
"spot  lift"  sold  to  plaintiff,  whether  there  was 
a  compromise  between  the  parties  on  plaintiff 
purchaser's  discovery  of  a  shortage  J^l^  for 

Sry   under   evidence.— Greenbaum   v.    Charles 
cAdam  Co..  181  N.  Y.  S.  816. 

COMPTROLLER. 

See  Injunction,  ^s>205,  232. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDONATION. 

See  Divorce,  ^=:9l46. 

CONSCRIPTION. 

See  Army  and  Navy,  ^=>34. 

CONSIDERATION. 

See  Mortgages,  «3>306. 

CONSPIRACY. 

See  Pleading,  ^=>8,  317. 

CONSTITUTIONAL  LAW. 

For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 

II.   OOKSTRUCnON,   OPERATION, 
AND  ENFORCEaCENT  OF  CON- 

STmrnoNAii  frotisions. 

^=>27  (N.Y.)  The  federal  government  is  pos- 
sessed  under  the   Constitution   of   only   such 


powers  as  are  granted  to  it,  and  all  other  pow- 
ers are  reserved  to  the  several  states.— People 
V.  Hudson  River  Connecting  R.  Corporation, 
126  N.  B.  801,  228  N.  Y.  208. 
<S=948  (N.Y.)  The  presumption  is  that  Con- 
gress and  the  state  Legislature  in  any  action 
taken  by  them  have  acted  within  their  powers. 
—People  V.  Hudson  River  Connecting  K.  Cor- 
poration, 126  N.  E.  801,  228  N.  Y.  203. 

X.   EQUAL  PROTEOTION  OF  I.AW8. 

c9=»229(l)  (N.Y.Sup.)  So  long  as  provisions  in 
Greater  New  York  Charter,  U  798,  799,  as 
amended  by  Laws  1915,  c.  594,  relative  to  tax- 
ation of  premiums  received  by  fire  insurance 
companies,  apply  equally  to  all  in  the  same 
situation,  they  are  not  unconstitutional  because 
another  statute  applying  to  other  localities 
may  be  different— Drennan  v.  Hampton,  181 
N.  Y.  S.  777. 

XI.  D17E  PROOE88  OF  LAW. 

^=s>283  (N.Y.Sup.)  Any  statute  permitting  the 
state  of  New  York  to  tax  stock  of  a  Pennsyl- 
vania corporation  owned  by  a  New  Jersey  cor- 
poration doing  business  in  Neyv  York,  whose 
general  offices  were  in  Pennsylvania,  where  it 
kept  the  stock,  would  violate  the  Commerce 
Clause  of  the  federal  Constitution  and  the  due 
process  clause  of  the  Fourteenth  Amendment. 
—People  ex  rel.  Alpha  Portland  Cement  Co.  v. 
Knapp,  181  N.  Y.  S.  32. 

^=»309(1)  (N.Y.Sup.)  Where  foreign  execu- 
trix was  served  with  summons  issued  from 
court  of  competent  jurisdiction  and  given  an 
opportunity  to  answer  and  be  heard  in  defending 
the  action  against  the  estate,  she  was  afforded 
due  process  of  law.— Helme  v.  Buckelew,  181 
N.  Y.  S.  104. 

As  Code  Civ.  Proc.  |  1836a  allowing  foreign 
personal  representatives  to  sue  or  be  sued,  in 
the  state,  applies  to  all  like  persons,  merely 
making  applicable  to  foreign  representatives 
the  law  and  procedure  which  had  from  time  im- 
memorial obtained  with  respect  to  nonresidents, 
held  that,  as  the  parties  are  given  a  right  to  be 
heard,  there  is  no  violation  of  Const  U.  S. 
Amend.  14,  §  1,  by  denying  to  such  parties  due 
process  of  law.— Id. 

CONTEMPT. 

See  Injunction,  ^=9232. 

L   ACTS  OR  CONBUOT  CONSTITITT- 
ING  CONTEMPT  OF  OOITRT. 

<9=>23  (N.Y.Sup.)  As  Code  Civ.  Proc.  §  802, 
provides  that  the  article,  including  section  799, 
providing  for  service  or  papers  on  the  attor- 
ney of  a  party  appearing,  does  not  apply  to 
service  of  "a  paper  to  bring 'a  party  into  con- 
tempt," such  a  paper  must  be  served  personal- 
ly.—Johnson  V.  Ackerman,  181  N.  Y.  S.  772. 

II.   POWER  TO  PUNISH,  AND  PRO- 
CEEDINGS OTHEREFOR. 

^=»40  (N.Y.Sup.)  Judiciary  Law,  §  757,  pro- 
vides for  an  order  to  show  cause  or  a  warrant 
of  attachment,  in  proceeding  to  punish  for 
civil  contempt,  and  as  neither  process  issues 
until  the  court  is  satisfied  by  affidavit  of 
the  commission  of  the  offense,  no  other  meth- 
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od  of  initiatuif  the  proceeding  can  be  permit- 
ted.—Johnson  V.  Ackerman,  181  N.  Y.  S.  772. 


ContraotB 


^»57  (N.Y.Sup.)  Initiation  of  proceedings  for 
contempt  by  order  to  show  canse  or  warrant 
of  attachment,  as  provided  by  Judiciary  Law, 

f757,  ia  jurisdictional,  and  hence  is  not  waived 
y  appearance.— Johnson  v.  Ackerman,  181  N. 
Y.  S.  772. 

CONTINUANCE. 

See  Courts,  «s>189. 

CONTRACTS. 

Bee  Appeal,  ^3>173;  Assignments;  BHIs  and 
Notes;  Bridges,  4=»21;  Garriers,  ^s»35,  240 ; 
Compromise  and  Settlement;  Corporations, 
^^450;  Covenants;  Customs  and  Usages, 
*5»17,  22;  Damages,  «=922,  56,  142:  ESrec- 
utors  and  Administrators,  «=s>93;  Frauds, 
Statute  of ;  Gaming,  ^=s>2,  25,  48 ;  Gas,  ^=> 
14;  Guaranty;  Highways,  ^ss>105;  Busband 
and  Wife,  ^soQQ,  31:  Indemnity;  Injunc- 
tion, <d=>228-232;  Joint  Adventures,  «=s>5; 
Municipal  Corporations,  <$=9356,  357,  358, 
^60,  374;  Negugence,  e=»2;  Pleading.  <8=s> 
214,  261;  Principal  and  Agent,  <9=»29%| 
145,  150;  Reference,  cs=»8;  Sales;  Specific 
Performance;  States,  ^=»104,  184;  Vendor 
and  Purchaser:   Wills,  «=s»60. 

I.   BEQUI8ITES  AND  VAUDITT. 
(A)  Natnre  and  ESssentiala  in  General. 

^=3>l  (N.Y.Sup.)  In  absence  of  fraud  or  mis- 
take, contract  made  by  parties,  however  bur- 
densome in  execution,  must  govern;  a  party 
not  being  excused  because  he  did  not  foresee  ar 
hardship,  whUe  the  function  of  courts  is  to  en- 
force contracts  according  to  their  true  intent 
imd  meaning.— Johnson  v.  City  of  New  York, 
181  N.  Y.  S.  137. 

(D)  Conslderatien. 

•^=s>54(l)  (N.Y.Sup.)  Acts  which  impose  no  le- 
gal obligation  on  the  other  party  to  an  agree- 
ment can  constitute  no  consideration  therefor. 
— Gilman  v.  HunneweU,  181  N.  Y.  S.  202. 
^ss»60  (N.Y.Sup.)  Mere  acts  of  friendship  and 
<M>urtesy  cannot  constitute  a  consideration  for 
a  contract— Gilman  ▼.  HunneweU,  181  N.  Y.  S. 
^2. 

<9=5»a5(l)  (N.Y.Sup.)  Where  plaintiff  agreed 
for  a  certain  price  to  tear  down  and  remove 
three  stories  from  a  building,  bricks  to  be- 
come his  property,  an  agreement  on  plaintifTs 
part  to  leave  about  three  feet  of  the  wall  con- 
stituted valuable  consideration  for  defendant's 
promise  to  pay  an  extra  $60,  regardless  of  the 
value  of  the  right  which  the  plaintiff  relin- 
quished.—Lemont  V.  Schindelar,  181  N.  Y.  8. 
765. 

^=»76  (N.Y.Sup.)  That  one  party  to  an  agree- 
ment mkkes  giita  to  the  other  does  not  create 
'  .a  moral  obligation  which  will  support  the  agree- 
ment; a  "moral  obligation*'  bemg  an  impera- 
tive duty,  which  would  be  enforceable  by  law, 
were  it  not  for  some  positive  rule  which,  with 
a  view  to  a  general  benefit,  exempts  a  party  m 
that  particular  instance.— Oilman  v.  HunneweU, 
J181  N.  Y.  S.  202. 


(F)    I<e«allt7   of  Object  and   of   Consider- 
ation. 

«ss>IOI(2)  (N.Y.Mun.Ct)  A  contract,  though 
valid  where  it  is  made  and  is  to  be  enforced, 
wUl  not  be  treated  as  valid  by  the  courts  of 
another  jurisdiction,  whose  laws  expressly  de- 
clare such  a  contract  to  be  void  or  make  it  a 
crime  to  engage  in  such  a  transaction,  since 
the  courts  of  no  state  wUl  uphold  contracts 
which  are  deemed  to  be  injurious  or  offensive  to 
the  morals  of  its  people,  or  in  contravention  of 
pubUc  law.— Nielsen  v.  Donnelly,  181  N.  Y.  S. 

^=s>l27(l)  (N.Y.Sup.)  Where  several  remedies 
exist  in  the  law  for  enforcement  of  a  ri^ht 
of  redress  or  restraint  of  a  wrong,  a  party  m- 
terested  for  good  consideration  may  agree 
that  either  of  them  may  be  appUed.— F.  F. 
Proctor  Troy  Properties  Co,  v.  Dugan  SStore, 
181  N.  Y.  S.  786. 

e=»l38(l)  (N.Y.Sup.)  The  law  wUl  leave  the 
parties  just  where  they  were  when  they  made 
the  iUeM.1  agreement.— People  v.  Carlin,  181  N. 
Y.  S.  389. 

n.  0ON8TR1T0TION  AHD  OPERATION. 
(A)  General  Rnles  of  Conatraetlon. 

«=»I47(3)  (N.Y.Sup.)  The  intent  of  the  par- 
ties to  a  contract,  the  touchstone  of  its  inter- 
pretation, must  be  gathered  from  the  whole  in- 
strument, read  in  the  Ught  of  existing  facts, 
with  reference  to  which  it  was  framed. — John- 
son V.  City  of  New  York,  181  N.  Y.  S.  137. 
^=»I68  (N.Y.Sup.)  An  obligation  necessarily 
impUed  from  the  whole  purpose  and  soope  of 
the  contract  is  as  much  a  part  thereof  as  if  ex - 

Sressed  in  its  wording.— Johnson  v.  City  of 
Few  York,  181  N.  Y.  S.  137. 
^=s>l69  (N.Y.Sup.)  In  construction  of  written 
contracts,  it  is  duty  of  court  to' place  itself  in 
situation  of  parties,  and  from  a  consideration 
of  circumstances,  occasion,  and  apparent  ob- 
ject to  determine  meaning  and  intent  of  lan- 
guage.—Gorham  Const  Co.  v.  Woolman,  181  N. 
Y.  S.  379. 

^=9 173  (N.Y.Sup.)  Whether  the  mutual  terms 
of  a  contract  are  dependent,  so  that  either 
party.  In  order  to  recover  upon  it,  must  show 
a  tender  of  performance  on  his  part,  depends 
always  upon  tbe  intent  of  the  parties  as  gath- 
ered from  the  contract  itself.— Cleveland  v. 
Clark,  181  N.  Y.  S.  766. 

(B)  Parties. 

^s»l87(l)  (N.Y.Sup.)  A  provision  of  a  mar- 
riare  settlement,  made  between  citizens  of  the 
Swiss  Republic  pursuant  to  the  law  of  their 
canton,  that  one-third  of  the  community  es- 
tate of  the  spouses  should  go  to  the  surviving 
children  on  the  death  of  either,  is  supported 
by  consideration,  and  can  be  enforced  by  the 
children.— In  re  SchmoU's  Estate,  181  N.  Y. 
S.  542. 

«==>I87(1)  (N.Y.Sup.)  A  contract  may  be  en- 
forced by  a  persQn  not  a  party  thereto,  when 
made  for  hit  benefit  by  another,  when  tnere  is 
a  pecuniary  obligation  running  from  the  prom- 
isee to  the  beneficiary;  that  la,  a  legal  right 
founded  upon  some  obligation  of  the  promisee 
in   the   third  party  to   adopt   and   claim   the 


Digitized  by 


Google 


Contraeta 


181   NEW  YOBK  SUPPLEMENT 


976 


promise  as  made  for  his  benefit—Lewis  v. 
Home  Ins.  Co.,  181  N.  Y.  S.  839. 

V.  PERFOBICAKOE  OB  BBEAOH. 

«=>278(1)  (N.Y.)  In  an  action  at  law  to  re- 
coyer  damages  for  the  breach  of  an  executory 
contract,  it  must  be  allejffed  and  found,  either 
that  the  plaintiff  hinraelf  has  fully  performed 
all  the  concurrent  and  dependent  promises 
which  were  the  consideration  for  the  contract, 
or  that  the  performance  has  been  waived  bj 
the  defendant, — Saperstein  v.  Mechanics'  & 
Farmers'  Savings  Bank  of  Albany,  126  N.  E. 
708.  228  N.  Y.  257. 

<g=»279(l)  (N.Y.Sup.)  Where  defendant  in  a 
mutual  contract  is  to  pay  plaintiff  certain  mon- 
eys on  a  day  stated,  and  neglects  to  pay  them, 
plaintiff  must  tender  or  oner  to  tender  perr 
formance  on  his  part  as  a  condition  precedent 
to  his  right  of  recovery  for  defendant's  alleged 
default,  and  in  the  absence  of  express  provi- 
sion it  will  not  be  assumed  that  one  party  is 
to  pay  and  give  credit  to  the  other  for  per- 
formance in  the  future,  but  upon  making  the 
payment  he  may  receive  performance  by  the 
other  as  a  condition  thereof. — Cleveland  y. 
Clark,  181  N.  Y.  S.  750. 

<S=>279(2)  (N.Y.Sup.)  Where  a  contract  re- 
quires contemporaneous  performance,  neither 
party  can  sue  at  law  until  he  has  by  perform- 
ance or  tender  put  the  other  in  default,  and  in 
an  action  at  law  an  offer  of  performance  in 
the  pleadings  or  on  the  trial  is  unavailing.— 
Cleveland  v.  Clark,  181  N.  T.  S.  756. 
<8=s>296  (N.Y.Sup.)  Where  the  architect,  rep- 
resenting the  owner,  requires  the  contractor 
to  do  work  on  plausible,  but  erroneous,  inter- 
pretation of  the  contract,  and  the  contractor 
Protests,  he  may  submit,  do  the  work,  and  have 
is  action  against  the  owner  for  the  addition- 
al expense,  on  the  theory  of  a  breach  of  con- 
tract.—Charles  Meads  &  Co.  v.  City  of  New 
York,  181  N.  Y.  S.  704. 

CONVERSION. 

^»4  (N.Y.Sur.)  Where  land  had  been  con- 
demned by  a  city  for  aqueduct  purposes  under 
the  Condemnation  Act  (Ijaws  1905,  c  724), 
and  the  owners  who  were  competent  and  of 
full  age  stood  mute,  whereupon  the  award  was, 
under  an  erroneous  finding  of  'commissioners, 
paid  to  a  trust  company  to  the  credit  of  un- 
known or  prior  owners,  such  award  will  be 
treated  as  personalty,  passing  to  the  next  of 
kin,  and  not  to  the  heirs;  it  not  being  neces- 
sary that  the  owners  in  their  lifetime  indicat- 
ed an  election  to  treat  the  award  as  personal- 
ty.—In  re  Nelson.  181  N.  Y.  S.  908. 
^==>I6(3)  (N.Y.Sur.)  ^Vhere  power  given  to 
executor  to  sell  land  is  purely  discretionary 
and  the  personal  estate  of  the  testator  is  suffi- 
cient to  pay  his  debts  and  administrative  ex- 
penses, and  there  does  not  appear  to  be  any 
necessity  for  a  sale  of  the  real  estate,  it  must 
be  held  that  there  is  no  equitable  conversion  of 
real  property  devised  to  several  persons.— lo 
re  Barnes'  Bstate,  181  N.  Y.  S.  73. 

CORPORATIONS. 

See  Bankruptcy,  <e=:>145,  282,  287^   Banks  and 
Banking;      Carriers;      Cemc^rics,     ^=»13; 


Charities.  ^=s>35;  Constitutional  Law,  ^=» 
2SS;  Discovery,  ^=5>37;  Electricity;  Evi- 
dence, ^=3>378;  Fiauds,  Statute  of,  ^=>82; 
Gas;  Gifts,  ^=s»34 ;  Injunction,  cS=:»26;  Jury, 
^==^31;  Master  and  Servant,  #=»68;  Munic- 
ipal Corporations ;  Navigable  Watera,  ^=s>20 ; 
Perpetuities,  ts=»6;  Pleading,  ^ss>192,  313; 
Railroads^  Reformation  of  Instruments,  ^=> 
26;  Sales,  e=>399;  Specific  Performance,  ^a 
57,  114;  Street  Railroads;  Subscriptions, 
<S=»7,  10,  21;  Taxation,  «=»163;  Trial,  «=» 
296;  Venue,  «=>69;  Wills,  <8=5>108,  514,  585, 
672;   Witnesses,  <8s:>140. 

X.  IKCORPOBATION  AHB  OBGAH- 
IZATIOK. 

^s»l8  (N.Y.Sup.)  Articles  of  incorporation 
constitute  a  tripartite  agreement,  to  which  the 
public  is  a  party,  given  a  certain  publicity  by  the 
requirement  for  filing.— Millspaugh  v.  Cassedy, 
181  N.  Y.  S.  276. 

IX.   OORPOBATE   EXISTENCE  AKD 
FRANCHISE. 

^=»40  (N.Y.Sup.)  Reformation  of  articles  of 
incorporation  drawn  up  in  1898,  so  as  to  deny 
to  preferred  stockholders  the  right  to  vote,  on 
ground  that  such  provision  was  omitted  from 
original  articles  by  mutual  mistake  as  to  legal 
consequences,  will  not  be  denied  in  action 
therefor  in  1918,  on  ground  of  laches,  where  no 
effort  had  been  made  by  preferred  stock  to 
vote,  and  no  inkling  of  a  murmur  against  the 
common  stock's  right  to  control  had  appeared 
until  1918.— Millspaugh  v.  Cassedy,  181  N.  Y. 
S.  276. 

.  Where  it  was  the  intention  of  incorporators 
that  preferred  stock  should  have  no  voting  pow- 
er, but  the  attorney  who  prepared  the  certificate 
of  incorporation  failed  to  insert  a  provision  to 
that  effect  in  the  certificate,  bat  prepared  by- 
law restricting  the  preferred  stockholders'  right 
to  vote,  which  the  incorporators  thereafter 
adopted,  and  where  certificate  of  incorporation 
was  not  changed  because  of  mntual  mistake  a» 
to  the  legal  effect  of  snch  by-law  in  so  far  as  it 
affected  the  preferred  stockholders'  right  to 
vote,  equity  will  decree  that  the  articles  of  in- 
corporation be  amended,  by  insertion  of  provi- 
sion restricting  the  right  of  preferred  stock  to 
vote,  in  view  of  General  Corporation  Law,  { 
7,  as  amended  by  Laws  1892,  c.  687,  and  of 
Stock  Corporation  Law,  S  18.— Id. 

IV.  CAPITAI..  STOCK,  AND  DIVI- 
DENDS. 

(A)  Hatnre    and    Amovnt    of    Oapltal    and* 
Shares. 

<S=:»66  (N.Y.Sup.)  Where  the  certificate  of  in- 
corporation of  a  telephone  company  provided  for 
capital  stock  of  |100,000,  but  had  no  provision 
for  an  increase,  and  subsequently  an  amended 
certificate  was  filed,  providing  for  capital  stock 
not  to  exceed  $50,000,000,  giving  the  existing  , 
stockholders  of  record  a  preferred  right  to 
subscribe  in  proportion  to  the  respective  hold- 
ings, and  subseguenUy  the  stock  Was  again  in- 
creased to  $500,000,000,  the  fact  that  the 
amended  certificate,  even  if  treated  as  a  con- 
tract limited  the  stock  to  $50,000,000,  did  not 
prevent  a  subsequent  increase  thereof,  all  the 
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Stockholders  and  the  state  agre'eing  to  the 
amendment  of  such  contract,  in  view  of  Laws 
1800,  c.  564,  {|  44-46;  re-enacted,  as -amended, 
in  Stock  Corporation  Law,  §§  62-64.— Venner 
y.  American  Telephone  &  Telegraph  O).,  181 
N.  X.  S.  45. 

(B)   Snbeorlptlon  to  Steele. 

^=s>7§  (N.Y.Sup.)  A  valid  subscription  to  stock, 
under  Stock  Corporation  Law,  §  53,  involves  an 
agreement  binding  on  both  parties,  either  as 
provided  by  the  statute  or  under  the  common 
law,  with  a  payment  of  10  per  cent,  of  sub- 
scription in  cash,  but  parties  may  have  so  dealt 
with  each  other  in  exceptional  cases  as  to  ren- 
der it  inequitable  and  a  legal  wrong  to  defeat 
a  subscription  not  so  made.— Donovan  v.  Powers 
Film  Products.  181  N.  Y.  S.  157. 

An  option  given  by  a  corporation  to  purchase 
its  stock  at  par  within  a  year  from  date,  ac- 
cepted by  the  optionee  without  the  payment  in 
cash  of  10  per  cent,  of  value  of  stock,  as  re- 
quired by  Stock  Corporation  Law,  §  53,  is  not 
a  "subscription,"  and  is  void,  and  may  be  re- 
pudiated by  corporation,  even  after  purchase 
of  part  of  the  stock  and  a  demand  and  tender 
for  th^  remainder. — Id. 

€=5>76  (N.Y.3up.)  The  taking  of  shares  of  the 
capital  stock  of  a  corporation  is  a  matter  regu- 
lated by  the  g^ieral  law  of  contracts,  except  so 
far  as  Stock  Corporation  Law,  {  53,  provides 
otherwise  expressly  or  by  necessary  implica- 
tion; and  hence  an  oral  subscription  to  stock 
is  valid  as  between  the  corporation  and  the 
subscriber,  the  necessary  10  per  cent,  having 
been  paid.-MiUs  v.  Friedman,  181  N.  Y.  S.  285. 

A  subscription  to  corporate  stock  is  not  in- 
valid, under  Stock  Corporation  Law,  (  63,  be- 
cause a  short  interval  of  time  occurs  between 
the  making  of  the  actual  subscription  agree- 
ment and  the  payment  of  the  money  required 
by  such  statute,  and  it  was  immaterial  that  the 
required  10  per  cent,  payment  in  cash  was  made 
by  a  subscriber  several  days  after  the  date  of 
his  subscription  agreement.— Id. 

Where  10  per  cent,  of  the  corporate  stock  of 
a  corporation  subscribed  for  was  $542.60,  a 
subscription  agreement  was  void,  where  the 
amount  actually  paid  on  the  stock  was  $500,  in 
view  of  Stock  Corporation  Law,  i  53,  requir- 
ing 10  per  cent,  to  be  paid  in  cash,  unless  the 
failure  to  comply  with  the  requirements  of  the 
statute  was  followed  by  conduct  on  the  part  of 
the  stockholder  which  would  make  it  inequita- 
ble and  unjust  that  he  be  permitted  to  repudi- 
ate the  obligation  which  he  impliedly  assumed. 
—Id. 

^s»88  (N.Y.Sup.)  A  by-law  of  a  board  of  direc- 
tors of  a  corporation,  ''Resolved,  that  the  un- 
sold capital  stock  be  offered  for  sale,  payable, 
if  necessary,  10  per  cent,  at  time  of  subscrip- 
tion, remainder  on  or  before  the  1st  of  March, 
1918,*'  held  to  contemplate  that  there  should  bo 
either  a  sale  or  a  subscription,  depending  upon 
the  necessity,  and  that  if  the  subscription  be- 
came necessary  10  per  cent,  should  be  payable 
upon  subscription,  and  the  balance  on  or  be- 
fore March  1,  ldl8.— Mills  v.  Friedman,  181  N. 
Y.  S.  285. 

(D)  TrAiftofer  of  Sharon. 
«=9l2l(5)   (N.Y.Sup.)  Plaintiff,  suing  personal 
representatives   for  purchase  price  of  corpo- 

181  N.Y.S.-62 


rate  stock  in  possession  of  deceased  at  time  of 
his  death,  sold  and  delivered  to  him  under  a 
contract  providing  that  delivery  should  not  be 
made  until  payment,  has  burden  of  showing 
that  stock  had  not  been  paid  for.— Kalman  v. 
Reubel,  181  N.  Y.  S.  471. 

V.  MEMBERS   AKD   STOCKHOUDERS. 

(A)  Rlvlito  and  Llabilltleo  am  to  Corpora- 
tion. 

(S=s>l70  (N.Y.Sup.)  A  law  prescribing  conditions 
or  special  methods  for  becoming  a  member  of  a 
corporation  is  imperative,  and  the  courts  are  held 
strictly  to  the  rule  of  the  statute,  except  where  ' 
the  statute  would  become  a  shield  of  fraud- 
Mills  V.  Friedman,  181  N.  Y.  S.  286. 
^=:»I86  (N.Y.Sup.)  Where   lessor    of   riparian 
lands  to  company  for  erection  of  dam  and  in- 
stallation of  water  power  o^Tied  both  land  and  • 
company^  he  had  a  right,  in  absence  of  inter- 
vening rights,  to  supersede  lease  by  contract 
to  sell  to  company.— Ingham  v.  Herkimer  Coun- 
ty Light  &  Power  Co.,  181  N.  Y.  S.  863. 

(B)  Meetlnsrs. 
^=>I97  (N.Y.Sup.)  Under  General  Corporations 
Law,  §  23,  and' legislative  history  thereof,  pre- 
ferred stock  may  be  issued  with  restrictions  as 
to  the  right  of  the  holder  to  vote.— Mil Ispaueh 
V.  Cassedy,  181  N.  Y.  S.  276. 

The  rights  and  obligations,  as  between  com- 
mon and  lireferred  stock,  are  peculiarly  matters 
of  agreement.— Id. 

Preferred  stockholders  have  the  right  to  vote, 
the  same  as  common  stockholders,  unless  the 
right  is  expressly  withheld  from  them  by  the 
terms  under  which  the  stock  is  issued.— Id. 

In  determining  whether  the  right  to  vote  was 
expressly  withheld  from  preferred  stockholders^ 
much  weight  is  given  to  continued  acquiescence 
without  objection  in  the  matter  cf  not  voting. 
-Id. 

CC)  Sttlnff  or  Defendflns'  on  Bohalf  of  Cor* 
poratlon* 

^s»204  (N.Y.Sup.)  Where  a  complaint  by  a 
minority  stockholder,  who  had  a  right  to  sue 
as  such,  alleged  that  defendants  who,  by  prox- 
ies, had  control  of  the  majority  of  the  stock  of 
a  New  Jersey  corporation,  voted  a  dissolution, 
procured  themselves  to  be  elected  liquidating 
trustees  and  procured  a  transfer  of  the  cor- 
porate proper^  to  be  made  to  a  Delaware  cor- 
poration organised  by  themselves,  they  being 
preferred  stockholders  and  thereby  obtaining 
cash  and  holdings  therein,  and  that  the  common 
stockholders  were  "squeesed  out"  and  received 
no  returns  for  their  holdings,  the  good  win  being 
transferred  without  payment,  a  cause  of  action 
for  an  accounting  was  disclosed.— Major  v. 
American  Malt  &  Grain  Co.,  181  N.  Y.  S.  152. 
«s»206(2)  (N.Y.Sup.)  An  action  by  a  minori- 
ty stockholder  chari^ng  liquidating  trustees  with 
conspiracy  to  bring  about  a  fraudulent  dissolu- 
tion and  liquidation  of  the  corporation  and  a 
Aversion  of  its  property  to  a  new  corporation 
organised  by  defendants,  they  knowing  that  the 
real  interest  of  the  corporation  required  a 
continuance  of  its  business  and  that  by  this 
sdieme  the  property  of  the  corporation  was 
wrongfully  diverted  to  defendants,  was  a  rep- 
resentative action  fo?  a  wrong  agaimt  the  eor- 


Digitized  by 


Google         j 


Coii^oratiosui 


181  NEW  YORK  SUPPLEMENT 


078 


poration  itself,  and  the  stockholders  were  not 
entitled  to  sue  unless  the  trustees  failed  to  do 
so  on  demand. — ^Major  v.  American  Malt  & 
Grain  Co.,  181  N.  Y.  S.  152. 
^=>208  (N.Y.Sup.)  Where  the  property  in- 
volved in  a  representative  action  for  diversion 
of  corporate  property  is  within  the  state,  the 
court  has  jurisdiction.— Major  y.  American  Malt 
&  Grain  Co»  181  N.  Y.  S.  152. 
^S92f0  (N.Y.Sup.)  In  a  representative  action, 
liquidating  trustees  of  a  dissolved  corporation 
are  necessary  parties.— Major  v.  American 
Malt  &  Grain  Co.,  181  N.  Y.  S.  152. 
^=s>2M(6)  (N.Y.Sup.)  In  a  representative  ac- 
tion by  a  minority  stockholder  of  a  dissolved 
corporation  charging  the  liquidating  trustees 
holding  proxies  of  majority  shareholders  with 
wrongifully  diverting  tne  property  of  the  cor- 
poration to  themselves,  a  complaint  failing  to 
allege  the  law  under  which  the  trustees  were 
appointed  and  by  which  they  might  be  dis- 
charged, and  merely  alleging  their  discharge 
as  a  conclusion,  was  insufficient.— Major  v. 
American  Malt  &  Grain  Co.,  181  N.  Y.  S.  152. 

(D)  LtaMlitjr  for  Corporate  Debts  and 
Aot». 

^s»228  (N.Y.Sup.)  A  subscriber  to  the  capital 
stock  of  a  corporation  is  primarily  liable  on  his 
contract  for  the  full  amount  he  agreed  to  pay.— 
MUls  V.  Friedman,  181  N.  Y.  S.  285. 
<5=>268(1)  (N.Y.Sup.)  A  sale  of  stock  by  a  cor- 
poration diners  from  a  subscription,  and  in  an 
action  by  a  trustee  in  bankruptcy  to  recover  the 
amount  unpaid  upon  a  subscription  it  is  not 
necessary  to  allege  a  tender  or  delivery  of  the 
certificate,  as  a  subscriber  becomes  a  member 
of  the  corporation  without  delivery  of  a  certifi- 
cate.—MUls  V.  Friedman,  181  N.  Y.  S.  285. 

A  complaint  in  an  action  by  a  trustee  in 
bankruptcy  to  recover  an  amount  unpaid  on 
capital  stock  held  to  set  forth  a  cause  of  action 
upon  the  theory  of  a^  subscription,  although  it 
used  the  terniB  *'sale'*  and  **parchaM"  in  describ- 
ing the  transaction.—- Id. 

In  an  action  by  a  trustee  in  bankruptcy  of  an 
insolvent  corporation  to  recover  from  a  sub- 
scriber to  stock  the  unpaid  portion  of  4he 
amount  he  agreed  to  pay,  it  need  not  be  alleged 
in  the  complaint  that  the  debts  of  the  defunct 
corporation  were  contracted  while  defendant 
was  a  stockholder,  or  were  payable  two  years 
from  the  time  when  they  were  contracted,  as  re- 
quired by  Stock  Corporation  Law,  S  59,  which 
relates  to  cases  where  actions  are  Drought  by 
creditors  under  section  56.— Id. 

VX.   OFFICERS   AJBn>   AGENTS. 

(C)   Rtsl&ta,  Duties,  and   ULabllitlea   as  to 
Corporation  and  It*  Members. 

«=>3I2(7)  (N.Y.Sup.)  The  validity  of  chattel 
mortgage  of  property  belonging  to  a  corpora- 
tion, which  was  executed  bv  an  officer  to  him- 
self without  the  consent  of  all  the  stockhold- 
ers, can  only  be  questioned  by  the  stockhold- 
ers, not  by  subsequent  purchaser  of  the  prop- 
erty from  unauthoriced  person.— Day  v.  Jade 
Contracting  Co.,  181  N.  Y.  S.  740. 
<&»3I9(2)  (N.Y.Sup.)  A  suit  to  compel  a  coiv 
porate  director  to  account  for  individual  profits 
received  from  sales  to  the  company  is  x>eculiarly 
one  for  equitable  relief,  for  which  there  it  no 


adequate  remedy  at  law,  though  the  complaint 
also  asks  for  judgment  for  the  amount  of  losses 
sustained  by  the  company  because  of  the  sales. 
— Woolaon  Spice  Co.  v.  Columbia  Trust  Co., 
181  N.  Y.  S.  149. 

Vn.  CORPORATE  POWEBS  AND 
UABIIirnES. 

(A)  Bxtent  and  Exerelae  of  Powers  la 
General* 

<9=s>387(2)  (N.Y.Sup.)  In  general,  no  private  cit- 
izen has  the  power  to  question,  by  resort  to  legal 
proceedings,  the  action  of  corporation  as  being 
ultra  vires,  where  he  has  no  other  interests  than 
those  of  any  other  citizen.— Clements  t.  Wil- 
liams, 181  N.  Y.  S.  230. 

(B)  Repreaentatlon  of  Corporation  1»7  Ot- 
floere  and  Amentm* 

#s>4(6  (N.Y.)  Vice  president  and  general 
manager  having  full  charge  of  the  business  of 
a  brewing  corporation,  which  was  operating  a 
dumping  board  under  another  name,  had  au- 
thority to  enter  into  an  agreement  guarantee- 
ing the  debts  incurred  under  the  name  used  in 
connection  with  the  dumping  board  in  the  usual 
course  of  business.— C.  F.  Barms  Co.  v.' Leon- 
hard  Michel  B]:ewing  Co^  126  N.  ffi.  705,  228 
N.  Y.  263. 

<S=:»430  (N.Y.Sup.)  An  action  by  the  trustee 
of  a  bankrupt  corporation  against  defendant, 
who  received  from  the  treasurer  of  the  bank- 
rupt jphecks  drawn  on  the  bankrupt's  account, 
such  checks  being  in  payment  of  the  treasur- 
er's losses  in  speculations,  is  one  for  conver- 
sion, and  not  one  for  money  had  and  received.— 
Heig  V.  Caspary,  181  N.  Y.  S.  633. 

Where  a  stodcbroker  received  from  the 
treasurer  of  an  importing  company  checks 
showing  on  their  face  that  they  were  checks  of 
the  corporation,  and  such  checks  were  received 
in  payment  of  losses  in  speculation  suffered 
by  the  treasurer,  held  that,  as  inquiry  would 
have  revealed  that  the  funds  were  those  of  the 
corporation,  and  as  there  was  no  showing  that 
the  checks  were  drawn  by  the  treasurer  for 
amounts  due  him,  etc.,  the  stockbroker  must 
be  deemed  part^  to  the  conversion  of  the  cor- 
porate funds.— Id. 

One  receiving  corj^orate  checks  for  an  offi- 
cer's individual  liability  under  circumstances 
which  would  put  him  on  notice  is  liable  to  the 
corporation,  regardless  of  whether  the  rights  of 
creditors  intervene.— Id. 

(D)  Contraota  and  Indebtedneae. 

<l=s>448(3)  (N.Y.Sup.)  Where  incorporators 
gave .  defendant  stock  subscription  money  to 
purchase  chattels  for  the  company,  and  defend- 
ant purchased  chattels,  stored  them,  and  re- 
fused to  give  them  to  company  when  demand- 
ed, though  no  formal  assignment  to  company 
had  been  executed  by  incorporators,  it  was 
owner  of  and  entitled  to  possession  of  chat- 
tels, and  could  replevin  them.— One  Cote  Prod- 
ucts Co.  V.  Dunn,  181  N.  Y.  S,  768. 
^=>453  (N.Y.Co.Ot)  That  a  pledge  obtained  by 
the  Mechanicville  War  Chest,  Inc.,  did  not  con- 
tain the  letters  "Inc."  in  its  designation  on  the 
card,  had  no  efitect  upon  the  validity  and  en- 
forceability of  the  promisor's  obligation,  where 
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there  was  no  question  of  the  identity  of  the  cor- 
poration intended,  and  where  the  omission  could 
not  have  deceived  any  contributor. — Methanic- 
ville  War  Chest  v.  Butterfield,  181  N,  Y.  S. 
428. 

€=>459  (N.T.)  A  brewing  company  whose  cer- 
tificate of  incorporation  gave  it  power  to  make 
contracts  of  every  kind  and  to  do  anything  nec- 
essary or  Suitable  to  accomplish  the  building  of 
wharves,  etc.,  m  connection  with  its  business, 
"or  which  shall  at  any  time  appear  conducive 
or  expedient  for  the  protection  or  benefit  of 
the  corporation  either  as  holders  of  or  inter- 
ested in  any  property,"  held  entitled  to  operate 
for  profit  a  dumping  board  owned  by  iL  includ- 
ing the  hiring  of  scows. — C.  F.  HarmflL  Leon- 
hard  Michel  Brewing  Co.,  126  N.  H^To,  228 
N.  Y.  263. 

€==>472  (N.Y.Sup.)  Stock  Corporation  Law,  § 
6,  does  not  recognize  or  preserve  any  pre-emp- 
tive right  of  subscription  to  bonds  which  have 
an  incidental  stock  conversion  privilege,  and 
hence  stockholders  cannot  object  to  issue  of 
such  bonds,  because'  their  opportunity  to  sub- 
scribe thereto  was  limited,  even  though  certifi- 
cate of  incorporation  gave  them  60  days  pre- 
emptive right  to  subscribe  to  new  stock.— Ven- 
ner  r.  American  Telephone  &  Telegraph  Co., 
181  N.  Y.  S.  45. 

^=»484(3)  (N.Y.)  Where  a  corporation  was 
doing  part  of  its  business  under  a  different  name 
and  was  primarily  liable  for  the  debts  incurred 
in  such  business,'  it  could  be  sued  under  a  guar- 
anty agreement  whereby  it  guaranteed  the  debts 
incurred  by  the  part  of  its  business  operating 
under  the  other  name.— C.  F,  Harms  Co.  v. 
Leonhard  Michel  Brewing  Co.,  126  N.  E.  705, 
228  N.  Y.  263. 

(F)  Civil  AofClona. 

^=»5I9(3)  (N.Y.)  In  an  action  against  a  corpo- 
ration which  guaranteed  that  a  company  oper- 
ating a  dumping  board  would  pay  rents  for 
scows  hired  from  plaintiff,  facts  held  to  war- 
rant a  finding  that  the  scows  were  chartered 
**on  account"  of  the  corporation.— C.  F.  Harms 
Co.  v.  Leonhard  Michel  Brewing  Co.,  126  N.  £3. 
705,  228  N.  Y.  263. 

(G)   Crimea  and  Criminal  Proaecatlona. 

^=>529  (N.Y.Sup.)  Title  guaranty  company 
was  not  practicing  law,  in  violation  of  Penal 
Law,  I  280,  because  it  drew  contract  of  sale, 
deed,  and  mortgage,  as  nart  of  the  examination 
and  insuring  of  property,  for  such  acts  were  in- 
cidental to  the  insuring  of  title,  which  business 
may  be  engaged  in  by  corporations  organized 
under  Insurance  t»aw,  §§  170-183.— People  v. 
Title  Guarantee  &  Trust  Co.,  181  N.  Y.  S.  62. 

XI.   DISSOLUTION  AKD  FOBFEITUBS: 
OF  FBANOHISE. 

^=:>592  (N.Y.Sup.)  An  application  to  dissolve 
a  corporation,  under  General  Corporation  Iaw, 
$  172.  will  be  granted  on  an  application  of  a 
majority  of  record  stockholders,  where  the 
stock  is  actually  owned  equally  by  two  stock- 
holders, who  are  deadlocked  as  to  a  business 
policy,  such  aa  selling  unissued  stock  to  in- 
crease the  capital,  to  avoid  the  personal  ob- 
ligation incident  to  indorsement  of  corporation 


paper.— Application  of  Bown  Bros.,  181  N.  Y. 
S.  460. 

^=»6I0(2)  (N.Y.Sup.)  Courts  will  not  inter- 
fere with  the  power  belonging  to  majority 
stockholders  to  pass  upon  the  advisability  of  the 
dissolution  of  the  corporation,  but  the  majority 
interests  occupy  a  fiduciary  relation  toward 
the  corporation  and  the  minority  stockholders, 
and  are  required  to  exercise  the  utmost  good 
faith.— Major  v.  American  Malt  &  Grain  Co., 
181  N.  Y.  S.  152. 

COSTS. 

See  Dismissal  and  Nonsuit,  «s»86;  Eminent 
Domain,  «s»247;  Insurance,  ^==>606;  Me- 
chanics' Liens,  <3=!>310;  Mortgages,  «=s>5S0; 
Pleading,  <&=»230. 

I.   NATURE,   OBOUNDS,  AKD  EXTENT 
OF  RIGHT  IN   GENERAL. 

«=>32(5)  (N.Y.Sup.)  Under  Municipal  Court 
Code,  fi  161,  subd.  2,  counterclaim,  withdrawn 
at  trial,  though  in  excess  of  claims  in  suit, 
having  been  interposed  merely  by  way  of  set- 
off to  extent  of  plaintiff'B  demand,  costs  should 
hare  been  limited  to  plaintiff's  recovery.— 
Greenbaum  v.  Charles  McAdam  Co.,  181  N.  Y. 
S.  816. 

«=s>60  (N.Y.Sup.)  Where  referees'  report  di- 
rected judgihent  of  dismissal  on  the  merits 
and  for  costs  to  defendant,  to  the  extent  of 
one-half  the  sum  which  he  was  lawfully  re- 
quired to  pay  to  the  referees  for  taking  up  the 
report  and  one-half  the  amount  which  was 
lawfully  required  to  be  paid  for  printing  the 
report  and  opinion,  which  both  parties  had  re- 
garded as  an  expense  of  the  reference,  plaintiff 
was  not  required  to  pay  one-half  of  actual 
disbursements  by  defendant  or  one -half  of  law- 
ful and  proper  disbursements^  to  be  determined 
by  court  before  entry  of  judgment,  but,  in 
view  of  Code  Civ.  Proc.  §|  1022,  8230.  one-half 
of  lawful  disbursements  as  determined  in  the 
first  instance  by  the  clerk,  notwithstanding 
provision  of  referees'  report  that  no  costs 
were  to  be  awarded  to  either  party  against  the 
other.— rCity  of  New  York  v.  Empire  City  Sub- 
way Co.,  181  N.  Y,  S.  809. 

V.  AMOUNT,  RATE,  AND  ITEMS. 

<©=»I64(2)  (N.Y.Sup.)  Where  plaintiff  was  de- 
nied specific  performance  of  a  contract  to  con- 
vey land  because  of  defendant's  mental  inca- 
pacity, plaintiff  was  not  entitled  to  an  allow- 
ance of  $22.50  costs  under  Code  Civ.  Proc.  | 
3252,  relating  to  additional  aUowancos,  as  such 
action  is  not  therein  included.— Brisach  v.  Vos- 
seler,  181  N.  Y.  S.  571. 

^=9 169  (N.Y.Sup.)  Where  specific  performance 
of  a  contract  to  sell  land  was  denied,  because 
of  defendant's  mental  incapacity,  plaintiff  is 
not  entitled,  as  costs,  to  an  allowance  of  $2.50 
for  recording  the  contract  of  sale.— Brisach  v. 
Vosseler,  181  N.  Y.  S.  571. 

COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 
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COUNTIES. 

See  Elections,  €=s>121,  154;  Eminent  Domain, 
^=s>227;  Highways,  <S=»105;  Paupers,  ^=» 
10;  States,  «=s>112,  191. 

COURTS. 

See  Contempt;  Corporations,  «=>208;  Exec- 
utors and  Administrators,  ^=>13,  316.  537; 
Grand  Jury,  ^=»7;  Injunction,  «s»28;  Me- 
chanics* Liens,  ^=>310;  Pleading,  «=»2e2; 
States,  ^=s>184;    Trusts,  ^=»287. 

I.  KATURE,  EXTENT,  AND  EXEB0I8E 
OF  JTJBI8DIOTION  IN  OENERAXi. 

^==>23  (N.Y.Sur.)  Where  jurisdiction  does  not 
exist,  it  cannot  be  conferred  on  the  surrogate 
by  consent.— In  re  Kingsley's  Estate,  181  N. 
y.  S.  496. 

(d=s»30  (N.Y.Sup.)  Under  Code  Cir.  Proc  f 
416,  providing  that  the  jurisdiction  acquired 
by  granting  provisional  remedy  is  lost,  where 
it  depends  by  special  provision  of  law  on  some 
act  to  be  done  thereafter,  failure  to  serve  be- 
fore the  return  day  the  ad  interim  injunction 
granted  to  accompany  the  summons  as  author- 
used  by  section  608,  which  is  effective  under 
section  609  only  until  the  hearing  of  the  appli- 
cation, divests  the  court  of  the  jurisdiction 
which  it  had  acquired.— City  of  New  York  v. 
SUten  Island  Midland  By.  Co.,  181  N.  Y.  S. 
124. 

n,  ESTABUSHBffENT,    OBGANIZA- 

TION,   AND   raOOEDURE  IN 

GENEBAI*. 

(D)    Rules      of     Dedalon,      Adjvdlcationa, 

Opinions,  »nd  Record*. 

<&=»90(4)  (N.Y.Sup.)  Since  Laws  1911,  c  842, 
{  7,  follows  as  closely  as  possible  Grade  Clos- 
ing Act,  §  12,  decisions  under  the  latter  act  are 
applicable  to  cases  under  the  act  of  1911.— 
Cook  V.  Lehigh  Valley  B.  Co.,  181  N.  Y.  S. 
217. 

^s»9l(l)  (N.Y.Sup.)  The  Supreme  Court  is 
bound  to  follow  a  rule  laid  down  by  the  Court 
of  Appeals  on  a  given  subject,  without  regard 
to  its  own  opinion.~People  v.  Cascia,  181  N. 
Y    S.  855. 

^92  (N.Y.Sup.)  Dicta  of  the  Court  of  Ap- 
peals would  govern  the  Supreme  Court  on  the 
same  matter,  if  there  were  no  contrary  de- 
cisions which  must  govern.— People  v.  Cascia, 
181  N.  Y.  S.  855. 

^=»97(5)  (N.Y.Sup.)  In  actions  for  damages 
to  interstate  shipments,  the  state  courts  are 
bound  by  the  federal  decisions  in  regard  to  the 
burden  of  proof  of  negligence,  and  in  regard  to 
whether  the  negligence  of  the  carrier,  if  es- 
tablished, constitutes  the  proximate  cause  of 
the  damage. — ^Rezsek  v.  Southern  Pac.  Co.,  181 
N.  Y.  S.  117. 

IV.  COXFBUTS  OF  LIMITED  OB  INFEIU 
lOB  JURISDICTION. 

®=>I88(3)  (N.Y.Sup.)  Under  Code  Civ.  Proc.  § 
2244,  providing  that  any  person,  in  possession 
or  claiming  possession  of  premises,  or  part  there- 
of, may  answer  orally  or  in  writing,  denying 
generally  or  specifically,  or  setting  forth  a 
statement  of  any   new  matter  oonstituting  a 


legal  or  equitable  defense,  the  Municipal  Court, 
in  summary  proceedings  by  a  landlord  against 
a  tenant,  may  entertain  as  an  equitable  defense 
that  the  tenant  was  entitled  under  the  provi- 
sions of  the  lease  to  renew,  and  had  elected  to 
exercise  the  ootion,  In  which  case  the  Munici- 
pal Court,  wmle  it  cannot  decree  specific  per- 
formance, will  dismiss  the  proceedings.— Burge* 
ner  v.  O'Halloran,  181  N.  Y.  S.  235. 
<g=»l89(4)  (N.Y.Co.Ct.)  Under  Code  Civ.  Proc. 
§  3135,  requiring  mandates  of  justices  of  the 
peace  to  be  entirely  filled  up,  so  as  to  have  no 
blank  in  the  date  or  otherwise,  and  providing 
that  a  mandate  issued  and  delivered  for  execu- 
tion contrary  thereto  is  void,  a  summons  of  the 
City  CMrt  of  Bochester  was  a  nullity,  where 
the  bl|Sr. space  for  plaintiff's  name  was  not 
filled  iBri-0*Brien  v.  Foster,  ,181  N.  Y.  S.  69. 

Laws  1918,  c.  495,  {  512,  subd.  (c),  author- 
izing the  City  Cpurt  of  Bochester  to  amend, 
correct,  or  modify  any  process  or  mandate,  does 
not  authorize  It  to  amend  or  correct  a  null  or 
void  process;  and  hence  Code  Civ.  Proc  S 
3135,  prohibiting  blanks  in  mandates,  is  not  in- 
consistent therewith,  or  repealed  by  that  act, 
especially  in  view  of  section  3226,  as  amended 
by  Laws  1918,  c  493,  enumerating  the  provi- 
sions of  the  Code  applicable  to  such  court.— Id. 
«=»I89(7)  (N.Y.Sup.)  Where  defendants  in 
Municipal  Court  attempted  to  file  answer  with- 
in time  made  due  by  stipulation,  clerk's  refusal 
to  accept  it  was  unwarranted,  and  court  had  no 

?iower  to  impose  terms,  as  on  opening  of  a  de- 
ault— Bosenberg  v.  Block,  181  N.  Y.  S.  392. 
<8=»I89(10)  (N.Y.Sup.)  An  attorney  had  no 
right  to  submit  an  affidavit  requesting  an  ad- 
journment in  Municipal  Court  on  ground  of 
other  ei\gagement,  prepared  two  days  previous 
to  submission,  when  he  knew  that  the  circum- 
stances concerning  his  other  engagement  had 
changed  substantially  during  the  two  days.^ 
Shandling  v.  Eisenberg,  181  N.  Y.  S.  450. 
€=>I89(10)  (N.Y.Sup.}  Power  and  jurisdic- 
tion of  Ci^  Court  of  Corninj^,  under  Laws 
1905,  c.  142.  §'96,  to  grant  adjournments  for 
more  than  90  days,  hela  not  limited  or  affected 
by  Code  Civ.  Proc.  §  2968,  limiting  period  of 
adjournment  of  Justice  Courts;  section  96 
coming  within  exceptions  of  section  93.— War- 
ren Befinlng  &  Chemical  Co.  v.  Sebring,  181  N. 
Y.  S.  730. 

^=»I89(11)  (N.Y.Sup.)  Where  the  parties  on 
appeal  from  judgment  from  Municipal  Court 
have  stimulated  that  the  record  contains  all  the 
papers  on  which  the  court  below  acted  in  ren- 
dering judgrment,  and  the  record  contains  no 
affidavit  of  bona  fides,  as  provided  for  in  Mu- 
nicipal Court  Code,  §  124,  the  judgment  must 
be  reversed,  on  the  ground  that  the  lower  court 
had  no  jurisdiction.— Nlles  v.  Seeler,  181  N.  Y. 
S.  20. 

^s»l89(15)  (N.Y.Sup.)  Where  cause  of  action 
as  stated  in  summons  in  Municipal  Court  was 
based  on  the  theory  that  husband  and  wife  were 
joint  owners  of  property  at  time  of  conversion, 
and  where  case  was  tried  on  the  same  theory, 
wife  could  not  recover  on  theory  that  she  was 
sole  owner  at  time  of  conversion;  she  being 
bound  by  her  pleadings  and  proof.— Mamitza  v. 
Arnof sky.  181  N.  Y.  S.  25. 
«=5>I89(15)  (N.Y.Sup.}  Where  defendant  in 
Municipal   (3ourt   obtamed   adjournment  after 
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adjournment  for  months  on  ftccoont  of  alleged 
engagements  of  counsel,  and  inquest  was  finally 
taken  on  day  for  which  trial  had  been  set  per- 
emptorily, default  judgment  will  not  be  opened 
except  on  strong  and  convincing  grounds. — 
Jennings  v.  Carling,  181  N.  Y.  S.  359. 
«=s>l89(15)  (N.Y.Sup.)  Where  a  default  in  Mu- 
nicipal  Court  was  unintentional,  and  where,  if 
defendant  had  taken  the  trouble  and  considera- 
tion to  present  to  the  court  the  true  state  of 
facts,  he  would  have  been  entitled  to  an  ad- 
journment, the  default  will  be  opened.— Shan- 
dling  V.  Bisenberg,  181  N.  T.  S.  450. 
«=>190(2)  (N.Y.Sup.)  No  appeal  lies  directly 
from  order  of  Municipal  Court  granting  motion 
for  commission  to  take  deposition  of  witnesses* 
— Bermingham,  Prosser  &  Co.  v.  Shea,  181  N. 
T.  S.  383. 

^=s>l90(4)  (N.Y.Sup.)  As  Municipal  Court 
Code,  I  143,  subd.  7,  and  section  173,  subd.  7, 
require  the  clerk  to  account  to  the  aty  treas- 
ury monthly  for  fees  received,  and  declare  that 
all  fe^s  shall  be  prepaid,  the  clerk  of  the  Mu- 
nicipal Court  is  justified  in  refusing  to  file  no- 
tice of  appeal  where  fee  was  not  prepaid.— 
Block  v.  Israel,  181  N.  Y.  S.  454. 

Where  appellant's  attorney  duly  filed  notice 
of  appeal  with  clerk  of  Municipal  Court,  but 
through  inadvertence  the  fee  did  not  accom- 
pany the  notice,  hel^  that,  under  Municipal 
Court  Code,  (  168,  providing  that  defects  or 
omissions  may  be  supplied  by  the  appellate 
court,  and  as  notice  of  appeal  was  seasonably 
filed  in  good  faith;  within  Code  Civ.  Proc.  § 
1303,  the  clerk  may  be  required  to  accept  the 
fee  tendered  after  expiration  of  the  time  for 
appealing,  and  required  to  file  the  notice  of 
appeal  as  of  the  date  received;  the  appellant 
having  complied  with  Municipal  Court  Code,  § 
157,  providing  that  an  appeal  must  be  taken 
by  filing  notice  with  the  clerk.— Id. 
^=s>l90(4)  (N.Y.Sup.)  Where  notice  of  appeal 
from  judgment  of  Municipal  Court  was  mailed 
to  the  clerk,  but  was  not  received,  the  clerk 
cannot,  under  Municipal  Court  Code,  S  168, 
providing  that  omissions  may.  be  perfected  in 
the  appellate  court,  be  required  to  file  the  no- 
tice as  of  the  date  received,  for  section  157 
provides  that  an  appeal  can  be  taken  by  filing 
with  the  clerk  the  written  notice  of  appeal, 
and  there  is  no  provision  for  service  of  notice 
on  the  derk  as  was  contained  in  the  former 
act;  hence  to  compel  the  derk  to  file  notice 
nunc  pro  tunc  when  in  fact  he  received  none 
would  be  to  extend  the  time  for  appealing.— 
Hunter  Waist  Co.  v.  Rothman,  181  N, 


456. 


Y.  S. 


>  199(9)  (N.Y.Sup.)  Though  there  is  nothing 
in  the  record  to  warrant  amount  of  verdict, 
where  defendant  conceded  verdict  against  it  for 
^357  would  be  sunnorted,  and  the  court  finds 
evidence  that  would  support  verdict  for  $360, 
or  $371.26.  if  plaintiff  will  file  stipulation  re- 
ducing judgment  to  1367,  the  judgment  will 
be  modified  and  aflBrmed.— Davis  v.  Genuine 
Panama  Hat  Works,  181  N.  Y.  S.  242. 
^=>  190(9)  (N.Y.Sup.)  In  landlord's  summary 
dispossess  proceedings,  where  verdict  for  ten- 
ant has  been  set  aside  and  new  trial  directed, 
trial  judge's  decision  will  be  affirmed  by  Appel- 
late Term,  where  record  does  not  present  ques- 
tion of  law  apparently  determinative  of  issues 


between  parties;  that  is,  whether  agreement 
required  ny  statute  of  frauds  to  be  in  writing 
can  be  effectually  modified  by  parol^  etc.— Led- 
erman  v.  Rosen,  181  N.  Y.  S.  375. 

V.   COURTS  OF  PROBATE  JURISDIC- 
TION. 

<8s»200iA  (N.Y.Snr.)  The  Surrogate's  Court 
cannot  ezerdse  equitable  jurisdiction  in  a  dis- 
covery proceeding.— In  re  Kingsley's  Estate, 
181N.  Y.  S.,496. 

VZ.  COURTS  OF  APPEIXATE  JURIS- 

DicnoK. 

(B)  Conrta  of  Particular  States. 

«=>237(4)  (N.Y.Sup.)  Under  (5ode  Civ.  Proc. 
§  1344,  authorixing  appeals  from  the  Municipal 
and  City  Court  to  be  heard  by  an  Appellate 
Term,  and  providing  for  the  allowance  of  a  fur-' 
ther  appeal  to  the  Appellate  Division,  section 
3188,  authorizing  appeals  from  judgments  of 
the  City  Court,  and  the  rules  for  the  hearing 
of  appeieds  by  the  Appellate  Term,  a  judge  of 
the  Cit3^  Court  cannot  order  that  an  appeal 
from  a  judgment  be  heard  in  the  first  instance 
by  the  Appellate  Division;  the  case  not  being 
within  section  1000,  as  to  the  hearing  of  ex- 
ceptions by  that  court  in  the  first  instance. — 
Katz  V.  Waneta  Eealty  Co.,  181  N.  Y.  S.  770. 

Vnt.   CONCURRENT   AND    CONFLICT. 

INQ  JURISDICTION,  AND 

COMITY. 

(B)  State  Court*  and  United  States  Oourta. 

<®=>493(3)  (N.Y.Sup.)  After  the  court  has  ac- 
quired jurisdiction  under  Code  Civ.  Proc.  §  416, 
by  issuing  ad  interim  injunction,  though  sum- 
mons had  not  been  served,  and  has  not  lost 
that  juri84iction,  it  can  appoint  a  receiver  and 
exercise  complete  control  over  the  assets  of  de- 
fendant, notwithstanding  an  intervening  ap- 
pointment of  a  receiver  by  the  federal  court.— 
City  of  New  York  v.  Staten  Island  Midland  Ry. 
Co.,  181  N.  Y.  S.  124. 

COVENANTS. 

See  Landlord  and  Tenant,  ^=»53,  76,  83,  130, 
134. 

n.  CONSTRUCTION  AND  OPERATION. 
<0)  Covenauta  aa  to  Vae  of  Real  Property* 

^=»5I(2)  Q^.Y.Sup.)  A  covenant  in  a  deed  exe- 
cuted in  1850,  prohibiting  the  use  of  the  prem- 
ises for  certain  purposes,  including  any  "om- 
nibus, livery  or  cow  stable,"  does  not  apply  to 
a  garage.— <3oldstein  v.  Rosenberg,  181  N.  Y. 
S.  559. 

^==>52  (N.Y.Sup.)  A  garage  is  not  as  a  mat- 
ter of  law  noziot^s,  unwholesome,  or  offensive 
to  the  neighborhood,  within  covenants  of  a 
deed  prohibiting  certain  establishments  and 
all  other  dans^erous,  noxious,  unwholesome,  or 
offensive  establishments,  offensive  to  the  neigh- 
borhood, and  the  doctrine  of  noscitur  a  sociis 
does  not  justify  a  finding  of  offensive  condi- 
tions, where  the  evidence  shows  that  the  gar-> 
age  IS  not  offensive.— Goldstein  v.  Bosenberg, 
181  N.  Y.  S.  559. 
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CRIMINAL  CONVERSATION. 

See  Hmbaad  and  Wife,  «s>842. 

CRIMINAL  LAW. 

See  Bmbezzlement ;  False  Personation  >  Grand 
Jury;  Homicide;  Indictment  and  Informa- 
tion;   Marriage,  ^=»53,  64;    Perjury;    Wit- 


OF 


X.  NATURE       AND       EI«EMENTS 
CRIME  AND  DEFENSES 
IN  QENERAI*. 

^ss>2{  (N.Y.Sup.)  When  the  denounced  act  is 
a  purely  innocent  one,  forbidden  by  the  Legis- 
lature from  considerations  of  public  policy,  no 
criminal  intent  is  necessary;  the  doing  of  the 
act  alone  being  the  crime,  and  ignorance  and 
mistake  of  fact  not  being  a  defense.— People 
V.  Atwater,  181  N.  Y.  S.  742. 

X.   EVIDENCE. 

(A)  Jndleial    Notice,    Presumptlonsy    and 

Burdeu  of  Proof. 

^s>3l8  (N.Y.)  The  state  or  municipality  will 
furnish  subpoena  fees,  etc.,  for  witnesses  de- 
sired by  the  accused,  unable  to  otherwise  pro- 
cure their  attendance,  and  no  inference  can 
be  drawn  from  a  naked  request  for  money  to 

frocure  witnesses,  except  an  improper  one. — 
eople  V.  Johnston,  127  N.  B.  186. 

(B)  Facta  in  Ia«ne  and  Relevant  to  laanea, 

and  Res  Geat». 

«=»338(1)  (N.Y.)  The  test  of  relevancy  is 
satisfied,  if  the  inference  which  it  is  sought  to 
have  drawn  from  the  testimony  is  a  fair  one. 
—People  V.  Johnston,  127  N.  E.  186. 
^=s>338(4,5)  (N.Y.Sup.)  In  a  prosecution  for 
rape,  it  was  error  to  permit  a  witness  for  the 
prosecution  to  testify  that  on  the  same  eve- 
ning as  the  offense  charged,  though  at  a  dif- 
ferent time  and  place,  another  man  of  the  par- 
ty had  had  intercourse  with  witness  against  her 
resistance.— People  v.  Weber,  181  N.  Y.  S.  774. 
^=»363  (N.Y.Sup.)  Whether  a  declaration  is 
admissible  as  part  of  the  res  gestse  depends 
on  whether  it  was  so  spontaneous  and  natural 
an  utterance  as  to  exclude  the  idea  of  fabri- 
cation, or  whether  it  was  in  the  nature  of  a 
narrative  of  what  bad  occurred.— People  v. 
Chapman,  181  N.  Y.  S.  750. 
«=»366(3)  (N.Y.Sup.)  On  a  trial  for  arson, 
declarations  of  a  person  who  was  in  the  burn- 
ing building  and  was  injured  therein,  in  re- 
sponse to  questions  addressed  to  him  after  he 
had  been  removed  from  premises  to  a  neigh- 
boring house,  concerning  an  alleged  explosion 
while  he  was  in  the  building,  were  not  admis- 
sible as  part  of  the  res  gestse.— People  v. 
Chapman,  181 'N.  Y.  S.  750. 

(F)   Admlsalons,  Declarations,  and   Hear- 
■ay. 

«=»407(1)  (N.Y.Sup.)  Although  failure  of  ac- 
cused to  testify  on  trial  is  not  evidence  against 
him,  under  Code  Cr.  Proc.  §  393,  and,  when 
arraigned  before  a  magistrate,  he  may  remain 
silent  or,  if  he  elect  to  make  a  statement,  the 
questions  which  may  be  asked  are  prescribed 
by  section  198,  yet  evidence  that  defendant 


remained  silent  immediately  after  arrest  for 
robbery,  when  accused  by  the  victims,  waa 
admissible.— People  v.  Cascia,  181  N.  Y.  S.  855. 
c3=»409  (N.Y.Sup.)  Although  failure  of  accus- 
ed to  testify  on  trial  is  not  evidence  against 
him,  under  Code  Cr.  Proc.  §  393,  and,  when  ar- 
raigned before  a  magistrate,  he  may  remain 
silent,  or,  if  he  elect  to  make  a  statement, 
the  questions  which  may  be  asked  are  prescrib- 
ed by  section  198,  yet  evidence  that  defend- 
ant remained  silent  immediately  after  arrest 
for  robbery,  when  accused  by  the  victims,  wall 
admissible;  the  fact  that  he  was  under  arrest 
affecting  the  weight,  and  not  the  competency, 
of  such  evideiice.— People  v.  Cascia,  181  N.  Y. 
S.  855. 

<S=»4I9,420(8)  (N.Y.Sup.)  In  a  prosecution 
for  robbery,  it  was  competent  for  the  district 
attorney  to  prove  by  the  officer  arresting  de- 
fendant that  one  of  the  victims,  a  witness,  had 
identified  the  defendant  as  one  of  the  robbers 
soon  after  the  robbery,  where  such  witness  up- 
on trial  refused  to  so  identify  defendant.— Peo- 
ple v.  Casda,  181  N.  Y.  S.  865. 

(K)  Confessions* 

<SS=>535(2)  (N.Y.Sup.)  Under  Code  Cr.  Proc.  { 
395,  a  confession  of  crime  by  defendant  is  not 
sufficient  to  warrant  his  conviction  without  ad- 
ditional proof  of  its  commission,  and  where  the 
defendant  testified  to  one  thing  upon  direct 
examination  and  to  another  upon  cross-exam- 
ination, and  there  is  no  further  evidence  as  to 
which  time  he  testified  falsely,  there  is  insuf- 
ficient proof  of  the  corpus  delicti.— People  v. 
aiass,  181  N.  Y.  S.  547. 

XII.  TRIAL. 

(E)  Argrnmeats    and    Condnot    of    Connsel. 

^ss>72 1  (2)  (N.Y.Sup.)  In  a  prosecution  for  per- 
jury, it  was  improper  and  prejudicial  for  an 
assistant  district  attorney,  in  summing  up,  to 
call  on  defendant,  who  had  not  taken  the  wit- 
ness stand,  to  explain  the  charge  against  him, 
stating  that  defendant  was  the  only  one  who 
knew  the  reason  for  his  changed  testimony  on 
the  first  trial.— People  v.  Glass,  181  N.  Y.  S. 
547. 

(F)  Province  of  Conrt  and  Jury  tn   Gen- 

eral. 

^=»74l(2)  (NwY.Snp.)  In  a  prosecutioa  for 
robbery,  grand  larceny,  and  assault,  evidence 
of  an  11  year  old  boy,  who  did  not  understand 
the  nature  of  an  oath,  to  fix  the  identity  of 
defendant  as  the  party  committing  the  crime, 
received  under  Code  Cr.  Proc.  §  892,  requiring 
such  testimony  to  be  corroborated,  held  suffi-, 
cieutly  supported  by  other  evidence  to  make 
the  question  of  identity  one  for  the  jury, — ^Peo- 
ple V.  Cascia,  181  N.  Y.  S.  855. 

(G)  Necessity,  Requisites,  and   SuAciencr 

of  Instructions. 

<&s>790  (N.Y.Sup.)  A  statement  by  the  trial 
judge  in  his  charge  that  errors  could  be  review- 
ed is  not  prejudicial:  it  appearing  that  the 
statement  was  made  in  an  effort  by  the  court 
to  have  the  jury  accept  without  question  the 
law  as  laid  down.— People  v.  Risico,  181  N.  Y. 
S.  669. 
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(K)  Verdict. 

«=5>878(3)  (N.Y.Sup.)  Verdict  of  gtulty  of  the 
crime  of  hypothecation  of  customers*  securities, 
in  violatioS  of  Penal  Law,  8  966.  is  «i  acoj^t- 
tal  of  the  charge  of  grand  larceny,  under  sec- 
tion 1290,  made  in  other  counts,  being  a  fining 
that  there  was  no  criminal  mtent  to  aeirauo.— 
People  V.  Atwater,  181  N.  Y.  S.  742. 


(A) 


XV.  APPEAli  AHD  ERROR,  AHD 
CERTIORARI. 

Form    of    Remedy,   Jnriadlotlon,    »ild 
Rlvbt  of  Review. 

<8=»I023(8)  (N.Y.Sup.)  No  appeal  lies  from  ac- 
tion of  court  in  overruling  a  demurrer  to  an 
information  or  indictment  under  Vfy^u  ?^^  Sl 
659,  S  40,  and  Code  Or.  Proc.  8  617,  but  on^ 
from  a  final  judgment;  the  word  "determina- 
tion," in  section  40,  implying  an  ending  or 
finality,  the  ending  of  a  controvert  or  suit- 
People  V  Jackson,  181  N.  Y.  S.  226. 


(B) 


presentation  and  Reservation  In  Low- 
er  Conrt  of  Grounds  of  Review. 


^=s>  1036(1)  (N.Y.Sup.)  Where  evidence  was 
wrongfully  admitted,  and  no  objection  or  excep- 
tion was  taken,  no  error  of  law  was  committed, 
but  nevertheless,  if  convinced  that  such  evi- 
dence resulted  in  prejudice  to  defendant  and  un- 
fair trial,  it  is  competent  to  reverse  the  case. 
—People  V.  Casda,  181  N.  Y.  S.  855. 
«=»l(fe4(l)  (N.Y.Sup.)  Where  evidence  was 
wrongfully  admitted,  and  no  objection  nor  ex- 
ception was  taken,  no  error  of  law  was  com- 
mitted; but  nevertheless,  if  convinced  that 
such  evidence  resulted  in  prejudice  to  defend- 
ant and  unfair  trial,  it  is  combetent  to  reverse 
the  case.— People  v.  Gascia,  181  N.  Y.  S.  865. 

(6)   Review. 


XVII.   FUKI8HMEKT  AITO  PREVEK- 
TION  OF  CRIME. 

«=5>I2I6(1)  <N.Y.Sup.)  A  person  incarcerated 
in  a  temporary  place  of  detention,  like  a  pohce 
station  or  locknp,  is  not  spending  time  to  a 
"jail,"  within  the  meaning  of  Penal  Law,  8 
2193,  as  amended  by  lAwa  1919,  c.  410,  pro- 
viding that  any  time  spent  by  a  person  convict- 
ed of  a  crime  in  a  prison  or  jail  prior  to  his  con- 
viction shaU  be  included  as  a  part  of  the  ^  term 
of  the  sentence  imposed  upon  him;  a  JJ"J^ 
being  ordinarily  understood  to  mean  a  bjOlding 
designated  by  law  or  used  by  the  sheriff  for  the 
confinement  or  detention  of  those  persons  who 
are  judicially  ordered  to  be  kept  to  custody, 
and  is  disSnguishable  both  to  law  and  In 
common  understandtog  from  a  temporary  place 
of  detention,  like  a  police  station  or  lockup.— 
People  ex  rd.  Murphy  v.  Holoomb,  181  N.  x.  8. 
780 

Penal  Law,  (  2193,  as  amended  by  Lft^« 
1919,  c.  410,  providing  that  any  time  spent  bv  a 
persin  convicted  of  a  crime  in  a  prison  or  jaU 
prior  to  his  conviction  shall  be  calculated  a^  a 
part  of  the  term  of  the  sentence  imposed  upon 
him,  does  not  give  one  the  benefit  of  time  spent 
while  awaiting  trial  in  inferior  courts  of  limited 
jurisdiction,  being  totended  to  apply  only  to 
persons  sentenced  to  imprisonment  m  a  state 
prison  or  penitentiary.— Id. 

CULVERTS. 

See  Highway^  <8=s»106. 

CUSTOMERS. 

See  Criminal  Law,  «=»873;  Embezzlement,  «=» 
5,  9.  11. 

CUSTOMS  AND  USAGES. 


«=»!  134(8)  (N.Y.Sup.)  The  sufficiency  of  an  in- 
dictment or  mformation  may  be  raised  on  an 
appeal  from  a  final  judgment.— People  v.  Jack- 
son. 181  N.  Y.  S.  226.  ,_^         ^  ,    ^     ^ 
^s>l  165(1)  (N.  Y.  Sup.)     Where   defendant's 
guilt  is  Aot  clear,^and  there  is  practically  an  DAMAGES. 
even  chance  that  he  is  innocent,  errors  which  u«mfi«i-w. 
under  other  circumstances  might  be  disregarded    g^e  Action,  9s985;  Appeal, 
.»«««« /x4-   Ka   fvAflfAil  Mfl   iinimDortflnt.— Peonle   V.       TVoofh    <fi^ML  QQi    Discos 


<g=s>l7  (N.Y.OtCL)  Where  a  contract  express- 
ly reauired  the  use  of  extra  heavy  pipe,  e^- 
denc7of  a  custom  of  the  trade  that  thoser  words 
in  the  contract  did  not  mean  anything  is  m- 
competent;  stoee  such  custom  is  inconsistent 
with  the  expressed  terms.— W. 
OoV  v.  State.  181  N.  Y.  S.  185. 


B.  Armstrong 


cannot  be  treated  as  unimportant— People  v. 
Chapman,  181  N.  Y.  S.  750.  .       , 

«=»ri 69(11)  (N.Y.Sup.)  In  a  prosecution  for 
rape,  committed  by  a  married  man  several 
years  older  than  prosecutrix,  which  charge  nat- 
urally aroused  sympathy  for  her  and  prejudice 
agatost  accused,  erroneous  admission  of  evi- 
dence concerning  a  separate  offense  between 
two  other  members  of  the  same  party  was  prej- 
udicial to  defendant.— People  v.  Wejber,  181  N. 
Y    S   774 

^\\70Y2il)  (N.Y.Sup.)  The  district  attor- 
ney*s  examintog  the  prosecuting  witness  to  a 
robbery  case,  whom  he  knew  would  not  iden- 
tifv  defendant  as  having  committed  the  rob- 
bery, as  to  witness  having  so  identified  defend- 
ant soon  after  the  robbery,  fc«W  erroneous, 
but  harmless,  where  there  was  sufficient  evi- 
dence to  sustain  the  conviction.— People  v.  Oas- 
da,  181  N.  Y.  S.  856. 


t,10T8,UU; 


Death.  «=^  99;  ^J^Y^'^i^^A^ ^^. 
Bmment  Domam,  «=»74,  134,  267,  271, 
Fraud,  <e=»4,  26;  Husband  and  Wife,  ^ 
334;  Injunction,  <8=»197;  Innj^geP®?;  ^ 
10;  Landlprd  and  Tenant.  ^=>169;  Manda- 
mus, <&»95;  Master  and  Servant,  _  <8=s>41; 
Navigable  Waters,  «=>39,^;  PFU^^PJI  "J? 
Agent,  «=»41;  Sales,  «§=»174,  176,  180.  418, 
442;  Specific  Performance,  «=5>128;  Vendor 
and  Purchaser,  «s>3dO.  36l 

m.   OROUNBS  AND  SURJECT8  OF 

COMPENSATORY  DAMAGES. 

(A)     Direct     ov     Remote,     Contln»e|^t,     or 

Prospeetire,  Oonaeanencea  or  I^oase*. 

^s»22  (N.Y.)  The  ordinary  measure  of  dam- 
ages for  breach  of  contract  ia  the  damage  to  the 
injured  party  which  would  naturally  arise  from 
the  breach,  or  which  might  reasonably  be  sup- 
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posed  to  have  been  contemplated  when  the  eon- 
tract  waa  made. — Greater  v.  Dayton  Rubber 
Blfg.  Co..  126  N.  E.  510,  228  N.  Y.  134. 
^=>39  (N.Y.Sup.)  Damages  for  loss  of  use  of 
automobile  may  be  allowed  against  one  who 
negligently  injures  it,  although  the  owner  in- 
tended to  use  it  only  for  pleasure,  and  not  for 
rent  or  proflt.— Dettmar  ▼.  Burns  'Bros.,  181 
N.  Y.  S.  146. 

^=s>48  (N.Y.)  As  abnormal,  unnatural,  and  ex- 
cessive mental  operations  may,  as  well  as  physi- 
cal operations,  cause  bodily  suffering  and  dis- 
tress, recovery  may  be  had  from  a  defendant 
for  physical  pain  and  suffering  resulting  from 
injury  to  plamtiff's  feelings  caused  by  defend- 
ant—Boyce  v.  Greeley  Square  Hotel  Co.,  126  N. 
B.  647,  228  N.  Y.  106. 

^=s>56  (N.Y.)  While,  as  a  general  rule,  mental 
suffering  resulting  from  breach  of  contract  is 
not  a  subject  of  compensation,  yet,  as  between 
a  common  carrier  or  an  innkeeper  and  an  in- 
sulted and  abused  jpassenger  or  guest,  or  the 
proprietor  of  a  public  resort  and  a  patron  pub- 
licly ejected,  mental  suffering  may  be  recovered 
as  an  incident  to  the  damage  for  breach  of  con- 
tract.—Boyce  y.  Greeley  Square  Hotel  Co.,  126 
N.  B.  647,  228  N.  Y.  106. 
«=»57  (N.Y.)  A  "willful  injury"  means  inten- 
tionally doing  the  act  which  is  calculated  or 
adapted  to  cause  the  injury  with  design  to  in- 
flict injury  or  with  disregard  of  the  natural 
consequences  of  the  act.  and  a  willful  injury  is 
malicious  in  law  thougn  no  malevolent  purpose 
is  imputed.— Boyce  v.  Greeley  Sqaare  Hotel  Co., 
126  N.  E.  647,  228  N.  Y.  106. 

Vm.  PUBADING,  EVIDENOE,  AMD 
ASSESSMENT. 

(A)  PleadlMflT* 

^3>I42  (N.Y.)  Special  damages  for  breach  of 
contract  must  be  alleged  in  the  complaint.— ^ 
Orestcr  v.  Dayton  Rubber  Mfg.  Co.,  126  N.  E. 
610,  228  N.  Y.  134. 

^=>I58(2)  (N.Y.)  A  complaint  charging  that 
plaintiff  suffered  pain,  shame,  and  anguish  per- 
mits proof  of  physical  pain.— Boyce  v.  Greeley 
Square  Hotel  C^o.,  126  N.  E.  647,  228  N.  Y. 

(B)  Bvldenee. 

(d=s»l74(l)  (N.Y.Sup.)  E)vidence  of  the  rental 
value  of  an  automobile  is  admissible  on  the 
question  of  the  compensation  to  be  awarded  the 
owner  for  being  deprived  of  its  use  through  an- 
other's negligence,  although  he  did  not  intend 
to  rent  it  or  use  it  for  profit.— Dettmar  ▼.  Burqs 
Bros.,  181  N.  Y.  S.  146. 

Such  evidence  is  admissible,  not  as  furnishing 
the  exact  measure  of  damages  for  loss  of  use 
because  of  injury,  but  as  one  of  the  facts  to  be 
considered  in  ascertaining  the  extent  of  the  in- 
jury.—Id. 

(C)  ProceedlngTB  for  Aaneasment. 

^ss>208(l)  (N.Y.)  In  actions  for  acto  tortious 
in  character,  it  must  be  generally  left  to  the 
jury  to  determine  under  the  evidence  the  direct 
consequence  of  the  acts. — Boyce  v.  Greeley 
Square  Hotel  Co.,  126  N.  E.  647,  228  N.  Y. 
106. 


DAMS. 

See  Canals,  «=»28;  Navigable  Waters,  ^=»43v 
46. 

DATE. 

See  Assignments,  ^=s>131. 

DEATH. 

See  Animals,  «=967,  74;  Evidence,  ^s>383; 
Highways,  ^=>184;  Master  and  Servant,  ^=> 
106,  286,  361,  373,  375,  403,  405 ;  Trial,  <©=> 
258. 

n.   ACTIONS    FOR    CAUSING   DEATH. 

(D)   Pleadlnff  and  Bvldence. 

«=>58(1)  (N.Y.Sup.)  The  burden  of  proof  to 
show  contributory,  negligence  in  a  death  case  is 
on  defendanL—Grimm  v.  Maurocordato,  181  N. 
Y.  a  609. 

<d=s>76  (N.Y.Ct.a.)  Evidence  held  insufficient  to 
justify  finding  that. a  child  contracted  bronchitis, 
terminating  in  fatal  lobar  pneumonia,  by  reason 
of  any  condition  of  parents'  premises,  flooded 
through  the  negligence  of  the  state  in  construct- 
ing and  maintaining  a  canal.-*Potorik  v.  State» 
181  N.  Y.  S.  181. 

(B)  Dantavea,  Forfetturet  or  Fine* 

<$=s>95(l)  (N.Y.Sup.)  Defendant's  Uability  un- 
der fttatute  for  negligent  death  is  a  liability  only 
for  pecuniary  loss  to  next  of  kin  resulting  from 
death,  and  not  compensation  to  next  of  kin,  sur- 
viving husband  and  child,  for  loss  of  wife's 
life.— Grimm  v.  Maurocordato,  181  N.  Y.  S.  609. 
^=s>99(4)  (N.Y.Sup.)  In  action  for  death  of 
stevedore,  leaving  a  44  year  old  widow  and  five 
children,  a  $9,000  verdict  held  not  excessive.— 
liveranl  v.  John  T.  Clark  &  Son,  181  N.  Y. 
S.  696. 

DEEDS. 

See  Covenants,  ^=»51,  52;  Domicile,  ^s>10; 
Mortgages. 

m.  CONSTRUCTION  AND  OPERA- 
TION. 
(O)  IDatatea  and  Interests  Created. 

^=s>l20  (N.Y.CtCn.)  The  grantee  can  have  no 
greater  rizhts  than  those  possessed  by  his 
grantor.— Northern  New  York  Power  Corpora- 
tion V.  State,  181  N.  Y.  S.  588. 

DEPOSITIONS. 

See  Appeal,  ^=»104;    (Courts,  ^=s>190. 

DEPOSITS  IN  COURT. 

See  li/minent  Domain,  ^=»74. 

DESCENT  AND  DISTRIBUTION. 

See  Adoption.  ^::=>23;  Appeal,  C=»843:  Bas- 
tards, ^=>22;  Contracts,  <S=»187;  Conver- 
sion, ^=^4;  Executors  and  Administrators; 
Husband  and  Wife,  ^=5>29;  Taxation,  ^ 
879;   Wills. 

DESISTEMENT  DOCTRINL 

See  WUls,  <g=»436. 
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DISCOVERY. 

See  Courts,  ^ps>200%. 

ZI.  UMBER  STATUTORY  PROVI- 
SIOK8. 

(A)  laterroflratorlea    and    ESxamtnatlon   of 

Partlea  and  of  Other  Pemona. 

.^==>32  (N.Y.Sup.)  A  plaintiff  bavi^  complied 
with  the  requirements  of  Code  Civ.  Proc.  §  872, 
is  entitled  as  a  matter  of  right  to  examine  the 
defendant  before  trial.— Oreenbaum  y.  Stracher, 
181  N  Y  S  738 

^=3>34  (N.Y.Sup.)  Where  plaintiff  abandoned 
the  examination  of  defendant  before  trial,  in 
reliance  on  defendant's  promise  to  furnish 
statement  showing  his  profits,  on  which  plain- 
tiff's damages  depended,  and  the  statement  was 
never  furnished,  plaintiff  could  applj  for  and 
receive  an  order  for  another  examination  of 
defendant—KUnk  v.  Hershon,  181  N.  Y.  S. 
459. 

^=8»34  (N.Y.Sup.)  Though  plaintiff  served  an 
amended  complaint,  which,  however,  was  not 
materially  different  from  the  original,  the  serv- 
ice of  such  complaint  will  not  justify  an  order 
for  a  second  examination  of  defendant  before 
trial,  for  the  testimony  obtained  under  the 
original  examination  would  be  admissible,  de- 
spite the  change  in  the  pleading.^Ward  v.  A.  O. 
Anderson  &  Co.,  181  N.  Y.  S.  650. 
«=>37  (N.Y.City  Ct.)  Where  a  complaint  alleg- 
ed that,  in  consideration  of  the  purchase  by 
plaintiff  of  certain  shares  of  the  P.  Oil  Co.  and 
of  his  agreement  to  induce  two  others  to  pur- 
chase equal  amounts  of  the  stock,  defendants 
agreed  to  i>urchase  the  stock  so  bought  and  to 
hold  plaintiff  harmless  on  his  agreement  with 
the  others,  and  that  plaintiff  purchased  the 
agreed  number  of  shares  of  the  P.  Oil  Co.  of 
Calgary,  Canada,  and  induced  the  other  persons 
to  make  similar  purchases,  but  that  defendants 
refused  to  accept  the  stock  when  tendered,  and 
the  complaint  was  defective  in  failing  to  allege 
that  the  P.  Oil  Co.  and  the  P.  Oil  Co.  of  C^- 
gary,  Canada,  were  the  same  corporation,  de- 
fendants could  appl^  for  an  order  for  the  ex- 
amination of  plaintiff  before  trial.— Smiley  v. 
Frankel,  181  N.  Y.  S.  66. 

^=s>40  (N.Y.Sup.)  In  an  action  for  damages 
for  failure  to  deliver  merchandise  alleged  to 
have  been  manufactured  especially  for  plaintiff, 
and  not  salable  to  others  in  the  ordinary  course 
of  defendant's  business,  plaintiff  could  not  be 
deprived  of  his  right  to  examine  the  defendants 
before  trial,  and  to  prove  that  the  goods  were 
to  be  manufactured  by  defendants  especially 
for  plaintiff  and  to  prove  the  making;  of  the 
contract,  by  the  fact  that  defendants  interpos- 
ed the  statute  of  frauds  as  a  defense;  it  being 
no  defense  to  such  examination  that  it  may 
also  indirectly  include  a  cross-examination  of 
the  defendants  or  involve  the  same  matter  set 
up  by  them  as  a  defense.— Greenbaum  v. 
Stracher,  181  N.  Y.  S.  738. 

(B)  Prodnctlon    and    Inapectlon    of   Wrlt- 

Inva  and  of  Other  Mattera. 

^=984  (N.Y.Sup.)  In  an  action  for  breach  of 
contract  of  employment,  where  the  damages 
depended  on  employer's  profits,  but  it  appeared 
that  the  employ^  was  then  employed  by  a  com- 
petitor of  defendant,  an  order  permitting  em- 


Eloy^  to  examine  defendant's  books  should  not 
e  granted;  his  remedy  being  bv  an  examina- 
tion of  the  defendant  before  trial  and  a  pro- 
duction of  books  by  subpoena  duces  tecum.^ 
Klink  V.  Hershon,  181  N.  Y.  S.  459. 
^=999  (N.Y.Sup.)  In  an  action  for  breach  of 
contract  of  employment,  where  the  damages  de- 
pended on  the  employer's  profits  for  the  year, 
it  was  error  to  restrict  an  order  for  inspection 
of  employer's  books  to  determine  the  dam- 
ages to  the  period  preceding  the  wrongful  dis- 
charge.*-Klink  v.  Hershon,  181  N.  Y.  &  458. 

DISEASE. 

See  Negligence,  ^=:»184. 

DISMISSAL  AND  NONSUIT. 

See  Appeal,  ^=s>262.  927:  Courts,  W188; 
Indictment  and  Information,  ^=^144;  Judg- 
ment, ^=9197,  305;  Principal  and  Agent, 
e=s>124;     Subscriptions,   ^s»21;    Trial,    9ss> 

•   165. 

I.   VOIiUNTABT. 

€=s»6  (N.Y.Sup.)  Where,  after  examination  of 
witnesses,  plaintiff  made  a  motion  for  discon- 
tinuance, wliich  he  did  not  withdraw,  though 
in  answer  to  the  court's  inquiry  he  stated  that 
he  rested,  he  was  entitled  to  discontinuance  on 
tender  of  the  costs,  and  a  dismissal  on  the 
merits  was  erroneous.— Kramer  v.  Union  Sl 
New  Haven  Trust  Co.,  181  N.  Y.  S.  672. 
«=:»36  (N.Y.Sup.)  Where  plainUff,  after  the 
place  of  trial  of  her  first  action  had  been 
changed  to  another  county  on  the  ground*  of 
convenience  of  witnesses,  commenced  a  second 
action  in  the  original  county  for  the  same  re- 
lief, the  court  will  not  exercise  its  discretion 
to  permit  a  discontinuance  of  the  first  action, 
though  plaintiff  was  a  minor,  and  thereby  per- 
mit plaintiff  indirectly  to  defeat  the  change  of 
Venue  unless  plaintiff's  attorney  will  stipulate 
for  change  of  venue  of  the  second  action  and 
pay  the  costs  of  the  first  action  to  date.— Press- 
ner  v.  Hines,  181  N.  Y.  S.  362. 
^=937  (N.Y.Snp.)  Where  plaintiff  moved  for 
discontinuance  during  the  trial,  at  which  time 
he  could  not  immediately  tender  the  costs,  be- 
cause they  were  not  then  known,  he  should  have 
been  granted  a  discontinuance  on  payment  of 
the  costs  when  they  were  ascertaineid.— Kramer 
V.  Union  &  Now  Haven  Trust  Co.,  181  N.  Y. 
S.  672. 

DISORDERLY  HOUSE. 

See  label  and  Slander,  ^a»7* 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Criminal  Law,  ^=^721 ;  Libel  and  Slander, 
«=»43,,101,  103. 

DIVORCE. 

See  Adoption,  ^=^7;  Husband  and  Wife,  ^s» 
342;  Marriage,  «=:»57. 

in.  DEFENSES. 

<$s»53  (N.Y.Sup.)  Under    Code    Civ.    Proc.    % 
1758,  subd.  4,  a  husband  guilty  of  marital  mis- 
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conduct  will  not  be  heard  to  complain  of  like 
misconduct  on  the  part  of  hia  wife,  if  the  issue 
is  properly  presented.— Parsons  y.  Parsons, 
181  N.  Y.  S.  642. 

nr.  JURISDICTION,    PBOOEEDIMQSt 

AND   BEIiIEF. 

kO  PleadinflT. 

^=:»f08  (N.Y.Sup.'^  In  husband's  action  for  di- 
yorce  on  ground  of  adultery,  testimony  of  de- 
fendant wife  to  conyersation  with  husband  con- 
cerning their  separation,  and  that  his  undue  at- 
tentions to  a  single  woman  were  an  element 
therein,  held  inadmissible  as  irreleyant  under 
answer,  in  effect  a  general  denial  by  wife  of  her 
own  adultery.— Parsons  v.  Parsons,  181  N.  Y, 
S.  642. 

'  (D)   Byiaence. 

^=»I20  (N.Y.Sup.)  In  husband's  action  for  di- 
yorce  on  ground  of  wife's  adultery,  evidence 
showing  husband  brought  defendant  wife  and 
the  co-respondent  together  and  encouraged  their 
intimacy  is  competent.— Parsons  y.  Parsons,  181 
N.  X.  S.  642. 

<@=»I29(16)  (N.Y.Sup.)  In  husband's  action 
for  divorce  on  ground  of  adultery,  verdict  for 
defendant  wife  on  such  issue  held  against  weight 
of  evidence.— Parsons  v.  Parsons,  181  N.  Y.  S. 
642. 

(B)  DinmiiiJialy  Trial  or  Hearinar,  aad  New 
Trial. 

^=9 146  (N.Y.Sup.)  In  divorce  proceedings,  in 
which  defendant  alleged  that  after  temporary 
alimony  Was  awarded  and  issue  joined  the  par- 
ties condoned  each  other's  offenses  by  cohabit- 
ing, the  court,  in  exercising  the  discretion  given 
it  by  Code  Civ.  Proc.  §  973,  to  order  issues  to 
be  separately  tried,  will  order  the  issue  of  con- 
donation to  be  tried  first— Hulse  y.  Hulse,  181 
N.  Y.  S.  83. 

(F)  Jndvment  or  Decree.    • 

«=»ie8  (N.Y.Sur.)  Court  having  had  jurisdic- 
tion of  person  of  defendant  and  of  the  subject- 
matter,  validity  or  regularity  of  decree  of  di- 
vorce rendered  cannot  oe  raised  in  any  collater- 
al proceeding.— In  re  Hurter,  181  N.  Y.  S.  76. 

A  wife,  divorced  for  adultery,  could  not  con- 
test the  regularity  or  validity  of  the  decree  of 
divorce,  including  the  granting  of  custody  of  a 
child  to  the  husband,  in  a  proceeding  under 
Laws  1873,  c.  830,  i  6>  wherein  the  child  was 
beine  adopted  by  a  tbird  person.— Id. 
^=»r72  (N.Y.Sup.)  Although  decree  of  divorce 
granted  a  husband  in  the  District  of  Columbia 
for  his  wife's  adultery  was  not  res  judicata  as 
to  the  wife's  action  to  annul  the  marriage  on 
the  ground  the  husband  induced  her  to  marry 
him  by  falsely  representing  he  was  a  white,  man, 
whereas,  in  fact,  he  had  negro  blood,  it  did  es- 
tablish that  the  marriage  sought  to  be  annulled 
had  been  dissolved  by  another  court.— Taylor  v. 
Taylor,  181  N.  Y.  S.  804. 

V.   AX.IMOKT,  AI1I.OWANOES,   AND 
DISPOSITION   OF   PROPERTY. 

<d=»l99  (N.Y.Sup.)  The  right  to  alimony  does 
not  exist  by  virtue  of  any  contract,  but  rests 
on  public  policy,  recognized  in  law,  which  re- 
quires a  husband  to  support  his  wife  and  chU- 
dren.— Surut  v.  Surut.  181  N.  Y.  S.  631. 


^=9 199  (N.Y.Sup.)  The  right  to  alimony  arises 
out  of  the  policy  of  the  law,  and  is  based,  not 
on  contract,  but  on  the  husband's  duty  to  sup- 

?ort  his  wire  and  children.— Averett  v.  Averett, 
81  N.  Y.  S.  645. 
^=s»209  (N.Y.Sup.)  Temporary  alimony  allow- 
ed a  wife  is  not  m  the  nature  of  a  judgment, 
but  merely  an  interim  provision  for  her  sup- 
port and  that  of  any  children.— Sumt  y.  Surat, 
181  N.  Y.  S.  631. 

^=s>258  (N.Y.Sup.)  The  prindple  upon  which 
restitution  is  ordered  is  not  applicable  either 
to  temporary  or  permanent  ahmony.— Averett 
V.  Averett,  181  N.  Y.  S.  645. 
«=»287  (N.Y.Sup.)  Where  the  Special  Term 
awarded  a  wife,  pending  determination  of  her 
separation  action,  temporary  alimony  at  the 
rate  of  $350  a  month  and  a  $600  attorney's  fee, 
and  the  Appellate  Division  modified  the  order 
by  reducing  the  alimony  to  $200  a  month,  de- 
fendant husband,  thoueh  he  had  previously  paid 
alimony  at  the  rate  of  $350  per  month,  is  not 
entitled  to  restitution  of  the  excess  over  $200; 
the  wife  having  no  means  and  having  expended 
the  alimony  as  paid,  temporary  alimony  not 
being  in  the  nature  of  a  judgment,  but  being 
merely  to  support  a  wife  pending  determination 
of  her  rights.— Surut  v.  Surut,  181  N.  Y.  S. 
631. 

^s>287  (N.Y.Sup.)  After  a  judgment  for  a 
wife  in  her  action  for  a  separation,  awarding 
alimony,  has  been  reversed  by  the  Appellate 
Division,  the  husband's  motion  for  an  order 
directing  the  restitution  of  alimony  paid  under 
the  judgment  below,  and  to  restrain  prosecution 
of  a  claim  to  recover  on  notes  given  on  account 
of  alimony,  would  be  denied,  as  alimony  is  not 
a  subject  of  restitution,  in  view  of  Code  Civ. 
Proc.  §|_1323.  1769,  1766.— Averett  v.  Averett, 
181  N.  Y.  S.  645. 

VII.   OPERATION  AJm  EFFECT  OF 

BIVOROE,  AND  RIGHTS  OF 

DIVORCED  PERSONS. 

^=9326  (N.Y.)  Whether  the  operation  of  a  for^ 
eign  divorce  decree  affecting  a  defendant  in 
New  York  will  contravene  public  poUcy  is 
exdusively  for  the  courts  of  New  York  to  de- 
termine.—Hubbard  V.  Hubbard,  126  N.  B.  608» 
228  N.  Y.  81. 

^==»328  (N.Y.)  A  decree  of  divorce  obtained  in 
another  state  on  grounds  not  warranting  di- 
vorce in  New  York  is  not  binding  on  the  courts 
of  New  York,  where  the  matrimonial  domicile 
was  never  in  the  other  state,  and  at  the  time  of 
the  decree  defendant  was  a  resident  of  New 
York,  and  neither  was  personally  served  nor 
appeared  in  the  action. — ^Hubbard  v.  Hubbard, 
126  N.  E.  508,  228  N.  Y.  81. 

Where  the  matrimonial  domicile  was  never 
within  the  state,  the  husband  becoming  a  resi- 
dent after  the  separation,  a  divorce  on  serv- 
ice by  publication  in  a  state  not  the  matrimonial 
domidfe  will  not  be  held  a  nullity,  after  the 
death  of  the  first  husband,  at  the  suit  of  a  sec- 
ond husband,  who  at  the  time  of  his  marriage 
resided  in  tlie  state  whece  the  divorce  was  se- 
cured.— Id. 

DOMICILE. 

See  Divorce,  ^=s>328;  Wills,  ^=»70,  436. 
^=5>4(1)   (N.Y.Sur.)  An  American  citizen,  bom 
in  New  York,  but  taken  to  France  by  his  par- 
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euts  at  7  years  of  age,  wliere  he  lived  until  his 
death,  about  55  years  later,  making  onl^  oc- 
casional trips  to  New  York,  during  whi<m  his 
apartment  was  left  in  charge  of  a  servant,  indi- 
cating an  intention  to  return,  was  domiciled  in 
France,  notwithstanding  recitals  to  the  contra- 
ry In  various  iegal  documents.— In  re  Tallmadge, 
181  N.  T.  S.  336. 

A  man  may  retain  his  nationality  and  citizen- 
ship in  one  country,  and  yet  become  domiciled  in 
a  foreign  country.— Id, 

^=94(2]  (N.Y.Sur.)  Where,  there  is  an  abso- 
lute anl  fixed  intention  to  abandon  one  domicile 
and  acquire  another,  and  the  acts  of  the  person 
affected  confirm  such  intention,  his  motives  in 
making  the  change  are  immaterial.— In  re  Tall- 
madge, 181  N.  Y.  S.  336. 

^=>8  (N.Y.Sur.)  If  a  party's  domicile  of  ori- 
gin was  in  New  York,  the  burden  of  proof  was 
on  one  claiming  thfit  he  had  acquired  a  domi- 
cile in  France  to  show  that  factf  but,  having 
done  so,  the  burden  was  on  the  opposite  parties 
to  show  that  a  new  domicile  had  been  acquired 
in  New  York.— In  re  Tallmadge,  181  N.  Y.  S. 
336. 

^=»I0  (N.Y.Sur.)  Recitals  in  deeds  and  wills 
are  not  given  much  weight  in  determining  the 
question  of  a  person's  residence,  in  comi^arison 
with  the  evidence  supplied  by  his  daily  life  and 
his  acts  and  conduct— In  re  Tallmadge,  181  N. 
Y.  S.  336. 

DOORS. 

See  Carriers,  «a>320. 

DOWER. 

See  Executors  and  Administrators,  ^=>460. 

Z.   KATUBE  AND   REQUISITES. 

«=»!  (N.Y.Sur.)  Dower  is  a  legal,  equitable, 
and  moral  right,  favored  in  a  high  degree  bv 
law,  and,  next  to  life  and  liberty,  held  sacred. 
—In  re  Barnes'  Bstete,  181  N.  Y.  S.  73.  . 
^:»tO  (N.Y.Sur.)  Where  an  executor  sold  land 
devised  to  several  persons  for  their  sole  pur- 
pose and  benefit,  the  sale  not  being  necessary 
under  the  will,  a  wife  of  one  of  the  devisees  is 
entitled  to  an  inchoate  right  of  dower  in  the 
portion  of  these  proceeds  belonging  to  her  hus- 
'  -In  re  Barnes'  Estate.  181  N.  Y.  S.  73. 
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DRAR  ACT. 


See  Army  and  Navy,  ^=s»34. 

DRAYMEN. 

See  Oarriers,  ^=3»4;  Licenses,  ^»6. 

DRESS  MATERIAL 

See  Bailment,  «=»!,  32. 

DROWNING. 

See  Master  and  Servant,  ^=s>373. 

DUE  PROCESS  OF  LAW. 

Sm  Conatittutional  Law,  «=3283-aOU. 


DUMB  WAITER. 

See  M«ster  and  Servant,  4=3288,  28&. 

EASEMENTS. 

See  Eknlnent  Domain,  «s»106,  271. 

EJECTMENT. 

See   Injunction,    ^=s»28;     Judgment,   ^=9747; 
Woods  and  Forests,  ^s»8. 

ELECTIONS. 

VI.   NOlfflNATIOHS   AHB   PBIMART 
ELECTIONS. 

<8=»I2I  (1)  (N.Y.)  Rules  adopted  by  the  county 
committee  of  a  political  party  under  Election 
Law.  §  45,  prescribing  the  manner  in  which 
nomination  for  town,  village,  and  school  offices 
should  be  made,  are  controlling  throughout  the 
county  and  not  subject  to  alteration  or  modi- 
fication by  town  committees.— In  re  Scott,  126 
N.  B.  717. 

^=5>I2I(2)  (N.Y.Sup.)  Amendment  of  rules  of 
political  party  in  a  county,  so  as  to  provide 
that  the  membership  of  the  county  committee 
should  consist  of  two  members  from  each  elec- 
tion district,  one  of  whom  should  be  a  man  and 
one  a  woman,  was  contrary  to  Election  Law,  § 
37,  and  was  invalid,  as  restricting  the  free 
choice  of  the  voter  in  expressing  his  or  her 
preference  at  the  primary,  under  Const,  art.  2, 
I  1.— In  re  Slawson,  181  N.  Y.  S.  81. 

The  board  of  elections  of  a  county  cannot 
lawfully  prepare  a  i>rimary  ballot  which  would 
carry  out  the  provisions  of  a  rule  of  a  political 
party  that  one  male  and  one  female  committee- 
man should  be  elected  to  the  county  committee, 
as  under  the  names  of  the  candidates  there 
must  appear  the  blank  space  required  by  law. 
— Id. 

C=s»l54(2)  (N.Y.)  Where  chairman  and  sec- 
retary of  primary  in  town  unlawfully  altered 
rules  of  county  political  committee  and  thus 
prevented  nomination  of  a  certain  candidate, 
and  another  candidate  was  nominated  and  elect- 
ed and  took  up  the  duties  of  the  ofi&ce,  the  rem- 
edy of  the  injured  candidate  is  not  by  proceed- 
ing in  his  own  name  solely  against  the  chairman 
and  secretary  of  the  primary  to  set  aside  the 
primary;  the  proper  remedy  being  an  action 
instituted  by  the  state,  in  which  the  office  hold- 
er must  be  made  a  party  defendant.— In  re 
Scott,  126  N.  B.  717. 

ELECTRICITY. 

See  Mandamus,  ^=»15,  23;  Time,  ^=»9. 

<&»ll  (N.Y.)  Regardless  of  Transportation 
Corporations  Law,  |  62,  imposinz  a  penalty  on 
electric  light  corporations  for  refusal  to  supply 
electricity,  a  corporation  which  has  accepted 
from  the  public  a  franchise  is  liable  for  its  re- 
fusal to  furnish  electricity.— Tismer  'V.  New 
York  Edison  Co.,  126  N.  E.  729,  228  N.  Y.  156. 
Where  an  electric  light  company  which  was 
bound  under  Transportation  Corporations  Law, 
i  62,  to  furnish  current,  after  application  on 
one  of  its  printed  forms,  which  declared  that 
the  company  shall  not  be  required  to  supply 
current  until  the  equipment  of  the  applicant 
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■hall  have  been  approved  by  the  company  and 
by  the  "constituted  authorities,"  which  under 
Greater  New  York  Charter,  H  519,  524,  was 
the  department  of  water  supply,  gas,  and  elec- 
tricity, the  refusal  to  supply  current  until  the 
applicant  had  procured  a  certificate  from  the 
board  of  fire  underwriters,  a  voluntary  associa- 
tion which  refused  to  issue  a  certificate  until 
the  applicant  paid  a  fee  of  |2.50,  was. unjusti- 
fiable, and  the  applicant  was  entitled  to  recover 
the  prescribed  penalty;  for  while  an  electric 
company  may  require  approval  of  equipment 
by  competent  authorities,  the  terms  "constituted 
authorities"  did  not  include  the  board  of  fire 
underwriters.—Id. 

An  electric  company  may  impose  conditions 
as  to  the  safety  of  an  applicant's  equipment  be- 
fore supplying  current.— Id. 

Where  an  electric  company  wrongfully  requir- 
ed an  applicant  to  pijocure  a  certificate  of  safety 
of  his  equipment  from  the  board  of  fire  under- 
writers, and  the  applicant  stood  on  his  legal 
rights  and  demanded  current,  his  failure  for 
three  years  to  sue  cannot  prevent  him  from  re- 
covering the  penalties  imposed  by  Transporta- 
tion Corporations  Law,  §  62 ;  each  party  stand- 
ing on  its  strict  legal  rights.— Id. 
<g=>N  (N.y.Sup.)  Where  electricity  generated 
by  private  plant  was  used,  not  only  for  benefit 
of  oi^'ners  of  plant  and  their  tenants,  but  sold 
to  others  in  the  same  block  at  15  per  cent.  less 
than  the  sdiedule  rates  of  relator  company, 
the  owners  are  a  competitor  of  relator,  and  or- 
der of  public  service  commission  requiring  re- 
lator to  furnish  owners  "breakdown  service," 
not  only  for  its  own  use  and  that  of  its  tenants, 
but  for  the  benefit  of  others,  which  the  owners 
supply,  is  not  authorized,  except  under  statuto- 
ry direction.— People  ex  rel.  New  York  Edison 
Co.  V.  Public  Service  Commission  for  First 
Dist..  181  N.  Y.  S.  259. 

Relator  company,  in  refusing  to  furnish  break- 
down service  to  owners  of  private  plant,  who 
not  only  utilized  electricity  generated  by  pri- 
vate plant  in  its  store  and  for  its  tenants,  but 
sold  it  to  others  in  the  same  block,  held  not 
guilty  of  discrimination,  inasmuch  as  similar 
service  was  not  given  by  relator  to  any  other 
customer  under  like  conditions.— Id. 

One,  while  engaged  in  selling  electricity  to 
outsiders  other  than  its  own  tenants,  has  only 
the  right  that  one  public  service  corporation 
has  against  another,  which  does  not  include  the 
right  to  demand  service  of  a  competing  company 
for  the  purpose  of  underselling  the  competing 
company  and  taking  away  its  customers.— Id. 

EMBEZZLEMENT. 

^=»5  (N.Y.Sup.)  The  intent  to  defraud  is  not 
a  constituent  of  the  crime  of  hypothecating  cus- 
tomers' securities,  under  Penal  Law,  §  05o;  an 
intent  to  hypothecate  the  securities,  knowing 
that  they  had  been  paid  for  and  belong  to  the 
customer,  being  sufficient— People  v.  At  water, 
181  N.  Y.  S.  7&. 

^s»9  (N.Y.Sup.)  In  order  to  constitute  the 
crime  of  hypothecation  of  customers*  securities, 
under  Penal  Law,  §  956,  possession  of  the  secu- 
rities for  safe-keeping  or  otherwise  by  the  de- 
fendant and  a  pledging  of  them  are  necessary. 
—People  V.  Atwater,  181  N.  Y.  S.  742. 
Where  brokerage  fi^rm,  having  taken  Liberty 


Bond  subscriptions  for  customers,  made  Its  own 
subscription  through  a  bank,  borrowed  money 
from  the  bank  wherewith  to  pay  for  bonds, 
and  permitted  bank  to  keep  bonds  allotted  by 
the  government  as  security  for  payment  of  loan, 
the  execution  of  a  renewal  note  to  the  bank 
after  customers  had  paid  for  bonds  subscribed 
by  them  did  not  constitute  hypothecation  of 
customers'  securities,  in  violation  of  Penal 
Law,  (  956,  since  the  firm  at  no  time  had  either 
actual  or  constructive  possession  of  the  bonds, 
having  had  no  right  to  possession,  and  since 
having  had  no  possession,  it  could  not  have 
pledged  the  bonds.— Id. 

€=>ri(l)  (N.Y.Sup.)  In  order  to  constitute 
the  crime  of  hypothecation  of  customers'  secu- 
rities, under  Penal  Law,  §  956,  possession  of 
the  securities  for  safe-keeping  or  otherwise  by 
the  defendant  and  a  pledging  of  them  are  nec- 
essary.—People  V.  Atwater,  181  N.  Y.  S.  742. 
€=>M(1)  (N.  Y.  Gen.  Sess.)  Indictment  for 
grand  larceny  in  the  second  decree,  charging 
that  defendants,  stockbrokers,  as  a  customer's 
agents,  bailees,  and  trustees,  having  in  their 
possession  certain  of  his  money,  feloniously  ap- 

Sropriated  it  to  their  own  use,  with  intent  to 
eprive  him  thereof  and  of  the  use  thereof, 
should  be  dismissed,  where  charge  appeared  to 
be  based  on  defendant's  alleged  appropriation 
of  part  of  profits  on  his  transactions  in  stock, 
in  view  of  Penal  Law,  §  1290,  definfaig  lar- 
ceny, section  956,  making  wrongful  use  of  col- 
lateral a  felony,  and  section  957.  making  the 
giving  of  a  false  statement  a  misdemeanor. — 
People  V.  Goldenberg.   181  N.  Y.   S.  916. 

EMINENT  DOMAIN. 

See  Conversion,  ^=:d4;    Courts,  ^s»90;    Man- 
damus, ^s>9o, 

I.  NATURE,  EXTENT.  AND  DELEGA- 
TION  OF  POWER. 

^=»8  (N.Y.Sup.)  Statutes  authorizing  the  pow- 
er of  eminent  domain  should  receive,  not  a  lib- 
eral, but  a  strict,  construction.— Board  of  Edu- 
cation of  Village  School  Dist.  of  Town  of  Ma- 
lone  V.  O'Rourke,  181  N.  Y.  S.  21. 
^=»45  (N.Y.Sup.)  Under  Educational  Law,  § 
464,  subd.  2,  as  amended  by  Laws  1911,  c.  782, 
and  in  view  of  subdivisions  1,  2,  and  4,  a  garden 
or  orchard  cannot  be  conaemned  for  school 
building  construction  purposes,  though  consti- 
tuting a  part  of  an  entire  property,  the  whole 
of  which  is  being  condemned.— Board  of  Edu- 
cation of  Village  School  Dist.  of  Town  of  Ma- 
lone  V.  O'Rourke,  181  N.  Y.  S.  21. 

Under  Educational  Law,  |  464,  subd.  4,  as 
amended  by  Laws  1911.  c.  782,  a  factory  or 
trade  fixture  specified  in  such  subdivision  is 
immune  from  condemnation  for  construction  of 
school  building,  notwithistandina  that  it  is  a 
part  of  an  entire  property  whicn  is  being  con- 
demned; structures  for  purposes  of  trade  or 
manufacture  having  existed  for  one  year  being 
exempt  from  condemnation  under  all  the  cir- 
cumstances.—Id. 

n.   COMPENSATION. 
(A)   Neo«asity  and  SnAcioMey  In  aeaeral. 

€=»74  (N.Y.Sup.)  Payment,  tender,  or  deposit 
of  damages  is  generally  not  a  condition  prece- 
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dent  to  taking  possession  by  the  state  or  a 
municipal  subdiyison  thereof,  nor  by  a  private 
corporation  or  individual,  where  there  is  definite 
provision  therefor  on  an  adequate  fund  not  de- 

Sending  on  any  hazard. — CJook  ▼.  Lehigh  Valley 
ly.  Co.,  181  N.  Y.  8.  217. 

(B)    TakiAff     or     laJurtAff     Property     •■ 
GrooAd  for  Compenaation. 

^=»I06  (N.y.Sup.)  The  easement  of  an  abut- 
ting property  owner  of  access  to  the  street  is 
private  property,  which  cannot  lawfully  be  taken 
without  compensation.— Cook  ▼.  Iiehigh  Valley 
Ry.  Co.,  181  N.  y.  S.  217. 

<C)  Measure  and  Aniovat, 

^=s>l34  (N.Y.Sup.)  An  owner  is  entitled  to  the 
fair  market  value  of  his  property  for  all  avail- 
able uses,  but  an  inquiry  as  to  uses  to  which  it 
could  be  applied,  having  reference  to  existing 
business  or  wants  of  the  community,  or  such  as 
may  be  reasonably  expected  in  the  near  future, 
is  too  broad.— In  re  Bronx  Parkway  Commis- 
sion, 181  N.  Y.  S.  265. 

The  estimation  of  the  fitness  of  the  property 
condemned  for  building  improvement  or  a  com- 
mercial use  must  be  made  real  by  a  market  val- 
ue as  so  used  to  be  reasonably  expected  in  the 
Bear  future,  not  by  speculative  schemes  for  a 
new  and  previously  untried  venture.-'Id. 

Award  allowing  damages  for  the  taking  of 
property  in  excess  of  the  actual  market  value  of 
the  land,  based  on  testimony  by  witnesses  as  to 
its  value  for  an  artificial  ice  plant,  which  might 
be  erected  thereon  because  of  its  water  rights, 
held  erroneous,  as  based  on  speculative  esti- 
mates.— Id. 

(D)  Persona  Bntltled  and  Payment. 

<S==>I53  (N.Y.)  Where  a  contract  for  the  sale 
of  land  entitled  vendor  to  a  percentage  of  the 
receipts  pending  formation  of  a  corporation  to 
take  the  land,  and  plaintiffs  were  decreed  a  re- 
conveyance on  a  former  appeal,  pending  which 
part  of  the  land  had  been  condemned,  the  ac- 
ceptance by  them  of  the  percentage  of  the  pro- 
ceeds of  condemnation^  expressly  without  preju- 
dice to  their  rights,  was  not  a  waiver  of  their 
right  to  recover  the  balance  of  the  proceeds,— 
Rudiger  V.  Coleman,  126  N.  B.  723,  228  N.  Y. 
225. 

m.   PROCEEDIHGS   TO  TAKE   PROP- 

EBTT  AND  ASSESS  OOttU 

PENSATION. 

^=9227  (N.Y.Sup.)  In  a  proceeding  to  con- 
demn land  for  a  county,  under  Highway  Law, 
f§  148,  149.  151, 153,  requiring  the  appointment 
of  three  disinterested  freeholders  and  following 
the  wording  of  Code  Civ.  Proc.  §  336$),  the 
choice  of  commissioners  devolved  whoUy  on 
the  court,  without  means  of  examining  the  ap- 
pointees as  in  cases  under  Greater  New  York 
Charter,  S  1004;  but  a  commissioner  who  own- 
ed land  within  plaintiff  county  was  not  a  com- 
petent and  disinterested  commissioner;  Code 
Civ.  Proc.  §  1179,  enacting  that  local  taxpayers 
shall  be  competent  in  matters  affecting  them 
not  removing  such  disqualification.— Orange 
County  V.  Storm  King  Stone  Co.,  181  N.  Y.  S. 
660. 


^=»228  (N.Y.Sup.)  The  appointment  of  con. 
mis  doners  to  appraise  land  in  condemnation 
proceedings  is  in  effect  an  adjudication  that  the 
persons  named  are  eligible  under  the  provisions 
of  the  statute  and  the  common  law.-— Orange 
County  Y.  Storm  King  Stone  Co.,  181  N.  Y.  S. 
660. 

^=s>235  (N.Y.Sup.)  In  a  condemnation  pro- 
ceeding by  a  county,  facts  regarding  knowledge 
of  defendants  and  their  counsel  that  commis- 
sioner was  disqualified  as  a  taxpayer  of  plain- 
tiff county  held  insufficient  to  show  waiver  of  a 
disinterested  tribunal  for  fixing  damages  for 
the  taking.— Orange  County  v.  Storm  King 
Stone  Co.,  181  N.  Y.  S.  600. 
«=>247(1)  (N.Y.Sup.)  Where,  on  application 
by  the  Bronx  Parkway  Commissioners  to  con- 
demn land,  under  Laws  1907,  c.  594,  amended 
by  Laws  1913,  c  757,  and  L4iws  1916,  c.  599, 
the  appraisers  granted  costs  and  allowances 
with  the  award  of  compensation,  hctd^  that 
though,  under  Greater  New  York  Charter,  S 
261,  the  award  of  compensation  will  bear  in- 
terest, yet,  prior  to  the  reduction  of  costs  and 
allowances  to  judgment,  they  were  a  mere  claim 
against  the  city,  and  did  not  bear  interest,  under 
either  Code  Civ.  Proc.  §  1211,  or  section  3373.— 
Appeal  of  Bronx  Parkway  Commission,  181  N. 
Y.  S.  657. 

IV.   REMEDIES  OF  OWNERS  OF 
PROPERTY. 

€=s>267  (N.Y.Sup.)  Laws  1911,  c  804,  §  3,  pro- 
viding  for  ascertaining  damages  resulting  from 
a  change  of  grade  of  streets  incident  to  the 
Buffalo  Terminal,  did  not  repeal  Laws  1911,  c. 
842,  which  took  effect  one  day  earlier,  giving 
a  remedy  for  damages  for  streets  closed  by  the 
terminal.— Cook  v.  Iiehigh  Valley  By.  Co.,  181 
N.  Y.  S.  217. 

«=>27l  (N.Y.Sup.)  Though  Laws  1911,  c.  842, 
{  7,  providing  for  condemnation  proceedings  in- 
stituted by  a  terminal  commission  to  acquire 
the  right  to  dose  streets,  is  valid,  and  the 
proceedings  thereunder  are  binding  on  the  par- 
ties, an  owner  of  an  easement  of  access  in  one 
of  the  streets  closed,  who  was  not  made  a  party 
to  the  proceedings,  can  bring  action  to  recover 
her  damages.— -Cook  v.  Lehigh  Valley  Ry.  Co., 
181  N.  Y.  S.  217. 

«e=»2tf8(l)  (N.Y.Ct.Cl.)  Where  the  state,  in  con- 
structing: original  Oswego  Canal  in  1826,  tore 
down  riparian  owners*  wing  dam,  constructed 
new  dam,  and  appropriated  the  water  for  canal 
purposes,  reserving  to  owners  such  portion  of 
the  water  as  was  available  through  the  openings 
which  it  left  in  the  pier,  without  obtaining 
grant  from  owners  under  Laws  1816,  c.  237, 
and  where  owners  made  no  effort  to  secure  an 
appraisement  of  damages  sustained  by  reason 
of  such  appropriation  under  Laws  1817,  c.  262, 
the  rights  of  the  owners  and  of  the  state  became 
fixed  by  lapse  of  time,  notwithstanding  absence 
of  grant  or  appraisement;  the  only  right  of 
owners'  successors  being  to  water  through  such 
openings  and  to  maintenance  of  such  openings 
by  the  state.— Northern  New  York  Power  Cor- 
poration V.  State,  181  N.  Y.  S.  588. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Commerce,  «=»8,  16.  27;  Master  and  Serv- 
ant, €=>204,  228»  250%. 
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ENGINEERS. 

See  Bridffeflb  ^s»21. 

EQUAL  PROTECTION  OF  THE  LAWS. 

Bee  Conatitntional  Law,  «=9228. 

EQUITY. 

See  Action,  ^=»25;  Arrest,  ^=»4;  Assignments, 
^=948;  Conversion:  Corporations,  ^=»319; 
Courts,  ^=»188,  200%;  Discovery;  Injunc- 
tion: Judgment,  ^=s>865;  Liens.  ^=:»7,  22; 
Navigable  Waters.  <9s»39;  Pleading,  <&=s>193; 
Quieting  Title;  Keformation  of  Instruments; 
Specific  Performance;   Trusts. 

Z.   JXTRISDICTION,  PRIHCIPI.E8,  AlVD 
MAXIMS. 

(A)    Nature,    Groanda,    Snbjeetn,    and    Ex- 
tent of  Jnrijidletlon  in  General* 

^=»l  (N.T.Sup.)  The  novelty  of  the  exerdse 
of  equitable  power  is  no  reason  for  disaffirming 
it.— Millspaugh  v.  Cassedy,  181  N.  Y.  S.  276. 

ESTATES. 

See  Dower;  Executors  and  Administrators; 
Landlord  and  Tenant,  ^s»114, 115,  116;  Per- 
petuities;  Wills. 

ESTOPPEL 

See  Licenses,  <&3>7 ;  Navigable  Waters,  ^=»39 ; 
Wills,  <8=5>719. 

m.   EQUITABLE    ESTOPPEI*. 
(B)    Ground*    of   Katoppel. 

^:»93(3)  (N.Y.Sup.)  In  an  action  for  removal 
of  dam  and  damages  for  flooding  land,  plaintiff 
is  not  estopped,  because  of  her  knowledge  of 
situation  during  18  years  that  she  remained  si- 
lent, while  defendant  proceeded  to  develop  its 
plant  and  raise  its  dam,  yet  such  silence  may 
be  considered  in  granting  relief.— Thompson  v. 
Ft.  Miller  Pulp  &  Paper  Co.,  181  N.  Y.  S.  714. 
^=»94(1)  (N.Y.Sup.)  As,  under  Real  Property 
Law,  S  103,  and  Personal  Property  Law,  %  15, 
a  beneficiary  of  a  trust  for  the  payment  of  in- 
come cannot  alienate  his  rights,  nor  can  the 
income  be  reached  by  creditors,  such  a  bene- 
ficiary, though  he  consented  to  an  arrangement 
whereby  the  trust  property  was  sold  to  another 
having  an  interest  therein,  and  such  sale  was 
intended  to  benefit  the  beneficiary,  who  was 
deeply  involved,  fceW,  that  no  estoppel  can  arise 
as  against  the  beneficiary,  so  as  to  free  the 
trustee  from  his  obligation  to  pay  over  the  rents 
and  profits,  etc.— In  re  Wentworth,  181  N.  Y. 
S.  44^ 

^=»96  (N.Y.Sup.)  While  an  estoppel  may  not 
usually  arise  against  a  person  who  is  ignorant 
of  his  rights,  yet  the  rule  does  not  go  so  far 
as  to  hold  that  ignorance  which  is  the  result  of 
negligence  in  a  fiduciary  capacity  bars  the  ap- 
plication of  the  equitable  doctrine  of  estoppel. 
—Seaman  v.  Leonard!,  181  N.  Y.  S.  868. 

Where  one  of  three  trustees  negligently 
adopted  on  his  separate  account  the  same  bal- 
ance as  that  charged  against  his  two  cotrus- 
tees, he  thereby  asserted  its  accuracy,  and  was 


char&reable  with  the  charges  and  credits  on 
which  such  balance  was  established  by  the  de- 
crees on  accounting,  so  that  he  and  those  in 
privity  with  him  were  estopped  from  asserting 
any  claim  as  against  the  grantee  in  a  convey- 
ance by  the  cotrustees,  shown  on  their  account. 

EVIDENCE. 

See  Constitutional  Law,  ^=:»48;  Criminal  Law, 
«=»318-535;  Discovery;  New  Trial,  <9=s>65, 
72;    Trial,  (8c»140,  284;  Witnesses. 

For  evidence  as  to  particular  facts  or  issues 
or  in  particular  actions  or  proceedings,  see 
also  the  various  specific  topics. 

For  review  of  rulings  relating  to  evidence,  see 
AppeaL 

I.  juBioiAX,  ironoE. 

^=5>2l  rN.Y.Sup.)  The  court  will  take  judicial 
notice  tnat  camphor  treatment  of  woolen  goods 
for  the  purpose  of  keeping  out  moths  is  not 
only  a  familiar,  but  the  usual,  method  adopted 
by  housewives  to  combat  this  destructive  in- 
sect.—Hamilton  V.  Ward.  181  N.  Y.  S.  31. 
®5>32  (N.Y.Sup.)  The  courts  now  take  judicial 
notice  of  city  ordinances.— W.  N.  Stevenson  & 
Co.  V.  Hartman,  181  N.  Y.  S.  465. 

n.  PBE8UMPTIOK8. 

^=s>67(2)  (N.Y.Sur.)  Where  prima  facie  evi- 
dence has  been  introduced  to  prove  that  testa- 
trix was  incompetent  on  a  certain  date,  and 
such  evidence  has  not  been  rebutted,  it  will  be 
presumed  that  the  condition  of  incompetency 
continues,  although  such  presumption  is  sub- 
ject to  rebuttal  oy  evidence  that,  when  the 
will  was  signed,  testatrix  had  mental  capacity 
to  execute  it,  either  because  she  had  recovered 
or  because  it  was  executed  during  a  lucid  in- 
terval.—In  re  Prentice's  Will,  181  N.  Y.  S.  679. 
^=»75  (N.Y.Sup.)  In  a  longshoreman's  action 
against  a  contracting  stevedore  for  personal 
injuries  sustained  by  the  breaking  of  a  wire 
rope,  that  defendant  offered  no  evidence,  but 
elected  to  stand  on  plaintiff's  proof,  cannot  be 
used  against  defendant,  if  plaintiff  has  failed 
to  make  a  case.— Longo  ▼.  Booth  &  Co.,  181  N. 
Y.  8.  239. 

^=s»89  (N.Y.Sup.)  A  presumption  disappears 
in  the  presence  of  substantial  evidence  to  the 
contrary.— Nestor  v.  Pabst  Brewing  Co.,  181 
N.  Y.  8.  477. 

m.   BUBDEH  OF  PROOF, 

^=s>9l  (N.Y.Sup.)  Plaintiff  has  the  burden  of 
proving  facts  that  he  has  alleged.— Lopp  v. 
Lopp.  181  N.  Y.  S.  476. 

^=»96(2)  (N.Y.Sup.)  A  defendant,  urging  a 
counterclaim,  has  the  burden  of  proving  the 
same.— James  K.  Thomson  Co.  v.  Internation- 
al Compositions  CJo.,  181  N.  Y.  S.  637. 

tV.  BELE VAKOT,  MATERIALITY,  AND 
OOMPETEMOT  IN  OENEBAXi. 

(A)  Facta  In  Isane  and  Relevant  to  Isanvra. 

(d=»  113(8)  (N.Y.Sup.)  Evidence  of  price  real- 
i2ed  upon  a  private  sale  of  goods  has  no  pro- 
bative force  on  determining  the  market  value 
of  such  goods.— Hoagland  Ligety  Co.  ▼.  Finkel- 
stein,  181  N.  Y.  S.  353. 
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rC)  Similar  Faets  and  Traasaettona. 

<$=>f4Z(l)  (N.T.Sup.)  Proof  of  market  value 
may  not  be  made  in  the  first  instance  by  a  show- 
ins:  of  the  prices  obtained  upon  particular  sales. 
— Luchs  y.  Goldman,  181  N7  Y.  S.  355. 

When  a  competent  witness  gives  his  opinion 
as  to  the  market  value  of  property  not  capable 
of  being  shown  by  public  sales,  private  sales 
may  not  be  shown  as  affirmative  evidence.— Id. 

V.  BEgT  AHD  SSOOKD  ART  EVIDENCE. 

^=»I77  (N.Y.Sup.)  In  woman's  action  under 
Civil  Right  Law  for  damages  for  exhibition 
without  writtui  consent  of  motion  picture  of 
Oiesarean  operation  undergone  by  her  in  giv- 
ing birth  to  a  child,  tesomony  of  witnesses 
who  had  seen  the  picture  as  thrown  on  the 
screen  in  theaters  held  admissible  to  show  it 
represented  plaintiff  and  could  be  identified  as 
her  picture  over  objection  that  this  constituted 
secondary  evidence  in  view  of  smallness  of  film 
itself  and  impermanent  character  of  its  rep- 
resentation.--Feeney  v.  Young,  181  N.  Y.  S. 
481. 

Vn.   ADMISSIONS. 
(D)  Br  Asenta  or  Otiter  RopreaentatlToa. 

e=>243(4)  (N.Y.Sup.)  In  an  action  bv  plaintiff 
for  damages  for  injury  sustained  while  a  pas- 
senger, a  letter  written  by  plaintiff's  son  at  his 
direction,  for  the  purpose  of  giving  notice  of  the 
accident,  is  admissible  in  evidence  as  an  admis- 
sion, where  the  statement  as  to  the  cause  of 
the  accident  in  the  letter  differed  from  plaintiff's 
version  at  trial.— Hershkowits  v.  Director  Gen- 
eral of  Railroads,  181  N.  Y.  S.  196. 

IX.  HEARSAY. 

<»s>3l4(l)  (N.Y.Snp.)  In  an  action  for  the 
purchase  price  of  copper  oxide,  sold  for  mak- 
ing marine  paint,  where  the  buyer  claimed 
that  tfas  last  shipment  was  defectiye,  and  it 
suffered  damage  from  the  use  of  part  of  the 
same,  evidence  that  part  of  the  shipment  re- 
turned as  defective  was  sold  to  other  custom- 
ers, who  made  no  complaint  of  quattty,  was  in- 
admissible, being  purely  hearsay.^ames  K. 
Thomson  Co.  v.  International  Oompositions 
Co.,  181  N.  Y.  S.  637. 

X.  DOOUMENTABT  EVIDENCE. 

(D)    Prodactlony   Aathentleatloa,   aad  Bf* 
feet. 

«=»378<2)  (N.Y.Sup.)  Reply  letters  from  a  cor- 
poration, received  by  due  course  of  mail^  pur- 
porting to  answer  prior  letters  to  it,  require  no 
authentication.— Todd  Protectograph  Co.  v. 
Wells  Fargo  &  Co.  Express,  181  N.  Y.  S.  128. 
<&5»383(4)  (N.Y.Sup.)  A  death  certificate  is  on- 
ly presumptive  evidence  of  the  cause  of  the 
death  therein  stated.—Nestor  v.  Pabst  Brewing 
Co.,  181  N.  Y.  S.  477. 

XI.    PAROL  OR  EXTRINSIC  EVIDENCE 

AFFECTING   WRITINGS. 

(B)  InTAlldatlns;  Written  Inatrojnent. 

«=3»432  (N.Y.Sup.)  Where  landlord,  after  sup- 
plemental agreement,  which  extended  term  21 
years  for  a  different  purpose,  induced  tenant  to 
sign  another  agreement,  redting  that  the  land- 


lord should  not  sell  it  or  "defease  himself'  of  ti- 
tle for  5  years,  evidence  that  such  agreement 
was  unsupported  by  consideration  was  admissi- 
blo.~Beekman  t.  Stem,  181  N.  Y.  S.  873. 

(C)  Separate  or  Svbaeqvent  Oral  Aflrree- 
nient. 

^=s>44ir4)  (N.Y.Sup.)  Where  a  tenant  claims 
possession  under  a  written  lease  for  increased 
rent,  parol  evidence  of  a  promise  by  the  land- 
lord to  do  work  on  the  premises  before  the  con- 
tract was  to  start  is  inadmissible,  as  proving 
a  collateral  promise,  inhibited  by  the  rule  merg- 
ing in  a  written  agreement  oral  negotiations 
prior  to  or  at  time  thereot— Well  Financed  In- 
vesting Co.  V.  Binder,  181  N.  Y.  S.  787. 
«=»442(3)  (N.Y.Sup.)  Where  two-year  lease 
provided  *'that  the  tenant  shall  pay  the  rent, 
nine  hundred  dollars  ($900.00)  per  annum/' 
parol  evidence  that,  by  agreement  entered  into 
at  time  of  making  Uie  lease,  the  rent  wa^  to  be 
payable  in  advance,  was  incompetent,  as  vary- 
mg  the  terms  of  the  written  contract;  the  lease 
being  complete  in  all  its  terms.— Hayes  v.  Ros- 
enblatt, 181  N.  Y.  S.  241. 
^s»442(3)  (N.Y.Sup.)  Parol  evidence  of  land- 
lord's promise  to  make  improvements  on  prem- 
ises JiM  to  violate  the  rule  against  evidence  of 
collateral  agreements,  unless  the  written  agree- ' 
ment  is  incomplete  on  its  face  or  tl^e  oral 
agreement  does  not  vary  or  contradict  it— Well 
Financed  Investing  Co.  v.  Binder,  181  N.  Y.  S. 
737 

<8=a442(6)  (N.Y.Sup.)  Where  contracts  of  sale 
were  written,  being  evidenced  by  written  or- 
ders, parol  evidence  that  the  buyer  agreed  to 
pay  federal  taxes  imposed  by  law  on  the  manu- 
facturer is  inadmissible,  because  tending  to  vary 
the  terms  of  the  written  contract  as  to  con- 
tracts which  were  in  all  respects  complete.— 
Seiden  v.  Brous,  181  N.  Y.  8.  227. 
<5=»443(2)  (N.Y.Sup.)  Where  landlord,  after 
supplemental  agreement,  which  extended  term 
21  years  for  a  different  purpose,  induced  tenant 
to  sign  another  agreement,  reciting  that  the 
landlord  should  not  sell  it  or  "defease  himself" 
of  title  for  5  years,  evidence  that  such  agree- 
ment was  unsupported  by  consideration,  and 
that  the  landlords  when  h«  induced  the  tenant  to 
sign,  avowed  a  different  purpose,  was  admissi- 
ble to  support  the  tenant  s  daim  to  an  absolute 
term.— Beekman  v.  Stem»  181  N.  Y.  S.  873. 
«=s>444(l)  (N.Y.Sup.)  Parol  evidence  that  a 
landlord  promised  to  do  work  on  demised  prem- 
ises before  a  contract  for  increased  rent  was 
operative,  and  that  unless  it  was  done  the  lease 
should  not  become  effective,  is  admissible  to 
establish  a  conditional  deUvery  of  the  contract, 
but  not  where  the  tenant,  by  staying  over  after 
that  time,  waives  the  promise  as  a  condition 
precedent.— Well  Financed  Investing  Co.  v.  Bin- 
der, 181  N.  Y.  S.  737. 

am.   OPINION  EVIDENCE. 

(A)  Coaelaaloaa  and  Oplnlona  of  Witneaa- 
ea  In  General. 

^s»502  (N.Y.Sup.)  When  a  competent  witness 
gives  opinion  as  to  market  value  of  property 
not  capable  of  being  shown  by  public  sales,  pri- 
vate sales  may  be  shown  on  cross-examination, 
to  test  value  of  opinion,  but  not  as  affirmative 
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_  calUns  him.— Ludui  v,  Gold- 
S.355. 


EXAMINATION. 

See  Records,  9=»9. 

EXECUTION. 

See  Bankruptcy,  ^=5>200;  Cemeteries,  ^s»13; 
Certiorari,  (8=s>47 ;  Receivers,  ^s>166 ;  Woods 
and  Forests,  ^s>S, 

HI.   IS8UAK0B,    FOBM,    AND    REQUI- 
SITES OF  WRIT. 

e=5>73  Q^.X.Sun.)  Under  Code  Civ.  Proc.  §S 
1375,  1377.  judgment  creditor,  who  wishes  to 
enforce  judgment  by  summary  process  of  the 
<K>urt,  should  do  so  promptly,  and  his  failure 
to  so  do  within  five  years  casts  a  certain  doubt 
upon  the  judgment,  or  at  least  upon  the  right 
to  its  summary  enforcement,  and  he  will  be  de- 
nied execution  unless,  upon  facts  found,  the 
court  is  satisfied  that  the  judgment  has  not  been 
paid  and  that  no  other  reason  exists  that  it 
should  not  be  summarily  enforced.— People  v. 
Carlin,  181  N.  Y.  S.  38J>. 

On  motion  for  leave  to  issue  execution  more 
.  than  five  years  after  rendition  of  judgment,  de- 
fendant is  not  called  upon  to  establish  a  defense, 
but  merely  to  raise  a  fair  question  as  to  wheth- 
er he  has  one— Id. 

XI.   EXECUTION  AGAINST  THE 
PERSON. 

^=>423  (N.Y.Sup.)  In  a  contract  action,  as  one 
to  recover  moneys  paid  by  plaintiff  at  defend- 
ant's^ request,  issuance  of  a  body  execution  is 
erroneous.— Polinsky  v.  Drogowitz,  181  N.  Y.  S. 
383. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

See  Abatement  and  Revival,  ^s>77;  Action, 
«=5>68;  Constitutional  Law,  €=»309;  Corpo- 
rations, <S=>121;  Courts,  «=»200% ;  Judg- 
ment, ^s>498,  815;  Perpetuities,  ^=s>6;  Taxa- 
tion, ^=s>895 ;  Wills. 

II.   APPOINTMENT,    QUAUFICATION, 
AND  TENURE. 

«=»I3  (N.Y.Sup.)  Surrogate's  jurisdiction  of 
administration  proceedings  does  not  ipso  facto 
cease  on  the  production  of  a  will;  temporary 
administration  being  proper  in  case  of  proceed- 
ings pending  for  the  probate  of  will,  under  Code 
Civ.  Proc.  I  2596,  subd.  l.--In  re  Shouts'  Will, 
181  N.  Y.  S.  553. 

<&=>22(1)  (N.Y.Sup.)  Where  surviving  wife's  pe- 
tition for  temporary  administration  alleged  that 
husband  had  attempted  to  make  a  will,  leaving 
the  largest  part  of  estate  to  a  woman  unrelated 
to  him  or  his  family,  by  whom  he  had  been  un- 
duly influenced,  that  at  the  time  of  executing 
such  will  the  husband  was  mentally  incompetent 
that  wife  will  contest  will  if  it  be  produced,  and 
that  long  delay  would  ensue  pending  the  probate 
thereof,  the  surrogate  was  warranted  appointing 
wife  temporary  administrator,  under  Code  Civ. 
Proc.  §  2596,  subd.  1,  providing  for  appointment 
thereof  on  application  of  a  * 'person  interested," 


when  delay  necessarily  occurs  in  probatinir  a 
will,  and  m  view  of  sections  2588  and  2870; 
the  wife  being  a  "person  interested,"  within 
former  statute.— In  re  Shonts*  Will,  181  N.  Y. 
S.553. 

«=s>26(l}  (N.Y.Sur.)  Under  testator's  will, 
making  legacies  to  a  grown  daughter  and  his 
wife,  also  leaving  the  residuary  personal  es- 
tate to  the  wife,  subject  to  a  charge  for  the 
maintenance  and  education  of  a  minor  daughter, 
with  other  legacies  in  favor  of  the  grown  daugh- 
ter, the  minor  daughter,  and  a  son,  and  direct- 
ing that  no  bond  be  required  of  the  widow,  as 
executrix,  bond  was  not  reqaired.~In  re  Van 
Deusen's  Will,  181  N.  Y.  S.  830. 
^=»32(1)  JN.Y.Sup.)  Where  surviving  wife  had 
been  appointed  temporary  administrator  of  hus- 
band's estate,  on  her  application  under  Code  Civ. 
Proc.  §  2569,  subd.  1,  court  was  not  warranted 
in  revoking  the  appointment  upon  production 
of  will  contested  by  wife  on  ground  of  mental 
incompetency  and  undue  influence,  notwith- 
standing subdivision  4;  the  wife  as  temporary 
administrator  not  becoming  functus  officio  until 
the  will  was  duly  admitted  to  probate  as  a  valid 
will  and  upon  actual  issuance  of  letters  testa- 
mentary.—In  re  Shouts'  WiU,  181  N.  Y.  S.  553. 
^=»32(2)  (N.Y.Sup.)  On  appeal  to  Supreme 
Court  from  order  of  surrogate  revoking  the  ap- 
pointment of  a  temporary  administrator  and 
appointing  another  temporary  administrator. 
Supreme  Court  will  review  the  determination  of 
the  surrogate  as  if  original  application  was 
made  to  Supreme  Court,  under  Code  Civ.  Proc. 
§  2763.— In  re  Shouts'  Will,  181  N.  Y.  S.  553. 
<^=»35(3)  (N.Y.Sur.)  It  does  not  follow,  from 
the  fact  that  the  first  husband  of  the  respond- 
ent in  a  proceeding  to  revoke  letters  of  admin- 
istration is  still  hving,  that  her  allegation  of 
widowhood  is  a  false  suggestion  of  material 
fact,  warranting  her  removal  as  administratrix. 
—In  re  Martines's  Estate,  181  N.  Y.  S.  907. 

EV.   OOLUESGTION  AND  BCANAOEMENT 
OF  ESTATE. 

(A)  In  General. 

^s»85(l)  (N.Y.Sur.)  Discovery  proceeding  in 
Surrogate's  Court  cannot  be  used  to  collect 
debt  of  respondent  to  a  decedent  arising  from 
respondent's  agreement  to  pay  over  to  dece- 
dent's assignee  or  her  estate  the  proceeds  of 
a  life  policy  secured  by  respondent  on  dece- 
dent's life  to  secure  loans,  but  such  .claim 
should  be  prosecuted  as  a  cause  of  action  on 
contract,  or  for  an  accounting  for  money  had 
and  received,  or  other  appropriate  relief.— In 
re  Kingsley's  Estate,  181  N.  Y,  S.  496. 

Where  it  is  admitted  that  object  of  discovery 
proceeding  in  Surrogate's  Court  is  to  secure 
information  about  property  incapable  of  de- 
livery,  an  examination  is  unnecessary,  and  the 
proceeding  should  end.— Id.  '' 

A  discovery  proceeding  in  the  Surrogate's 
Court  cannot  be  used  to  ascertain-  and  discover 
evidence  to  be  used  in  another  action  or  pro- 
ceeding.—Id. 

9=>93  (N.Y.Sup.)  Executors  are  rarely  author- 
ized to  carry  on  the  business  of  the  testator, 
and,  if  they  do,  for  contracts  made  by  them,  or 
indebtedness  incurred,  they  are  liable  person- 
ally, and  not  in  their  representative  capacity.— 
Helme  v.  Buckelew,  181  N.  Y.  S.  104. 
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^=»*93(2)  (N.T.f^up.)  A  direction  In  a  wiU  that 
testator^B  son-in-law  be  retained  and  employed 
at  a  salary  of  $2,000  per  year  in  the  conduct  of 
a  business  left  by  testator  and  directed  to  be 
continued  b/  his  sons,  as  executors,  is  not  bind- 
ing upon  the  executors  as  his  employment  by 
them  might  involve  them  in  a  personal  liability 
for  his  acts.— Hughes  v.  Hiscox,  181  N.  Y.  S. 
395. 

^=s>lll(l)  (N.Y.Sur.)  An  obligation  incurred 
by  a  personal  representative  for  legal  services 
is  a  personal  obligation  of  the  representative, 
and  Is  different  from  a  debt  of  decedent,  a 
claim  which  the  surrogate,  under  Code  Civ. 
Proc.  §  2681,  is  empowered  to  try  and  deter- 
mine on  judicial  settlement  of  account.— In  re 
FuUam's  Estate,  181  N.  Y.  S.  677. 

(B)  Real  Property  and  Intereatn  Tltereln. 

^S9|38(1)  (N.Y.Sur.)  A  power  of  sale  given  an 
executor  in  a  will,  providing  that  he  "apply 
the  proceeds  thereof  as  directed  in  and  by  my 
last  will  and  testimony,*'  held  wholly  discretion- 
ary.—In  re  Barnes'  Estate,  181  N.  Y.  S.  73. 
«=:»I38(1)  (K.Y.Sup.)  Where  a  mother  gave  all 
her  property  to  her  executors  in  trust  to  pay 
the  income  to  her  son  for  life,  and  gave  him  the 
power  of  disposal  of  the  remainder  by  will,  and 
the  son  predeceased  testatrix,  the  executors 
were  without  power  to  sell  decedent's  real 
property;  they  never  having  had  any  interest 
therein.— In  re  TopUts's  Will,  181  N.  Y.  9.  483. 
^=s>l38(4)  (N.Y.Sup.)  That  there  may  be  debts 
existing  against  a  decedent's  estate  is  not  in 
itself  sufficient  to  sustain  a  power  of  sale  ^v- 
en  by  decedent  in  a  will  to  her  executors,  smce 
such  power  cannot  be  exercised  for  the  pay- 
ment of  debts  and  obligations.— In  re  Toplitz's 
Will,  181  N.  Y.  S.  483. 

VX.  ALIiOWAirCE  AND  PAYMENT  OP 
CLAIMS. 
(D)  Priorities  mm4L  Pnyntent. 

^s»283  (N.Y.Sur.)  Attorney,  employed  by  an 
executor,  who  has  not  been  paid  for  services 
during  administration,  is  not  left  to  his  civil 
action,  but  has  a  remedy  in  Surrogate's  Court 
by  presenting  petition  and  on  due  notice  to  ex- 
ecutor have  reasonable  value  of  his  services 
determined,  when  the  surrogate  may  determine 
to  what  extent  the  estate  is-  liable,  and  dixect 

Sayment.— In  re   Fullam's  Estate,  181  N.  Y. 
.  677. 

VII.  DISTRIBITTION  OF  ESTATE. 

^»3f6  (N.Y.Sur.)  A  Surrogate'^  Court  has  no 
power,  on  application  by  a  legatee  under  Code 
Civ.  Proc.  i  2687,  for  the  payment  of  a  pre- 
ferred l^cy,  to  order  that  any  money  payable 
to  the  petitioner  be  paid  in  a  manner  which  will 
protect  attorneys  who  represented  the  petition- 
er in  the  probate  proceeding;  such  attorneys 
asserting  no  lien  under  Judiciary  Law,  i  475, 
and  not  representing  the  petitioner  in  the  spe- 
cial proceeding,  and  no  assignment  having  been 
made,  although  they  hold  a  percentage  contract 
retainer.— In  re  Gindler's  Estate,  181  N.  Y.  S. 
427. 

X   ACTIONS. 

^=»440  (N.Y.Sup.)  Action  by  testator's  resident 
creditor  to  have  personal  and  real  property  of 
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testator's  estate  situated  within  the  state  ad- 
ministered and  applied  in  satisfaction  of  his 
debt  did  not  abate  on  death  of  the  foreign  exec- 
utrix, the  cause  of  action  surviving  as  against 
the  administrator  with  the  will  annexed,  to 
whom  the  foreign  executrix's  interest  in  the  es- 
tate passed  under  Code  Civ.  Proc.  S  755:  but  the 
action  will  be  stayed,  in  view  of  section  765, 
that  administrator  with  the  will  annexed  may 
be  substituted  as  party  defendant.— Thorbum  v.. 
Gates,  181  N.  Y.  S.  520.  ' 

XI.   ACGOUNTIHO  AND  SETTI.EME11T. 
(A)  Duty  to  Aceonnt. 

^=»460  (N.Y.Sur.)  Wife,  having  inchoate  right 
of  dower  in  proceeds  of  land  sold  by  executor, 
is  a  person  interested  in  the  estate  of  the  de- 
cedent (Code  Civ.  Proc.  $  2768,  subd.  11),  and 
is  entitled  to  an  accounting  from  the  executor 
with  respect  to  such  proceeds.— In  re  •Barnes' 
Estate,  181  N.  Y.  S.  73. 

(C)  Cbnrspea  and   Credits. 

<Sss>482  (N.Y.Sur.)  In  view  of  Code  Civ.  Proc. 
g$  2692,  2731,  2732.  2748-2751,  2763.  executol: 
cannot  have  credit  in  his  account,  and  attorney 
for  him  cannot  have  allowance,  of  fee  by  stat- 
ing in  schedule  that  attorney  naa  presented  a 
bill  for  services,  which  fee  has  not  been  paid 
on  account  of  executor's  desire  that  surrogate 
pass  upon  it— In  re  FuIUun'a  Estate^  181  N. 
Y.  S.  677. 

(D)  Compenantion. 

^=»490  (N.Y.Sur.)  A  will  giving  legacies  to  ex- 
ecutors as  such,  and,  in  appointing  children, 
providing  that  "they  serve  without  fees,"  must , 
be  construed  as  giving  them  legacies  in  lieu  of 
coinpensation.— In  re  O'Donohue's  Estate,  181 
N.  Y.  S.  911. 

Executors,  who  qualified,  and  did  not  within 
four  months,  pursuant  to  Code  Civ.  Proc.  f 
2753,  'renounce  compensation  limited  by  the 
will,  must  be  held  to  have  accepted  the  same. 
-Id. 

A  testatrix,  in  giving  legacies  to  her  execu- 
tors in  lieu  of  compensation,  intended  her  estate 
should  not  be  diminished  by  commissions  more 
than  the  sum  specified  for  each.— Id. 
^=s»496(2)  (N.Y.Sur.)  AmounU  received  by 
an  executor  for  handling  real  estate  should  not 
be  deducted  from  commissions  to  be  awarded 
on  personal  property;  real  estate  under  the 
will  passing  directly  to  devisee,  and  the  ex- 
ecutor as  such  having  no  duty  in  regard  there- 
to, and  his  services  being  for  devisee  person- 
ally.—In  re  FoUam's  Estate,  181  N.  Y.  S.  677. 

Zn.  FOREIGN  AND  ANCUXABT  AD- 
MINISTRATION. 

9s»5l9(l)  (N.Y.8up.)  Prior  to  the  enactment  of 
Code  Civ.  Proc.  i  ls36a,  allowing  foreign  exec- 
utors and  administrators  to  sue  and  be  sued,  a 
foreign  executor  could  collect  from  a  resident 
(^ebtor,  giving  a  receipt  which  would  be  binding 
against  subsequently  appointed  ancillary  ad- 
ministratorj— Helme  v.  Buckelew,  181  N.  Y.  S. 
1(K. 

<8=»519(2)  ^.Y.Sup.)  Prior  to  the  enactment  of 
Code  Civ.  Proc.  {  1836a,  allowing  foreign  exec- 
utors and  administrators  to  sue  and  be  sued,  a 
foreign  executor  could  collect  from  a  resident 
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debtcHT,  giving  a  receipt  which  would  be  binding 
against  subsequently  appointed  ancillary  admin- 
istrator, and  might  assign  choses  in  action  to 
an  assignee,  who  would  sue  for  his  benefit— 
Helme  v.  Buckelew,  181  N.  Y.  S.  104. 
<S=»525  (N.Y.Sup.)  Code  Qy.  Proc.  1 1836a,  pro- 
viding that  an  executor  or  administrator  ap- 
pointed in  any  state  may  sue  or  be  sued  in  any 
court  of  the  state  in  his  representative  capac- 
ity in  the  same  manner  and  under  the  same  re- 
strictions as  a  nonresident  may  sue  and  be 
sued,  does  not  limit  actions  against  the  per- 
sonal representative  to  those  classes  of  cases 
where  actions  are  authorised  against  a  foreign 
corporation;  the  conditions  beiD|f  manifestly 
different,  for  executors  and  administrators  are 
rarely  allowed  to  do  business  in  the  state,  and, 
if  limited  to  such  action,  the  statute  would  be 
unavailing.— Helme  v.  Buckelew,  181  N.  Y.  S. 
104. 

Where  any  portion  of  the  estate  is  situated 
within  the  state,  the  New  York  courts  have 
jurisdiction  in  equity  of  a  nonresident  execu- 
tor or  administrator,  even  before  passage  of 
Code  Civ.  Proc.  §  1836a,  allowing  personal 
representatives  to  be  sued  in  their  represents* 
tive  capacity  as  other  nonresidents.— Id. 

Where  a  nonresident  executrix  was  served  in 
an  action  against  her  as  such  whOe  she  was  in 
New  York,  held  that,  although  there  were  no 
assets  of  the  •  estate  within  New  York,  she 
must,  u^der  Code  Civ.  Proc,  S  1836a,  allowing 
foreign  executors  and  administrators  to  sue  and 
be  sued  as  Qonresidents,  be  deemed  to  have 
been  served  in  her  representative  capacity;  the 
section  having  broadened  the  recognition  which 
the  courts  as  a  matter  of  comity  had  previously 
'  extended  to  nonresident  personal  representa* 
tives.— Id. 

In  view  of  pre-existing  rules  as  to  equity 
suits,  held  that,  under  Code  Civ.  Proc.  §  1836a, 
service  of  summons  on  a  foreign  executrix  must 
be  deemed  to  have  brought  the  estate  into 
court,  although  none  of  the  assets  of  the  estate 
were  within  the  jurisdiction.- Id. 

The  state  of  the  forum  may  by  law  recognise 
foreign  letters  testamentary  or  of  administra- 
tion, and  allow  a  foreign  personal  representa- 
tive to  sue  or  be  sued.^ld. 
I 

mi.  UABXUTIES  Oir  ADMXmSTBA- 
TIOK  BONDS. 

«=»537(4>  (N.Y.Sup.)  In  action  by  resident 
creditor  to  have  testator's  real  and  personal 
property  situated  within  the  state  administered 
and  applied  in  satisfaction  of  his  debt,  the  Su- 
preme Court  held  to  have  jurisdiction  of  the 
action  and  of  the  person  of  the  foreign  execu- 
trix.—Thorburn  V.   Gates,   Idl   N.  Y.    S.   520. 

EXEMPTIONS. 

See  Taxation,  ^=5>241. 

EXHIBITS. 

See  Municipal  Corporations,  ^=»721. 

EXPRESS  COMPANIES. 

See  Carriers,  $=»94. 


EXTRA  WORK. 

See  Bridges,  ^=921. 

FACTORS. 

See  Brokers ;    Principal  and  Agent,  ^s»41. 

FALSE  PERSONATION. 

^^2  (N.Y.Sup.)  A  person  who  personates  an- 
other is  guilty  of  no  crime,  under  Penal  Law, 
§  928,  unless  there  is  some  act  under  subdivi- 
sion 5  of  such  section  which^  if  done  by  the 
person  falsely  impersonated,  might  result  to  that 
person's  injury  or  disadvantage.— People  ex  rel. 
Harris  v.  Mallon,  181  N.  Y.  S.  487. 

One  who  personates  a  defendant  in  a  criminal 
prosecution,  and  voluntarily  appears  and  sub- 
mits to  the  jurisdiction  of  the  court,  is  guilty 
of  false  personation,  under  Penal  Law,  |  928, 
since  appearance  by  the  party  falsely  imperson- 
ated might  lead  to  the  imposition  of  a  penalty. 
-Id. 

FALSE  PRETENSES. 

See  Indictment  and  Information,  ^s»10. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Commerce,  ^=»8,  16,  27 ;  Master  and  Serv- 
ant, <&=»204,  228,  250%. 

FEES. 

See  Courts,  ^=»190. 

FERRIES. 

See  Carriers,  ^3»35. 

FINES. 

See   Injunction,  ^s>'2Hz. 

FIRES. 

Bee  BaJlment,  ^s»81. 

FIXTURES. 

See. Eminent  Domain,  4s»45. 

FOOD. 

See  Hawkers  and  Peddlers,  ^s94;    Municipal 
X)orporation8,  ^=9591. 

^=»5  (N.Y.Sup.)  In  an  action  by  th*  people 
for  a  penalty  for  selling  to  a  cheese  factory 
adulterated  milk,  or  milk  diluted  with  water, 
contrary  to  Agricultural  Law,  J  33,  it  is  no  de- 
fense that  defendant,  before  offering  it  for  salei 
told  the  buyer  and  the  inspector,  who  was 
about  to  make  a  testj  that  four  c[uarts  of  pure 
water  had  been  accidentally  spilled  into  the 
can  of  milk.— People  v.  Hart,  181  N.  Y.  S.  796. 
Where  adulterated  milk  is  sold  to  a  cheese 
maker  in  violation  of  Agricultural  Law,  S  33, 
the  acceptance  of  the  milk  by  tfie  buyer  and  the 
inspector  could  not  and  did  not  waiTe  the  yio- 
lation  of  t^e  statute.— Id. 
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FORESTS, 

Se«  Woods  and  Forests. 

FORFEITURES. 

See  Commerce,  ^=3»8;  Insurance;  ^=»726;  Nav- 
igable Waters,  «=s>20. 

FORGERY. 

See  Bills  and  Notes,  <$=»517. 

FORMULAS. 

See  Sales,  ^=s>d99. 

FRANCHISES. 

See  Electricity,  ^=s»ll;  Gas,  ^5»14;  Naviga- 
ble Waters,  «S920. 

FRAUD. 

See  Appeal,  ^s»178;  Arrest,  ^=s>4;  Attach- 
ment, ^=8>47,  111 ;  Bills  and  Notes,  ^=s»332 ; 
CorporationcC  ^=s>206 ;  Frauds,  Statute  of ; 
Fraudulent  Conveyances;  Injunction,  ^=:»26, 
.28;  Ldmitation  of  Actions,  «=>100;  Mar- 
riage, ^=»54,  57,  58;  Principal  and  Agent, 
«=s»24, 171. 

!•  BEGEPTIOli'     CONSTAT  U  TIW  Q 

FRAITD,  AlfD  lilABIUTT 

THEREFOR. 

^s»4  (N.Y.Sup.)  A  thief,  who  induces  one  to 
become  a  bailee  of  the  goods  by  means  of  false 
representations  as  to  ownership,  is  liable  to 
him  for  damages  for  his  arrest  and  prosecution 
on  a  charge  of  receiving  stolen  goods,  though 
the  thief  did  not  know,  in  making  such  repre- 
sentations, that  arrest  would  foUow.^Habeeb  ▼. 
Daas,  181  N.  X.  S.  392. 

A  i^erson  may  be  liable  for  damages  for  fraud 
or  deceit,  although  he  does  not  intend  to  de- 
fraud any  particular  person,  and  may  not 
realize  the  exact  conseQuences  that  will  follow 
from  his  act— Id. 

One  must  be  deemed  to  have  intended  the 
natural  and  necessary  consequences  of  his  acts, 
and  where  such  acts  were  voluntary,  and  nec- 
essarily operated  to  defraud  others^  he  must  be 
deemed  to  have  intended  to  defraud.— Id. 
^=»25  (N.Y.Sup.)  Generally,  fraud  or  deceit, 
accompanied  with  damage,  gives  rise  to  a  good 
cause  of  action.— Habeeb  v.  Daas,  181  N.  Y. 
S.  392. 

n.  ACTIONS, 
(B)  Parties  aad  Pleadlas. 

^=^1  (N.Y.Sup.)  In  an  action  by  a  firm  of 
attorneys  against  a  broker,  who  received  mon- 
eys from  one  who  had  been  a  member  of  firm 
and  had  speculated  with  trust  funds,  complaint 
held  based  on  fraudulent  representations  and 
deceit,  and  to  state  only  one  cause  of  action, 
as  against  a  demurrer,  although  it  contains  al- 
legations that  the  funds  were  stolen  and  em- 
bezzled, and  that  defendant  knew  thereof.*- 
Deyo  V.  Hudson,  181  N.  Y.  a  846. 
^=^2  (N.Y.Sup.)  It  is  not  always  necessary  to 
allege  the  legal  conclusion  of  intent  to  defraud, 
since  such  intent  may  be  inferred  from  other 
allegations.— Habeeb  v.  Daas,  181  N.  Y.  S.  392. 


FRAUDS,  STATUTE  OF. 

See  Discovery,  ^=940;  Judgment,  ^C3>250;  Spe- 
cific Performance,  ^=»d9. 

VH.   SAU58  OF  GOODS. 

(A)  Oontraota  fVlthtn  Statute. 

^=:»82  (N.Y.Sup.)  Shares  of  joint-stock  com- 
panies are  neither  goods,  wares,  nor  merchan- 
dise, within  the  meaning  of  the  statute  of 
frauds.-Mills  v,  Friedman,  181  N.  Y.  S.  285. 

Vm.  REQUISITES  AND  SUFFICIENCT 
OF  WRITING. 

^=»I01  (N.Y^up.)  A  printed  name^  when  at 
the  top  of  an  order  blank,  may  be  appropri- 
ated or  assigned  to  a  particular  transaction  as 
a  signature  only  where  the  remainder  of  the 
blank  has  been  filled  in  by  the  party  to  be 
charged  therewith  or  his  duly  authorized  agent, 
and  a  buyer,  writing  his  order  on  seller's  blank, 
cannot  be  seller's  duly  authorized  agent.— £>a« 
gene  L.  Lezinsky  Co.  v.  Hoffman,  181  N.  Y.  S. 
732. 

^=s>l02  (N.Y.Sup.)  A  printed  name,  when  at 
the  top  of  an  order  blank,  may  be  appropriated 
or  assigned  to  a  particular  transaction  as  a 
signature^  only  where  the  remainder  of  the 
blank  has  been  filled  in  bv  the  party  to  be 
charged  therewith,  or  his  duly  authorised  agent, 
and  a  buyer,  writing  his  order  on  seller's  blank, 
cannot  be  seller's  duly  authorized  agent.— Eu- 
gene L.  Lezinsky  Co.  T.  Hoffman,  181  N.  Y. 
S.  732. 

X.  PUESADINO,  EVIDENCE,  TRIAL, 
AND   REVIEW. 

«=»I58(1)  (N.Y.Sfip.)  In  an  action  ^or  dam- 
ages for  failure  to  deliver  goods  alleged  to  have 
been  especially  manufactured  for  plaintiff,  and 
not  salable  in  the  ordinary  course  of  defend- 
ants' business,  where  no  writing  was  signed 
by  defendants,  and  the  value  of  the  goods  was 
more  than  $50,  the  burden  was  upon  plaintiff 
to  show  that  the  goods  were  to  be  manofac- 
tured  specially  for  him,  and  were  not  suitable 
for  sale  to  others  in  the  ordinary  course  of  the 
defendants'  business.— Greenbaum  v.  Stracher, 
181  N.  Y.  S.  738. 

FRAUDULENT  CONVEYANCES. 

n.   RIGHTS  AND  lilABIUTIES   OF 

PARTIES  AND  PURCHASERS. 

(A)   Orlsrtnal  Partlen.. 

^=s>l8l(5)  (N.Y.)  Where  a  debtor,  to  defraud 
creditors,  conveyed  land,  took  back  a  mortgage, 
and  assigned  the  mortgage  to  one  who  subse- 
quently foreclosed  it,  a  creditor  might  as  against 
tne  assignee  follow  the  proceeds  of  the  sale 
and  treat  it  as  taking  the  place  of  the  real 
property  on  which  the  mortgage  was  an  appar- 
ent but  fraudulent  Uen.— Jasper  v.  Roadnski, 
127  N.  B.  189. 

in.  REMEDIES  OF   CREDITORS  AND 

PURCHASERS. 
(A)  Persona  Entitled  to  Aiisert  InTalldlty. 

^206(1}  (N.Y.Sup.)  Under  Real  Property 
Law,  I  265,  providing  that  a  conveyance  shall 
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not  be  adjudged  fraudulent  as  against  cred- 
itors solely  on  the  ground  that  it  was  not 
founded  on  a  Valuable  consideration,  there -must 
be  existing  creditors  at  the  time  of  the  con- 
veyance to  raise  a  presumption  of  fraud. — ^Ter- 
mini V.  Huth,  181  N.  Y.  S.  224. 
^=3>2I6  (N.Y.Sup.)  In  a  suit  by  a  trustee  in 
bankruptcy  to  set  aside  conveyances  by  the 
bankrupt  made  two  years  before  the  adjudi- 
cation, he  cannot  prevail  by  merely  showing 
that  the  conveyances  were  voluntary,  without 
showing  that  the  bankrupt  was  then  insolvent, 
or  that  there  were  any  existing  creditors, 
though  an  action  for  tort  was  then  pending  in 
which  judgment  was  subsequently  recovered.— 
Termini  v.  Huth.  181  N.  Y.  S.  224. 

FREEZING. 

See  Carriers,  ^=s>119. 

GAMING. 

I«  QAMBIiING   CONTRACTS  AND 
TRANSACTIONS. 
(A)    Nature   and   Valldltr* 
<S=»2  (N.YJIun.Ct.)  In  view  of  Const.  N.  Y. 
art  1,  S  9,  forbidding  bookmaking  or  other  kind 
of  gamoUng,  and  Penal  Law,   §  991,   enacted 
thereunder,  making  all  wagers  or  bets  depending 
on  any  race  unlawful,  an  action  for  the  amount 
of  a  wager  made  on  a  horse  race  in  Louisiana/ 
even  though  enforceable  there,  cannot  be  main- 
tained in  the  state  of  New  York;  judicial  comi- 
ty not  requiring  its  enforcement^Nlelsen  v. 
Donnelly,  181  N.  Y.  S.  609. 

(B)  Rivlita  and  Remedlea  of  Parties, 

^=»25  (^^.Y3lfun.Ct.)  In  an*  action  to  recover 
on  bettmg  contracts  on  a  horse  race  in  New 
Orleans,  wherein  the  pleadings  were  oral,  the 
illegality  of  the  contract  appearing  on  plain- 
tiff's case  or  otherwise  established,  may  be  set 
up  as  a  defense,  though  not  affirmatively  plead- 
ed, and,  if  its  illegality  is  established,  the  court, 
of  its  own  motion,  will  refuse  to  enforce  it.— 
Nielsen  v.  Donnelly,  181  N.  Y.  S.  509. 
^=s>48(3)  (N.Y.Mun.Ct.)  In  an  action  to  recov- 
er upon  betting  contracts  on  a  horse  race  in 
New  Orleans,  wherein  the  pleadings  were  oral, 
the   illegality    of   the    contract    appearing    on 

Slaintiff's  cause,  or  otherwise  established,  may 
e  set  up  as  a  defense,  though  not  affirmatively 
pleaded.— Nielsen  v.  Donnelly,  181  N.  Y.  S.  609. 

GARAGES. 

See  Covenants,  ^s»51,  62;   Livefy  Stable  and 
Garage  Keepers. 

GARDENS. 

See  Eminent  Domain,  ^=»46. 

GAS. 

See  Master  and  Servant,  ^=9375;  Parties,  ^=> 

40. 
^=>I4(1)  (N.Y.Sup.)  Before  a  gas  rate  will 
be  deemed  unconstitutional,  complainant  must 
establish  confiscation  by  evidence  which  is  con- 
vincing beyond  a  fair  doubt. — Jamaica  Qasligbt 
Co.  V.  Nixon,  181  N.  Y.  S.  623. 


No  excess  profit  tax  may  properly 'be  includ- 
ed as  an  expense  in  computing  rates  to  be 
charged  by  a  gas  company  on  an  application 
for  a  temporary  injunction,  pending  determina- 
tion of  constitutionality  of  statute  fixing  rates. 
—Id. 

Where  a  company  manufacturing  gas  has 
agreed  vdth  a  subsidiary  company  seUing  gas 
as  to  price,  and  it  appears  that  such  subsidiary 
company  is  under  the  absolute  cobtrol  of  the 
parent  company,  the  fairness  of  the  agreement 
must  be  established  by  the  most  convincing 
proof  on  an  application  for  an  injunction  pend- 
ing a  proceeding  to  determine  constitutionality 
of  statute  fixing  rates.— Id. 

In  a  proceeding  by  a  gas  company  for  an  in- 
junction pending  a  proceeding -to  determine  the 
constitutionality  of  Laws  1906,  c.  125,  fixing 
rates,  evidence  held  not  to  present  such  a 
clear  case  as  to  justify  a  declaration  that  the 
existing  rate  for  gas  was  confiscatory.— Id. 
^=s»l4(2)  (N.Y.Sup.)  Provision  in  franchise  of 
gas  company  that  it  should  not  charge  consum- 
ers in  village  more  than  $1.40  per  1,000  cubic 
feet  constituted  contract  for  benefit  of  consum- 
ers, on  which  any  one  might  maintain  action  for 
enforcement.— Village  of  Freeport  v.  Nassau  & 
Suffolk  Lighting  Co.,  181  N.  Y.  S.  830. 

Gas  company^s  franchise  in  respect  to  pro- 
vision company  should  not  charge  consumers 
in  village  more  than  $1.40  per  1,000  cubic  feet, 
being  contract  made  in  name  of  village  for  ben- 
efit of  consumers,  village,  as  trustee  of  ex- 
press trust,  under  Code  Civ.  Proa  S  449,  may 
maintain  action  for  its  enforcement,  as  well  as 
a  consumer.— Id. 

Public  Service  Commissions  Law,  f  66,  subd. 
12,  does  not  authprize  a  gas  company,  where 
there  is  a  franchise  contract  between  a  vil- 
lage and  itself  providing  that  it  shall  not  charge 
consumers  of  gas  more  than  $1.40  per  1,000 
feet,  to  increase  the  contract  rate  by  the  mere 
filing  of  a  schedule,  without  any  action  by  the 
commission.- Id. 

GIFTS. 

See  Charities,  «s»18,  86;    Contracts,  #ss>76; 
Perpetuities,  <8=s>4;    WUls,  ^=s>614,  673. 

I.  IKTER  VIVOS. 

^=»28(2)  (N.Y.Sup.)  Where  bonds  were  volun- 
tarily given  to  a  person^  and  on  his  insistence  the 
donor  agreed  to  receive  the  interest  payable 
on  the  bonds  from  the  date  of  delivery  until 
her  death,  there  was  a  valid  gift.— In  re  Hum- 
phrey's ifstate,  181  N.  Y.  S.  169. 
^=»34  (N.Y.Sup.)  Where  corporate  stock  was 
delivered  on  agreement  that  all  dividends  during 
donee's  life  should  be  paid  to  the  donor,  and 
in  the  event  that  donee  should  predecease  the 
donor,  the  stock  should  revert  to  the  donor» 
and  for  su^ch  purpose  the  certificate  should  not 
be  presented  for  transfer  in  the  name  of  the 
donee,  there  was  no  valid  gift;  the  transaction 
being  testamentary  in  character.- In  re  Hum- 
phrey's Estate,  181  N.  Y.  S.  169. 
^=^41  (N.Y.Sup.)  Unless  a  donor  has  divested 
himself  absolutely  and  irrevocably  of  the  title, 
dominion,  and  control  of  a  gift,  he  has  power 
to  revoke.— In  re  Humphrey's  Estate,  181  N. 
Y.  S.  160. 
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GRAND  JURY. 

See  Indictment  and  Information,  ^»15b 

«=>7  (N.T.Sup.)  Under  Judiciary  Law,  K  190. 
192.  and  Code  Cr.  Proc.  f  226,  the  term  of 
Connty  Court  appointed  for  one  year,  at  which 
grand  juries  are  to  attend,  cannot  be  con- 
tinued in  session  into  the  next  year,  and  a 
grand  jury  cannot  be  validly  summoned  in  the 
second  year.-rPeople  ▼.  Henry,  181  N.  Y.  S. 
833. 

Under  Judiciary  Law,  {§  190,  192.  and  Code 
Cr.  Proc.  i  226,  where  a  grand  Jury  for  a 
given  term  has  been  summoned,  impaneled, 
and  discharged,  the  County  Court  cannot  sum- 
mon a  second  grand  jury  for  such  term.— Id. 
«=>33  (N.Y.Gen.Seas.)  No  evidence  should  be 
presented  to  the  grand  jury  which  will  not  be 
admissible  on  a  trial,  and  the  rules  which  gov- 
ern a  trial  iso  govern  the  proceedings  before 
the  grand  jury.--People  v.  Goldenberg,  181  N. 
Y.  S.  921. 

^=s>34  (N.Y.Gen.8ess.)  Where  members  of  the 
grand  jury  of  their  own  motion  ask  incom- 
petent questions,  it  is  the  duty  of  the  district 
attorney  to  explain  to  the  grand  jury  that  the 
law  (Code  Cr.  Proc.  {  256)  expressly  pro- 
hibits the  introduction  of  illegal  evidence,  and 
to  warn  them  that  indictments  found  on  such 
evidence  will  be  dismissed.— People  v.  Golden- 
berg, 181  N.  Y.  S.  921. 

^s»37  (N.Y.Gen.Sess.)  Grand  jury  has  the 
right,  under  Code  Cr.  Proc.  }  257,  to  hear  the 
defendants,  and  where  it  desired  to  hear  a  de- 
fendant, and  he  appeared  before  them  at  his 
own  request,  and  where  his  good  faith  was 
the  principal  question  at  issue,  and  he  was  not 
asked  a  single  question  concerning  the  trans- 
actions under  investigation,  and  wa9  not  al- 
lowed to  explain  to  the  jury,  though  subjected 
to  nomerous  incompetent  immaterial  questions, 
such  questions  were  prejudidiJ.— -People  v, 
Goldenberg,  181  N.  Y.  S.  921. 
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GUARANTY. 

See  Corporations,  ^=s>416,  484,  519;  Indemni- 
ty ;  Judgment,  ^s»250 ;  Principal  and  Sure- 
ty, ♦wis,  51. 

I.  REQUISITES  ANB   VAUBITr. 

♦s>4  (N.Y.Snp.)  A  contract  whereby,  in  con- 
sideration of  .certain  advances  made  to  a  third 
person,  the  signers  covenanted  and  agreed 
"that  all  such  advances  would  be  duly  repaid  at 
maturity  of  the  indebtedness,  and  to  that  end 
we  do  hereby  jointly  and  severally  assume  a 
joint  and  several  liability  with  said  company 
for  the  repayment  of  any  and  all  such  ad- 
vances," etc.,  such  assumption  of  liability  to 
remain  in  force  until  terminated  by  notice  in 
writing,  constituted  an  original  and  direct  ob- 
ligation, and  not  a  guaranty  agreement,  which 
must  be  collateral,  and  subsidiary  to  another's 
obligation.— Fischer  v.  Mahland,  181  N.  Y.  S. 
179. 

GUARDIAN  AND  WARD. 

See  Insane  Persons,  ♦=>13;  Wills,  ^3»59. 


I.  NATURE  AND  GROUNDS  OF 
REMEDY* 

<8=»I3  (N.Y.SQP.)  Where  the  depn^  commis- 
sioner of  charities  of  the  dty  of  Kew  York 
has  legally  committed  an  18  year  old  feeble- 
minded girl  in  indigent  circumstances  to  a  cus- 
todial asylum,  under  autibority  of  State  Chari- 
ties Law,  §  52,  as  added  by  Laws  1911,  c.  843, 
his  decision  cannot  be  reviewed  on  habeas  cor- 
ns.—People  ex  rel.  Ja'mes  t.  Nevin,  181  N. 
'   S.  821. 

H.  JURISDICTION,   PROCEEDINGS, 
AND  REUEF. 

^=»85(1)  (N.Y.Sup.)  On  habeas  corpus,  where 
it  appears  that  relator  has  been  properly  com- 
mitted to  a  state  custodial  asylum  as  a  feeble- 
minded person  in  indigent  circumstances,  the 
burden  did  not  rest  on  the  respondent  to  offer 
proof  that  relator  was  still  in  mdigent  circum- 
stances, in  order  to  detain  her.-— People  ex  rel. 
James  v.  Nevin,  181  N.  Y.  S.  821. 

HARMLESS  ERROR. 

See  Appeal ;  Criminal  Law,  «S9»1165-1170%, 

HAWKERS  AND  PEDDLERS. 

See  Licenses,  ^S9»22. 

^=s»4(l)  (N.Y.Gen.Ses8.)  The  commissioner  of 
licenses  of  the  city  of  New  York  has  no  au« 
thority  to  limit  the  license  to  peddle  mer- 
chandise to  the  sale  of  food  stuizs  only;  his 
power  under  the  charter  and  ordinances  being 
ministerial  merely.— People  v.  Meyer,  181  N. 
Y.  S.  S06. 

HAZARDOUS  OCCUPATION. 

See  Master  and  Servant,  ^s»361. 

HEALTH. 

II.  REOiriiATIONS  AND  OFFENSES. 

«=s>34  (N.Y.Sup.)  Where  petitioner  made  ap- 
plication to  the  commissioner  of  nubile  health 
of  the  city  of  New  York  to  have  nis  birth  re- 
corded, pursuant  to  the  provision  of  Greater 
New  York  Charter,  §  1241.  and  the  commis- 
sioner refused  to  do  so,  vhe  proper  remedy 
of  the  petitioner  was  first  to  apply  to  the. 
board  of  health,  and  then  review  the  action  of 
the  commissioner  by  certiorari,  and  not  by  an 
application  to  the  court  for  an  order  directing 
the  commissioner  to  record  the  date  and  place 
of  birth.— In  re  Eunhardt.  181  N.  Y.  S.  142. 


HEAT. 

See  Landlord  and  Tenant,  ^s»16d» 

HEBREWS. 

See  Marriage,  ^s»5& 
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HIGHWAYS. 

See  Bridges;   Municipal  Corporations,  «3s>657; 
Pleading,  <&=>364;    States,  «=s>184. 

in.  GOKSTRUCTIOK,  IMPROVE- 
MENT,  AKD  REPAIR. 

$=»  105(1)  (N.Y.CtCl.)  Under  the  Highway 
Law  (Consol.  Laws,  c.  25),  which  supplanted 
Laws  18&8,  c.  115,  as  amended,  authorizing 
counties  to  build  roads  with  state  aid,  re- 
quiring the  state  to  maintain,  repair,  control, 
and  supervise  a  highway  so  built,  except  when 
a  bridge  having  a  span  over  five  feet  was  to 
be  rebuilt  or  repaired,  in  which  case  the  town 
wherein  same  was  located  was  required  to  re- 
build and  repair  the  bridge,  a  contract  between 
a  town  and  the  highway  department,  which  pro- 
vided for  the  elimination  of  a  bridge  by  the 
town's  constructions  of  a  culvert  and  the  malt- 
ing of  a  fiU  above  the  culvert  up  to  the  level  of 
the  road,  whereby  the  state  was  to  pay  for  the 
fill,  is  binding  on  the  state;  the  town  not  being 
bound  to  eliminate  the  bridge.— Town  of  New 
Lebanon  v.  State,  181  N.  Y.  S.  322. 

V.   REOUUkTION  AND  U8E  FOR 

TRAVEIi. 

(B)  Vae  •£  Highway  and  Law  of  the  Road. 

«=s)l72(l)  (N.Y.)  The  failure  of  the  driver  of 
a  wagon  to  display  the  lights  required  by  High- 
way Law,  (  829a,  as  amended  by  Laws  1915,  c. 
867,  is  negligence,  not  merely  evidence  from 
which  the  jury  can  find  negligence.— Martin  v. 
HenEog,  126  N.  E.  814,  228  N.  Y.  164. 

Though  the  failure  to  display  lights  required 
by  statute  is  negligence,  it  does  not  bar  re* 
covery,  unless  it  was  the  proximate  cause  of 
the  accident.— Id. 

«»I84(1)  (N.Y.Sup.)  Allegations  in  com- 
plaint for  negligent  personal  injury,  to  the  ef- 
fect that  the  one  operating  an  automobile  for 
another  *'was  not  authorized  by  law  to  operate 
the  same,"  will  not  be  stricken  as  immaterial, 
as  the  operation  of  an  automobile  for  another 
by  an  unlicensed  chauffeur,  where  a  licensed 
chauffeur  is  required  by  statute,  is  prima  facie 
evidence  of  negligence,  for  the  jury,  in  con- 
nection with  other  facts  in  the  case  on  the 
question  of  liability.— Austin  v.  Rochester  Fold- 
ing Box  Co.,  181  N.  Y.  S.  275. 
€=»I84(2)  (N.Y.)  Where  a  collision  occurred 
more  than  an  hour  after  sundown  between  a 
buggy,  which  had  no  lights,  and  an  automobile, 
whose  driver  did  not  see  the  buggy,  a  causal 
connection  between  the  collision  ana  the  lack 
of  lights  may  be  inferred,  and,  if  nothing  else 
is  shown  to  break  the  connection,  is  prima 
facie  sufficient  to  establish  contributory  negli- 

ence.— Martin  v.  Herzog,  126  N.  E.  814,  228 

'.  Y.  164. 

Where  plaintifTs  intestate  was  killed  in  a  col- 
lision between  the  buggy  he  was  driving  without 
lights  and  defendants  automobile,  under  cir- 
cumstances warranting  the  inference  that  the 
lack  of  lights  was  the  proximate  cause  of  the 
collision,  the  burden  is  on  plaintiff  to  prove  that 
the  other  lights  on  the  highway  or  other  cir- 
cumstances were  sufficient  to  rebut  the  pre- 
sumption.—Id. 

<e=»  184(2)  (N.Y.Sup.)  Allegations  in  com- 
plaint for  negligent  personal  injury,  to  the  ef- . 
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feet  that  the  one  operating  an  automobile  for 
another  **was  not  authorized  by  law  to  operate 
the  same,"  will  not  be  stricken  as  immaterial, 
as  the  operation  of  an  automobile  for  another 
by  an  unlicensed  chauffeur,  where  a  licensed 
chauffeur  is  required  by  statute,  is  prima  facie 
evidence  of  negligence,  for  the  jury,  in  con- 
nection with  other  facts  in  the  case  on  the 
question  of  liability.— Austin  v.  Rochester  Fold- 
ing Box  Co..  181  N.  Y.  S.  275. 
<^=»I84(4)  (N.Y.)  In  an  action  for  death  re- 
sulting^ from  a  collision  of  defendant's  automo- 
bile with  decedent's  wagon,  which  was  without 
the  required  lights,  an  instruction  that  the 
jury  could  consider  the  absence  of  lights  in  de- 
termining contributory  negligence,  but  that 
such  absence  did  not  necessarilv  make  him 
negligent,  in  connection  with  a  refused  request 
that  the  absence  of  lights  was  prima  facie 
negligence,  tended  to  minimize  in  the  jury's 
minds  the  fault  of  decedent,  so  that  the  verdict 
for  plaintiff  was  properly  set  aside.— Martin  t. 
Hersog,  126  N.  E.  814.  228  N.  Y.  164. 

HOMICIDE. 

Vin.  TRIAL. 
{€)    lAstractloAs. 

^s»309fl)  (N.T.Snp.)  A  charge  that  manslaagh- 
ter  in  the  nrst  degree  is  the  doin^  of  some  act 
which  results  in  the  death  of  a  numan  being, 
but  when  done  without  any  intention  of  killing; 
and  when  a  deadly  weapon  is  used,  is  errone- 
ous, under  Penal  Law,  \  1090,  in  failing  to  re- 
fuire  the  act  to  be  done  in  ^e  heat  of  passion.— 
'eople  V.  Risico,  181  N.  Y.  3.  568. 

X.  APPEAL  AND  ERROR. 

«=s>340(8)  (N.Y.Sup.)  The  failure  of  the  court's 
charge  on  manslaughter  in  the  first  degree  to 
require  the  act  to  oe  done  in  heat  of  passion 
was  harmless,  and  beneficial  to  defendant.— Peo- 
ple V.  RJsico,  181  N.  y.  S.  660. 

HORSE  RACING. 

See  Gaming,  ^s>2,  25,  4&. 

HOSPITALS. 

See  Insane  Persons,  ^=»13. 

<8=s>7  (N.Y.)  A  hospital,  though  public,  is  liable 
to  persons  other  than  patients  tor  the  torts  of 
its  employ^  within  the  Une  of  their  employ- 
ment.—Murtha  V.  New  York  Homeopathic  Medi- 
cal College  and  Flower  Hospital,  126  N.  B.  722. 
228  N.  Y.  183. 

A  hospital  corporation  under  contract  to  fur- 
nish city  with  ambulance  service  under  Greater 
New  York  Charter,  §  693a,  added  by  Laws  1909, 
c.  395,  was  liable  for  injuries  sustained  in  col* 
lision  of  its  ambulance  w^ith  a  taxicab;  the 
state's  exemption  from  liability  for  torts  not  ex- 
tending to  its  agents  or  contractors.—Id. 

HUSBAND  AND  WIFE. 

See  Appeal,  «=>S43 ;  Contracts,  ^=»187;  Courts, 
^=»189;  Divorce;  Dower;  Executors  and 
Administrators,  €=s>22,  32,  85;  Marriage; 
Taxation.  «=>§79;  Wills,  «=»452,  574.  585, 
673.  719. 
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For  CAMS  In  DeeJHc.  •  Am JM*.  Kfly-N«.SerlM  •  IndcMC  a—  lame  topic  and  KST- 

n.   MAKRIAOB  SEmJSMBHTS. 

^=s>29(4)  (N.Y.Sap.)  A  proviflion  of  a  marriajre 
settlement,  made  between  citizens  of  the  Swim 
Republic  pursuant  to  the  law  of  their  canton, 
that  one-third  of  the  community  estate  of  the 
spouses  should  go  to  the  suryiying  children  on 
the  death  of  either,  is  supported  by  consideration. 
—In  re  Schmoll's  Estate,  181  N.  Y.  8.  5i2. 
$=s>31(4)  (N.Y.SupO  Under  a  marriage  settle- 
ment deed  conveying  realty  in  trust  for  the 
wife  for  life,  and  after  her  death  to  convey  to 
the  heirs  and  assigns  of  the  grantor  forever, 
the  graptor  has  a  "reversion,"  as  defined  by 
Real  Property  Law,  S  39,  which  is  descendible, 
devisable,  and  alienable.-*Montagae  t.  Ourtta, 
181  N.  Y.  S.  709. 

>       VX.  ACTIOHS. 

^=:»209(1)  (N.Y.Sup.)  Where  husband  and  wife 
owned  property  and  held  possession  thereof 
joinUy,  wife  could  not  in  her  own  name  recover 
for  conversion  of  the  property  as  against  third 
persons,  who  removed  and  stored  the  prop- 
erty upon  being  authorized  to  so  do  by  husband. 
— Mamitza  v.  Arnofsky,  181  N.  Y.  S.  25. 

X.  EimtllHO  AND  AIJEHATINO. 

^=s>325  (N.Y.Sup.)  Where  wife,  who  was  ot 
age,  married  husband  when  he  had  not  reached 
age  of  consent,  though  her  marriage  was  void- 
able under  Domestic  Relations  Law,  S  7,  prior 
to  its  annulment  her  rights  as  wife  existed,  and 
she  could  maintain  against  her  husband's  par- 
ents an  action  for  alienation  of  his  atfections.— 
Wolf  V.  Wolf.  181  N.  Y.  S.  368. 
€=:9326  (N.Y.Sup.)  Parents  of  husband,  who 
used  improper  means  to  alienate  him  from  his 
wife^while  suing,  under  Code  Civ,  Proc.  §  1744, 
and  Domestic  Relations  Law,  |  7,  to  annul  mar- 
riage because  husband  has  contracted  It  when 
under  age,  were  liable  to  wife  for  alienation, 
though  marriage  was  ultimately  annulled.— Woli 
V.  Wolf,  181  N.  Y.  S.  368. 
^=5>327  (N.Y.Sup.)  A  wife  mayf  maintain  an 
action  for  alienation  of  her  husband's  affections 
against  strangers,  and  also  against  his  parents. 
—Wolf  V.  Wolf,  181  N.  Y.  S.  368. 
^=s>334(l)  (N.Y.Sup.)  If,  prior  to  trial  of  wife's 
action  for  alienation  of  husband's  affections, 
marriage  haa  been  annulled  because  husband 
was  under  age,  fact  has  bearing  on  damages  re- 
coverable by  wife;  she  being  limited  to  those 
sustained  between  alienation  and  annulment.^ 
Wolf  V.  Wolf,  181  N.  Y.  S.  368. 

XI.  ORIMIHAIi  GONVEltSATIOK. 

<@=»342  (N.Y.Sup.)  Adultery  of  the  husband  is 
not  a  bar  to  action  by  him  for  criminal  con- 
versation with  his  wife,  committed  after  insti- 
tution of  divorce  action  brought  by  wife,  but 
before  the  final  decree.— Wolf  v.  Wolf,  181  N. 
Y.  S.  368. 

HYSTERICAL  BLINDNESS. 

See  Master  and  Servant,  ^s»373.  , 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 


iMfmrnU 


See  Landlord  and  Tenant,  ^s»306;  Municipal 
Corporations.*  «=>2e^-374,  827. 

INDEMNITY. 

See  Guaranty;   Insurance,  ^=»606. 

«=s>l3(l)  (N.Y.)  Where  an  elevator  installed  by 
defendant  in  a  department  store  fell,  due  to  de- 
fective equipment,  and  one  injnred  recovered 
from  the  department  store,  the  owner  of  the 
store  may  recover  from  the  seller  of  the  eleva- 
tor to  the  extent  that  it  was  not  protected  by 
in8urance.--John  Wanamaker,  New  York,  Inc., 
V.  Otis  Elevator  Co.,  128  N.  B.  718,  228  N.  Y. 
192. 

^s>l5(7)  (N.Y.)  In  an  action  by  a  department 
store  and  an  insurer  againat  defendant,  to  re- 
cover for  amounts  paid  to  one  injured  by  the 
fall  of  an  elevator,  evidence  held  sufficient  to 
show  that  the  elevator  construction  was  defec- 
tive.—John  Wanamaker,  New  York,  Inc.,  ▼. 
Otis  Elevator  Co.,  126  N.  E.  718,  228  N.  Y. 
192. 

INDICTMENT  AND  INFORMATION. 

See  Criminal  Law,  ^=91023;  Perjury,  ^=»29, 
31. 

II.  FIHDnf  O  AND  FILING  OF  INDICT- 
MENT OB  PaESENTMENT. 

«=»I0  (N.Y.Qen.Se88.)  Indictments  against 
G.,  under  Penal  Law,  S  952,  for  making  false 
statement  as  to  securities,  against  G.  and  an- 
other for  girand  larceny  in  the  second  degree  by 
obtaining  money  by  false  representations,  and 
against  G.  and  others  for  conspiracy  to  cheat 
and  defraud  named  persona  of  money  by  false 
representations  as  to  value  of  stock,  would  be 
dismissed,  on  motion,  where  minutes  of  grand 
jury  showed  that  all  charges  grew  out  of 
defendants'  promotion  and  sale  of  stock,  and 
that  G.,  who  had  appeared  before  grand  jury, 
was  subjected  to  immaterial  and  incompetent 
questions  and  given  no  opportunity  to  explain, 
as  such  questions  violated  defendant's  rights, 
and  Code  Cr.  Proc.  i  256,  permitting  only  legal 
evidence  to  go  to  grand  jury.— People  v.  Gol- 
denberg,  181  N.  Y.  S.  921. 
€=»I5(4)  (N.Y.Sup.)  Dismissal  of  indictment 
for  misdemeanor  on  ground  that  grand  jury 
returning  it  had  no  legal  status  does  not  bar 
a  resubmission  of  the  case  to  a  new  grand  jury. 
—People  V.  Henry,  181  N.  Y.  S.  833. 

Vn.  MOTION  TO  QUASH  OR  DISMISS, 
AND  DEMURREB. 

«=>I44  (N.Y.Sup.)  Where  the  grand  jury  was 
not  legally  impaneled,  a  motion  to  dismiss  an 
indictment  must  be  granted.— People  ▼.  Henry, 
181  N.  Y.  S.  833. 

INFANTS. 

See  Criminal  Law,  ^=:»741;  Divorce,  ^=»168; 
Habeas  Corpus,  ^=>13 ;  Husband  and  Wife, 
<S=»d25,  326,  334;  Marriage.  «s>5,  53,  64,  67 ; 
Master  and  Servant,  ^=:»405 ;  Negligence,  ^s» 
136. 
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INJUNCTION. 

See  Appeal,  ^=s>954 ;  Commerce,  «8=»8;  Courts, 
<S=>30,  493 ;  Gas,  «8=»14 ;  Landlord  and  Ten- 
ant, «=>76,  134,  761;  Municipal  Corpora- 
tions, <8=s>721.  845.  846;  Trade-Marks  and 
Trade-Names,  <8=»70,  75. 

n.  SUBJECTS  OF   PBOTEOTXON  AND 

BZXIBF. 
(A)  Aottona  and  Other  Leyal  Proceedlnv*. 

*=>26(7)  (N.Y.Sup.)  Plaintiff  corporation,  al- 
leging that,  in  transaction  whereby  majority 
stockholder  sold  out,  such  stockholder  acted  as 
agent  of  all  other  members  of  his  family,  in- 
truding present  holder  of  notes  given  by  com- 
pany, and  was  guUty  of  fraud,  there  was  no 
oona  tide  holding  of  notes,  company  may  set 
up  any  fraud  in  their  procurement  as  a  com- 
plete defense,  and  has  adequate  remedy  at  law 
in  action  on  the  notes,  and  is  not  entitled  to 
lojunctibn  restraining  action. — Motor  Car 
Equipment  Co.  v.  Abeles,  181  N.  Y.  S.  640. 
^=»28  (N.Y.Sup.)  An  action  will  not  lie  to  en- 
join the  execution  of  final  judgment  in  an  eject- 
ment action  pending  an  Appeal  therefrom.— 
Kaminsky  v.  Klasko  Finance  Corporation,  181 
N.  Y.  S.  563. 

Landlord,  for  whom  final  order  has  been  ren- 
dered in  summary  proceedings,  will  not  be  en- 
joined from  interference  with  tenant's  continu- 
ance of  possession  pending  appeal  from  final 
order  in  separate  action  for  such  injunction  by 
tenant,  under  Code  Civ.  Proc.  §  2265.  in  absence 
of  showing  that  Municipal  Court  did  not  have 

Jurisdiction,  or  that  the  final  order  was  procured 
y  fraud  or  collusion. — Id. 
If  it  were  shown  that  the  court  did  not  have 
jurisdiction  of  summary  proceeding,  or  that  the 
final  order  was  procured  by  fraud  or  collusion, 
a  suit  would  lie  for  an  injunction  restraining 
landlord  from  interfering;  with  tenant's  posses- 
sion, and  a  temporary  injunction  order  might 
properly  be  issued. — Id. 

(C)   GontraetM. 

«=5>59(1)  (N.Y.Sup.)  Where  defendant,  a 
manufacturer  of  stucco  calcined  plaster  and 
other  products,  made  a  term  contract  to  sell 
its  products  to  plaintiff,  a  manufacturer  of  fire- 
proof building  blocks,  partially  exclusive  to  ter- 
ritory in  which  plaintiff's  products  were  sold, 
and  to  give  plaintiff  priority  in  time  of  deliv- 
eries, whereupon  plaintiff  leased  land  from  de- 
fendant near  its  tactory  and  erected  a  factory 
thereon,  defendant's  further  violations  of  con- 
tract as  to  deliveries,  in  absence  of  adequate 
remedy  at  law,  may  be  enjoined.— Ebsary  Fire- 
proofing  &  Gypsum  Co.  v.  Empire  Gypsum  Co., 
181  N.  Y.  S.  270. 

(B)  Pabllo  Ollleera  and  Boards  and  Ma<- 
alctpalltle*. 

9=977(1)  (N.Y.Sup.)  When  the  city  assumes 
power  that  it  does  not  possess,  it  must  be  en- 
joined, the  same  as  any  citizen  would  be. — 
Brooklyn  City  B.  Co.  v.  Whalen,  181  N.  Y.  S. 
208. 

(G)  Personal  Rlyl^t*  and   Dntlos. 


ize  it,  and  an  agent  of  defendant  union  threat- 
ened and  attempted  a  strike  of  plaintiff's  em- 
pFoy^s,  who  refused  to  strike  and  united  in  an 
affidavit  that  they  did  not  wish  to  strike  and 
were  entirely  satisfied  with  wages  and  condi- 
tions of  work,  plaintiff  might  enjoin  the  union 
from  picketing  in  front  of  its  premises,  with 
its  concomitants  of  threats  and  intimidations 
of  plaintiff's  employes  and  annoyance  to  its  cus- 
tomers, on  the  ground  that  the  picketing  was  a 
malicious  and  unlawful  act— Stuyvesant  Lunch 
&  Bakery  Corporation  v.  Beiner,  181  N.  Y.  S. 
212. 

IV.   PRETiTMTNARY  AlVD  IKTEBLOCU- 

TOBT  nrjuKOTioirs. 

(A)  Ground*  and  Proceedlnvtr  to  Procure. 

^=»I40  (N.Y.Sup.)  Application  by  plaintiff  for 
injunction  pendente  lite,  restraimng  defendant 
landlord  from  removing  machinery  from  prem- 
ises in  controversy,  must  be  denied,  where  com- 
plaint fails  to  set  forth  facts  showing  great 
and  irreparable  injury  will  be  suffered  unless 
equitable  relief  is  granted;  mere  allegation  of 
such  injury,  apprehended  or  threatened,  un- 
supported by  facts,  being  insufficient,  while, 
under  Code  'Civil  Proc.  fi  603,  slch  defect  can- 
not be  supplied  by  affidavits.— Zazeela  v.  Fried- 
hinder,  181  N.  Y.  S.  673. 

<e=>l44  (N.Y.Sup.)  Where  an  action  is  brought 
for  injunctive  relief  only  in  order  to  warrant  a 
temporary  injunction,  facts  must  be  alleged 
which,  if  established,  would  warrant  a  perma- 
nent injunction.— Kaminsky  v.  Klasko  Finance 
Corporation,  181  N.  Y.  S.  563. 
^s»l47  (N.Y.Sup.X  In  suit  by  purchaser  of 
leased  premises  to  enjoin  subletting,  it  appear- 
ed by  defendants'  answer,  supported  by  uncon- 
troverted  affidavits,  that  the  premises  were  in 
possession  of  sublessees  at  the  time  of  the  sale, 
and  that,  while  the  lessor's  copy  of  the  lease, 
which  the  purchaser  received,  contained  printed 
provision  against  subletting,  this  provision  had 
been  stricken  from  lessee's  copy  by  authority 
of  the  lessor's  agent,  with  promise  that  it  should 
also  be  stricken  from  lessor's  copy.  Held,  that 
•plaintiffs  were  put  on  notice  that,  if  the  provi- 
sion against  subletting  was  effective,  it  had  been 
waived  by  the  lessor,  so  that  defendants  were 
entitled  to  reformation  of  the  lease  and  to  re- 
versal of  an  order  granting  a  temporary  in- 
junction.—Fischer  V.  Ginzburg,  181  N.  Y,  S. 
516. 

^=3>I57  (N.Y.Sup.)  A  tempora^  injunction  re- 
straining a  labor  union,  its  officers  and  mem- 
bers, in  connection  with  a  strike,  from  interfer- 
ing with  or  injuring  "in  any  way"  the  business, 
property,  or  contracts  of  an  employer,  and 
from  "preventing  or  attempting  to  prevent" 
contractors  or  others  from  doing  or  finishing 
work  under  contracts  or  arrangements  with 
such  employer,  will  be  modified  to  extend  only 
to  unlawful  conduct,  constituting  or  implying 
threats,  intimidation,  or  violence,  or  designed 
to  injure  the  employer's  business.— Michaels  v. 
HiUman,  181  N.  Y.  S.  165. 

(B)  Coatlnainy,    lIodlfyi[nir»   TaeatiniTy   or 

Dtaaolvlnir* 


€=»I0I(3)   (N.Y.Sup.)  Where     plaintiff,      the    «=>I73  (N.Y.Sup.)     A     temporary    injunction 
proprietor  of  a  restaurant,  refused  'to  union-    against  a  labor  union,  its  officers  and  members. 
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in  connection  with  a  sttike,  will  not  be  yacated 
upon  aflBdavits  where  the  acts  enjoined  are  il- 
legal and  tend  to  a  breach  of  the  public  peace, 
in  view  of  Penal  Law,  fifi  32,  2092,  and  sec- 
tion 580,  subd.  5,  although  the  alleged  facts 
upon  which  the  injunction  is  based  are  sub- 
stantially denied  by  affidavits.^Michaels  y.  Hill- 
man,  181  N.  Y.  S.  166. 

V.   PEBMAKENT  IN JUNOTION  AND 
OTHER  REIiIEF. 

^=»f97  (N.Y.Sup.)  Where  defendant,  a  manu- 
facturer of  stucco  calcined  plaster,  broke  its 
coDtmct  for  sale  of  its  products  to  plaintifif,  a 
manufacturer  of  fireproof  building  blocks,  by 
failing  to  give  plaintiff  an  agreed  priority  in 
time  of  delivery,  to  plain tiflrs  great  damage, 
though  the  greater  part  of  such  damages  were 
not  susceptible  of  proof,  further  breaches  of 
the  contract  may  be  enjoined,  and  judgment  giv- 
en for  such  inadequate  damages  as  plaintiff 
could  prove.— Bbsary  Fireproofing  ft  Gypsitm 
Co.  V.  Empire  Gypsum  Co.,  181  N.  Y.  S.  270. 

VX.  WBIT«  OBDEB  OB  DEOBEE,  8EBV« 
ICE.  ANB  ENFOBOEMENT. 

^=:»203  (N.Y.Sup.)  Order  restraining  comptrol- 
ler from  issttin^  corporate  stock  or  corporate 
stock  notes  of  city  upon  requisitions  made  dur- 
ing certain  years  hetd  to  prohibit  issuance  of 
corporate  stock,  thoush  given  merely  to  carry 
out  a  previous  obligation.— Scbieffelin  v.  Hylan, 
181  N.  Y.  S.  725. 

VIX.  VIOULTION   AN9   PUNISHMENT. 

«B»228  (N.Y.Sap.)  A  violation  of  an  injunc- 
tion order  by  a  subordinate,  whom  the  prin- 
cipal might  have  warned  after  service  of  the 
order,  does  not  relieve  the  principal  from  civil 
liability.— ScWeffelin  v.  Hylan,  181  N.  Y.  S.  726. 
^s»232  (N.Y.Sup.)  In  taxpayer's  action  to  en- 
join issuance  of  corporate  stock  or  notes  of 
city,  the  court,  in  adjudging  comptroller  guilty 
of  civil  contempt  for  issuance  of  stock  after 
service  of  restraiig^g  order,  properly  fined 
comptroller  $250  and  costs,  under  Judiciary 
Law,  9  778.— Schieffelin  v.  Hylan,  181  N.  Y.  S. 
725. 

INNKEEPERS. 

See  Damages,  ^=s»56 ;  Master  and  Servant,  ^b» 
876. 

^=9 10  (N.Y.)  An  innkeeper  is  liable  under  the 
rule  of  ^respondeat  superior  for  all  acts  of  a 
servant  who  in  the  course  of  his  duties  without 
justification  forced  entrance  into  plaintiff's 
room  and  there  used  insulting  language  and 
arrested  her  husband.— Boyce  v.  Greeley  Square 
Hotel  Co.,  126  N.  E.  647.  228  N.  Y.  106. 

Where  the  servant  of  an  innkeeper  forcibly 
entered  a  guest's  room,  insulted  her,  etc.,  the 
guest  may  recover  either  on  the  theory  of  a 
tort  or  breach  of  contract,  for  frequently  a 
given  state  of  facts  will  sustain  either  theory. 
— ^Id. 

Where  the  servant  of  an  innkeepeif  forced  an 
entrance  into  plaintiff's  room,  insulted  her,  and 
arrested  her  husband,  plaintiff  is  entitled  to  re- 
cover for  the  willful  and  malicious  injury  such 
sum  as  would  compensate  her  for  the  injuries 
received  which  were  the  direct  results  H  the 


wrongful  acts;  it  being  immaterial  whether  the 
residts  flowed  directly  from  those  acts  or 
through  a  chain  of  causes  springing  exclusive" 
ly  from  them.— Id. 

Where  the  servant  of  an  innkeeper  forcibly 
entered  the  room  of  a  guest,  insulted  her,  and 
removed  her  husband  therefrom,  and  such  acts 
not  only  caused  mental  distress,  but  such  men- 
tal suffering  resulted  in  physical  pain,  the 
guest  may  recover  for  the  physical  pain.~Id. 

INSANE  PERSONS. 

See  Action,  <©=»68;  Costs,  <g=»164.  160;  Evi- 
deuce.  ^=»67;  Executors  and  Administrators, 
<©=»22,  32;  Habeas  Corpus.  «=»13,  85;  WUls» 
^=s>55. 

XI.  INQUISITIONS. 

<S^I3  (N.Y.Sur.)  A  proceeding  whereby  a 
committee  of  the  personal  property  of  an  in- 
mate of  a  state  hospital  was  appointed,  pur- 
suant to  Code  Civ.  Proc.  f  2323a.  by  the  su- 
perintendent of  such  hospital,  after  notice  to 
the  inmate  personally  and  to  her  daughter,  the 
committee,  and  to  the  superintendent,  stating 
the  time  when  the  application  would  be  pre- 
sented to  the  court,  held  constitutional.— In  re 
Prentice's  Will,  181  N.  Y.  8.  670. 

rv.   CUSTODY   AND    SUPPORT. 

«=5>47  (N.Y.Sup.)  State  Charities  Law,  {  461, 
as  added  by  Laws  1914,  c.  361,  authorising  com- 
mitment of  indigent  feeble-minded  persons,  does 
not  repeal  section  52,  relating  to  the  same  sub- 
ject; both  sections  running  concurrenUy.— Peo- 
ple ex  rel.  James  v.  Nevin,  181  N.  Y.  S.  821. 

INSOLVENCY. 

See  Bankruptcy ;  Fraudulent  Conveyances,  ^b> 
216;  Mortgagee,  €3»262. 

INSPECTION. 

See  Discovery,  ^s»09;  Master  and  Servant. 
«=>124. 

INSTRUCTIONS. 

See  Criminal  Law,  ids>780;  Trial,  «=s>234-296. 

INSURANCE. 

See  Constitutional  Law,  ^=»229;  Ehcecat<«8 
and  Administrators,  ^s»86;  Indemnity,  ^s» 
13;  Judgment,  4&s>59a;  Sales,  «s>138 ;  Tax- 
ation, «s»48;    Wills,  €=»684. 

X.  OONTBOI.  AND  REGUUkTION  IN 
GENERAL, 

^=s>20  (N.Y.Sup.)  The  agent  for  a  foreign  fire 
insurance  company  was  not  chargeable  with  the 
tax  on  premiums  on  contracts  of  reinsurance, 
under  Greater  New  Yorlc  Charter,  f  799,  as 
amended  by  Laws  1915,  c.  694.— Drennan  t. 
Hampton,  181  N.  Y.  S.  777.  . 

Where  agent  of  foreign  fire  insurance  com- 
pany, not  chargeable  with  tax  on  premiums  on 
contracts  of  reinsurance,  under  Greater  New 
York  Charter,  |  799,  as  amended  by  Laws  1915, 
c.  594,  nevertheless  voluntarily  paid  such  tax  to 
fire  commissioner  of  city,  without  any  mistake* 
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fraud,  or  duress,  he  cannot  be  allowed  such  pay- 
ment as  an  offset  in  the  commissioner's  action 
to  recover  a  balance  alleged  to  be  due  on  ac- 
count of  taxes  on  premiums.— Id. 

Under  Greater  New  York  Charter,  |  799, 
as  amended  by  Laws  1915,  c.  594,  agent  of  for- 
eign fire  insurance  company  must  pay  a  tax  of 
2  per  cent,  on  premiums  on  fire  policies  effect- 
ed on  property  within  the  city,  without  deduc- 
tion of  premiums  on  reinsurance  effected  by 
him  as  such  agent.-— Id. 

IV.  INSURABLE  nCTEREST. 

^=s>M5(3)  (N.T.Sup.)  A  warehouseman  has 
an  insurable  interest  in  goods  to  which  he  has 
no  title,  and  may  recover  for  their  loss  in  its 
entirety  under  a  policy  insuring  goods  held  *'in 
trust  or  on  commission,"  or  **soid  but  not  re- 
moved."—Lewis  V.  Home  Ins.  Co.,  181  N.  Y.  fl. 
839. 

V.  THE  OONTRAOT  IK  OENERAIi. 

(B)  Conatractlon  and  Operation. 

«S9|56(1)  (N.Y.Sup.)  It  is  not  forbidden  by 
the  law  that  a  policy  shoold  be  so  framed  as 
that  the  insurance  shall  be  inseparably  attached 
to  the  property  meant  to  be  coveredn  so  that 
successive  owners  during  the  continuance  of  the 
risk  shall  become  in  turn  the  parties  really  in- 
sured.—Lewis  V.  Home  Ins.  Co.,  181  N.  x.  S. 


XI.  ESTOPPEL,  WAIVER,  OR  AGREE- 
MENTS ATFECTIlfO  RIGHT  TO 
AVOID  OR  FORFEIT  POLICY. 

€=s>389(9)  (N.Y.Sup.)  Issuance  of  a  policy,  pro- 
viding that  it  should  be  void  if  the  insured  had 
previously  been  rejected  by  the  company,  was  a 
waiver  of  prior  rejections,  since  insurer  must 
be  charged  witii  knowledge  of  the  facts  shown 
by  its  own  records.— Atlas  v.  Metroik)litan  Life 
Ins.  Co.,  181  N.  Y.  S.  363. 
^=»392(1)  (N.Y.Sup.)  Insurer's  receipt  of  pre- 
miums continuously  after  issuance  of  life  policy 
was  a  waiver  of  breach  of  provision  that  policy 
should  be  void  if,  when  issued,  there  was  in 
force  any  policy  on  insured's  life  previously  is- 
sued by  insurer,  for  a  clause  in  the  policy  that 
Insurer  ''shall  not  be  presumed  *  *  *  to 
know  of  the  existence  of  any  previous  policy" 
must  be  construed  with  a  following  clause,  "and 
in  such  case  the  Issue  of  this  policy  shall  not  be 
deemed  a  waiver  of  this  condition,"  as  intended 
only  to  permit  the  company  to  examine  its  rec- 
ords after  the  issuance  of  the  policy,  to  deter- 
mine whether  it  had  written  a  previous  policy, 
so  that  it  would  not  be  bound  by  the  mere  is- 
suance.—Atlas  V.  Metropolitan  Life  Ins,  Co., 
181  N.  Y.  S.  363. 

ZUL  EXTENT  OF  LOSS  AND  LLA- 

BILITT  OF  INSURER. 

(B)  Accident  and  Healtb  Inanrnnce. 

C=s>53l  (N.Y.Sup.)  Where  the  holder  of  an  ac- 
cident policy  insuring  against  death  from  bodily 
injuries  in  his  application  warranted  that  his 
occupation  was  that  of  "advertising"  and  ''so- 
liciting and  oflSce  work,"  and  was  classed  as 
a  preiferred  risk,  the  provisions  of  the  policy 
as  to  service  in  the  army,  together  with  the 
warranties,  were  binding  upon  the  insured,  and 


put  him  on  inquiry  as  to  what  was  the  classic 
fication  of  risk,  and  such  warranties  and  classi- 
fications became  a  part  of  the  contract.— Gillies 
V.  Preferred  Ace.  Ins.  Co.  of  New>York,  181 
N.  Y.  S.  550. 

Where  the  holder  of  a  polic3f  insuring  against 
death  from  accidental  means  in  his  application 
warranted  his  occupation  to  be  that  of  "ad- 
vertising" and  "soliciting  and  office  work,"  and 
the  classifications  excluded  army  officers  in 
field  service,  and  insured  while  a  commissioned 
officer  in  tne  United  States  army  was  killed 
in  battle,  benefits  were  recoverable  only  under 
the  extrahazardous  classification  in  an  amount 
fixed  in  accordance  therewith.— Id. 

XTI.'  RIGHT  TO  PROCEEDS. 

^=:>582  (N.Y.Sup.)  Under  a  policy  insuring 
goods  held  "in  trust  or  on  commission,"  or 
"sold  but  not  removed,"  issued  to  and  in  the 
name  of  a  warehouseman  for  the  benefit  of  the 
true  owners,  the  true  owner  may  sue  and  re- 
cover his  interest,  where  there  was  a  legal  duty 
owing  by  the  warehouseman  to  the  true  owner 
to  take  care  of  the  goods,  so  that  the*  insurer's 
promise  to  pay  loss  is  enforceable  by  the  party 
for  whose  interest  it  is  made.— Lewis  v.  Home 
Ins.  Co.,  181  N.  Y.  S.  839. 

XVIL  PAYMENT  OR   DISCHARGE, 
CONTRIRUTION,  AMD  SUB- 
ROGATION. 

(@=:>603  (N.Y.Sup.)  If  a  landlord  was  not  Uable 
for  injury  to  the  tenant's  goods  by  bursting  of 
sprinkler  system,  caused  oy  failure  to  heat, 
there  could  be  no  release  of  the  landlord  which 
would  impair  the  right  of  the  tenant's  insurer 
to  subrogation.— Franklin  Fire  Ins.  Co.  of  Phil- 
adelphia V.  Weinberg,  181  N.  Y.  S.  15. 
€=»606(5)  (N.Y.)  Where  an  insurer  agreed  to 
indemnify  thepurchaser  of  an  elevator  to  the 
extent  of  $5,000  for  any  loss  imposed  on  it  by 
law  for  damages,  etc.,  to  defend  suits  and  pay 
expenses,  and  recovery  was  ,  had  against  the 
purchaser  on  account  of  tl|Afall  of  the  elevator, 
the  insurer  is  subrogated  lo  purchaser's  rights 
to  the  extent  of  costs  and  amount  of  indemnity* 
but  neither  to  attorney's  fees  nor  expenses  of 
trial,  for  purchaser  did  not  incur  anv  such  ex- 
penses.— John  Wanamaker,  New  York,  Inc.,  v. 
Otis  Elevator  Co..  12d  N.  £.  718,  228  N.  Y. 
192. 

Where  the  insurer  'agreed  to  indemnify  policy 
holder  to  the  extent  of  $5,000  on  account  of  re- 
covery resulting  from  operation  of  an  elevator 
purchased  from  defendant,  and  to  defend  suits, 
and  on  appeal  judgment  against  policy  holder 
for  injuries  suffered  by  a  third  person  as  a  re- 
sult of  the  fall  of  the  elevator,  was  reversed  by 
the  Appellate  Division,  whereupon,  on  the  in- 
jured party's  appeal  to  the  Court  of  Appeals,  the 
insurer  defended  the  same,  all  costs  incurred 
on  the  appeals  may  be  recovered  by  the  in- 
surer from  defendant^notwithstanding  the  latter 
appeal  was  decided  in  .favor  of  the  party  in- 
jured.— Id, 

XX.   MUTUAIi   BElfEFIT    HTSITRAKOR 

(A)   Corporation*  and   A»»oolatloa«. 

^=^695  (N.Y.Sup.)  Agreement  in  application 
for  membership  in  a  fraternal  benefit  assoda- 
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tion  and  provisiona  in  the  by-laws  and  consti- 
tution of  the  association  to  take  agent  of  the 
association  as  the  representative  of  the  appli- 
cant, and  not  the  association,  held  invalid,  as 
against  public  policy.— Sweeney  v.  Independent 
Order  of  Foresters,  181  N.  Y.  S.  4. 

(B)  THe  <7onti«ot  «M  Geiteral.  < 

^=»7I8  (N.Y.Co.Ct.)  A  fraternal  insurance 
contract  is  made  up  of  the  certificate  of  mem- 
bership, together  with  the  constitution  and 
by-laws  of  the  association.— Tierney  v.  Perkins, 
181  N.  Y.  S.  319. 

<8=»7I9(1)  (N.Y.Co.Ct.)  The  constitution  and 
by-laws  of  a  fraternal  benefit  association  may 
be  amended,  and  the  amendments  made  binding 
on  those  already  members,  if  the  amendments 
are  regularly  made  and  are  reasonable  in  their 
terms  and  operation.— Tierney  v.  Perkins,  181 
N.  Y.  S.  319. 

<&=>7I9(2)  (N.Y.Co.Ct.)  Where  the  constitu- 
tion of  a  fraternal  benefit  association,  at  the 
time  the  certificate  was  issued,  provided  for 
payment  to  the  member's  heirs  in  the  absence 
of  a  designation  of  beneficiary,  a  subsequent 
amendment  providing  that  if  no  beneficiary  was 
designated,  and  there  were  no  surviving  depend- 
ents of  the  member,  all  right  to  the  benefit 
should  cease,  was  unreasonable  and  did  not  pre- 
vent recovery  by  a  member's  heirs.— GKerney 
V.  Perkins.  181  N.  Y.  S.  319.  * 
9S9720  .(N.Y.Sup.)  The  possession  by  plaintiff 
of  a  fraternal  benefit  association  certificate, 
issued  to  her  husband  and  in  her  name  as  bene- 
ficiary, was  presumptive  evidence  of  delivery 
and  ownersliip.— Sweeney  v.  Independent  Order 
of  Foresters,  181  N.  Y.  S.  4. 
^s>724(l)  (N.Y.Sup.)  The  word  ^'dispensation," 
as  used  in  the  constitution  and  by-laws  of  a  fra- 
ternal benefit  organization,  giving  certain  offi- 
oers  power  to  grant  dispensations  to  initiate 
applicants  for  membership,  means  "an  ezemp- 
.tion  from  some  laws;  a  permission  to  do  some- 
thing forbidden;  an  allowance  to  omit  some- 
thing commanded;"  "the  granting  of  a  license, 
or  the  license  itself;  that  is,  the  dispensing 
with  a  law  or  exempting  a  particular  person 
from  the  obligation  to  comply  with  its  injunc- 
tions" (citing  Words  and  Phrases,  Dispensa- 
t](Hi).— Sweeney  v.  Independent  Order  of  Fores- 
ters. 181  N.  Y.  S.  4. 

«=>724(2)  (N.Y.Sup.)  Where  Supreme  Chief 
Kanger  had  power  to  ^rant  dispensations  to  ap- 
plicants for  membership,  such  as  he  might  deem 
to  be  in  the  interest  of  the  order,  and  to  vest 
his  deputy  with  powers  additional  to  those  giv- 
en him  in  the  constitution  and  by-laws,  such 
deputy,  in  the  absence  of  a  showing  to  the  con- 
trary, will  be  held  to  have  had  authority  to  ap- 
prove an  application  and  to  classify  the  appli- 
cant as  to  his  occupation,  etc.,  where  he  insert- 
ed his  name  in  the  application  as  a  voucher  or 
proposer  of  the  applicant,  and  a^ded  his  title 
of  office,  which  was  approved  at  the  home  of- 
fice; his  acts  being  entitled  to  the  presumption 
that  they  were  honestly  and  legally  performed 
when  he  determined  that  applicant  was  not  per- 
sonally engaged  In  the  sale  of  liquor,  and  that 
what  he  did  was  ateam  fitting,  having  knowledge 
of  all  the  facta.-— Sweeney  v.  Independent  .Or- 
der of  Foresters,  181  N.Y.  &  4. 


«s»726  (N.Y.Co.Ct.)  The  law  does  not  favor 
forfeiture  of  membership  certificates  in  frater- 
nal '  benefit  associationa.— Tierney  t.  Perkins, 
181  N.  Y.  S.  319. 

(F)  Actions  for  Benellta. 

^s»805(l)  (N.Y.Sup.)  Where  beneficiary  was 
told  by  a  fraternal  benefit  association  that  they 
would  not  pay  death  benefits,  and  but  one  ouf- 
come  could  be  expected  or  was  possible,  she 
properly  applied  to  the  court  for  redress,  with- 
out exhausting  the  remedy  given  her  under  the 
constitutioiii  and  laws  of  the  association;  the 
law  not  requiring  a  vain  thing  to  be  done.— 
Sweeney  v.  Independent  Order  of  Foresters, 
181  N.  Y.  S.  4. 

INTEREST. 

See  Appeal,  ^s»1078:  Bminent  Domain,  ^s» 
247;    Trusts,  9s9219. 

INTOXICATING  LIQUORS. 

See  Landlord  and  Tenant,  ^ss>13Kk 

JAILS. 

See  Criminal  Law,  ^=3>1210. 

JITNEYS. 

See  Municipal  Corporations,  €=s>273%,  703. 

JOINT  ADVENTURES. 

^ss>5{2)  (N.Y.Sup.)  Complaint  in  ax*tion  for 
share  of  profits  made  on  ccmtracts  for  manufac- 
turing niuforms  for  the  government  held  bad  in 
not  showing  thev  were  made  on  orders  procur- 
ed by  plaintiff,  in  which  case  alone,  under  tiie 
contract  between  the  parties,  plaintiff  was  en- 
titled to  share  in  the  profits;  allegation  that 
he  fully  performed  the  contract,  it  sufficient 
under  Code  Giv.  Proc  9  533,  without  statement 
of  the  facts,  being  satisfied  by  his  having  made 
reasonable  efforts  to  procure  orders,  though  he 
obtained  none.~Davis  v.  Friedman,  181  N.  Y. 
S.  469. 

JOINT-STOCK  COMPANIES 

See  Frauds,  Statute  of,  €=s>82. 

JUDGMENT. 

See  Courts,  ^=3>189;  Criminal  Law,  9s9l023; 
Execution;  Injunction,  ^=3>28 ;  Pleading,  ^=9 
350. 

For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  judgments,  see  Appeal. 

HI.  ON  CONSENT,  OFFEB,  OR  AD- 
MISSION. 

^=»9I  (N.Y.Sup.)  Where  a  lease,  originally  for 
10  years,  which  provided  that,  if  the  landlord 
should  sell  or  be  "defeased  of  title,"  the  tenant 
should  be  reimbursed  in  varying  percentages 
for  improvements,  was  modified  by  a  supple- 
mental agreement  extending  the  term  for  21 
years,  which  required  the  tenant  to  make  addi- 
^tional  improvements,  a  consent  judgment;  in- 
serting in  the  danse  of  the  originisl  lease,  pro- 
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Tiding  for  compensation  to  the  tenant  for  im> 
proTements,  an  express  declaration  that  such 
payments  should  terminate  the  lease,  was  not  an 
adjudication  that  the  supplemental  agreement  did 
not  supersede  such  clause,  and  give  the  tenant 
a  fixed  term,  for  lease  should  be  construed  as 
though  provision  inserted  was  there  originally. 
—Beekman  ▼.  Stern,  181  N.  Y.  S.  878. 

VI.   ON  TRIAI.  OF  ISSinSS. 

(A.)    Readltloiiy   Form,    and   Reaitl»it«0    la 
General. 

^=s»l97  (N.T.)  A  judgment  granting  a  motion 
to  dismiss  the  complaint  at  the  dose  of  the 
plaintiffs  testimony,  where  defendant  had  not 
rested  pending  the  motion,  and  the  discussion 
between  court  and  counsel  was  whether  plaintiff 
had  established  a  prima  facie  case,  was  a  judg- 
ment of  nonsuit,  not  a  judgment  of  dismissal 
on  the  merits.— Jonathan  Ring  &  Son  v.  Winola 
Worsted  Yarn  Co.,  126  N.  E.  514,  228  N.  Y. 
127. 

A  judgment  of  dismissal  on  the  merits  may 
be  based  on  plaintiff's  evidence  alone,  and  the 
mere  failure  of  defendant  to  rest  pending  a 
decision  of  his  motion  to  dismiss  is  not  conclu- 
sive that  the  judgment  is  not  on  the  merits. 
-Id. 

(C)  Conformity   to    Prooea*.   Pleadlnira* 
Proofs,  and  Verdict   or  Flndlnss. 

^=9250  (N.Y.Sup.)  In  action  on  guaranty  to 
pay  third  party's  indebtedness  on  the  theory  of 
pure  guaranty,  defended  on  ground  that  guar- 
anty was  not  in  writing,  and  therefore  void  un- 
der statute  of  frauds,  judgment  cannot  be  ren- 
dered for  plaintiff  on  theory  that  defendant  had 
acquired  an  interest  in  third  party's  business, 
was  personally  interested  in  procuring  plaintiff's 
forbearance  to  sue,  and  that  his  promise  to  pay 
third  party's  notes  was  therefore  an  original 
promise,  though  defendant  did  not  object  to 
evidence  in  support  of  such  theory;  such  evi- 
dence being  admissible  under  theory  on  which 
action  was  brought.— Bums  Bros.  v.  Adams,  181 
N.  Y.  S.  382. 

^=>252{S)  (N.Y.Sup.)  In  an  action  to  establish 
and  enforce  a  trust  in  personal  proj^erty  of  a 
decedent  whose  estate  was  in  administration 
by  a  public  administrator,  and  where  his  an- 
swer does  not  ask  for  the  surrender  of  the 
stock  to  him  by  a  bailee,  no  such  relief  can 
be  granted.— Orton  v.  Tannenbaum,  181  N.  Y. 
S.  84. 

Vni.   AMENDMENT,     CORRECTION, 
AND  REVIEW  IN  SAME  COURT. 

^=9305  (N.Y.)  A  judgment  of  nonsuit,  which 
was  the  proper  judgment  under  the  circum- 
stances, cannot  thereafter  be  set  aside  by 
the  trial  judge  and  a  judgment  dismissing  the 
complaint  on  the  merits  be  entered,  even  though 
defendant's  counsel  and  the  court  intended  the 
original  judgment  to  be  a  dismissal  on  the 
merits.— Jonathan  Ring  &  Son  v.  Winola 
Worsted  Yarn  Co.,  126  N.  E.  514,  228  N.  Y.  127. 

ZI.   COIiXiATERAIi  ATTACK. 

(B)  Grounds. 

^=»498  (N.Y.Sup.)  Oourt's  determination  as  to 
its  jurisdiction  in  action  against  foreign  execu* 


trix  was  res  judicata,  on  substitution  of  admin- 
istrator with  the  will  annexed  as  party  defend- 
ant on  death  of  foreign  executrix.— Thorbum 
V.  Gates,  181  N.  Y.  S.  620. 

Xm.  MERGER  AND  BAR  OF  CAUSES 
OF  ACTION   AND  DEFENSES. 

(B)  Canses  of  Action  and  Defenses  Nerv- 
ed, Barred,  or  Concluded. 

«=5>585(4)  (N.Y.)  Where  a  debtor,  for  the  pur- 
pose of  defrauding  creditors  conveyed  land,  took 
back  a  mortgage,  and  assigned  the  mortgage, 
a  decree  foreclosing  the  mortgage  in  a  suit 
to  which  a  judgment  creditor  was  made  a  par- 
ty, on  an  allegation  that  he  had  or  claimed  an 
interest  or  lien  subsequent  to  the  mortgage, 
did  not  bar  an  action  by  such  creditor  to  nave 
the  conveyances  adjudged  fraudulent  and  for 
judgment  against  the  fraudulent  assignee  of  the 
mortgage,  where  the  questions  of  fraud  were 
not  tendered,  litigated,  or  determined  in  the 
foreclosure  suit,  and  the  decree  was  entered  by 
default  on  a  stipulation  between  the  assignea 
and  the  debtor's  trustee  in  bankruptcy  permit- 
ting an  inference  of  fraud.— Jasper  v.  Bosinski, 
127  N.  B.  189. 

<&»590(4)  (N.Y.Mun.Ct.)  Where  plaintiflE  pur- 
chased an  automobile  under  a  contract,  and 
thereafter  rescinded  the  sale,  and,  on  the  seller's 
refusal  to  accept  a  tendered  return  of  the  car, 
stored  it  in  a.  garage  and  insured  it  against 
theft*  and  fire,  and  notified  the  seller  that  it 
would  be  held  liable  for  such  expenses,  and  such 
storage  and  insurance  continued  until  after  a 
judgment  for  purchaser  for  the  purchase  price 
had  been  affirmed  on  appeal  and  paid«  sadtt 
judgment,  in  which  no  claim  was  made  for 
such  expenses,  was  not  a  bar  to  his  action  there- 
for.—Gant  V.  Cutting-Larson  Co.,  181  N.  Y. 
S.  581. 

XIV.  CONCLUSIVENESS    OF    ADJUDI- 
CATION. 

(A)  Jndgrmeut*   Conclnsive  In   General. 

<d=s>642  (N.Y.Sup.)  Judgment  absolute  for  plain- 
tiff, on  affirmance  by  Court  of  Appeals  of 
judgment  of  Appellate  Division^  reversing  judg- 
ment for  defendant  and  grantmg  a  new  trial, 
can  have  no  greater  effect  than  such  a  judg- 
ment as  could  have  been  rendered  against  de- 
fendant on  a  new  trial.— Stehli  v.  Town  of  Oys- 
ter Bay,  181  N.  Y.  S.  385. 

(D)  Jndvments  in  Fartlcnlar  Classes  of 
Actions   and   Proceedlnffs. 

<S=>747(1)  (N.Y.Sup.)  Under  Code  Civ.  Proc.  H 
1524,  1526,  judgment  in  ejectment  is  conclusive 
on  sill  points  and  questions  litigated  and  de- 
termined, titles  put  in  issue  and  tried,  as  well 
as  right  of  possession,  and  bars  any  subsequent 
action  between  the  parties  or  their  privies  for 
the  same  land.— Stehli  V.  Town  of  Cb^ster  Bay, 
181  N.  Y.  S,  885. 

Though  ejectment  is  for  only  part  of  a  beach, 
by  reason  of  plaintiff's  lease  of  the  remain- 
der barring  its  right  to  inunediate  possession 
thereof,  judgment  for  plaintiff  is  res  judicata 
on  a  subsequent  action  for  the  remainder;  the 
issue  involving  the  title  to  the  whole  beach  be- 
ing, directly  tendered,  accepted,  and  tried  in 
the  former  action.— Id. 
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XVn.   FO&BIGir  JUDGMENTS. 

^=»8I5  (N.T.Sap.)  Where  a  foreign  executrix 
was  served  while  in  New  York  in  an  action 
against  her  in  her  representatiye  capacity,  un- 
der Code  Civ.  Proc.  §  1836a,  authorizing  such 
service,  held  that,  though  there  were  no  assets 
within  the  state,  judgment  against  the  foreign 
executrix  will  be  binding,  and  entitled  to  full 
faith  and  credit  as  any  judgment,  under  Const. 
U.  S.  art,  4,  {  1,  and  Act  Cong.  May  26,  1790 
<U.  S.  Comp.  St.  S  1519).— Helme  v.  Buckelew, 
181  N.  Y.  S.  104. 

XIX.  SUSPEKSIOW,       EWrOBGEBIElfT, 
AND  REVIVAIi. 

^=s>85S(l)  (N.Y.)  The  Supreme  Court  has 
chancery  jurisdiction  of  a  supplemental  bill 
after  decree  to  give  effect  to  the  decree,  and 
such  bill,  at  least  when  limited  to  the  same 
parties,  is  not  an  independent  suit.— Rudiger 
V.  Coleman,  126  N.  B.  723,  228  N.  Y.  225. 

XXn.  PI^EABING  AND  EVIDENCE  OF 

JUDGMENT  A8  ESTOPPEIi  OB 

DEFENSE. 

«=>95l(l)  (N.Y.)  The  burden  of  proof  to 
show  that  a  judgment  is  res  judicata  is  upon 
the  one  asserting  it.— Jasper  t.  Rozinski,  127 
N.  E.  189. 

<8=»956(2)  (N.Y.Sup.)  Where  judgment  absolute 
on  an  affirmance  without  opinion  is  relied  on 
as  res  judicata,  the  record  in  the  prior  action 
may  be  examined  to  determine  what  was  there 
involved.— Stehli  v.  Town  of  Oyster  Bay,  181 
N.  Y.  S.  386. 

JUDICIAL  SALES. 

See  Mechanics'  Liens,  ^=»298;  Receivers,  ^=s> 
166. 

JURY. 

n.  BIGHT  TO  TBIAIf  BT  JUBT. 

^=s>3i(4)  (N.Y.Sup.)  General  Corporation  Law, 
f  91a,  authoridng  suit  in  equity  against  a  cor- 
porate director  for  violation  of  duty,  in  which 
no  negligence  is  alleged,  is  not  unconstitutional, 
because  it  contains  no  provision  for  a  jury 
trial.— Woolson  Spice  Co.  v.  Columbia  Trust 
Co.,  181  N.  Y.  S.  149. 

JUSTICES  OF  THE  PEACE. 

See  Mechanics'  Liens,  ^=»S10. 

UBOR  DISPUTES. 

See  Injunction,  ^a»157, 173. 

LABOR  UNIONS. 

See  Trade  Unions. 

LANDLORD  AND  TENANT. 

See  Army  and  Navy,  ^a»84;  Bailment,  ^s»81; 
Corporations,  «=:>186;  Courts,  «s»188»  190; 
Bvidence,  «s»4S2,  483,  441,  442,  448,  444; 
Injunction,  ^=s>28,  140,  147;  Insurance,  «s> 
e03;     Judgment,    «s»91,    747;     Mechanics' 


Liens,  <Sb»268,  298;  Pleading,  «ss>8,  286,  248, 
350;  Quieting  Ti^e,  ^s»7;  Woods  and  For- 
ests, ^ss>8. 

n.  IfSASES  AND   AGREEMENTS  IN 
OENERAI.. 

(B)  Conatrvetion  and  Operation. 

^B937  (N.Y.Sup.)  In  construing  the  provisions 
of  a  lease,  the  relations  existing  between  the 
parties,  as  well  as  surrounding  circumstances, 
should  be  considered.— -Burgener  t.  O'Halloran, 
181  N.  Y.  S.  235. 

It  is  a  general  rule  for  the  construction  of 
leases  that  they  should  be  most  favorably  con- 
strued to  the  lessee,  especially  when  the  clause 
to  be  construed  is  claimed  to  be  one  destroying 
or  defeathig  the  estate  of  the  lessee.— Id. 

In  construing  a  contract  of  lease,  the  inten- 
tion of  the  parties  will  govern,  even  though  in 
opposition  to  the  strict  letter  of  the  contgict. 
-Id. 

Where  the  landlords  prepared  the  lease,  it 
must  be  construed  most  strongly  against  them, 
if  doubtful.— Id. 

^S937  (N.Y.Sup.)  In  construing  a  lease,  fact 
that  particular  construction  would  make  the 
contract  unreasonable,  and  place  one  party  at 
the  ipercy  of  the  other,  may  properly  be  con- 
sidered.—Gorham  Const.  Co.  T.  Woolman,  181 
N.  Y.  S.  379. 

^=»4\  (N.Y.Sup.)  Where  a  lease,  which  was 
a  renewal  of  an  earlier  lease  and  contained  a 
provision  for  notice  by  thc(  tenant  if  desiring 
renewal,  was  treated  by  the  parties  as  contain- 
ing the  same  terms  as  the  earlier  lease,  which 
had  provided  for  renewal,  the  tenant,  while 
holding  under  the  second  lease,  paying  the  wa- 
ter tax,  though  there  was  no  such  provision 
therefor  as  in  the  former  lease,  the  provision 
as  to  renewal  should  be  treated  as  giving  the 
tenant  an  option  to  renew.— Burgener  v.  O  Hal- 
loran,  181  N.  Y.  S.  235. 

<©=»4I  (N.Y.Sup. J  Rights  of  third  persons  not 
having  intervenect  between  dates  of  lease  of  ri- 
parian lands  to  electric  light  company  and  of 
subsequent  contract  of  sale  from  lessor  to  com- 
pany, which  he  owned,  practical  construction 
placed  on  transactions  by  only  persons  inter- 
ested in  properties  should  be  '  controlling  on 
question  whether  Contract  of  sale  was  intended 
to  supersede  lease,  or  whether  latter  instru- 
ment and  r^erved  rent  should  survive  as  a 
charge  against  lessee  company.— Ingham  v.  Her- 
kimer County  light  &  Power  Co.,  181  N.  Y.  a 


m.  LANDIiORP'S  TITLE  AND  RE- 
VERSION. 

(A)  Rlffht*  and  Powers 'of  Laadlora. 

«S8>53(2)  (N.Y.Sup.)  Real  Property  Law,  S. 
248,  intended  to  protect  tenants  who  have  paid 
rent  to  grantor  of  leased  property  without  no- 
tice of  conveyance,  particularly  in  view  of  sec- 
tion 223,  giving  grantee  t>l  leased  property  all 
rights  which  its  grantor  had  in  premises  and  in 
lease,  does  not  apply  to  prevent  grantee  of  leas- 
ed premises  from  enforcing  covenant  against 
lessee,  though  lease  itself  was  not  specifically 
transferred  with  premises  to  grantee  by  les- 
sor.—F.  F.  Proctor  Troy  Properties  Co.  ▼.  Da- 
gan  Store,  ISl  K.  Y.  &  786. 
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ZV.  TEBM8   FOB  TEAB8. 

(B)   Aaalvnment,    Snblettlnir.    and    Mort- 
•  save. 

^s»76(l)  (N.Y.Sup.)  Lease  of  premises,  to 
hatter  and  furrier,  ^th  covenant  by  lessee  that 
character  of  occupation  should  not  be  changed 
without  written  consent  of  landlord,  and  that 
they  should  not  be  let  or  sublet  without  such 
consent,  was  not  against  public  policy,  but  en- 
forceable by  lessor  in  suit  for  injunction,  as 
stipulated  in  lease.— F.  F.  Proctor  Troy  Prop- 
erties Co.  V.  Dugan  Store,  181  N.  Y.  S.  786. 
<&=976(8)  (N.Y.Sujp.)  While  a  waiver  of  a  cove- 
nant against  assigning  a  lease  eliminates  the 
Covenant  forever,  waiver  of  a  breach  of  a  cove- 
nant against  subletting  affords  no  warrant  for 
future  breaches.— Fischer  v.  Ginzbnrg,  181  N. 
Y.  S.  5ia 

Acceptance  of  rent  from  tenant  with  knowl- 
edge of  sublease  in  violation  of  covenant  against 
subletting  is  a  waiver  thereof,  though  the  sub- 
tenant has  not  yet  gone  into  possession,  and 
though  the  knowledge  is  acquired  from  record 
of  the  sublease  not  required  to  be  recorded.— Id. 
4d=>80(8)  (N.Y.Mun.Gt.)  Where  a  sublessee  ac- 
quired a  new  term  by  holding  over  with  his 
lessor's  permission,  his  term  ends  with  the  ter- 
mination of  his  lessor's  term.— Silverm«2i  y. 
Zucker,  181  N.  Y.  S.  349. 

(C)  Bxtenalona,  Renewals,  and  Option*  to 
Purchase  or  Hell* 

«=5>83(1)  (N.Y.Sup.)  Where  a  lease  provided 
that  the  tenant  should  notify  the  landlord  one 
month  before  expiration  of  the  term,  if  desir- 
ing to  renew  the  lease,  and  the  lease,  which 
was  a  renewal  of  earlier  lease,  had  been  treat- 
ed by  the  parties  as  containing  the  same  pro- 
visions as  the  earlier  lease,  such  clause,  though 
not  a  covenant  for  renewal  in  express  terms, 
must  be  treated  as  a  covenant  for  renewal.— 
Burgener  v.  O'Halloran,  181  N.  Y.  S.  235. 
^=^85  (N.Y.Mun.Gt.)  A  clause  giving  a  sub- 
lessee right  to  renew  for  one  year,  if  his  lessor 
has  power  to  execute  renewal,  is  rendered  in- 
operative by  the  termination  without  renewal 
of  the  lessor's  lease  of  the  premises.— Silverman 
V.  Zucker,  181  N.  Y.  S.  349. 
<g=»90(l)  (N.Y.Sup.)  Where  there  was  an  orig- 
in'al  valid  hiring,  whether  oral  or  in  writing,  for 
one  ^ear,  and  the  landlord  allowed  the  tenant  to 
contmue  at  the  old  rent  for  some  months  after 
expiration  of  the  term,  the  law  implies' a  renew- 
al of  the  original  hiring  for  the  year ;  hence  Real 
Property  Law,  §  232,  as  amended  by  Laws  1918, 
c.  3u3,  declaring  that  an  agreement  for  occupa- 
tion of  real  estate  in  the  city  of  New  York  shall 
create  a  tenancy^  from  month  to  month,  unless 
duration  be  specified  in  writing,  has  no  applica- 
tion, and  this  is  so,  notwithstanding  the  land- 
lord, before  expiration  of  the  original  term, 
notified  the  tenant  that  the  rent  would  be  in- 
creased, but  on  failing  to  install  a  bell,  as  de- 
manded by  the  tenant,  stated  that  the  parties 
would  be  obliged  to  do  as  they  had  heretofore 
been  doing.—Mahoney  v.  Dable,  181  N.  Y.  S. 
243s 

«=»90(3)  (N.Y.Miin.Ct.)  Where  the  successor 
in  title  of  the  original  lessor  permits  a  tenant 
to  hold  over  after  the  expiration  of  his  term, 
and  accepts  the  rent  reserved  hT  the  tease,-  he 


thereby  gives  the  tenant  a  new  term  for  a 
period  equal  to  the  original  term.—^ilverman 
V.  Zucker,  181  N.  Y.  S.  349. 

Where  a  tenant  held  possession  after  the 
termination  of  his  lessor's  term  under  a  new 
agreement  with  the  owner  that  he  might  con- 
tinue in  possession  at  the  will  of  the  latter, 
he  does  not  by  such  holdine  over  acquire  a  new 
term  of  duration  equal  to  the  original  term.— Id. 
<g=5>90(6)  (N.Y.Mun.Ct.)  Where  a  tenant  under 
a  sublease  for  eight  months,  with  privilege  of 
renewal  for  one  year,  holds  over  after  the  re- 
newal clause  has  become  inoperative,  he  ac- 
qtiirea  another  term  of  oght  months.— Silver- 
man V.  Zucker,  181  N.  Y.  S.  349. 

(D)  Termination. 

«=5>94(3)  (N.Y.Sup.)  Under  lease  allowing 
landlord  to  terminate  by  giving  10  days'  notice^ 
though  rent  was  payable. in  monthly  install- 
ments in  advance,  landlord's  10-day  notice  of 
termination,  to  be  effectual,  did  not  need  to 
fix  end  of  calendar  month  as  surrender  day. — 
Rosenbaum  v.  Parnes,  181  N.  Y.  S.  452. 
^=»95  (N.Y.Sup.)  After  the  execution  of  a 
lease  for  10  years,  which  contemplated  termi- 
nation on  the  landlord's  sale  of  the  premises, 
the  parties  entered  into  a  supplementkl  agree- 
ment, extending  the  term  for  21  years,  and  re- 
quiring the  tenant  to  install  additional  and 
more  expensive  improvements,  held  that,  as  the 
supplemental  agreement  made,  no  provision  for 
termination,  the  tenant  had  an  absolute  term 
for  21  years,  which  could  not  be  defeated  by 
the  landlord's  sale;  and  this  is  so,  though  the 
landlord  for  a  different  ostensible  reason  in- 
duced the  tenant  to  sign  a  second  supplemental 
agreement,  recognising  the  right  of  termina* 
tion.— Beekman  v.  Stern,  181  N.  Y.  S.  878. 
<S=>96  (N.Y.Sup.)  Where,  before  anything  had 
been  done  under  lease  of  riparian  lands  for 
erection  of  dam  and  installation  of  Water  power, 
lessor  and  lessee  company  entered  into  contract 
of  sale  and  purchase,  covering  same  lands, 
though  not  specifically  described  in  either  in- 
strument, inconsistent  with  relation  of  landlord 
and  tenant,  lease  was  surrendered  by  operation 
of  law. — Ingham  v.  Herkimer  County  Light  & 
Power  Co.,  181  N.  Y.  S.  863. 

Where  lessor  of  riparian  lands  to  company 
for  erection  of  dam  and  installation  of  water 
power  owned  both  land  and  company,  he  had  a 
right,  in  absence  of  intervening  rights,  to  super- 
sede lease  by  contract  to  sell  to  company,  and 
fact  that  he  made  a  contract  covering  much  o£ 
the  same  land  covered  by  the  lease,  without 
mentioning  latter  or  reserving  rent,  strongly 
indicates  he  did  not  intend  lease  should  survive 
contract.— Id. 

V.   TENANCIBS    FROM    TEAR    TO 

TBAR  AND  MONTH  TO 

MONTH. 

<S=>II4(3)  (N.Y.Sup.)  Where  a  tenant  held  over 
after  th6  expiration  of  his  lease  for  one  year, 
paying  a  higher  rental  than  that  prescribed 
m'  the  lease,  a  Aew  tenauey  by  the  year  did 
not  arise  by  operation  of  law,  since  the  changed 
rental  indicated  that  the  holding  was  under 
a  new  agreement. — St.  James  Apartments  v. 
Finke,  181  N.  Y.  S..S66. 
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9=9 1 15(3)  (N.Y.Syp.)  Where  the  original  ten- 
ancy was  tof^  one  month  only,  but  the,  tenant 
holds  over  wHbont  a  new  agreement  with  his 
landlord,  the  subsequent  holding  is  a  tenancy 
by  the  month,  to  terminate  which  2(May  notice 
is  required  under  Laws  1919,  c.  049;  not  a  ten- 
ancy from  month  to  month,  to  terminate  which 
a  80-day  notice  is  required.— ^ppenheiiner-EjiB- 
ler  Real^  Co.  v.  Wendler,  181  N.  Y.  S.  1. 

Laws  1918,  c.  308,  amending  Real  Property 
Law,  I  232,  making  an  agreement  to  occupy 
realty  m  the  city  of  New  York  a  tenancy  from 
month  to  month,  unless  the  duration  thereof  is 
specified  in  writing,  does  not  apply  to  a  ten- 
ancy  by  the  month  existing  when  it  took  effect, 
and  thereafter  continued  oy  operation  of  law 
without  a  new  agreement— Id. 
9=»  I  i  5(3)  (N.Y.Sup.)  Agreement  for  tenancy 
for  one  year,  whicn  was  not  in  writing,  as  re- 
quired by  Real  Property  Law,  §  232,  as  amend- 
ed by  Laws  1918,  c.  3()3»  creates  merely  a  ten- 
ancy from  month  to  month.— St.  James  Apart- 
ments y.  Finke,  181  N.  Y.  S.  366. 
^S9 115(3)  (N.Y.Sup.)  Where  at  the  end  of  a 
yearly  tenancy,  the  landlord  and  tenant  agreed 
for  continuation  of  the  tenancy  at  a  higher 
rent,  the  tenant  did  not  thereby  acquire  a 
term  for  a  year  as  a  tenant  by  operation  of 
law,  as  holding  over  after  a  yearly  term,  which 
arises  only  in  the  absence  of  agreement,  but, 
under  Laws  1918,  c.  303,  amending  Real  Prop- 
erty Law,  I  232,  acquired  only  a  tenancy  from 
month  to  month.— A.  Stem  &  Go.  y.  Ayedon  & 
Co.,  181  N.  Y.  S.  359. 

9s9|l6(5)  (N.Y.Sup.)  Agreement  for  tenancy 
for  one  year,  whicn  was  not  in  writing,  as  re- 
quired by  Real  Property  Law,  i  232,  as  amend- 
ed by  Laws  1918,  c.  398,  creates  merely  a 
tenancy  from  month  to  month,  which,  how- 
ever, can  be  terminated  only  by  30  days'  no- 
tice.—St.  James  Apartments  y.  Finke,  181  N. 
Y.  8.  356. 

«=>II6(6)  (N.Y.Sup.)  The  fact  that  a  tenant 
from  month  to  month,  only  because  his  agree- 
ment for  term  of  one  year  was  not  in  writ- 
ing, claimed  in  his  answer  a  tenancy  for  a 
year,  does  not  deprive  him  of  his  right  to  re- 
sist ouster  after  only  20  days'  notice. — St. 
James  Apartments  v.  Finke,  181  N.  Y.  S.  35G. 

TX.  TENAK0IE8  AT  WHX  AND  AT 
SUFFERANCE. 

«s>l20(2)  (N.YJdun.Ct.)  Where  tenant  held 
possession  after  termination  of  his  lessor's 
term  under  a  new  agreement  with  the  owner 
that  he  might  continue  in  possession  at  the 
will  of  the  latter,  he  does  not  by  such  holding 
over  acauire  a  new  term  of  duration  equal  to 
the  original  term,  and  may  be  required  to  give 
up  possession  after  30  days'  notice,  whether  his 
tenancy  is  at  will  or  from  month  to  month, 
under  Real  Property  Law  (Consol,  Laws,  c.  50) 
§232,  as  amended  by  Laws  1918,  c  303,  {  1.— 
Silverman  v.  Zucker,  181  N.  Y.  S.  349. 

VIZ.  PBSMISE8,  AND  ENJOTUENT 
AND  USE  THEREOF. 

(B)  Possession,  Enjoyrneiity  and  Use. 

«=»l3a(2)  (N,Y.Sup.)  Where  lease  provided 
that  lessee  should  use  premises  for  the  purposes 
of  a  retail  liquor  store,  his  inability   to  use 


premises  for  such  purposes  by  reason  of  a  re- 
strictive covenant  running  with  the  land  en* 
titled  him  to  damages  for  breach  of  covenant 
of  qniet  enjoyment ;  the  unavailability  of  prem- 
ises for  the  use  intended  being  in  consequence 
of  a  legal  objection.— Penning  v.  Laskas,  181 
N.  Y.  S.  667. 

^s»  134(6)  (N.Y.Sup.)  Lease  of  premises  to 
hatter  and  furrier,  with  covenant  by  lessee  that 
character  of  occupation  should  not  be  changed 
without  written  consent  of  landlord,  and  that 
they  should  not  be  let  or  sublet  without  such 
consent,  was  not  against  public  policy,  but  en- 
forceable by  lessor  in  suit  for  injunction,  as 
stipulated  in  lease.— P.  F.  Proctor  Troy  Prop- 
erties Co.  y.  Dugan  Store,  181  N.  Y.  S.  786. 

(ID)  Injuries  from  Danaroroas  or  DofoctlTO 
Condition. 

^=?>f62  (N.Y.)  As  a  general  rule.  In  the  ab- 
sence of  fraud,  one  may  let  a  building  or  por- 
tion of  it  out  of  repair  if  the  tenant  will  take 
it  in  that  condition.— Hirsch  v.  Radt,  126  N.  E. 
653,  228  N.  Y.  100. 

Where  the  subject  of  a  lease  is  a  part-  of  a 
building,  a  duty  is  imposed  on  the  lessor  to 
use  reasonable  care  to  keep  in  suitable  condi- 
tion the  hallways,  roof,  and  other  portions  of 
the  building  intended  for  the  general  use  of  all 
tenants  and  which  are  subject  to  the  landlord's 
control.— Id. 

Assuming  that  a  landlord  renting  one  floor 
of  a  buildmg  was  bound  to  remedy  defects  isk 
the  parts  of  the  building  subject  to  his  reserved 
control,  his  duty  was  only  that  of  reasonable 
diligence.— Id. 

<»s>l6a(6)  (N.Y.)  Where  the  plans  of  a  biiUd- 
ing  were  prepared  by  an  experienced  architect 
approved  by  the  dty  building  department  and 
the  building  constructed  in  accordance  there- 
with by  an  experienced  builder,  a  tenant  could 
not  recover  for  leaks  in  the  roof  and  around 
the  skylights  on  the  theory  of  nuisance,  as  one 
cannot  be  guilty  of  a  nuisance  against  himself, 
and  the  lease  could  not  convert  a  legal  into 
an  illegal  structure.— Uirsch  y.  Radt.  126  N. 
B.  653,  228  N.  Y.  100. 

Where  a  lease  provided  that  the  lessor  should 
not  be  liable  for  damages  caused  by  the  leak- 
age of  the  roof,  skylights,  etc.,  unless  he  neg- 
lected to  repair  them  within  a  reasonable  time 
after  written  notice,  his  mere  failure  to  correct 
leaks  of  which  he  was  orally  informed  gave  no 
right  of  action  for  damage  to  goods.— Id. 
«=s>l69(l)  (N.Y.)  Where  a  landlord  is  negli- 
gent with  respect  to  remedying  defects  in  the 
parts  of  the  building  subject  to  his  reserved 
control,  an  action  by  the  tenant  may  take  the 
form  of  one  for  nuisance  or  one  for  negligence. 
— Hirsch  v.  Radt,  126  N.  B.  653,  228  N.  Y.  100. 
^B9l69{9)  (N.Y.Sup.)  Ordinarily,  and  in  the  ab- 
sence 01  any  facts  tending  to  show  other  dam- 
ages were  within  the  contemplation  of  the  par- 
ties, the  measure  of  damages  for  landlord's 
breach  of  agreement  to  give  steam  heat  is  the 
loss  of  rental  value,  or  the  cost  of  supplying 
the  heat,  and  not  damages  to  goods  caused  by 
bursUng  of  a  sprinkler  system  on  account  of 
failure  to  furnish  heat,  which  damages  are  nor- 
mally recoverable  in  an  action  for  negligence.— 
Franklin  Fire  Ins.  Co.  of  Philadelphia  v.  Wein- 
berg, 181  N.  Y.  S.  15. 
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(F)   BTlotlon. 

^=9172(1)  (N.Y.Sup.)  Undisputed  evidence  by 
defendant,  who  had  rented  one  of  several  sta- 
bles for  a  year,  that  during  the  term  he  found 
other  horses  on  the  premises,  and  was  in« 
formed  by  one  who  had  been  introduced  to  him 
by  the  party  making  the  lease  as  superintend- 
ent of  the  stables  that  the  stable  was  rented 
to  the  government,  established  an  enction, 
which  was  a  complete  defense  to  an  action  for 
rent  thereafter  accruing.— New  York  Rys.  Co. 
V.  Muldoon.  181  N.  Y.  S.  378. 

Vni-   RENT  AND  AOVAKCES. 
(A)    Rivlita    and   lilabilltles. 

4|p»202(3)  (N.Y.Sup.)  Where  two-year  lease 
provided  "that  the  tenant  shall  pay  the  rent, 
nine  hundred  dollars  ($900.00)  per  annum,"  the 
rent  was  payable  at  the  end  of  the  first  year, 
and  not  payable  in  advance.— Hayes  v.  Rosen- 
blatt, 181  N.  Y.  S.  241. 

IX.  RE-ENTRT    AND    BEOOVERT   OF 
POSSESSION  BY  UkNDLOBD. 

^=s>303(2)  (N.Y.Sup.)  In  landlord's  summary 
proceeding  for  possession,  petition  held  to  show 
existence  of  relation  of  landlord  and  tenaiit  be- 
tween parties. — Kaminsky  v.  Klasko  B^anoe 
Corporation,  181  N.  Y.  S.  568. 
^s>306  (N.Y.Sup.)  Landlord,  who  seeks  to  re- 
cover possession  under  a  clause  of  the  lease 
because  the  tenant  is  undesirable,  in  making 
out  his  prima  facie  case,  must  allege  and  prove 
he  deemed  tenant  undesirable.— Gorham  Conat. 
Co.  V.  Woolman,  181  N.  Y.  S.  379. 
^=9306  (N.Y.Sup.)  Where  affidavit  in  ,  land- 
lord's  summary  proceedings  for  possession  is 
not  denied,  the  court  must  assume  that  it  is 
true— Kaminsky  v.  Klasko  Finance  Corporation, 
181  N.  Y.  S.  563. 

^E=»308(2)  (N.Y.Sup.)  lAndlord,  who  seeks  to 
recover  possession  under  a  clause  of  the  lease 
because  the  tenant  is  undesirable,  in  making 
out  his  prima  facie  case,  must  allege  and  prove 
he  deemed  tenant  undesirable;  but  tenant  is 
entitled  to  introduce  proof  to  show  that  the 
landlord  has  not  acted  in  good  faith.— Gorham 
Const.  Co.  V.  Woolman,  18t  N.  Y.  S.  379. 
^=9308(2)  (N.Y.Sup.)  Where  a  lease  for  10 
years  was  extended  to  21  years  by  supplemental 
agreement  requiring  the  tenant  to  install  addi- 
tional improvements,  evidence  of  the  cost  of 
such  improvements  was  admissible  in  support 
of  the  tenant's  claim  that  the  supplemental 
agreement  gave  him  an  absolute  term  for  21 
years,  which  could  not  be  defeated  by  the  land- 
lord's sale  of  the  property.— Beekman  v.  Stem, 
181  N.  Y.  S.  873. 

(e=s>309  (N.Y.Sup.)  Lan'dlord,  who  seeks  to  re- 
cover possession  under  a  clause  of  the  lease 
because  the  tenant  is  undesirable,  in  making 
out  his  prima  facie  case,  must  allege  and  prove 
he  deemed  tenant  undesirable;  but  tenant  is 
entitled  to  introduce  proof  to  show  that  the 
landlord  has  not  acted  in  good  faith,  such 
proof  presenting  issue  for  jury^  which,  if  de- 
cided in  his  favor,  requires  final  order  for 
tenant.— Gorham  Const  Co.  v.  Woolman,  181 
N.  Y.  S.  379. 


LARCENY. 

See  Bailment,  ^=s»14 ;  Fraud,  ^=»4;  Indictment 
and  Information,  ^=»10. 

LEASL 

See  Landlord  and  Tenant. 

LETTER  HEADS. 

See  Attorney  and  Oient,  <3=332. 

LETTERS. 

See  Carriers,  €=>04 ;  Evidence,  ^=»243 :  libel 
and  Slander,  C=»43,  101,  103;  Wills,  ^=» 
171. 

LIBEL  AND  SLANDER. 

See  Appeal,  ^=s>927. 

I.  WORDS   AKD    AOT8   AOTIOHABIJB, 
AND  UABIUTT   THEREFOR. 

<g=»7(ll)  (N.  Y.  Sup.)  rnless  privileged,  writ- 
ten char'ge  against  plaintiff,  contained  in  letters, 
that  he  was  keeping  girls  for  immoral  purposes, 
or  was  keeping  a  disorderly  house,  was  action- 
able as  libel.— Pecue  v.  West,  181  N.  Y.  S.  826. 

n.   PRIVHJSGED    COMMPHIOATIOirS^ 
AND  KAUCE  THEREIN. 

^=s>43  (N.Y.Sup.)  Letter  written  to  district  at- 
torney by  superintendent  of  law  and  order  de- 
partment of  Civic  League,  charging  plaintiff 
with  keeping  girls  for  immoral  purposes  or 
keeping  a  disorderly  house,  held  privileged,  hav- 
ing been  made  on  information  to  such  effect 
from  a  third  person.— Pecue  v.  West,  181  N. 
Y.  S.  826. 

IV.  ACTIONS. 

<»s»IOI(4)  (N.Y.Sup.)  Alleged  libelotei  com- 
munication having  been  privileged,  burden  of 
proof  rested  on  plaintiff  in  his  action  to  prove 
existence  of  express  malice  on  defendant's  part. 
—Pecue  V.  West,  181  N.  Y.  S.  826. 

Where  alleged  libelous  communication  ia  priv- 
ileged, its  falsity  is  not  evidence  of  malice.— Id. 

Defendant,  in  writing  to  district  attorney  let- 
ter charging  plaintiff  with  keeping  di£w>rderly 
house,  had  right  to  assume  communication 
would  remain  confid^itial  with  district  attorney, 
and  would  not  be  disclosed ;  also  to  assume  no 
action  would  be  taken,  except  after  investiga- 
tion, so  that  malice  in  communicatioii,  render- 
ing It  actionable,  though  privileged,  could  not  be 
interred. — Id. 

^=9 1 03  (N.Y.Sup.)  In  action  against  superin- 
tendent of  law  and  order  department  of  Civic 
League  for  libeling  plaintiff  by  writing  district 
attorney  he  was  keeping  a  disorderly  house,  any 
portions  of  letters  on  which  defendant  based  his 
accusation,  and  of  his  letter  to  the  district  at- 
torney, were  admissible,  but  portions  of  letters 
relating  to  individuals  other  Uian  plaintiff  w(»e 
properly  excluded.— Pecue  v.  West,  181  N.  Y. 

(B)  Trlml,  Jadsment,  and  Review. 

^=s>l23(8)  (N.Y.Sup.)  Question  of  malice  in  al- 
leged libelous  communication,  which  was  priv- 
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ileged,  is  not  necesearily  lor  jury.— Pccue  v. 
West.  181  N.  y.  S.  826. 

Defendant,  in  writini:  to  district  attorney 
letter  charring  plaintiff  with  keeping  disorderly 
house,  had  right  to  assume  oommunication 
would  remain  confidential  with  district  attorney, 
and  wotQd  not  be  disclosed;  also  to  assume  no 
action  would  be  taken,  except  after  investiga- 
tion, so  that  malice  in  communication,  render- 
ing it  actionable,  though  privileged,  could  not 
be  inferred,  and  nonsuit  was  proper.—Id. 

LIBERTY  BONDS. 

See  Embezzlement,  ^s»6,  9,  11;   United  States, 

LICENSES. 

See  Carriers,  ^s>4;  Hawkers  and  Peddlers, 
€=»4;  Highways,  ^S9l84 ;  Municipal  Corpo- 
rations, ^s»591;  Negligence,  ^=>S2,  136; 
Schools  and  School  Districts,  ^=»141 ;  The- 
aters and  Shows,  ^ss>3. 

I.  FOR   OOOUPATIONS  ANB  PRIVI- 
LEGES. 

^=>6(12)  (N.T.Sap.}  It  is  competent  for  the 
Legislature  to  authorize  municipal  author- 
ities to  require  that  a  license  shall  be  obtained 
for  all  vehicles  engaged  in  carting  for  hire, 
whether  under  special  contracts,  or  where  the 
employment  is  publicly  solicited.— W.  N.  Ste- 
veuson  &  Co.  v.  Hartman,  181  N.  Y.  S.  465. 
^=>7(1)  (N.y.Sup.)  On  an  application  by  the 
commissioner  of  liceitses  of  the  city  of  New 
York  to  revoke  a  license  under  Code  of  Ordi- 
nances of  Citv  of  New  York,  c.  3,  art.  1.  9  H&r 
to  conduct  the  business  of  selling  tickets  of 
admission  to  exhibitions  or  performances,  the 
fact  that  respondent  had  obtained  such  a  license 
under  the  ordinance  does  not  estop  him  from 
attacking  the  validity  of  the  ordinance. — ^In  re 
GUchrist,  181  N.  Y.  S.  245. 
^=s»22  (N.Y.Gen.Ses8.)  In  the  performance 
of  the  functions  of  his  office,  the  commission- 
er of  the  dty  of  New  York  must  exercise  judg- 
ment and  discretion  as  to  granting  and  re- 
voking of  licenses  to  peddlers  in  accordance 
with  what  he  believes  to  be  in  the  interest  of 
the  public  safety  or  public  welfare;  but  he 
cannot  usnrp  the  legislative  power  given  the 
board  of  aldermen  alone.— People  v.  Meyer,  181 
N.  Y.  8.  506. 

^=»38  (N.Y.Sup.)  The  commissioner  of  licenses 
of  the  dty  of  New  York  cannot  apply  in  his 
own  name  for  the  revocation  of  a  ficense  is- 
sued pursuant  to  Code  of  Ordinances  of  City 
of  New  York,  c.  8,  art.  1,  |  11a,  to  sell  tickets 
of  admission  to  exhibitions  or  performances,  in 
view  of  the  charter  provision  that  all  suits  by 
or  against  the  city  of  New  York  shall  be 
brought  in  the  corporate  name  of  the  dty  of 
New  York.— In  re  QUchrist,  181  N.  Y.  S.  245. 

LIENS. 

See  Mechanics*  liens. 

^s»7  (N.Y.Sup.)  Where,  in  consideration  of  de-' 
lay  of  shipments,  defendant  agreed  to  leave 
bonds  on  deposit  with  a  bank,  to  be  applied  on 
the  shipments,  such  agreement,  which  did  not 
create  an  equitable  assignment,  because  defend- 
ant's  Intervention  was  necessary   before  pay- 
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ment,  did  not  create  an  equitable  lien;  the 
agreement  to  make  payment  out  of  a  particular 
fund  not  creating  an  equitable  lien.— A.  L. 
Gosselin  Corporation  v.  Mario  Tapparelli  fu 
Pietro  of  America,  181  N.  Y.  S.  883. 

Where  bonds  were  deposited  with  a  bank  un- 
der an  agreement  that  the  proceeds  should  be 
used  in  payment  of  shipments,  which  had  been 
delayed,  but  there  was  no  appropriation  of  the 
fund  for  payment  of  damages  for  refusal  of 
shipments,  plaintiff,  shipments  having  been  re- 
fused, has  no  equitable  lien.— Id. 
^=:>22  (N.Y-.Sup.)  Where  plaintiff  asserted  an 
equitable  lien  against  bonds,  which  had  been  de- 
posited under  agreement  that  proceeds  should 
DC  devoted  to  payment  of  shipments,  which  were 
delayed,  those  to  whom  the  bonds  had  been 
transferred  are  necessary  imrties  to  a  proceed- 
ing to  enforce  the  alleged  equitable  lien.—A.  Lu 
Gosselin  Corporation  v.  Mario  Tapparelli  fu 
Pietro  of  America,  181  N.  Y.  8.  883. 

Where  defendant,*  in  consideration  of  post- 
ponement of  delivery  of  shipments,  deposited 
bonds,  the  proceeds  to  be  applied  in  payment 
of  shipments,  and  after  one  shipment  defendant 
refused  to  accept,  held  that  a  complaint  seeking 
eauitable  relief  was  insuffident  to  state  a  cause 
of  action;  there  being  no  equitable  assignment 
or  equitable  Uen.~Id« 

LIFE  ESTATES. 

See  Husband  and  Wife,  ^a»31;    Perpetuities, 
^ss>4;   Trusts,  ^S5>206;    Wills,  «:s>e29,  684. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;   Corporations,  ^s»40; 
Time,  ^b»9. 

n.   COMPUTATION  OF  PERIOD  OF 
mOTATIOK. 

(F)  IffBomnce,  Hlatalce*  Trust,  |i*ra«4»  mm€ 
CoaioeAlaieMt.  of  Cause  of  Action. 

<§=s>IOO(3)  (N.Y.Sup.)  Code  Oiv.  Proc.  {  882. 
subd.  5,  bars  in  six  years  from  the  alleged  fraud 
action  to  reform  plaintiff's  deed  to  a  power 
company,  which  went  into  possession  of  the  land 
and  completed  its  power  lines  in  the  followinir 
year.— Mitchell  v.  Niagara,  Lockport  &  On- 
tario Power  Co.,  181  N.  Y.  S.  899. 

LIS  PENDENS. 

^=s>24(3)  (N.Y.)  A  general  assignment,  made 
after  the  lien  of  a  creditor  has  attached  by  the 
filing  of  a  creditor's  bill  attacking  conveyances 
as  fraudulent,  only  conveys  the  property  to  the 
assignee  subject  to  such  Uen.~-Jasper  v.  Rozin* 
ski,  127  N.  E.  189. 

LIVERY  STABLE  AND  GARAGE 
KEEPERS. 

See  Covenants,  ^=»51,  52;   Judgment,  ^=>590; 
Sales,  <g=;:»133. 

€s96  (N.Y.Sup.)  Where  automobile  truck  own- 
er left  quicksilver  of  the  value  of  $500  in  garage 
keei^ers  private  office  with  their  consent,  noti- 
fying the  custodian  of  the  garage  that  he 
would  take  the  truck  out  at  5:30  o'clock  the 
next  morning,  and  where  before  5:30  o'clock  the 
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following  morning  a  different  custodian  de- 
livered the  quicksilver  to  an  unidentified  man, 
who  asked  for  the  truck  and  quicksilver,  with- 
out requiring  him  to  give  evidence  of  author- 
ity, the  garage  keepers  were  liable  for  the  loss, 
even  though  the  service  of  storing  the  quick- 
silver be  considered  a  mere  gratuity;  they  not 
having  taken  adequate  measures  to  guard 
against  such  loss.— Rubin  v.  Forwarders'  Auto 
Trucking  Corporation,  181  N.  Y.  S.  451. 

LONGSHOREMEN. 

See  EiVidence,  ^=»75;  Master  and  Servant,  ^=» 
106,  124,  265,  401. 

LUMBER. 

See  Bankruptcy,  ^=s>140, 166;  Sales.  9=9201. 

LUNATICS. 

See  Insane  Persons. 

MALICIOUS  PROSECUTION. 

See  Appeal,  9ss>1063,  1001. 

IX.  WANT    OF   PROBABLE   OAUSS. 

<@=s>l8(l)  (N.Y.)  Whether  defendant  had  prob- 
able cause  for  instituting  a  prosecution  against 
plaintiff  must  be  determined  from  the  circum- 
stances as  they  appeared  to  defendant  at  the 
time  the  prosecution  was  instituted,  and  if  de- 
fendant then  had  knowledcre  of  facts,  actual  or 
apparent,  which  would  justify  a  reasonable  man 
in  believing  he  had  lawful  grounds  for  prosecut- 
ing, probable  cause  was  present.— Burns  v.  Wil- 
kinson, 126  N.  E.  613,  228  N.  Y.  113. 

V.  ACTIONS. 

4^56  (N.Y.)  In  an  action  for  malicious  pros- 
ecution, the  burden  is  on  plaintiff  to  show  want 
of  probable  cause.— Mulder  v.  U.  S.  Slicing 
Mach.  Co.,  126  N.  B,  517,  228  N.  Y.  88. 
^»58(1)  (N.Y.)  In  an  action  for  malicious 
prosecution,  letter  received  by  plaintiff  from 
an  officer  of  defendant  company,  written  three 
years  before  the  prosecution  and  containing  im- 
material statements,  held  inadmissible.— Mulder 
V.  U.  S.  Slicing  Mach.  Co.,  126  N.  E.  517,  228 
N.  Y.  88. 

^=»59(1)  .(N.Y.)  Evidence  of  conversations  be- 
tween individuals  possessing  knowledge  of  the 
facts  and  tbe  prosecutor,  prior  to  the  sworn 
information,  which  tend  to  disclose  the  prose- 
cutor had  knowledge  of  facts  exonerating  the 
accused,  or  that  he  was  not  guilty,  and  likewise 
pertinent  acts  and  declarations  of  the  prosecu- 
tor subsequent  to  the  arrest,  are  competent  on 
the  questions  of  probable  cause  and  malice. — 
Mulder  v.  U.  S.  Slicing  Mach.  Co.,  126  N.  El. 
517,  228  N.  Y.  88. 

In  an  action  for  malicious  prosecution  for 
larceny,  plaintiff  was  entitled  to  testify  as  to 
facts  relating  to  his  dealings  with  third  per- 
sons regarding  the  personal  property  as  to  the 
nature  of  the  transactions  between  them,  and 
to  prove  b^  such  third  persons,  as  tending  to 
show  no  crime  had  been  committed  by  him,  con- 
versations between  them  and  a  defendant  on 
the  question  whether  or  not  such  defendant  had 


reasonable  trround  to  believe  plaintiff  had  com- 
mitted the  larceny.— Id. 

<©=»59(10)  (N.Y.)  The  advice  of  counsel  for  the 
prosecutor,  prompting  him  to  withdraw  the 
charge  against  accused,  rendered  subsequent 
to  arrest  and  detention,  has  no  bearing  on  the 
question  of  probable  cause  or  malice,  and  is 
properly  exduded.— Mulder  v,  tJ.  8.  Slicing 
Mach.  Co.,  126  N.  B.  517,  228  N.  Y.  88. 
«=»60(1)  (N.Y.)  Evidence  of  conversations  be- 
tween individuals  possessing  knowledge  of  the 
facts  and  the  prosecutor,  prior  to  the  sworn 
information,  which  tend  to  disclose  the  prosecu- 
tor had  knowledge  of  facts  exonerating  the 
accused,  or  that  ne  was  not  guilty,  and  like- 
wise pertinent  acts  and  dedarations  of  the 
prosecutor  subsequent  to  the  arrest,  are  com- 
petent on  the  questions  of  probable  cause  and 
malice.— Mulder  v.  U.  a  Slicing  Mach.  Co., 
126  N.  E.  617,  228  N.  Y.  88. 
^=>60(4)  (N.Y.)  The  advice  of  counsel  for  the 
prosecutor,  prompting  him  to  withdraw  the 
charge  against  accused,  rendered  subsequent 
to  arrest  and  detention,  has  no  bearing  on  the 
question  of  probable  cause  or  malice,  and  is 
properly  exduded.— Mulder  v.  U.  S.  Slicing 
Mach.  Co..  126  N.  B.  617.  228  N.  Y.  88. 
«=5>7I(2)  (N.Y.)  Where  defendant  had  plaintiff 
prosecuted  for  larceny  of  an  automobile  and  it 
appeared  that  plaintiff  was  employed  in  the  gar- 
age where  the  car  was  stored  and  had  run  it 
out  into  the  street  to  get  room  in  the  garage  for 
his  work,  held  that  tiie  circumstances  did  not 
show  as  a  matter  of  law  that  defendant  had 
probable  cause.— Bums  v.  Wilkinson,  126  N.  E. 
513.'  228  N.  Y.  113. 

MANDAMUS. 

See  Municipal  C^orpotations,  ^=>269;    Schools 
and  School  Districts,  ^=»141. 

I.  NATURE  AND   OBOUND8  IN   OEN« 


^s»7  (N.Y.Sup.)  A  writ  of  mandamus  is  not  al- 
ways demandable  as  an  absolute  right,  and 
whether  it  shall  be  granted  or  not  frequently 
rests  in  the  discretion  of  the  court.— -Clements 
V.  \N^lliams,  181  N.  Y.  S.  230. 
^=:>10  (N.Y.Sup.)  Mandamus  against  a  public 
officer  can  be  granted  only  where  there  is  dear 
legal  duty  imposed  upon  him.— Clements  v. 
Williams,  181  N.  Y.  S.  230. 
^s»l5  (N.Y.Sup.)  In  proceeding  by  resident 
citizen  for  mandamus  directing  president  of 
borough  and  commissioner  of  water  supply,  gas, 
and  electricity  to  remove  certain  poles  and 
overhead  wires  on  certain  streets  and  avenneo, 
on  the  ground  that  company  supplying  electric- 
ity has  never  been  duly  authonsed  to  carry  on 
business,  held,  that  the  harm  that  would  re- 
sult from  an  erroneous  decision. and  the  removal 
of  the  poles  and  wires  without  warrant  of 
law  was  so  ^eatly  in  excess  of  any  theoretic 
injury  resultmg  from  their  maintenance  that 
it  was  an  abuse  of  discretion  to  hold  that  they 
could  be  removed  by  means  of  writ  of  manda- 
mus.—CHements  V.  Williams.  181  N.  Y.  S.  230. 
<9s»23(2)  (N.Y.Sup.)  Relator,  who  claims  no 
special  damage,  but  bases  hia  claim  for  relief 
entirely  on  the  fact  that  he  Is  a  resident  and 
citizen,  cannot  maintain  proceeding  for  man- 
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damns  directing  president  of  borongh  and  com- 
missioner of  water  supply,  gas,  and  electricity 
to  remove  certain  poles  and  overhead  wires 
from  certain  streets  and  avenues  of  a  ward,  on 
the  ground  that  a  named  company  has  never 
been  duly  authorized  to  carry  on  the  business 
of  supplying  electric  lighting  service  in  said 
ward;  it  being  the  duty  of  tne  Attorney  Gen- 
eral alone  to  bring  action  against  one  who 
usurps,  intrudes  into,  or  unlawfully  holds  or 
exercises  within  a  state  a  franchise  (Code  Civ. 
Proc.  I  1948).— Clemen  to  v.  WilUams,  181  N. 

n.  SUBJECTS  AND  PURPOSES  OF 
BEI«I£F. 

(B)  Acts  and  Prooe«dlnsa  of  Pvblle  Oll^ 
cere  and  Board*  and  Afaniclpalltlea. 

«=>95  (N.Y.Sup.)  Applicant  was  entitled  to  a 
peremptory  writ  of  mandamus  to  compel  law 
officer  of  the  city  of  New  York  to  institute  pro- 
ceedings to  ascertain  his  damages  caused  by 
the  closing  of  a  street  by  virtue  of  the  filing  of 
a  map  under  Laws  1890,  c.  1006,  S  2.— In  re 
Boutinger.  181  N.  T.  S.  177. 
^=9 1 05  (N.T.Sup.)  Mandamus,  which  lies  to 
compel  public  officers  to  perform  their  official 
duties,  will  i^sue  at  the  instance  of  a  paving 
contractor  to  compel  officers  of  a  village,  who 
have  refused  to  comply  with  such  express  di- 
rection of  Laws  1919,  c.  399,  to  pay  for  paving. 
—Dean  v.  Village  of  Wilson,  181  N.  Y.  S.  835. 

(C)  Acta  and  Proceedlnira  of  Private  Cor» 

poratlona  and  Indtvidnaia* 

^=:»I32  (N.Y.SupO  The  borough  president  of 
the  dty  of  New  Xork.  in  view  of  Greater  New 
York  Charter,  |  383,  mav  decide  when  and 
how  the  ci^  streets  shall  oe  repaved,  and  his 
application  for  a  peremptory  writ  of  mandamus 
to  require  a  railway  company  to  conform  its 
rails  to  the  surface  grade  of  the  street,  as 
shown  on  the  dfily  approved  plans  calling  for 
a  change  in  the  crown  of  the  roadway,  wul  be 
granted.— City  of  New  York  v.  Belt  Line  Ry. 
Corporation,  181  N.  Y.  S.  301. 

HL  JURISDICTION,      PBOOEEBINGS, 
,    ANB  BELIEF. 

4S=3>  181(1)  (N.Y.Sup.)  On  an  application  for  a 
peremptory  writ  of  mandamus,  made  after  a 
jury  trial  of  issuable  facts  presented  on  return 
to  an  alternative  writ,  respondent  may  assert 
that  as  matter  of  law  the  alternative  writ 
should  not  have  been  granted.— People  ex  reL 
Becker  v.  Board  of  Education  of  City  of  New 
York,  181  N.  Y.  8.  804. 

MANSLAUGHTER. 

See  Homicide.  « 

MANUFACTURES. 

See  Bailment,  ^1,  82;  Taxation,  ^=s>535. 

MARRIAGE 

See   Divorce;    Executors   and   Administrators, 

^=>35 ;  Husband  and  Wife ;  Wills,  ^s»191. 
'^=»5  (N.Y.Sup.)  At  common  law,  marriage  be- 
tween infants  of  age  of  consent  created  status 


aa  valid  as  marriage  between  adults.— Wolf  v. 
Wolf,  181  N.  Y.  S.  368. 

^5>S3  (N.Y.Sup.)  Th|>ugl\  wife  was  of  age 
when  she  married  husband  under  age  of  con- 
sent, so  that  marriage  was  voidable  under  Do- 
mestic Relations  Law,  |  7,  her  marriage  was 
not  a  criminal  act,  and  law  does  not  penalize 
her  otherwise  than  in  providing  contingency 
whereby  her  status  may  be  changed  by  mar- 
riage being  annulled.— Wolf  v.  Wolf,  181  N. 
Y.  S.  368. 

^=»54  (N.Y.Sup.)  At  common  law,  marriage 
between  infants  of  age  of  consent  created 
status  as  valid  as  marriage  between  adults, 
and  marriage  of  infants  who  had  not  reached 
age  also  created  recognised  status,  but  one 
subject  to  be  disaffirmed  by  parties  on  reach- 
ing age,  either  with  or  without  judicial  de* 
cree,  and,  if  not  so  disaffirmed,  election  to 
affirm  was  readily  inf sirred,  no  new  ceremony 
being  necessary.— Wolf  v.  Wolf,  18^  N.  Y.  S. 
368. 

Common-law  doctrine  of  permitting  partly « 
to  marriage,  voidable  because  neither  hc^^ 
reached  age  of  consent,  themselves  to  effe^^^ 
dissolution  without  judicial  decree,  has  nev^^ 
obtained  in  New  York.— Id. 

Marriage  between  infanta  under  age  of  ca^^. 
sent   is    voidable,    under    Domestic    Relatio^xa 
Law,  I  7,  but  until  annulled  by  competent  ti-i, 
bunal  is  valid;  all  attributes  of  marriage  Hoy^^ 
ing  from  it,  and  wife  having  right  to  societjr 
companionship,   and  love  of  husband,   who    i^ 
under  duty  to  support  her.-^Id. 

Though  wife  was  of  age  when  she  marrie<t 
husband  under  age  of  consent,  so  that  marriage 
was  voidable  under  Domestic  Relations  Law,  i 
7,  her  marriage  was  not  a  criminal  act,  ana 
the  law  does  not  penalise  her  otherwise  than 
in  providing  contingency  whereby  her  status 
mav  be  changed  by  marriage  being  annulled, 
and  it  is  iounune  from  attack,  except  by  those 
empowered  by  statute  and  in  manner  author- 
izeo.— Id. 

^E954  (N.Y.Sup.)  A  marriage  induced  by 
fraud  is  not  void,  but  voidable  merely,  and 
may  be  ratified  by  the  injured  party,  or  action 
may  be  brought  to  annul  it,  but  until  decree  of 
annulment  is  valid  and  subsisting.— Taylor  v. 
Taylor,  181  N.  Y.  S.  894. 

^s»54  (N.Y.Sup.)  Until  a  voidable  marriage, 
under  i)ome8tic  Relations  Law,  |  7,  subd.  5, 
is  annulled,  it  is  valid  for  all  purposes.— In  re 
Martinex's  Estate,  181  N.  Y.  S.  907. 
^=»57  (N.Y.Sup.)  In  a  wife's  action  to  annul 
her  marriage,  on  ground  her  husband  induced 
her  to  marry  him  by  falsely  representing  he 
was  a  white  man,  whereas,  in  fact;  he  had  negro 
blood,  husband's  defense  that,  prior  to  institu- 
tion of  wife's  action,  he  obtained  an  absolute  di- 
vorce in  the  District  of  Columbia  for  her  adul- 
tery, is  f^ood  as  against  demurrer,  in  the  absence 
of  showmg  by  the  pleadings  that  any  property 
right  or  any  substantial  right  was  involved.— 
Taylor  v.  Taylor,  181  N.  Y.  S.  894. 
^=»58(7)  (N.Y.Sup.)  Where  a  wife  consented  to 
enter  into  a  civil  marriage  ceremony  on  the 
husband's  promise  to  subsequently  have  a  He- 
brew religious  ceremony  performed,  and  the 
husband  thereafter  absolutely  refused  to  do  so, 
the  wife  is  entitled  to  a  decree  annulling  the 
marriage;  it  appearing  that  she  had  never  co- 
habited with  nor  been  supported  by  the  hus- 
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band,  the  tendency  of  the  courts  being  to  re- 
lieve an  innocent  party  from  a  marriage  con- 
tract induced  by  fraudulent  misrepresentations. 
— Rubinson  v.  Rubinson.  181  N.  YT  S.  28. 
^S967  (N.T.Sup.)  At  common  law  sentence  of 
court  annulling  marriage,  voidable  because  par- 
ties had  not  reached  age  of  consent,  made  it 
void  from  beginning.-^Wolf  v.  Wolf,  181  N.  Y. 
S.  308. 

MASTER  AND  SERVANT. 

See  Commerce,  ^=s>8,  16.  27;  Death,  ^ss>99; 
Discovery,  ^s»84,  99 ;  Emdence,  ^=:»75 ;  Hos- 
pitals, ^=>7;  Injunction,  ^=s»101;  Perpetui- 
ties, (g=3>6;  Shipping,  ^c=>86;  States,  ^=s> 
79;  Street  Railroads.  «ess>81, 112.  114:  Trade 
Unions;   Trial,  ^=»2Q6 ;   Wills,  <Sp»672. 

X.  THB  REIiATIOK. 

(B)   Statatory  Revalatlon. 

^=»l6i/2.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^^  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index-di- 
gests will  be  found. 

(C)  Termination   and   Dlaobarve. 

<d=s>4l(3)  (N.Y.Sup.)  In  an  action  for  wrongful 
discharge,  tried  prior  to  expiration  of  term  of 
employment,  where  the  court  instructed  the 
jury  to  award  plaintiff,  in  addition  to  the  wages 
due  at  the  time  of  the  trial,  such  an  amount 
as  would  compensate  her  for  the  balance  of 
the  term,  the  court  erred  in  setting  aside  the 
verdict  awarding  damages  for  the  loss  she  had 
sustained,  without  awarding  her  the  full 
amount  she  would  have  earned  for  the  balance 
of  the  term  subsequent  to  trial,  since  the  jury 
in  assessing  such  future  damages  could  con- 
sider the  possibility  or  probability  of  plain- 
tiff finding  remunerative  work  elsewhere  dur- 
ing balance  of  term.— Robinson  v.  Orange  Mfg. 
Corporation,  181  N.  Y.  S.  373. 

An  employ^  may  sue  for  wrongful  discharge 
before  expiration  of  term,  and  recover  such 
damages  as  may  be  fairly  reasonably  estimated 
from  his  proofs,  taking  all  the  facts,  probabili- 
ties, certainties,  and  uncertainties  into  consid- 
eration, including  possibility  or  probability  of 
finding  other  work  before  expiration  of  term; 
the  damages  not  being  subject  to  any  exact 
computation.— Id. 

^=»4I(6)  (N.T.Sup.)  In  an  action  for  wrongful 
discharge  prior  to  expiration  of  term  of  em- 
ployment, evidence  held  to  warrant  the  jury's 
assessment  of  damages  on  the  theory  that 
plaintiff  would  find  employment  elsewhere.— 
Robinson  v.  Orange  Mfg.  Corporation,  181  N. 
T.  S.  873. 

n.    SERVICES   AMD    COMPENSATIOK. 
(B)  "Wasea  and  Otlier  Remnneraaion. 

^cs>68  (N.Y.Sup.)  In  action  by  general  manager 
of  defendant  corporation  to  recover  salary,  in- 
struction that,  if  jury  found  plaintiff  broke 
his  agreement  with  his  partner  before  business 
was  incorporated  to  sign  a  weekly  check  on  the 
company  for  $50  in  the  partner's  favor,  plain- 
tiff could  not  recover,  Hel€^  erroneous;    plain- 


tiff's  right  against  the  company  not  depending 
on  such  collateral  matter.— Pollack  v.  Retail 
Tobacconist  Printing  &  Publishing  Co.,  181  N. 
Y.  S.  193. 

m.   MASTER'S    XiIABXUTT   FOR    Hf- 
JURIES  TO  SERVANT. 

(A)  Nature  and  Bxteat  In  General* 

^=:>87V2.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^S9  num- 
ber sections  346-420,  at  th&.end  of  this  topic, 
where  the  matter  in  this  ana  future  index  di- 
gests will  be  found. 

(B)     Tool*,    Maolitnerrf    Appilaneesy    and 
Places  for  Work. 

<&=s>iOI,  102(9)  (N.Y.Sup.)  A  railroad  company 
owes  its  employes  the  duty  to  use  due  care  to 
furnish  them  a  reasdnably  safe  place  to  work. — 
Baker  v.  New  York,  N.  H.  &  H.  B.  Co.,  181 
N.  Y.  S.  675. 

^=s>l06nL)  (N.Y.Sup.)  Employing  stevedore  was 
not  liable  for  death  of  longshoreman  on  compan- 
ion way  of  government  transport,  dropping  into 
water  because  of  defective  standing  rigging, 
where  it  had  no  notice  of  defect,  since,  in  the 
absence  of  anything  to  excite  suspicion  or  ap- 
prehensioiii  it  had  the  right  to  assume  that  due 
care  had  been  used  by  those  in  charge  of  the 
transport— Dziengelewsky  v.  Turner  &  Blan- 
chard,  181  N.  Y.  S.  699. 

^=»I24(4)  (N.Y.Sup.)  Where  appearance  of 
ringbolt  indicated  weakness,  employing  steve^ 
dore  had  no  right  to  rely  on  the  ship's  perform- 
ance of  its  duty  in  respect  to  care  and  inspec- 
tion, or  on  assurances  of  the  mate  and  boatswain 
as  to  performance  thereof.— Liveraui  v.  John  T. 
Clark  &  Son,  181  N.  Y.  S.  696. 

(F)  Risks  AssnnLed  li^i  Servant. 

^=s>204(2)  (N.Y.Sup.)  The  Federal  Boiler  In- 
spection Act  (U.  S.  Comp.  St  §§  863(V-8639), 
requiring  locomotive  boilers  and  appurtenancen 
to  be  kept  safe,  does  not  apply  to  a  locomotive 
cab,  so  that  Federal  E/mployers'  Liability  Act, 
§§  3,  4  (U.  S.  Comp.  St  $§  8659,  8660),  pre- 
cludmg  defenses  of  contributory  negligence  and 
assumed  risk,  where  any  employes'  safe^  act 
was  violated,  does  not  justify  taking  those  de- 
fenses from  the  jury,  when  supported  by  evi- 
dence, in  an  action  for  injuries  cauaed  by  a  de- 
fective floor  of  the  cab.— Brown  v.  Lehigh  Val- 
ley B,  Co.,  181  N.  Y.  S.  800. 

(G)    Contributory    Neffllffence    of    Servant. 

«=»228(2)  (N.Y.Sup.)  The  Federal  Boiler  In- 
spection Act  (U.  S.  Comp.  St  §1  8630^8639), 
requiring  locomotive  boilers  and  appurtenances 
to  be  kept  safe,  does  not  apply  to  a  locomotive 
cab,  so  that  Federal  Employers'  Liability  Act, 
H  3,  4  (U.  S.  Comp.  St  fi|  86»9,  8660),  preclud- 
ing defenses  of  contributorv  negligence  and  as- 
sumed risk,  where  any  employs'  safety  act  was 
violated,  does  not  justify  taking  those  defenses 
from  the  jury,  when  supported  by  evidence,  in 
an  action  for  injuries  caused  by  a  defective 
floor  of  the  cab.^Brown  v.  Lehigh  Valley  B. 
Oo^  181  N.  Y.  S.  800. 
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(H)   Aetloa*. 

^=>250!4   [New,  vol.  15  Key-No.  Series] 

(N.Y.)  In  a  personal  injury  action  by  a 
railroad  employ^  engaged  in  interstate  com- 
merce, it  was  error  to  instruct  the  jury  that 
the  giving  way  of  a  handhold  furnished,  under 
Railroad  Law,  §  64,  prima  facie  evidence  of 
negligence,  the  federal  Employers  Liabinty 
Act  CU.  S.  Comp.  St.  S§  8657-8665)  controlling 
the  method  of  proving  liability,  as  well  as  the 
liabilitv  itself.— Kent  v.  Erie  R.  Co.,  126  N.  E. 
646,  2^8  N.  Y.  94. 

^=>250%.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^»  num- 
ber sections  346-120,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

<©=»265(4)  (N.y.)  Where  an  injury  results  to 
a  railway  employ^  engaged  in  interstate  com- 
merce, from  a  defective  appliance  not  covered 
by  Safety  AppUance  Act,  I  4  (U.  S.  Comp.  St. 
i  8608),  in  order  to  establish  negligence^  it  is 
necessary  to  prove  the  defect  and  notice  to 
the  employer.— Kent  v.  Erie  R.  Co.,  126  N.  E. 
646,  228  N.  Y.  ©4. 

^=:>265(5)  (N.Y.Sup.)  In  a  longshoreman's  ac- 
tion against  a  contracting  stevedore  for  in- 
juries sustained  by  the  parting,  of  a  wire  rope, 
the  oflace  and  purpose  of  which  did  not  clear- 
ly appear  and  there  was  evidence  that  the 
ends  of  the  broken  rope  were  ragged,  some 
broken  strands  longer  than  others,  and  that 
the  break  was  rusty,  although  it  might  call 
on  the  ship  for  explanation,  did  not  create  an 
inference  of  failure  of  care  on  the  part  of  the 
stevedore.— Longo  v.  Booth  &  Co.,  181  N,  Y. 
S    239. 

4^286(18)  (N.Y.Sup.)  Notice  to  owner  of 
building,  through  his  brother-in-law  in  charge, 
that  rope  supporting  dumb-waiter  or  elevator 
was  frayed  and  weak,  was  suflBcient  to  warn 
owner  of  imperfection,  and  to  carry  to  jury,  on 
<luestion  of  his  negligence  in  merely  wrapping 
rope  with  tape  at  hand  of  brother-in-law,  action 
for  death  of  his  janitress,  struck  and  fatally 
injured  when  dumb-waiter  feU.— Grimm  v. 
Maurocordato,  181  N.  Y.  S.  609. 
4©=»286(20)  (N.Y.Sup.)  Where  an  employ^  was 
kUled  by  coming  in  contact  with  a  charged  elec- 
tric wire,  so  placed  on  the  bridge  where  he  was 
required  to  work  that  he  might,  through  momen- 
tary inattention,  stumbling,  or  carelessness, 
come  in  contact  with  it,  and  there  was  no  evi- 
dence that  screening  the  wire,  or  locating  it 
so  that  it  would  not  come  in  contact  with  em- 
ployes, was  impossible,  it  could  not  be  said  as  a 
matter  of  law  that  a  safe  place  of  work  had 
been  furnished,  though  there  was  no  evidence  of 
the  practice  of  other  companies,  and  it  was 
error  to  direct  a  verdict  for  defendantsw — 
Baker  v.  New  York,  N.  H.  &  H.  R.  Co.,  181  N. 
Y.  S.  675. 

^=5>289(27)  (N.Y.Sup.)  Action  of  janitress, 
whose  duty  involved  use  of  dumb-waiter  and 
taking  out  garbage  sent  down  by  it,  in  calling 
up  to  tenant  to  send  down  garbage,  and  on 
delay  in  walking  through  open  space  under 
elevator  to  call  up  again,  so  tlmt  she  was  struck 
by  falling  dumb-waiter,  was  not  contributory 
negligence  as  matter  of  law.— Grimm  v.  Mauro- 
cordato, 181  N.  Y.  S.  609. 


IV.  lilABUJCTIBg   FOB   IHJURIlEUi   TO 

THIRD  PERSONS. 
(A)  Aets  or  Omiaalona  of  Servant. 

«=5>30K1)  (N.Y.Sup.)  Where  a  contractor 
agreed  for  a  specified  price  to  tear  down  three 
stories  of  a  building  and  remove  the  brick, 
which  were  to  become  his  property,  and  tore 
down  the  three  stories  and  sold  the  brick  to  a 
third  person,  who  went  upon  the  premises  to 
remove  them,  he  was  liable  for  negligent  man- 
ner in  which  such  third  person  removed  the 
brick,  resulting  in  injury  to  a  wall.— 'Lemont  v. 
Schindelar,  181  N.  Y.  S.  765. 
^cs»302(6)  (N.Y.Sup.)  An  automobile  owner  is 
not  liable  for  negligence  of  his  chauffeur  at  a 
time  when  owner  was  not  in  the  automobile  and 
chauffeur  was  acting  in  his  own  business  of 
transporting  his  wife  and  friends,  without  any 
orders  from  owner.— Pace  v.  Mallen,  181  N.  Y. 
S  20 

^302(6)  (N.Y.Sup.)  Where  a  truck  driver.  In- 
stead of  driving  from  depot  where  truck  had 
been  loaded  to  employer's  factory  pursuant  to 
directions,  drove  in  the  opposite  direction  on  a 
personal  errand  and  injured  plaintiff  before  re- 
turning to  the  route  between  the  depot  and  the 
factory,    the   employer   was   not   liable.— Rilfflr 

V.  Standard  Oil  Co.  of  New  York,  181  N.  Y. 
S.  573. 

tn.  WORKMEN'S    OOMPENSATION 
ACTS. 

(A)  Nature  and  Grounds  of  Majiter'a  Lla- 
blllty. 

^=»36l  (N.Y.)  Where  an  employ^  engaged  in 
the  hazardous  employment  of  maintenance  and 
care  of  buildings  within  Workmen's  Compen- 
sation Law,  §  2,  group  42,  was  by  his  employer 
after  the  close  of  working  hours  on  Saturday 
specially  employed  for  a  compensation  of  $o 
to  repair  the  differential  of  an  automobile 
used  m  employer's  business  and  was  crushed 
to  death  by  the  automobile  while  working  un- 
der it,  the  death  did  not  occur  in  "hazardous 
employment,"  nor  in  an  "employment  in  con- 
nection with  the  maintenance  and  care  of  build- 
ings," so  as  to  justify  an  award.— Kender  v. 
Reiiieking,  126  N.  B.  713,  228  N.  Y.  240. 
<$CK>36I  (N.Y.Sup.)  The  mere  wholesale  dealing 
in  dress  trimmings  is  not  a  hazardous  occupa- 
tion, within  Workmen's  Compensation  Law,  { 
2,  groups  87,  88,  as  one  involving  "manufactur- 
ing of  textiles  or  fabrics";  "wholesale"  being 
the  sale  of  goods  in  gross  to  retailers,  who  seU 
to  consumers.— Kass  v.  Hirschberg,  Schutz  ft 
Co.,  181  N.  Y.  S.  35.  .    ^     _    , 

4S=;>361  (N.Y.Sup.)  In  view  of  the  Workmen's 
Compensation  Law,  which  by  section  11  swept 
away  all  common-law  actions,  and  established 
a  new  and  summary  tribunal  for  the  recovery 
of  damages  arising  out  of  injuries  to  employes, 
the  doctrine  that  relation  of  employer  and  em- 
ploy^  does  not  exist,  unless  the  employment  is 
a  'legal"  one,  violates  the  spirit  of  the  statute 
and  reads  into  it  a  provision  not  intended  by 
the  Legislature.— Boyle  v.  A.  O.  Cheney  Piano 
Action  Co.,  181  N.  Y.  S.  668. 
^S9373  (N.Y.Sup.)  Where  an  accidental  injury 
to  one  eye  made  its  removal  by  operation  nec- 
essary, and  as  a  consequence  of  the  shock  ot 
the    operation    and    lamtiltaneoiuily    therewith 
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the  injured  employ^  Bniffered  ''hysterical  blindr 
ness/'  causing  loss  of  yision  with  his  other  eye, 
such  blindness  was  a  disability  caused  by  ac- 
cidental injury,  made  compensable  by  Work- 
men's Compensation  Law,  J  10,  which  is  not 
limited  by  section  8,  subd.  t.— Weber  v.  Qeorge 
Haiss  Mfg.  Co.,  181  N.  Y.  S.  140. 
^s»373  (N.Y.Sup.)  In  a  proceeding  under  the 
Workmen's  Compensation  Law  to  obtain  com- 
pensation for  the  death  of  a  servant,  held,  that 
servant,  subject  to  fits,  who  was  drowned  in 

5  feet  of  water,  did  not  meet  his  death  in  an 
accident  arising  out  of  the  employment;  the 
only  reasonable  inference  being  that  he  was 
overcome  b^  an  attack  of  his  constitutional 
malady.— Mmerly  v.  Kingsbury  Const.  Co.,  181 
N.  Y.  S.  901. 

^s»375(l)  (N.Y.Sup.)  Traveling  salesman,  who 
died  from  escape  of  gas  while  at  hotel  through 
negligence  of  hotel  management,  did  not  die 
from  accidental  injuries,  arising  **out  of  and  in 
the  course  of  employment,"  within  Workmen's 
Compensation  Law,  |  3,  subd.  7;  the  hotel,  in 
contemplation  of  law,  being  a  temporary  home. 
—Kass  v.  Hirschberg,  Schuta  &  Co.,  181  N,  Y. 
S.  35. 

A  personal  injury  to  an  employ^,  to  render 
the  employer  liable  for  compensation  under  the 
Workmen  B  Compensation  lAiw,  must  be  the  re- 
sult of  an  employment  and  fiow  from  it  as  the 
inducing  cause,  and  the  direct  connection  be- 
tween the  personal  injury  as  a  result  and  the 
employment  as  its  proximate  cause  must  be 
proved  by  the  facts  before  the  right  to  compen- 
sation springs  into  being. — ^Id. 
<©=»375(1)  (N.Y.Sup.)  Where  a  farm  employfi 
was  given  permission  to  go  to  the  cobblers  to 
get  a  pair  of  heavy  shoes  before  going  to  the 
woods  to  work  as  directed,  but  before  going  for 
his  shoes  went  to  a  saloon,  and  was  killed  by 
an  automobile  while  going  from  there  to  the 
post  office  for  his  own  purposes,  he  was  not 
acting  within  his  employment  when  killed,  and 
his  beneficiaries  are  not  entitled  to  compensa- 
tion.—Gi^er  V.  Dunlop.  181  N.  Y.  S.  789. 
<S=>375(2)  (N.Y.Sup.)  Where  the  working  day 
of  employes  in  a  shipyard,  which  could  only  be 
reached  by  boat,  began  and  closed  at  the  ship- 
yard, an  employ^  killed  while  conveyed  in  a  boat 
chartered  by  employer  at  the  order  and  expense 
of  the  government,  after  having  completed  his 
week's  work  and  receiving  his  pay  therefor,  did 
not  die  from  injuries  which  arose  "out  of  and  in 
the  course  of  his  employment,"  within  the  Work- 
men's Compensation  Act— Ratisch  v.  Standard 
Shipbuilding  Corporation,  181  N.  Y.  S.  513. 

(D)  Compensation. 

^=>385(1)  (N.Y.Sup.)  In  awarding  compensa- 
tion to  injured  employ^,  who  worked  in  week 
of  54  hours,  five  10-hour  days  and  one  4-hour 
day  (Saturday),  Indu.strial  Commission  erred  in 
determining  that  employ^  worked  only  5%  days 
a  week,  and  that  his  weekly  wapres  must  be  de- 
termined by  dividing  wage  by  5^^  to  find  daily 
wage,  and  then  by  multiplying  such  average 
daily  wage  by  300  to  find  annual  earnings,  and 
then  by  dividing  such  sum  by  52,  and  awarding 
compensation  on  basis  of  average  weekly  wage 
so  determined.     Employ*  worked  some  part  of 

6  days,  and  what  ne  could  actually  earn  in 
that  time  was  his  weekly  wage.— Roskie  ▼. 
Amsterdam  Yarn  Mills,  181  N.-  Y.  S.  891. 


^=3>386(1)  (N.Y.Sup.)  Under  Workmen's  Com- 
pensation Law,  §  lo,  subd.  4,  award  in  favor 
of  dependent  mother,  brothers,  and  sisters  of 
deceased  servant,  aggregating  more  per  month 
than  was  contributed  by  deceased  to  dependents, 
held  authorized.— Hess  v.  Downer  Steel  Co.,  181 
N.  Y.  S.  674. 

^=»387  (N.Y.Sup.)  If  an  injured  servant  con- 
tinued to  work  from  the  time  of  the  injury  at 
the  same  wages  until  the  job  was  finished,  and 
at  his  own  request  was  then  moved  on  a  dif- 
ferent job  at  a  less  wage,  but  receiving  the  full 
wage  of  a  well  man,  he  was  not  entitled  to  com- 
pensation under  the  Workmen's  Compensation. 
Law.— Humphreys  v.  Chevrolet  Motor  Car  Co.» 
181  N.  Y.  S.  3. 

«©=»388  (N.Y.Sup.)  Under  Workmen's  Compen- 
sation Law,  §  1^  dependency  shall  be  determin- 
ed as  of  time  of  accident.— Hess  v.  Downer  Steel 
Co.,  181  N.  Y.  S.  674. 

^s>388  (N.Y.Sup.)  The  father  and  mother  of  a. 
deceased  employe  held  not  both  entitled  to  com- 
pensation for  his  death  as  dependents. — Intini 
T.  Stittville  Canning  Co.,  181  N.  Y.  S.  890. 

(G)  Proee«dinsi|. 

^=:»40f  (N.Y.Sup.)  One  alleging  injury  while 
working  as  a  longshoreman  places  himself  with- 
in Workmen's  Compensation  Law,  {  2,  group  10^ 
having  been  injured  in  a  hazardous  employment, 
and  his  remedy  is  exclusively  under  section  11 
of  that  law,  unless  he  can  show  that  his  em- 
ployer has  failed  to  secure  such  compensation 
to  plaintiff  and  his  dependents,  as  provided  by 
the  statute.— Campocaa  v.  Panama  K.  Co.,  181 
N.  Y.  S.  14. 

Where  the  complaint  for  personal  injuries 
suffered  while  working  as  a  longshoreman  did 
not  allege  that  defendant  employer  had  failed 
to  secure  the  payment  of  compensation,  as  pro- 
vided by  the  Workmen's  Compensation  Act,  the 
employer's  motion  for  judgment  on  the  plead- 
ings will  be  granted,  witii  leave  to  serve  amend- 
ed complaint.— Id. 

^=:>403  (N.Y.Sup.)  In  a  proceeding  nnder 
Workmen's  Compensation  Law  to  obtain  com- 
pensation for  the  death  of  servant,  the  cause 
of  accident  cannot  be  presumed,  hut  must  be 
established.— Mineriy  v.  Kingsbury  Const.  Co.» 
181  N.  Y.  S.  901. 

<®=3405(1)  (N.Y.Sup.)  A  finding  of  the  Indus- 
trial Commission  in  favor  of  claimant,  under 
the  Workmen's  Compensation  Law,  as  to  the 
cause  of  an  injury  to  a  workman,  must  rest  on 
legal  foundation,  and  not  on  presumption.-^ 
Nestor  v.  Pabst  Brewing  Co.,  181  N.  Y.  S. 
477. 

©=»405(4)  (N.Y.Sup.)  In  a  proceeding  under 
the  Workmen's  Compensation  Law,  a  finding  of 
the  Industrial  Commission  that  a  deceased  em- 
ploy§,  who  never  resumed  work  after  an  injury 
and  died  after  a  fall  in  the  street,  died  as  a 
result  of  valvular  heart  disease,  which  condition 
was  aggravated  by  previous  injury,  held,  not 
warranted.— Nestor  v.  PabAt  Brewing  Co.,  181 
N.  Y.  S.  477. 

^ss»405(4)  (N.Y.Sup.)  Compensation  properly 
awarded  for  death  of  employ^  of  color  printing 
establishment,  who  was  found,  on  concrete 
floor,  with  fractured  skull,  between  two'  rolls 
of  paper,  where  there  were  other  obstructions 
over  which  he  might  have  tripped,  fn  an  odor^^ 
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and  gas-impregnated  room,  by  other  workmen 
of  the  night  shift  returning  froth  recesis  for 
lunch— Graffe  v.  Art  Color  Printing  Co.,  181 
N.  Y.  S.  707. 

^»405(4)  (N.T.Sup.)  In  a  proceeding  nnder 
the  Workmen's  Compensation  Law  to  obtain 
compensation,  a  finding  of  the  Industrial  Com- 
mission that  a  certain  accident  was  the  cause 
of  encephalitis,  necessarily  involving  a  finding 
that  claimant  suffered  a  fractured  skull,  was  not 
sustained,  where  there  was  no  evidence  that 
the  disease,  encephalitis,  commonly  known  as 
^'sleeping  sickness,"  was  caused  by  a  fractured 
skull,  except  a  tentative  diagnosis*  when  the 
case  was  partially  developed,  which  was  chang- 
ed by  the  later  history  of  the  case;  such  ten- 
tative diagnosis  having  no  probative  force- 
Donovan  V.  Alliance  Electric  Co.,  181  N.  Y. 
8  823 

4a>405(6)  (K.T.Sup.)  Award  for  loss  of  wages 
on  account  of  disability  held  warranted  by  the 
evidence  in  a  proceeding  under  the  Workmen's 
Compensation  Law  to  obtain  compensation  for 
injuries.— Humphreys  v.  Chevrolet  Motor  Car 
Co.,  181  N.  y.  S.  3. 

«ss>405(e)  (N.T.Sup.)  Evidence  that  the  minor 
employe  before  his  injury  was  not  physically 
fit  for  heavy  work,  and  that  $16  a  week  would 
be  the  maximum  earning  power,  does  not  sus- 
tain an  award,  under  the  authority  of  Work- 
men's Compensation  Law,  |  14,  subd.  5.  based 
on  a  probable  future  earning  power  of  $18,  ee* 
pedaUy  where  the  employ^  refused  to  do  any- 
thing to  help  himself,  for  the  reason  that  it 
would  terminate  the  payments.— Markowitz  v. 
Watters  Laboratories,  l8l  N.  T.  S.  17. 
^=»405(6)  (N.Y.Sup.)  In  a  proceeding,  under 
the  Workmen's  Compensation  Act,  by  a  rolling 
machine  operator,  evidence  held  insufficient  to 
sustain  a  nndlng  toat  claimant  made  an  average 
weekly  wage  of  |28.84;  it  appearing  that  her 
regular  wages  were  $2.50  per  day  .--Vaughn  v. 
Barnet  Leather  Co.,  181  N.  Y.  S.  721. 

MECHANICS'  LIENS.      ^ 

VII*  ENFOBCEMEHT. 

^s»268  (N.Y.Sup.)  A  tenant  previously  in  pos- 
session, and  against  whom  the  notice  of  pen- 
dency of  a  foreclosure  action  was  not  indexed, 
and  who  was  not  made  a  party  to  an  action 
for  the  foreclosure  of  a  mechanic's  lien,  and 
whose  possession  was  continuous,  was  not 
bound  by  the  judgment  of  foreclosure,  as  he 
had  no  opportunity  of  having  his  day  in  court.— 
Benn  Riegel  Contracting  &  Supply  Co.  v.  Seigel, 
181  N.  Y.  S.  807. 

«S=s^98  (N.Y.Sup.)  Possession  by  a  tenant  un- 
der an  unrecorded  lease  is  notice  to  the  pur- 
chaser at  a  foreclosure  sale,  and,  where  the 
tenant  is  not  a  party,  the  purchaser  is  not  en- 
titled to  an  order  to  put  himself  in  possession 
of  premises  made  under  Code  Civ.  Proc.  S  1675, 
as  the  order  contemplated  thereunder  is  not 
one  against  a  tenant  taking  possession  under 
a  lease  prior  to  commencement  of  the  foreclo- 
sure action  and  whose  possession  is  continuous. 
—Benn  Riegel  Contracting  &  Supply  Co,  v.  Sei- 
gel, 181  N.  Y.  S.  807. 

«8=>3I0(1)  (N.Y.Sup.)  Under  Lien  Law,  §  68, 
in  an  action  in  a  court  of  record  to  enforce  a 
mechanic's  lien  against  real  property,  costs  are 


in  the  discretion  of  the  court,  and  may  be 
awarded  to  the  prevailing  party.—Bastem 
Woodworking  Co.  ▼.  Bisgeier,  181  N.  Y.  S. 
216. 

A  successful  plaintiff  in  an  action  in  a  court 
of  record  to  foreclose  a  mechanic's  Hen  on 
real  property  for  less  than  $500  may  be  award- 
ed costs,  irrespective  of  the  amount  of  his 
daim,  and  Code  Civ.  Proc.  {{  3228,  8229,  do 
not  apply,  as  a  lienor  baa  an  absolute  right 
to  commence  his  action  for  foreclosure  in  a 
court  of  record,  and  need  not  resort  to  the 
more  limited  jurisdiction  of  a  justice  court. 
-Id. 

In  an  action  in  a  court  of  record  to  fore- 
close a  mechanic's  lien  for  less  than  $500, 
where  plaintiff  does  not  establish  a  lien,  but  re- 
covers only  a  personal  judgment  for  less  than 
$500,  a  defendant  in  the  action,  whose  lien  is 
established  for  an  amount  less  than  $500,  may 
be  awarded  taxable  costs,  in  addition  to  hia 
Hen;  Code  Civ.  Proc.  §  8228,  subd.  5,  not  ap- 
plying.—Id. 

e=s>3IO(2)  (N.Y.Sup.)  Where  plaintiff  in  an  ac> 
tion  in  a  court  of  record  to  foreclose  a  me- 
chanic's lien  recovers  only  a  personal  judg- 
ment for  less  than  $500  upon  a  daim  which 
might  have  been  the  subject  of  an  action  in 
the  Municipal  Court,  the  rules  applicable  to 
an  action  at  law  should  govern  as  far  aa  cpata 
are  concerned,  and  plaintiff  should  not  be  al- 
lowed cost.— Eastern  Woodworking  Co.  v.  Bis- 
geier,  181  N.  Y.  S.  215. 

MILITARY  LAW. 

See  Army  and  Navy. 

MILK. 

See  Food,  «=»6. 

MISTAKE. 

See  Reformation  of  Instruments,  ^=»14. 

MONEY  PAID. 

See  Elxecution,  ^a>428. 

MONEY  RECEIVED. 

See  Corporations,  ^=»430;  Executors  and  Ad- 
ministrators, ^=»85. 

«=»I7(1)  (N.Y.City  Ct)  In  an  action  for  money 
had  and  received,  it  is  necessary  to  allege  and 
prove  that  the  money  alleged  to  have  been  re- 
ceived was  the  property  of  the  plaintiff,  and 
that  defendants  promised  to  return  the  same,  or 
that  it  was  received  for  plaintiff's  use.— SmJley 
v.  Frankel,  181  N.  Y.  S.  86. 

MORTGAGES. 

See  Chattel  Mortgages;    Trusts,  ^=»206,  218, 
806;   Wills,  «=»574,  719. 

IV.  BIGHTS  AND  UABIUTISS  OF 
PABTIES. 

«3»I99(5)  (N.Y.Sup.)  Where  ft  second  mort- 
gagee, suiD^  for  foreclosure,  has  a  receiver  of 
rents  appomted,  and  the  receivership  is  not 
extended  to  the  first  mortgage,  the  first  mort- 
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gagee  has  no  preference  of  payment  of  hia 
deficiency  out  of  funds  in  the  receiver's  hands, 
for,  if  the  first  mortgagee  desired  to  obtain 
the  rents  pending  foreclosure,  he  should  have 
applied  for  a  receiver,  or  to  have  the  receiver- 
ship extended  for  his  benefit.— Izzo  ▼.  McKay, 
181  N.  Y.  S.  841. 

V.  ASSIGNMENT   OP  MOBTGAGE   OB 
DEBT. 

^=s>262  (N.Y.)  The  law  presumes  that  a  bond 
secured  by  a  mortgage  is  worth  its  face  value 
independent  of  the  mortgage,  and  even  if  the 
mortgage  is  worthless,  so  that  in  an  action  by 
a  mortgagee  against  those  to  whom  she  had 
given  an  interest  in  the  mortgage  prior  to  her 
interest,  and  who  had  made  a  settlement  of 
the  bond  and  mortgage  for  less  than  their  in- 
terest, where  defendants  proved  that  the  mort- 
?:age  security  was  of  little  or  no  value,  but  of- 
ered  no  evidence  that  the  obligors  on  the  bond 
were  insolvent,  plaintiff  can  recover  the  amount 
of  her  interest  in  the  bond.— Thomas  v.  Zahka, 
126  N.  E,  707,  228  N.  Y.  187. 

Vn.  PAYMENT     OB    PEBPOBMANCE 

OP  CONDITION,  BELEASE, 

AND   SATISPACTION. 

«B»306  (N.Y.Sup.)  The  extension  of  time  for 
the  payment  of  a  bond  and  mortgage,  for  no 
consideration,  except  an  agreement  to  pay  at 
the  expiration  of  the  time,  is  void  for  want  of 
consideration.— Carr  v.  Morris,  181  N.  Y.  S.  813. 

X.  POBEOI.OS1TBE  BT  ACTION. 
(B)  Rlsht  to  Foreclose  and  Defenses. 

«=»4I5(1)  (N.Y.Sup.)  Failure  of  mortgagee  to 
give  mortgagor  notice  that  he  did  not  intend  to 
abide  by  his  written  agreement  to  extend  time 
for  payment,  which  was  void  for  lack  of  con- 
sideration, was  no  defense  to  his  action  to  fore- 
close.—Carr  v.  Morris,  l8l  N.  Y.  S.  813. 

(D  Disposition  of  Pvoceedn   and   Surplus. 

^=>567  (N.Y.Sup.)  In  a  second  mortgagee's  ac- 
tion to  foreclose,  wherein  he  obtained  the  ap- 
pointment of  a  receiver  of  the  rents,  the  re- 
ceiver's accounts  would  be  settled  by  directing 
payment  of  the  second  mortgage,  with  interest 
and  costs  of  the  action  to  the  second  mort- 
gagee, together  with  payment  of  judgment 
against  the  mortgagor,  pursuant  to  an  order 
in  supplementary  proceedings  which  reached 
money  not  subject  to  the  lien  of  the  first  mort- 
gage, and  the  balance  would  then  be  ordered 
paid  to  the  senior  mortgagee,  rather  than  to 
the  owner  of  the  equity  of  redemption.— Izzo 
V.  McKay,  181  N.  Y.  S.  841. 

(IV)  Fees  and  Costs. 

^=:»580  (N.Y.Sup.)  Although  a  mortgagee,  who 
has  agreed  without  consideration  to  extend 
time  of  payment,  may  foreclose  at  any  time 
without  giving  notice,  equity  will  not  allow  him 
costs  where  he  does  so.— Carr  v.  Morris,  181 
N.  Y.  S.  813. 

MOTHS. 

See  Warehousemen,  ^s>S4. 


.MOTORCYCLES. 

See  Municipal  Ck>rporations,  ^=>705,  700. 

MOVING  PICTURES. 

See  Evidence,  ^3S>177. 

MUNICIPAL  CORPORATIONS. 

See  Adverse  Possession,  ^=960 ;  Carriers,  ^=»4, 
249;  Constitutional  Law,  ^=s>229;  (Conver- 
sion, ^ss»4 ;  CSourts,  «ss»188,  189,  190 ;  Elec- 
tions, ^B»121;  Eminent  Domain,  ^3»247, 
267;  Evidence,  ^s>32;  Gas,  ^=»14;  Hawk- 
ers and  Peddlers,  ^=>4 ;  Hospitals,  ^=»7;  In- 
junction, ^sa»77,  205,  232;  Insurance,  ^ss> 
20;  Licenses,  €=s>6,  7,  22,  38;  Mandamus, 
<S=»15,  23, 105. 132;  New  Trial,  «=5>108;  Par- 
ties, ^=s>40:  Schools  and  School  Districts; 
States,  <9s>112,  191;  Street  Railroads;  Tax- 
ation, «=s>43,  585. . 

n.   GOVERNMENTAL  POWEBS  AND 
FUNCTIONS  IN   GENE&AIm 

^=s>58  (N.Y.)  When  there  is  a  fair,  reasonable* 
and  substantial  donbt  as  to  the  existence  of 
an  alleged  power  in  a  municipality,  the  power 
should  be  denied.— In  re  Piers  Old  Nos.  8,  9,  10. 
and  11,  I^orth  River,  in  City  of  New  Yoric,  126 
N.  E.  809,  228  N.  Y.  140. 

ni.  LEOISLATIVS  OONTROIi  OF  MU» 

NIOIPAL  AOTS,   RIGHTS,  AND 

IXARILITIES. 

^s»64  (N.Y.Sup.)'  A  city  must  comply  with  the 
law.— Brooklyn  City  R.  Co.  v.  Whalen,  181  N. 
Y    S    208 

C=:»79  (N.Y.Sup.)  Existing  limitations  on  the 
powers  of  municipalities  existing  either  under 
special  or  general  laws  still  continue,  notwith- 
standing the  Home  Rule  Act  (General  City 
Law)  .-Brooklyn  City  R.  Co.  v.  Whalen,  181 
N.  Y.  S.  208. 

v.*  offioers.  agents.  and  em* 
pi«ot£&. 

(B)    MnmtcipAl    Departmenta    aati    Oflleer* 
Thereof. 

<8ss>l76(8)  (N.Y.Sup.)  CivU  Service  Law,  §  22, 
requiring  charges  before  removal  of  a  voluntary 
fireman  from  city  position,  which  first  became 
effective  in  1800,  is  impliedly  repealed  in  so- 
far  as  it  applies  to  the  superintendent  of  water- 
works of  a  second-class  city  by  Second-Class 
Cities  Law,  §  94,  authorizing  commissioner  of 
public  works  to  remove  the  superintendent  at 
pleasure,  which  first  became  effective  in  1906.— 
People  ex  rel.  Johnson  v.  La  Roche,  181  N.  Y. 
S.  611. 
^=s>205  (N.Y.Sup.)  Under  Binahamton  Supple- 


employ^,  and  fixing  their  salaries,  the  superin- 
tendent occupies  a  confidential  position  in  rela- 
tion to  commissioner  of  public  works,  since  rela- 
tions become  confidential  when  they  involve 
trust  and  confidence  which  are  personal  to  the 
appointing  officer,  and  the  superintendent  does 
not  occupy  a  subordinate  position  which  alone 
is  within  the  Civil  Service  Law  (citing  2  Word» 
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and  Phrasee,  First  and  Second  Series,  Confi- 
dential Position).— People  ex  rel.  Johnson  v. 
La  Bocho,  181  N.  Y.  S.  611. 

IX.  PUBUO  IMPBOVEMEITTS* 

(A)   Pofv^er  to   Malce   Improven&eiits   or 
Grant  Aid  Therefor. 

^=^269(3)  (N.Y.Sup.)  A  chan|;e  in  the  surface 
contour  of  a  street  does  not  involve  a  "change 
of  grade,"  within  the  meaning  of  that  term 
as  used  in  Greater  New  York  Charter,  |§  441, 
442,  447,  951,  giving  the  board  of  estimate  and 
apportionment  power  to  change  the  map  and 
plans  of  a  city,  or  16  change  grades  and  to 
raise  grade  for  drainage.— City  of  New  York 
V.  Belt  line  Ry.  Corporation,  181  N.  Y.  S.  301. 

The  grants  of  power  to  the  city  of  New  York 
from  which  the  detection  of  the  power  claimed 
by  it  on  its  application  for  mandamus  directing 
a  railroad  company  to  conform  the  tram  rails 
of  its  track  to  surface  grade  of  a  street  as 
ahown  on  plans  for  repavlD|;  approved  by 
borough  president  is  necessarily  implied,  are 
found  in  Greater  New  York  Charter,  |  883, 
read  in  connection  with  Railroad  Law,  |  178, 
and  the  ezerdse'  of  powers  so  conferred  on 
borough  president  do  not  necessarily  involve  a 
"change  of  grade,"  such  as  only  the  board  of 
estimate  may  make.— Id. 
<=>273/2  [New,  vol.  2  Key-No.  Series] 

(N.Y.Snp.)  City's  operation  of  bus  lines 
would  have  been  illegal,  express  legislative  au- 
thority being  necessary  to  authorise  a  munici- 
pality to  operate  bus  lines,  and  no  such  au- 
thority having  been  granted,  notwithstanding 
Home  Rule  Act  (General  City  Law)  §  19,  as 
added  by  Laws  1913,  c.  247,  empowenng  city 
to  "regulate,  manage  and  control  its  property 
and  local  affairs,"  and  section  20,  subd^  7  and 
^,  as  added  by  Laws  1913,  c.  247,  authorizing 
operation  of  water  supply  systems  and  fer- 
ries.—Brooklyn  City  R.  Co.  V.  Whalen,  181  N. 
Y.  S.  208. 

Municipalities  arc  without  authority,  unless 
it  is  expressly  conferred  by  the  Legislature,  to 
operate  railroad  or  bus  lines,  or  public  utiH- 
ties  of  any  kind.— Id. 

A  city,  even  if  authorized  to  become  a  com- 
mon carrier,  would  have  no  right  to  operate 
railroads  or  bus  lines  without  complying  with 
the  provisions  of  the  general  laws  of  the  state 
Regulating  such  operation:  the  term  "common 
carrier,"  within  rublic  Service  Commissions 
Law,  being  applicable  to  municipally  owned  or 
operated  railroad  or  bus  line,  in  view  of  sec- 
tion 2,  subd.  9,  as  added  by  Lawa  1917,  c.  800. 
-Id. 

^=»278(4)  (N.Y.Sup.)  The  borough  president 
of  the  city  of  New  York,  in  view  of  Greater 
New  York  Charter,  §  383,  may  clecide  when 
and  how  the  city  streets  shall  to  repaved.— 
City  of  New  York  v.  Belt  Line  By.  Corporation, 
181  N.  Y.  S.  301. 

(C)  ContrnotB* 
<8ss>327  (N.Y.Sup.)  Where  paving  contractor 
performed  labor  and  furnished  materials  for  an 
improvement  being  used  and  enjoyed  by  inhab- 
itants of  village,  but  trustees  refused  to  dis- 
charge the  moral  obligation  of  vfllage  to  pay. 
Legislature  might  by  statute  (Laws  1919,  c. 
399)    compel  payment,  without  invading  con- 


stitutional rights  of  any  citizen,  though  statu- 
tory requisites  for  a  paving  improvement  were 
not  followed  at  the  time.—  Dean  y.  Village  <tf 
,  Wilson,  181  N.  Y.  S.  836. 
^»356  (N.Y.Sup.)  A  contract  for  the  erection 
of  a  public  library  held  to  give  the  contractor 
the  option  ol  pitching  the  banks  and  sheathing 
to  the  bottom  of  the  excavation,  etc.,  and  where 
the  architect  compelled  the  contractor  to  in- 
stall an  elaborate  system  of  truss  work,  the 
city  is  liable  for  extra  cost.— Charles  Meads  & 
Co.  V.  Citv  of  New  York,  181  N.  Y.  S.  704. 
<©=>357  (N.Y.Sup.)  A  contractor  is  entitled  to 
select  his  own  method,  so  long  as  b«  produces 
satisfactory  results;  hence  it  was  improper  for 
the  city's  architect  to  require  a  contractor,  con- 
structing a  concrete  building,  to  pour  concrete 
continuously  in  a  monolith  in  some  of  the  foun- 
dation slabs  and  walls.— Charles  Meads  &  Co. 
V.  City  of  Tiew  York.  181  N.  Y.  S.  704. 
^ss>358(l)  (N.Y.Sup.)  Where  a  crack  in  foun- 
dation walls  of  public  library  resulted  from 
defect  of  plans,  contractor  was  entitled  to  re- 
cover, notwithstanding  refusal  of  architect  and 
borough  president  to  give  required  certificate; 
their  refusal  of  certificate  under  such  circum- 
stances being  unreasonable.— Charles  Meads  & 
Co.  V.  City  of  New  York,  181  N.  Y.  S.  704. 
<S=»360(2)  (N.Y.Sup.)  A  contract  for  the  erec- 
tion of  a  public  library  held  to  give  the  contrac- 
tor the  option  of  pitching  the  banks  and  sheath- 
ing to  the  bottom  of  the  excavation,  etc.,  and 
where  the  architect  compelled  the  contractor 
to  install  an  elaborate  system  of  truss  work, 
the  city  is  liable  for  extra  cost.— Charles  Meads 
&  Co.  V.  City  of  New  York,  181  N.  Y.  S.  704. 
®»374(4)  (N.Y.Sup.J  Under  contract  for  sewer 
work,  providing  president  of  borough  mi|;ht  sus^ 
pend  work,  if  he  should  deem  it  for  city's  in- 
terest, without  compensation  to  contractor,  pres- 
ident was  not  authorized  to  suspend,  because 
the  city  had  no  appropriation  to  pay  for  engi- 
neering and  inapection  it  was  bomid  to  furnish. 
—Johnson  v.  City  of  New  York,  181  N.  Y.  S. 

137, 

« 

X.  POIJ0£  POWER  AHD  BEGXTIiA- 
TIONS. 

(A)   Delearatlomy  Bxtent»  wad  Bzereise  of 
Power. 

9=9591  (NJiT.GenvSess.)  If  the  charter  and 
ordinances  of  the  city  of  New  York  be  con- 
strued to  empower  the  commissioner  of  licens- 
es to  limit  a  license  to  sale  of  food  stuffs  only, 
such  power  is  invalid,  as  constituting  a  delega- 
tion of  the  power  granted  to  the  board  of  al- 
dermen by  tiie  Greater  New  York  Charter.— 
People  V.  Meyer,  181  N.  Y.  S.  500. 

XI.  USE  Arm   REGULATION  OF  PUB- 

UO  PI.AOES,  PROPERTY, 

AND  WORKS. 

(A)  Streeta  and  Other  Public  "Waya. 

<S=»657(5)  (N.Y.Sup.)  Under  Laws  1895,  c. 
1006,  S  2,  providing  that  the  map  shall  desig- 
nate the  streeta  which  authorities  may  determine 
to  lay  out,  omitting  all  former  streets  they  may 
determine  to  discontinue,  a  map  filed  by  city 
authorities  showing  plan  of  permanent  streeta 
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for  section  of  Queens  county,  and  designating  a 
particular  road  practically  covering  same  ground 
as  a  permanent  street  by  lines  of  dashes,  Instead 
of  straight  lines,  as  other  streets  were  shown, 
with  note  that  parts  of  existing  streets  shown 
by  dashes  were  to  be  ultimately  discontinued, 
did  not  designate  sudi  road  as  a  permanent 
street,  so  that  it  was  discontinued.— In  re  Bou- 
tlnger,  181  N.  Y.  S.  177. 

<d=s>703(l)  (N.Y.Sup.)  Bus  lines,  maintained 
and  operated  by  private  individuals  or  corpo- 
rationd  on  city  streets,  are  within  Transporta- 
tion Corporations  Law,  §§  24-26,  and  Public 
Service  Commissions  Law,  §  53,  requiring  that 
a  certificate  of  public  convenience  and  necessi- 
ty be  obtained  and  other  requirements  com- 
plied with  as  a  condition  to  operation. — ^Brook- 
lyn City  R.  Co.  V.  Whalen,  181  N.  Y.  S.  208. 
^::=>705(1)  (N.Y.Sup.)  The  fact  that  the  driver 
of  an  automobile  has  the  right  of  way  over 
another  automobile  approaching  on  a  cross 
street,  does  not  excuse  him  from  the  duty  of 
alertness,  and  from  doing  what  he  reasonably 
can  to  avoid  a  crisis  and  injury  to  third  per- 
sons.—Hood  V.  Stowe,  181  N.  Y.  S.  734. 

Negligence  of  a  third  person  operating  an 
automobile  on  a  cross  street  did  not  excuse  de- 
fendant automobilist  from  running  down  plain- 
tiff motorcyclist,  if  defendant  was  also  negli- 
gent in  not  being  alert,  although  defendant  had 
the  right  of  way  over  the  third  person  and  ran 
into  plaintiff  in  avoiding  a  collision  with  the 
third  person. — Id. 

«8P5>7M(4)  (N.Y.Sup.)  In  action  for  damages 
by  a  motorcyclist,  struck  by  an  automobile 
traveling  on  the  wrong  side  of  the  street  by 
reason  of  a  crisis  brought  about  by  digger  of 
a  collision  with  a  third  person  at  an  intersec- 
tion, evidence  held  sufficient  to  sustain  a  find- 
iag  of  negligence  on  the  part  of  defendant- 
Hood  V.  Stowe,  181  N.  Y.  S.  734. 
«==>706(5)  (N.Y.Su]^.)  Showing  that  plaintiff, 
a  policeman,  was  injured  in  attempting  to  stop 
a  runaway  horse  owned  by  defendants,  which, 
iiitched  to  a  wagon  unattended,  was  in  full 
flight  on  a  public  thoroughfare,  with  pfoof  of 
provisions  of  traffic  regulations  that  a  horse 
should  not  be  left  unattended  without  being  se- 
curely fastened,  or  the  wheels  of  the  vehicle 
secured,  made  a  prima  fade  case  of  negligence. 
—Rice  V.  Von  Der  lieth,  181  N.  Y.  S.  767. 
«=»706(6)  (N.Y.Sup.)  In  action  by  plaintiff, 
who,  wnile  standing  on  the  running  board  of 
his  automobile,  which  was  drawn  up  against 
the  curb  on  the  right  side  of  the  street,  was 
struck,  by  an  express  truck  owned  by  defend- 
ant, the  question  whether  the  doctrine  of  res 
ipsa  loquitur,  which  was  applicable,  was  rebut- 
ted by  testimony  of  the  driver  as  to  the  scar- 
ing of  the  horse,  held  for  the  jury,  and  the 
court  cannot  declare  as  a  matter  of  law  there 
was  no  evidence  of  defendant's  negligence.— 
Oppcnheimer  v.  American  Ry.  Exp.  Co.,  181  N. 
Y.  S.  195. 

(C)   Pabllc  Bnlldinariiy  Parka,  and  Other 
Public  Places  and  Property-. 

<®=>72l(2)  (N.Y.Sup.)  In  a  taxpayer's  suit  to 
enjoin  a  park  commissioner  from  using  an  old 
building  located  in  Central  Park  for  the  pur- 
pose 01  exhibiting  safety  and  sanitary  appli- 
ances under  a  revocable  license,  petition  held 


not  to  state  a  cause  of  action;  it  not  appear- 
ing that  any  openpcuik  space  was  invaded  or  en- 
croached upon.— Williams  v.  GkiUatin,  181  N. 


€=»72l(8)'  (N.Y.Sup.)  Greater  New  York  Char- 
ter, §  627,  making  it  unlawful  to  grant  for  the 
gurpose  of  a  public  fair  any  portion  of  Central 
'ark,  is  not  applicable  to  a  suit  by  a  ta^;>ayer 
to  enjoin  the  maintenance  in  such  park  of  an 
institute  wherein  safety  and  sanitarv  appliances 
are  exhibited ;  the  purpose  for  which  such  char- 
ter provision  was  passed  being  to  prevent  the 
location  of  the  World's  Fair  in  such  park.— Wil- 
liams V.  Gallatin.  181  N.  Y.  S.  91. 


XXL  TOBT8. 

(D)    Detects    or    Obstrnetloms    in    SeTrera^ 
Dnitmay  And  "Water  Coorsea. 

^=:»827(1)  (N.Y.Sup.)  Municipalities  are  not 
liable  for  errors  of  judgment  in  making  such 
public  improvements  as  streets,  sewers,  etc. — 
WiUiam  P.  Greiner  Bldg.  Corporation  v.  Town 
of  Cheektowaga,  181  N.  Y.  S.  769. 
^s>830  (N.Y.Sup.)  Town  which  laid  sewer 
simply  to  care  for  house  drainage,  without  pro- 
vision for  surface  waters  cannot  escape  liability 
for  negligence  in  permitting  surface  waters  to 
enter  sewer,  overtax,  and  flood  it,  on  the 
ground  municipalities  are  not  liable  for  errors 
in  judgment  in  making  such  improvements.— 
William  P.  Greiner  Bldg.  Corporation  y.  Town 
of  Cheektowaga,  181  N.  Y.  S.  759. 
^=9842  (N.Y.Sup.)  A  town  which  would  other- 
wise be  chargeable  for  damages  through  the 
backing  up  and  flooding  of  a  sewer  and  cellars 
is  not  so  where  damages  could  have  been  easily 
prevented  in  great  part  by  use  of  certain  caps 
on  drains  in  property.— William  P.  Greiner  BMg. 
Corporation  v.  Town  of  Cheektowaga,  181  N. 
Y.  S.  759. 

«=»845(4)  (N.Y.Sup.)  In  action  by  property 
owner  against  town  for  mandatory  injunction 
and  damages  against  and  from  defective  sewer, 
evidence  held  to  show  plaintiff  and  its  grantor 
were  guilty  of  contributory  negligence  in  not 
pr(^>eriy  guarding  property  against  sewer,  which 
was  solely  for  house  drainage  purposes,  back- 
ing up  on  account  of  surplus  flood  waters  and 
flooding  cellars,  as  should  have  been  done  to 
minimize  damages.— WiUiam  P.  Greiner  Bldg. 
Corporation  y.  Town  of  Cheektowaga,  181  N. 
Y.  S.  759. 

^=9846  (N.Y.Sup.)  Where  town  constructed 
house  drainage  sewer  so  that  at  flood  times 
surface  waters  entered  it,  overtaxed  it,  and 
flooded  cellars  of  property  drained,  owner  of 
such  property  is  entitled  to  mandatory  in- 
junction re  jWring  town  to  cover  or  reconstruct 
manholes  snfflclentiy  to  exclude  surface  wa- 
ters, though  owner  is  not  entitied  to  damages 
on  account  of  its  own  failure  to  cap  drains 
in  cellars  and  thus  prevent  flooding. — ^William 
P.  Greiner  Bldg.  Corporation  y.  Town  of  Cheek- 
towaga, 181  N.  Y.  S.  759. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  ^=»e95-8()5. 
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e=»22(l)  (N.Y.Sup.)  Laws  1804,  c.  43,  grant- 
ins  defendant's  predecessor  in  title  the  right 
to  erect  a  wing  dam  in  the  Hudson  river,  pro- 
viding "that  it  shall  not  be  lawful  to  extend 
snch  dam  so  far  into  said  river  from  the  east 
bank  as  the  late  dam  extended  by  thirty  feet," 
obviously  gave  no  right  beyond  the  center  of 
the  river;  but,  where  there  is  no  evidence  show- 
ing how  far  the  "late  dam"  extended  into  the 
river,  it  is  impossible  to  ^t  the  place  to  which 
defendant  might  extend  a  wing  dam.—Thompson 
V.  Ft  Miller  Pulp  &  Paper  Co.,  181  N.  Y.  S. 
714. 

Riparian  owner  held  to  have  no  title  to  bed 
of  river,  and  its  right  to  maintain  a  dam  is 
confined  to  easterly  half,  and  rests  on  permis- 
sion of  Laws  1804,  c.  4d.— Id. 


NAVIGABLE  WATERS. 

See  Canals;    Commerce,  ^=s»8,   26;    Eminent 
Domain,   €=s>288;    Estoppel,   ^s»93^ 

I.  BIGHTS  OF  PUBUO. 

^::s>20(2)  (N.T.)  The  federal  River  and  Har- 
bor Act  of  March  3,  1889,  prohibiting  erection 
of  bridges  over  navigable  waters  until  con- 
sent of  Congress  and  approval  of  plans  by 
chief  of  engineers  and  the  Secretary  of  War 
is  obtained,  does  not  prohibit  the  erection  of 
such  bridge,  under  the  authority  of  the  Legis- 
lature of  the  state  in  which  both  banks  of  the 
water  are  located,  after  the  consent  and  ap- 
proval required  nave  been  obtained.— People 
V.  Hudson  River  Connecting  R.  Corporation, 
126  N.  E.  801,  228  N.  Y.  203. 

Congress  alone  has  power  to  forfeit  the  right 
to  construct  a  bridge  over  navigable  waters 
for  breach  of  the  requirements  of  federal  Bridge 
Act  March  23,  1906,  §  6  (U.  S.  Comp.  St.  § 
9966),  that  the  bridge  be  completed  within 
three  years,  and  it  waived  the  ri^ht  to  forfeit 
by  passing  a  special  act,  extending  the  time 
for  the  completion  of  a  bridge.-*Id. 

The  state  cannot  make  unlawful  a  bridge 
over  navigable  waters  within  its  boundary 
which  Iws  been  authorized  by  Congress  under 
the  fedehil  Bridge  Act  of  March  23,  1906  (U. 
S.  Comp.  St.  §§  9961-9968),  and  a  special  act  of 
Congres8.~Id. 

Where  a  corporation  created  by  a  state  stat- 
ute which  did  not  reserve  a  right  of  repeal, 
was  authorized  to  construct  a  bridge  for  inter- 
state commerce  over  navigable  waters,  and  had 
procured  authority  from  Congress  and  con- 
sent of  the  Secretary  of  War  and  the  chief  of 
engineers,  as  required  by  the  federal  Bridge 
Act  of  March  23,  1906,  §S  1,  2  (U.  S.  Comp. 
St.  H  9961,  9962),  which  grants  a  right  to 
construct  the  bridge  and  not  merely  permis- 
sion to  construct  it  under  state  authority,  the 
corporation  had  a  franchise  to  construct  the 
bridge  which  the  state  Legislature  could  not 
annm  by  repealing  the  act  of  incorporation. 
— Id. 

A  requirement  in  an  act  incorporating  a 
bridge  company  that  the  bridge  be  completed 
within  five  years  from  the  date  fixed  for  com- 
mencement thereof  is  a  condition  subsequent, 
failure  to  comply  with  which  does  not  ipso 
facto  forfeit  the  charter,  unless  provision  for 
the  forfeiture  was  contained  in  the  grant 
-Id. 

The  repeal  of  an  act  incorporating  a  com- 
pany to  construct  a  bridge  and  the  substitu- 
tion of  a  new  franchise  for  construction  of  a 
bridge  of  a  different  kind  without  the  consent 
of  the  company  is  not  an  exercise  of  the  police 
power  of  the  state,  but  the  repeal  is  void, 
and  consequently  the  new  charter  is  also 
void.— Id. 

Where  a  corporation!  chartered  by  the  state 
to  construct  a  bridge  of  certain  character  has 
procured  the  consent  of  Congress  and  the  ap- 
proval of  the  Secretary  of  War  and  the  chief 
of  engineers,  as  required  by  the  federal  Bridge 
Act  of  March  23,  1906  (U.  S.  Comp.  St.  |8 
9061-9968),  which  declares  a  bridge  erected 
under  sucn  approval  a  lawful  structure,  the 
state  cannot  thereafter  impose  additional  re- 
quirements for  the  bridge.— Id. . 


n.  LANDS    UlTDEB    WATBB. 

<;8»36(1)  (N.Y.)  The  state,  in  addition  to  iU 
public  rights  as  to  navigable  waters  within  its 
boundaries  over  which  the  United  States  has 
not  exercised  its  paramount  audiority.  also 
owns  title  to  the  land  thereunder,  ana  may 
make  such  frrants  of  it  as  do  not  interfere  'with 
the  public  rwhts.— People  v.  Hudson  River  Con- 
necting B.  Corporation,  126  N.  E.  801,  228  N.* 

^36(2)  (N.Y.Ct.Cl.)  Owner  of  land  ou  Os- 
wego river  at  Minetto,  before  construction  of 
the  original  Oswego  Canal  in  1826,  owned  the 
bed  of  the  river  to  the  center,  and  the  right 
to  use  the  water.— Northern  New  York  Power 
Corporation  v.  State,  181  N.  Y.  S.  58a 
^ss>37(4)  (N.Y.Sup.)  A  patent  granting  ri|fht 
to  construct  and  maintain  a  dam»  describing 
boundary  and  reading,  "then  down  the  stream 
of  the  said  river  (including  six  islands  lying 
in  the  said  river  opposite  to  this  tract),  to  the 
place  where  this  same  tract  of  land  first  be- 
gan/' construed  to  refer  to  bank  of  river  where 
beginning  point  was,  that  is,  along  the  stream, 
so  that,  applying  the  rule  that  that  construo- 
tion  of  a  patent  most  favorable  to  the  state  must 
prevail,  it  must  be  held  that  defendant  owns 
no  part  of  river  bed  on  ita  easterly  shore.— 
Thompson  v.  Ft.  Miller  Pulp  &  Paper  Co.,  181 
N.  Y.  S.  714. 

Descriptive  language  of  a  patent  reading, 
"along  the  said  river  down  southerly  to  the 
northeasterly  bounds  of  Sarachtoga,'^  heid  to 
exclude  the  bed  of  the  river.— Id. 

in.   BIFABIAN  AND  I.ITTOBAI. 
BIGHTS. 

^=»39(5)  (N.Y.Sup.)  While  defendant  had  a 
right  to  use  waters  of  a  navigable  stream  as 
an  incident  to  ownership  of  bank,  and  with  the 
consent  of  state  to  maintain  a  dam  in  its  bed, 
it  had  no  right  to  dam  its  waters  to  plaintiff's 
prejudice.— Thompson  v.  Ft  Miller  Pulp  ^ 
Paper  Co.,  181  N.  Y.  S.  714. 

In  a  suit  for  damages  and  for  removal  of  dam 
across  navigable  river,  proof  that  height  of  dam 
was  slightly  above  116  feet,  and  that  the  dam 
is  now  such  height,  held  not  sufficient  to  show 
that  the  dam  had  not  been  raised  since  former 
measurement  may  have  referred  to  highest 
easterly  point  of  dam,,  while  the  evidence  shows 
that  the  westerly  part  was  raised.— Id. 

In  suit  for  damages  and  for  removal  of  dam. 
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although  it  is  difficult  to  differentiate  between 
water  which  backed  on  plaintiff's  land»  because 
of  Increased  height  of  dam,  and  water  which 
came  from  floods,  irrespective  of  the  dam,  yet 
where  dam  undoubtedly  caused  water  to  pass  on 
plaintiff's  land  which  otherwise  would  not  have 
done  so,  plaintiff  is  entitled  to  damages  for 
the  6  years  she  has  suffered  such  injury  down 
to  present  time;  the  action  being  in  equity. — ^Id. 

In  an  action  for  flooding  of  land  resulting 
from  increasing  height  of  defendant's  dam,  it 
does  not  follow  that  because  damages  were  al- 
lowed in  an  equity  action,  an  injunction  should 
issue,  particularly  where  plaintiff  must  have 
known  of  defendant's  change  in  height  of  dam 
for  some  time  without  making  objection;  but 
plaintiff  may  recover  damages  for  future  inju- 
ries.—Id. 

In  an  action  for  removal  of  dam  and  damages 
for  flooding  land,  where  public  interests  are  not. 
involved,  plaintiff  may  not  be  required  to  take 
permanent  damages  fixed  by  the  court,  nor  may 
the  defendant  be  required  to  pay  such  damag- 
es, but  such  amount  >may  be  fixed  to  give  par- 
ties opportunity  to  settle  controversy  for  fu* 
ture,— Id. 

In  an  action  for  removal  of  dam  and  dam- 
ages for  flooding  land,  plaintiff  is  not  estopped, 
because  of  her  knowledge  of  situation  during 
18  years  that  she  remained  silent,  while  de- 
fendant proceeded  to  develop  its  plant  and 
raise  its  dam,  yet  such  silence  may  be  consid- 
ered in  granting  relief.— Id. 

Where  plaintiff  during  18  years  remained  si- 
lent, while  defendant  developed  Its  plant  and 
increased  the  height  of  its  dam,  defendant  ac- 
quired no  prescriptive  right  against  plaintiff  by 
flooding  of  land  wfai<^h  was  not  continuous,  but 
irregular.— Id. 

«=5>40  (N.Y.CtCi.)  Rights  to  use  of  water  es- 
tablished in  owners  of  bed  of  Oswego '  river 
at  Minetto  at  time  of  construction  of  original 
Oswego  Canal  were  not  affected  by  the  Barge 
Canal  construction  and  appropriations  made  by 
the  state  since  1910;  such  rights  having  been 
expressly  excluded  from  appropriations  By  the 
state,  and  not  having  been  interfered  with  by 
construction  of  the  Barge  Canal. — Northern 
New  York  Power  Corporation  v.  State,  181  N. 
Y.  S.  688. 

Riparian  owners  of  lend  on  Oswego  river 
cx>uld  not  obtain  a  vested  interest  in  the  state 
dam  at  Minetto,  constructed  as  part  of  the 
Barge  Canal  improvement,  by  executing  to  the 
staise  an  instrument  releasing  daim  for  dam- 
ages and  giving  the  state  the  use  of  side  track 
and  piling  space. — Id. 

<9=»43(2)  (N.Y.Ct.a.)  Where  the  state,  in  con- 
struction of  canal,  appropriated  the  situs'  of  a 
power  dam»  destroyed  the  owner's  dam,  and 
erected  its  own  in  place  thereof,  owner  could 
not  construct  a  dam  across  the  river  below 
the  state  dam,  and  back  the  water  up  against 
the  state  dam  and  the  other  state  structures.— 
Northern  New  York  Power  Corporation  v. 
State,  181  N.  Y.  S.  588. 

^=»46(2)  (N.Y.Sup.)  Deed  from  riparian  owner 
on  west  side  of  river  gave  "the  right  to  build 
a  dam  across  said  river,  or  any  part  of  it,  op- 
posite the  said  farm,  a,nd  to  abut  the  same 
against  the  west  bank  of  said  river  on  said 
farm,"  reciting  that  parties  own  certain  land 


and  riparian  rights  on  east  side  of  river  nearly 
opposite  such  f^rm,  held  a  concession  that  own- 
ership of  defendant's  predecessor  was  confined 
to  east  side  of  river.— Thompson  y.  WL  Miller 
Pulp  &  Paper  Co.,  181  N.  Y.  S.  714. 

NEGLIGENCE. 

See  Animals,  «=»70,  71 ;  Bailment,  e=»ll,  14, 
31;  Carriers,  «=5»94,  320,  346;  Highways, 
«=»172,  184;  Indemnity,  «=s>15;  Innkeep- 
ers, ^s»10;  Landlord  and  Tenant,  ^s>166; 
Livery  Stable  and  Garage  Keepers,  ^=»6;  Mas- 
ter and  Servant,  «s»10l-302 ;  Municipal  Cor- 
porations. ^=»705,  706,  827-846;  Railroads, 
«=»812-4i60;  Shipping,  <d=s>86;  Street  Rail- 
roads, ^=981-114;    Trusts,  ^=>d06, 

I.  A0T8  OB  OMISSIONS  CONSTmiT* 
ING  NEGLIGENCE. 

(A)  Personal  Conduct  in  General. 

^s>2  (N.Y.Sup.)  A  breach  of  duty,  implied  as 
the  result  of  entering  into  a  contractual  rela- 
tion, or  the  improper  doing  of  some  act  which 
the  contract  provided  for,  may  create  a  liability 
in  negligence.— Franklin  Fire  Ins.  Co.  of  Phtia- 
delphia  v.  Wemberg,  181  N.  Y.  S.  15. 

(C)  Condition  and  Use  of  Ijand»  BnUdl»cn». 
and    Other    Strnotores. 

^=s>32(l)  (N.Y.Sup.)  Landowner  has  no  right 
intentionally  to  injure  licensee,  being  liable  for 
heedless  or  careless  injury  to  him  in  perform- 
ance of  its  own  business^  though  it  ooes  not 
owe  htm  duty  of  active  vigilance.^-Lande  v.  L. 
&  S.  Const  Co.,  181  N.  Y.  S.  4»3. 
^=»48  (N.Y.)  Negligence  in  maintenance  of  a 
building  implies  notice  of  the  defect.— Hirseh 
V.  Radt,  125  N.  B.  663,  228  N.  Y.  100. 
^=s>5l  (N.Y.Sup.)  In  an  action  for  injuries 
through  uncovered  coal  hole,  it  is  no  defense 
that  the  cover  was  in  perfect  condition.— Jen- 
nings V.  Carling,  181  N.  Y.  S*  350. 

n«  FBOXIMATE   CAUSE  OF  DfJUBT. 

^=960  (N.Y.Ct.Cl.)  A  wrongdoer  is  not  liable 
for  a  remote  causa,  and  is  only  liable  when  the 
injurv  resulting  follows  in  direct  sequence,  with- 
out the  intervention  of  a  voluntary  independent 
cause.— Potorik  v.  State,  181  N.  Y.  S.  181* 

IV.  ACTIONS. 

(B)  Bvidence. 

€=»I2I(1)  (N.Y.Sup.)  Though  burden  of  proof 
as  to  neghgence  never  shifts  from  plalndff, 
when  certain  facts  have  been  shown  by  him,  it 
becomes  defendant's  duty  to  go  forward  with 
an  explanation.— Rice  v.  Von  Der  Lieth,  181  N. 
Y.  S.  767. 

<g=>l22(l)  (N.Y.Sup.)  In  view  of  Code  Civ.Proc 
§  841b,  defendant  must  not  only  allege  contrib- 
utory negligence,  but  must  prove  it  as  a  de- 
fense by  a  fair  preponderance  of  the  evidence. 
—La  Goy  v.  Director  General  of  Railroads,  181 
N.  Y.  S.  842. 

<©=>I34(11)  (N.Y.OtCl.)  Where  a  claim  is  made 
that  the  disease  which  a  person  contracts  after 
an  injury  is  the  result  of  negligence,  the  fiicts 
establishing  such  claim  cannot  oe  left  to  con- 
jecture, guess,  or  speculation;  but  there  must 
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be  Bome  evidence  cckanecting  the  disease  with 
the  injury.— Potorik  v.  State,  181  N.  Y.  S.  181. 

(C)  Trial,  Jvdvmeitt«  and  ReTl ew. 

^=9 136(15)  (N.Y.Sup.)  In  action  against  own- 
er of  apartment  house  for  injuries  to  boy  on 
premises  as  licensee,  when  janitress  closed  a 
gate  on  his  fingers,  question  whether  janitress 
failed  to  exercise  reasonable  care  held  for  jury. 
— Lande  v.  U  &  S.  Const  Co.,  181  N.  Y.  S. 
493. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEGROES. 

See  Divorce,  ^=^172;  Marriage,  ^s»57« 

NEW  TRIAL 

See  Judgment,  ^=»642. 

II«   GROUIfDS. 
(A)  ESrrors  and  Irrevularltlea  in  General. 

^s»26  (N.Y.Sup.)  Defendant  cannot,  on  motion 
for  new  trial,  urge  grounds  which,  if  raised 
during  trial,  might  have  been  obviated  by  proof 
or  amendment.— Habeeb  v.  Daas,  181  N.  Y.  S. 
392. 

(F)  Verdict  or  Findin«rs  Contrary  to  Law 
or  Shvidenoe* 

^ss»e5  (N.Y.Sup.)  Verdict  rendered  after  pro- 
tracted trial,  in  which  the  issues  were  litigated 
at  length,  should  not  be  disturbed  by  the  trial 
court,  unless  clearly  against  the  weight  of  evi- 
dence, or  contrary  to  settled  law.— Rausch  v. 
Standard  Shipbuilding  Corporation,  181  N.  Y. 
S.  513. 

e=»72  (N.Y.Sup.)  In  action  for  work,  labor, 
and  service,  wherein  defendant  conceded  plain- 
tifE's  bills  were  those  it  rendered,  showing  time 
claimed  and  amount,  order  setting  aside  ver- 
dict for  plaintiff  as  against  weight  of  evidence 
held  an  improper  exercise  of  discretion,  in  view 
of  record  furnishing  no  possible  basis  for  find- 
ing.—Automatic  Machine  &  Tool  Co.  v.  Delano, 
181  N.  Y.  S.  376. 

(R)   MowIt-  DlsooTored  ISTldence. 

^ss»l08(4)  (N.Y.Sup.^  In  an  action  by  a  bicyclist 
for  damages  for  injuries  received  when  struck 
by  defendant's  automobile,  which  was  traveling 
on  wrong  side  of  street,  court  did  not  err  in  de- 
nying new  trial  on  the  ground  of  newly  discov- 
ered evidence,  in  that  a  witness  would  testify 
that  defendant's  speed  was  moderate,  and  that 
the  car  of  a  third  person,  which  defendant  had 
to  avoid,  was  coming  up  on  a  cross  street  rap- 
idly and  recklessly;  plaintiff  not  claiming  that 
defendant's  speed  was  immoderate,  or  that  the 
third  person  was  not  negligent— Hood  v.  Stowe, 
181  N.  Y.  S.  784. 

NONSUIT. 

See  Dismissal  and  Nonsuit 

NOTES. 

See  Bills  and  Notes. 


NOTICE. 

See  Assignments,  ^=»101 ;  Banks  and  Banking, 
€=»134;  Bills  and  Notes,  <8=>337;  Courts, 
^=>190;  Evidence,  ^=s>243;  Executors  and 
Administrators,  ^=»283;  Insane  Persons.  ^^ 
13 ;  Landlord  and  Tenant,  ^=:»41.  83,  90,  04, 
115,  116,  120,  166;    Mechanics'  Liens,  e=5> 

268,  298;  Negligence,  <©=>48;  Principal  and 
Surety,  «=5>51,  104,  liS;  Sales,  «=5>126,  287; 
Street  Railroads,  <S=»81,  112,  114;  Subscrip- 
tions, ^=»7;  Vendor  and  Purchaser,  ^»230. 

NUNC  PRO  TUNC. 

See   Courts,   ^=s>190. 

OFFICERS. 

See  Corporations,  ^s>319,  416;  Elections,  «=» 
154:  Electricity,  ^=5>11;  ESminent  Domain, 
^==>227  ;  Insurance,  ^s>724;  Mandamus,  ^=» 
105;    Municipal   Corporations,   ^»176,   205, 

269,  591:  Receivers;  Records,  «=>9;  Stot- 
utes,  <S=s>219. 

OPTIONS. 

See  Corporations,  ^=»76. 

ORCHARDS. 

See  Eminent  Domain,  ^=945. 

PARENT  AND  CHILD. 

See  Adoption;  Husband  and  Wife,  «=»825,  ^» 
327;  Master  and  Servant,  «5»388;  Wills, 
4s3»498. 

PARTIES. 

See  Witnesses,  «s»140,  171. 

For  parties  on  appeal  and  review  of  rulings  aa 
to  parties,  see  Appeal.  . 

For  parties  to  particular  proceedings  or  instru- 
ments, see  also  the  various  specific  topics. 

¥TT.  HEW  PABTIE8  AND  CHANGE  OF 
PABTXES. 

«=s)40(2)  (N.Y.Sup.)  In  a  proceeding  by  a  gaa 
company  to  test  the  constitutionality  of  liawa 
1900,  c.  125,  limiting  charges  for  gas  to  $1  per 
1,000  cubic  feet,  the  city  of  New  York  was  a 
party  having  an  interest  in  the  subject,  so  as 
to  be  entitled  to  intervene,  under  Code  Oiv. 
Proc.  §  452,  because  of  the  existence  of  the 
Public  Service  Commission  created  by.  Laws^ 
1907,  c.  429,  and  the  recognition  by  the  Legis- 
lature of  the  interest  of  the  city  in  gas  rates, 
as  well  as  the  Home  Rule  Law  and  Greater  New 
York  Charter,  §  469,  conferring  upon  the  city 
the  power  to  test  and  inspect  gas.— Jamaica 
Gaslight  Co.  v.  Nixon,  181  N.  Y.  S.  620. 

PARTNERSHIP. 

See  Master  and  Servant,  «ss»68;  Trial,  «=s>296» 

vn.  DissoiiimoN,  s£Tti:«ememt, 

AMD  AOCOUNTINO. 
(D)  Aotlons  for  Disnolntlon  and  Aceount- 

^=s»321  (N.Y.Sup.)  Where  partner,  holding 
land  in.  trust  for  copartners,  after  having  plat- 
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ted  land,  sold  lots,  and  accounted  to  partners 
for  proceeds,  conveyed  gores  and  street  beds 
without  accounting  to  copartners,  a  partner 
who  was  made  a  party  to  street  opening  pro- 
ceedings in  which  award  was  made  to  trustee 
partner  waived  her  proportion  of  award  worth 
less  than  $27,  where  she  made  no  claim  thereto 
until  many  years  after  accounting  and  until 
after  trustee's  death.— ITarrell  v.  Brady,  181  N. 
y.  S.  650.         ^ 

Where  partner  held  200  lots  in  trust  for  co- 
partners, sold  the  lots  at  an  auction  and  had 
accounting  with  copartners,  the  copartners  could 
not  complain,  more  thiyi  25  years  after  the  ac- 
counting and  after  the  trustee  partner's  death, 
of  the  nature  of  the  transactions,  which  they 
apparently  fully  understood  at  the  timfe,  or 
which  for  the  most  part  were  of  record  during 
such  time,  where  a  minute  and  comprehensive 
statement  of  the  land  speculation  followed  al- 
most directly  after  closing  of  title.— Id. 

PAUPERS. 

II.   POOB-IiAW   DISTRI0T8   AHD   OF- 
FICEB8. 

^=»I0  (N.Y.Sup.)  That  a  county  poor  superin- 
tendent has  failed  to  comply  with  Poor  Law,  § 
11,  requiring  him  to  present  to  the  board  of  su- 
pervisors at  its  annual  meeting  an  estimate  of 
the  sum  necessary  for  the  support  of  the  coun- 
ty  poor  for  the  ensuing  year,  but  has  reported 
the  cost  for  support  of  both  town  and  county 
poor  for  the  preceding  year,  which  amount  was 
apportioned  by  the  supervisors  among  the  sev- 
eral towns  under  section  9  in  accordance  with 
the  number  of  poor  of  each  town,  such  amounts 
being  levied  and  collected  by  the  several  towns, 
does  not  give  a. town  any  cause  for  complaint, 
the  only  difference  in  result  being  that,  instead 
of  each,  town  raising  an  estimated  amount  and 
placing  it  in  the  hands  of  the  county  treasurer 
for  the  support  of  its  poor,  the  county  first  paid 
for  such  support  and  later  was  reimbursed  by 
the  towns.— Town  of  Islip  v.  Suffolk  County, 
181  N.  Y.  S.  203. 

Where  the  county  superintendent  of  the  poor 
has  exercised  his  judgment  as  to  the  amount 
chargeable  to  the  towns  of  the  county  under 
Poor  Law,  §§  8,  9,  11,  and  the  board  of  super- 
visors has  approved  it,  and  levied  and  collected 
t|Lzes  in  accordance  therewith,  their  decision 
should  not  be  disturbed.— Id. 

That  under  Poor  Law,  §f  8-11,  not  enough 
money  has  been  raised  directly  by  the  towns, 
based  upon  the  number  of  town  poor  in  the 
almshouse,  but  that  the  county  has  raised  and 
paid  more  than  its  proportionate  share  of  the 
maintenance  of  the  almshouse,  and  for  such 
sum  has  levied  upon  the  several  towns  in  ac- 
cordance with  the  assessed  valuation,  does  not 
give  rise  to  cause  of  action  on  the  part  of  a 
town  for  the  excess  which  the  town  has  been 
thus  forced  to  pay;  the  town  never  having  had 
any  interest  in  such  money.— Id. 


PAVING. 

See  Mandamus,   ^=»105;    Municipal   Corpora- 
tions, ^=»327. 


PAYMENT. 

See  Accord  and  Satisfaction,  ^=s>ll;  Aaslgn- 
ments,  ^=s»93;  Corporations.  e=»76,  121; 
Courts,  ^=s»190;  Eminent  Domain,  ^=>74; 
EiXecutors  and  Administrators,  ^=>13S,  316; 
Indemnity.  ^=3»15;  Insurance,  <ss»20;  land- 
lord and  Tenant,  ^=»202 ;  Liens,  ^=s>7;  Man- 
damus, ^=s>105 ;  Mortgages,  ^=»306,  415 ; 
Municipal  Corporations,  ^s>327:  Paupers, 
^=»10;  Perpetuities,  ^t=»6;  Principal  and 
Surety,  ^=>150;  Sales,  ^=s>XU,  17tS,  180; 
Taxation,  «=s>6d5;    Tender. 

V.   REOOVEBT  OF  PAYMENTS. 

<$=»89(4)  (N.Y.Sup.)  A  complaint  aUeging  that 
a  bank  was  authorized  by  its  correspondent  to 
pay  defendant  a  certain  sum  on  surrender  of 
shipping  documents,  and  that  by  mistake  it  paid 
more  than  the  sum  authorized,  but  not  alleging 
that  defendant  had  agreed  to  surrender  the  doc- 
uments on  payment  of  authorized  sum,  or  would 
have  done  so,  does  not  allege  a  cause  of  action 
for  money  received  by  defendant  to  plaintiff's 
use.— National  City  Bank  of  New  York  v.  Par- 
tola  Bifg.  Co.,  181  N.  Y.  S.  464. 

PEDDLERS. 

See  Hawkers  and  Peddlers. 

PENALTIES. 

See  Carriers,  «S3>^20 ;  electricity,  ^s»ll;  Food; 
Time,  «=s>9;  Trusts,  «=3>274. 

PERJURY. 

See  Criminal  Law,  ^S3>721« 

a.  PROSEOUTION  AHD  PUHISKMENT. 

^ss»29(2)  (N.Y.Sup.)  In  a  prosecution  for  per- 
jury, the  indictment  upon  the  trial  upon  which 
the  alleged  perjury  was  committed  should  have 
been  placed  in  evidence,  since  without  it  it  is 
impossible  for  judge  and  jury  to  legally  deter- 
mine that  the  evidenoe  upon  which  the  convic- 
tion was  based  was  a  "material  matter"  (Penal 
Law,  §  1620).— People  v.  Glass,  181  N.  Y.  S. 
547. 

<S=»3I  (N.Y.Sup.)  Penal  Law,  f  1627,  provid- 
ing that  in  a  perjitry  prosecution  falsity  of  tes- 
timony or  statements  set  forth  in  the  indictment 
shall  be  presumptively  established  by  proof  that 
defendant  has  testified  to  the  contrary  *'in  any 
other  written  testimony,"  etc.,  applies  only 
where  the  previous  contradictory  statement  was 
in  writing  subscribed  by  the  defendant,  and  not 
where  witness'  statement  on  cross-examination 
is  contradictory  to  his  direct  testimony.— People 
V.  Glass,  181  N.  Y.  S.  647. 

PERPETUITIES. 

^=s>4(15)  (N.Y.Sup.)  Where  a  trust  agreement 
made  income  of  a  fund  payable  to  settlor's  wife 
untU  her  death  or  remarriage,  and  then  to  set- 
tlor's son  for  Ufe,  and  on  his  mo  therms  remAr- 
riage  before  he  reached  30,  he  received  all  the 
income,  and  when  he  reached  30  one-half  of  the 
principal,  as  provided  by  the  trust,  which  also 
provided  that  on  his  death  the  balance  of  the 
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and  directing  the  trustees  to  continue  the  busi- 
ness of  the  corporation  as' they  might  deem  ex- 
pedient, and  sell  and  dispose  of  the  business  In 


fund  was  to  be  distributed  as  directed  by  his 
will,  and  if  he  made  no  such  direction  equally 
between  his  surviving  uncles,  and  where  he 
died  without  issue  and  bequeathed  one-fourth  of 
the  fund,  alfd  provided  that  on  his  death  with- 
out lineal  descendants  the  remaining  three- 
fourths  should  go  to  his  widow  for  life  or  un- 
til her  remarriage,  with  remainder  to  a  brother 
and  his  descendants,  and  finally  to  his  three  un- 
cles or  their  issue  per  stirpes,  the  widow's 
administrators  held  entitled  to  <»ie-fourth  of  tes- 
tator's estate,  less  advancements,  and  the  res- 
idue was  to  be  paid  to  his  brother  out  of  the 
share  passing  to  the  administrators;  Real 
Property  Law,  |  43,  not  applying  to  trusts,  but 
oDly  to  legal  life  estetes.— U.  S.  Trust  Go.  v. 
Webb,  181  N.  Y.  S.  860. 

(&s>4(22)  (N.Y.Sur.)  A  vested  gift,  otherwise 
valid,  will  not  fail  merely  because  it  is  limited 
to  take  effect  at  the  expiration  of  a  trust  which 
is  void  under  the  statute  of  perpetuities  (Real 
Property  Law,  1*42;  Personal  Property  Law, 
$  ll).-In  re  Allen's  WiU,  181  N.  T.  S.  398. 
^=»6(1)  (N.Y.Sur.)  Mere  administrative  provi- 
sions, though  they  may  operate  to  suspend  in- 
definitely, in  the  discretion  of  a  trustee,  the 
actual  possession  by  the  ultimate  absolute  own- 
er, do  not  invalidate  the  disposition,  if  the  ul- 
timate absolute  ownership  be  so  limited  that 
it  must  vest  within  the»  statutory  period.— In 
re  Allen's  WiU,  181  N.  Y.  8.  398. 
«©=>6(2)  (N.Y.Sup.)  Where  testator  gave  his 
property  to  trustees,  to  pay  from  the  proceeds 
of  all  the  property  annuities  to  his  wife  and 
son  for  their  lives,  and  also  to  pay  numerous 
other  annuities,  grouped  into  several  groups,  to 
determine  the  priority  of  payment  if  the  Es- 
tate was  insufficient  to  pay  all  the  trusts,  each 
of  the  several  annuities  was  independent,  so  as 
not  to  be  void  as  continuing  for  more  than  two 
lives  in  being.— Montague  v.  Curtis,  181  N.  Y. 
S.  709. 

Where  a  will:  created  independent  trusts  for 
the  payment  of  numerous  annuities,  after  the 
payment  of  annuities  to  testator's  widow  and 
son,  the  fact  that  the  whole  estate  was  charg- 
ed with  the  payment  of  the  later  annuities  does 
not  invalidate  the  will.— Id. 
€=»6(2)  (N.Y.Sur.) 'The  validity  of  a  suspen- 
sion of  the  absolute  ownership  or  of  the  power 
of  alienation  does  not  depend  on  the  number 
of  lives  of  beneficiaries  that  may  run  their 
course  while  the  suspension  lasts,  but  only 
upon  the  number  of  lives  by  which  the  dura- 
tion of  the  suspension  is  measured. — In  re  Al- 
len's Will,  181  N.  Y.  S.  398. 
^=»6<8)  (N.Y.Sur.)  A  testator  may  suspend  the 
power  of  alienation  of  personal  property  for  a 
period  of  two  selected  hves  in  being  at  the  cre- 
ation of  the  estate,  and  during  that  time  he 
may  make  such  disposition  of  the  annual  in- 
come thereof  among  as  many  persons  as  he 
^ees  fit,  provided  the  whole  term  must  end  with 
the  death  of  the  survivor  of  the  two  lives. — 
In  re  Allen's  Will,  181  N.  Y.  S.  398. 
«©=>6(6)  (N.Y.Sur.)  Will  bequeathing  entire 
shares  of  capital  stock  of  a  corporation,  owned 
in  its  entirety  by  testator,  to  executors  in  trust, 
profits  from  certain  number  of  shares  to  be 
paid  to  widow,  and  subsequently  to  a  step- 
daughter, and  profit  from  number  of  other 
shares  to  named  employes  of  the  corporation, 


_^eir  discretion,  held  not  void,  in  that  it  sus- 
pended the  power  of  alienation  beyond  the  term 
provided  by  law  (Personal  Property  Law,  §  11): 
the  measure  of  suspension  being  the  lives  of 
the  wife  and  stepdaughter,  and  provision  for 
employes  imposing  no  obstacle  to  the  absolute 
alienation  of  the  stock  or  business.— In  re  Al- 
len's Will,  181  N.  Y.  S.  308. 
^s»6(ll)  (N.Y.Sur.)  Will  bequeathing  entire 
shares  of  capital  stock  of  corporation,  owned  in 
its  entirety  by  testator,  to  executors  in  trust, 
profits  from  certain  number  of  shares  to  be 
paid  to  widow,  and  subsequently  to  a  step- 
daughter, and  profit  from  number  of  other 
shares  to  named  employ^  of  the  corporation, 
and  directing  th^  trustees  to  continue  the  busi- 
ness of  the  corporation,  as'  they  might  deem 
expedient,  and  sell  and  dispose  of  the  business 
in  their  discretion,  held  not  void,  in  that*  it 
suspended  the  power  of  alienation  beyond  the 
term  provided  by  law  (Personal  Property  Law, 
fi  11);  the  measure  of  suspension  being  the 
lives  of  the  wi£e  and  step-daughter,  and  pro- 
vision for  employes  imposing  no  obstacle  to 
the  absolute  alienation  of  the  stock  or  busi- 
ness.-In  re  Allen's  WiU.  181  N.  y:  S.  398. 
^=»9(7)  (N.Y.Sur.)  Where  testator  never  intend- 
ed, and  his  will  does  not  expressly  or  impliedly 
authorize,  accumulations  of  income  beyond  the 
period  authorized  by  Personal  Property  Law,  § 
16,  and  the  accumulations,  if  any.  result  inci- 
dentally from  the  administration  of  the  trust  or 
from  faulty  will  drafting,  the  trust  is  invalidat- 
ed only  to  the  extent'  that  the  accumulations 
are  unlawful.— In  re  Allen's  Will,  181  N.  Y.-  S. 
39S 

PICKETING. 

See  Injunction,  «s»101. 

PLANS. 

See  Municipal  Corporations,  ^=3^358. 

PLEADING. 

See  Courts,  «=>188,  189;  Discovery,  ^B»d4; 
Evidence,  ^si^Ol;  Judgment,  ^=s>2§0. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal. 


I.  FORM 


AND    AI.I1EOATIOKS 
OEN£RAI<. 


IN 


^=:94  (N.Y.Sup.)  It  is  immaterial  that  defend- 
ant has  unscientifically  termed  his  denials  de- 
fenses.—Lopp  V.  Lopp.  181  N.  Y.  S.  476. 
«&»8(3)  (N.Y.Sup.)  Allegation  that  landlord's 
summary  proceeding  was  a  conspiracy  between 
landlord  and  other  parties  specified  in  the  com< 
plaint  for  the  purpose  of  ousting  tenants  held 
mere  conclusions.— Kaminsky  v.  Klasko  Finance 
Corporation,  181  N.  Y.  S.  563. 
(@=?>M  (N.Y.Sup.)  A  statement  of  evidentiary 
matter,  designed  to  explain  denials,  has  no  prop- 
er place  in  a  pleading.— Lopp  v.  Lopp,  181  N. 
Y.  S.  476. 

<®=»34(1)  (N.Y.Sup.)  In  the  application  of  rules 
appertaining  to  pleadings,  substance,   and  not 
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mere  form,  is  the  determining_f actor. — Bulova  t. 
E.  L.  Bamett,  Inc.,  181  N.  X.  S.  247. 

n.  DEOI.ABATIOH,   OOBCPUOlfT,   PE- 
TITION,  OR   STATEMENT. 

^=s>48  (N.y.Sup.)  Particularly  in  view  of  Code 
Civ.  Proc  15  oOO,  522,  providing  that  the  an- 
swer must  contain  a  general  or  ^specific  denial 
of  each  material  allegation  of  the  complaint 
controverted  by  defendant  a  complaiot  should 
contain  only  such  allegations  as  are  material  to 
the  cause  of  actioxL^-Bulova  v.  £2.  L.  Barnett, 
Inc.,  181  N.  X.  S.  247. 

in.  PliEA  OB  AN8WEB.  OBOSS-COM- 
PLAINT,  AND   AFFIDAVIT 
OF  DEFENSE. 
(A)  Defenses  In  General. 
^=»87  (N.Y.Sup.)  A  material  allegation  of  the 
complaint  may  be  met  by  two  forms  of  defense, 
a.  denial,  in  the  form  of  a  negation,  or  possibly 
of  an  aflirmative  allegation  of  the  contrary,  and 
new  matter,  proceeding  by  way  of  confession 
and  avoidance,  commonly  denominated  an  af- 
firmative  defense.— Bulova   v.^E.   L.   Barnett, 
Inc.,  181  N.  X.  S.  247. 

^=»90  (N.Y.Sup.)  A  denial,  as  such,  has  no 
place  in  an  aHirmative  defense.— Bulova  v.  K.  L. 
Barnett.  Inc.,  181  N.  Y.  S.  247. 
^s=>95  (N.Y.Sup.)  Though  an  affirmative  defense 
must  be  complete  in  itself,  matter  may  be  in- 
corporated into  It  by  reference  to  other  parts 
of  the  pleading.— Bulova  v.  K.  K  Barnett,  Inc., 
181  N.  Y.  S.  247. 

The  attempt  to  effect  the  incorporation  of 
matter  into  an  affirmative  defense  by  reference 
to  other  parts  of  the  pleadings,  through  the  de- 
nial of  immaterial  allegations  of  the  complaint, 
ah9uld  be  condemned.^Id. 

(C)  Traverses  or  Denials  and  Admissions. 

^s»\\2  (N.Y.Sup.)  A  denial  is  not  a  defense, 
iHit  merely  puts  in  issue  the  allegations  of  the 
<iomplaint.--Lropp  v.  Lopp,  181  N.  Y.  S.  476. 
^=s»T29(3)  (N.Y.Svo.)  An  ''immaterial  allega- 
tion'* in  the'compli^t  (that  is,  an  allegation 
which  plaintiff  need  not  prove  to  establish  his 
<;au8e  of  action)  is  incapable  of  raising  a  judi- 
dally  cognizable  issue,  and  need  not  be  admitted 
or  denied,  while  failure  to  deny  it  does  not  im- 

fort  an  admission.— Bulova  v.  E.  L.  Barnett, 
nc,  181  N.  Y.  S..247. 

An  immaterial  allegation  in  a  complaint  may 
be  disregardec^  by.  defendant,  since  failure  to  de- 
ny it  cannot  be  construed  as  an  admission  of  its 
truth  in  any  part  of  the  pleadings  or  for  any 
purpose.~Ia. 

(D)   Matter  In  ATOldanoe. 

^=9 1 32  (N.Y.Sup.)  An  affirmative  defense,  pro- 
>  cecdlng  by  way  of  confession  and  avoidance, 
should  be  complete  in  itself,  and  in  order  to 
complete  it  the  pleader  is  free  to  assert  what- 
ever facts  are  necessary,  regardless  of  whether 
or  not  they  are  inconsistent  with  immaterial  al- 
legations of  the  complaint.— Bulova  v.  B.  h. 
Barnett.  Inc.,  181  N.  Y.  S.  247. 

If,  in  the  course  of  an  affirmative  defense,  it 
becomes  necessary  to  assert  a  fact  contrary  to 
an  immaterial  allegation  in  the  complaint,  the 
assertion  may  properly  be  made,  and  whether  it 


ia  equivalent  to  ft  denial  or  not  ia  immateriaL 
-Id. 

V.  DEMVRBEB  OB  EZOlPnON. 

^59 1 87  (N.Y.Sup.)  The  sufficiency  of  a  defense 
must  be  tested  by  demurrer,  and  cannot  be  con- 
sidered on  motion  to  strike  a  paragraph  as  ir- 
relevant.—Bulova  V.  B.  Lf.  Barnett,  Inc.,  181  N* 
Y.  S.  247. 

<8s»l92(2)  (N.Y.City  Ct)  Where  a  complaint  al- 
leged that,  in  consideration  of  the  purchase  by 
plaintiff  of  certain  shares  of  the  P.  Oil  Co.  and 
of  his  agreement  to  induce  two  others  to  pur- 
chase an  equal  amount  of  stock,  defendants 
agreed  to  purchase  the  stock  so  bought  and  to 
hold  plaintiff  harmless  on  his  agreement  with 
the  others,  and  that  plaintiff  purchased  the 
agreed  numbers  of  shares  of  the  P.  Oil  Go.  of 
Calgary,  Canada,  and  induced  the  .other  per- 
sons to  make  similar  purchases,  but  that  de- 
fendants refused  to  accept  thh  stock  when  ten- 
dered, which  complaint  was  defective  in  failing 
to  aUege  that  the  P.  OU  Co.  and  the  P.  Oil 
Co.  of  Calgary,  Canada,  were  the  same  corpora- 
tion, defendants'  remedy  was  to  demand  a  bill 
of  particulars,  and  not  demurrer.— Smiley  v. 
Frankel,  181  N.  Y.  S.  66. 
€=»  193(2)  (N.Y.Sup.)  Where  a  complaint  is 
framed  in  equity,  and  equitable  relief  is  de- 
manded, and  a  demurrer  is  interposed  for  in- 
sufficiency, if  the  facts  do  not  show  plaintiff  en- 
titled to  equitable  relief,  the  demurrer  should 
be  sustained,  though  the  court  might  spell  out 
a  cause  of  action  at  law.— A.  L.  Gosseun  Cor- 
poration V.  Mario  Tapparelli  fu  Pietro  of  Amer- 
ica, 181  N.  Y.  S.  883. 

<e=5>l93(5)  (N.Y.City  Ct.)  Where  the  facts  alleg- 
ed are  insufficient  to  state  a  cause  of  action, 
the  proper  remedy  is  by  demurrer.— Smiley  v, 
Frankel,  181  N.  Y.  S.  66. 
<S==»  194(5)  (N.Y.Sup.)  A  defense  consisting  ei- 
ther in  form  or  substance  of  a  denial  is  not 
open  to  demurrer.^Bulova  v.  B.  Lu  Barnett, 
Inc.,  181  N,  Y.  S.  247. 

C=:»2I4(1)  (N.Y.)  In  an  action  by  the  people  to 
restrain  construction  of  a  railroad  bridge,  de- 
murrers to  answer  setting  up  rights  under  acts 
of  Congress  are  governed  by  the  ordinary  rules 
as  to  admissions  on  demurrer.— People  v.  Hud- 
son River  Connecting  R.  Corporation,  126  N. 
E.  801.  228  N.  Y.  203. 

^=921 4(1)  (N.Y.Sup.)  By  demurring  to  the  com- 
plaint, defendant  admitted  the  truth  of  its  al- 
legations.—F.  F.  Procter  Troy  Properties  Co. 
V.  Dugan  Store.  181  N.  Y.  S.  786. 
^s>2l4(5)  (N.Y.Sup.)  A  demurrer  admita  only 
the  truth  of  the  facts  stated,  and  not  the  plead- 
er's conclusions.— Liberty  Wat  Bank  of  New 
York  V.  Prime,  181  N.  Y.  S.  701. 
<@=s»2l4(5)  (N.Y.Sup.)  Where  a  complamt  set 
out  a  contract,  demurrer  thereto  admitted  the 
contract,  but  not  the  pleader's  conclusions  as 
to  its  effect.— A.  L.  Gosselin  Corporation  v.  Ma- 
rio Tapparelli  fu  Pietro  of  America,  181  N.  Y. 
S.  883. 

^=>2I6(1)  (N.Y.Sup.)  The  fact  that  a  similar 
complaint  was  accepted  by  the  parties  and  by 
the  courts  as  stating  a  cause  of  action  in  an- 
other action  between  the  parties,  which  was  dis- 
missed, is  not  to  be  disregarded  or  ignored  in 
determining  whether  the  present  complaint  is 
vulnerable  to  the  objection  that  it  improperly 
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anites  canses  of  action.— Deyo  y.  Hudson,  181 
N.  Y.  S.  846. 

^=s>2l6(2)  (N.Y.)  In  an  action  by  the  people  to 
restrain  construction  of  a  railroad  bridge,  de- 
murrers to  answer  setting  up  rights  under  acts 
of  Congress  are  governed  by  the  ordinary  rules 
aa  to  admissions  on  demurrer,  and  authorize,  if 
necessary,  consideration  of  the  allegations  of 
the  amended  complaint.— People  v.  Hudson  Riv- 
er Connecting  R.  Corporation,  126  N.  E.  801, 
228  N.  Y.  203.     - 

VI.   AMENDED  AND   SUPPIiEMEHTAL 
PIiEADINOS  AND  REPLEADER. 

€=»236(7)  (N.Y.Sup.)  Under  Code  Civ.  Proc, 
S  723,  plaintiff's  motion  for  leave  to  serve 
amended  complaint,  where,  after  complaint  was 
served  and  action  at  issue,  plaintiff  first  learn- 
ed by  examination  of  defendant  before  trial  that 
defendants  were  not  lessees  of  premises  in- 
volved, as  they  had  stated,  and  at  time  of  con- 
tract with  plaintiff  had  no  interest  in  lease, 
should  be  granted,  though  it  substitutes  a  new 
cause  of  action.—Columbia  Restaurant  Co.  v. 
Haber,  181  N.  Y.  S.  680. 

^=>239(d)  (N.Y.Sup.)  General  rule  of  imposing 
costs  absolutely  upon  plaintiff  as  condition  to 
allowing  service  of  amended  complaint  should 
not. be  applied,  where  plaintiff  was  not  to  blame 
for  error  in  its  original  complaint,  which  was 
induced  b;  defendants'  statements  at  time  of 
making  contract  set  forth.^-Columbia  Restaur- 
ant Co.  V.  Haber,  181  N.  Y.  S.  680. 
^=»248(4)  (N.Y.Sup.)  Where  plaintirs  com- 
plaint was  for  the  rental  of  the  north  side  of 
a  pier,  and  it  appeared  at  the  trial  that  that  por- 
tion of  the  pier  had  been  leased  to  another, 
under  whom  defendant  was  occupying  it,  it  was 
error  to  permit  plaintiff  to  amend  his  complaint 
and  introduce  evidence,  so  as  to  recover  com- 
pensation for  occupation  by  defendant  of  other 
parts  of  the  pier.— Mills  v.  Stewart,  Sanders  & 
Co.,  181  N.  Y.  S.  357. 

«=>248(17)  (N.Y.Sup.)  In  a  suit  by  blood  rela- 
tives of  the  father  of  a  deceased  natural  child 
against  the  child's  foster  mother,  to  recover 
certain  property  as  heirs  of  the  child,  a  propos- 
ed amendment  to  the  complaint  introducing  an 
additional  allegation  that  the  adoption  proceed- 
ings under  which  defendant  claimed  were  in- 
valid, because  the  child,  being  an  imbecile  and 
being  16  years  old,  could  not  give  the  consent 
required  by  Domestic  Relations  Law,  f  111, 
should  have  been  allowed,  as  against  the  objec- 
tion that  it  introduced  a  new  cause  of  action.— 
Ryan  v.  Sexton,  181  N.  Y.  S.  10. 
^=>26l  (N.Y.Sup.)  In  action  for  breach  of  two 
contracts  to  deliver  goods,  where  by  original 
answer  defendant  admitted  he  made  the  con- 
tracts, amendment  that  contracts  were  not  his, 
and  that  he  was  acting  as  agent  for  a  disclosed 
principal,  was  properly  excluded  as  wholly  in- 
consistent.—Cohen  V.  Hohnes,  181  N.  Y.  S.  440. 
«=»262  (N.Y.Sup.)  Where  defendant  did  not  in- 
terpose his  claim  against  plaintiff  as  a  counter- 
claim in  his  original  answer,  because  he  had 
brought  action  thereon  against  plaintiff,  which 
was  pending  in  the  Municipal  Court  when  plain- 
tiff's aetlon  was  commenced,  but  which  was  aft- 
erwards discontinued,  he  should  be  permitted  to 
plead  his  proposed  counterclaim  as  an  amended 
answer.— Cohen  v.  Holmes,  181  N.  Y.  S.  440.     J 
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UL  BOX  or  PABTIOUIiABS  AND 
OOPT  OF  ACCOUNT. 

^ss>3l3  (N.Y.OityOt)  Where  a  complaint  alleg- 
ed that,  in  consideration  of  the  purchase  by 
plaintiff  of  certain  shares  of  the  P.  Cil  Co.  and 
of  his  agreement  to  induce  two  others  to  pur- 
chase an  equal  amount  of  stock,  defendants 
agreed  to  purchase  the  stock  so  bought  and  to 
hold  plaintiff  harmless  on  his  agreement  with 
the  others,  and  that  plaintiff  purchased  the 
agreed  number  of  shares  of  the  P.  Oil  Co.  of 
Calgary,  Canada,  and  induced  the  other  persons 
to  make  similar  purchases,  but  that  defendants 
refused  to  accept  the  stock  when  tendered, 
which  complaint  was  defective  in  failing  to  al- 
lege that  the  P.  CHI  Co.  and  the  P.  Oil  Co.  of 
Calgary,  Canada,  were  the  same  corporation, 
defendants'  remedy  was  to  demand  a  bill  of  par- 
ticulars, and  not  demurrer.— Smiley  v.  Frankel, 
181  N.  Y.  S.  66. 

<3=s>3l7(2)  (N.Y.Sup.)  A  bill  of  particulars  will 
be  required  of  plaintiff,  stating  names  nM  resi- 
dences of  persons  involved  in  an'  alleged  con- 
spiracy b^  a  labor  union,  its  officers  and  mem« 
bers,  against  plaintiff,  and  of  those  participat- 
ing in  acts  constituting  alleged  intimidation, 
threats,  violence,  or  other  unlawful  means 
against  an  employer  or  employes,  in  case  of  a 
strike,  and  of  those  participating  in  any  alleged 
acts  causing  a  violation  of  contracts,  although 
such  persons  may  be  witnesses,  where  the  par- 
ticulars constitute  part  of  claim  against  defend- 
ants.—Michaels  V.  Hillman,  181  N.  Y.  S.  161. 
<S=s>329  (N.Y.Sup.)  In  its  discretion  a  trial 
court  may  open  a  default  and  grant  defendant 
leave  to  serve  bill  of  particularB.-*-Kline  v.  New. 
York  Tribune,  181  N.  Y.  S.  728. 

Opening  default,  and  granting  defend nnt  leave 
to  serve  bill  of  particulars,  does  not  change  orig- 
inal order  fixing  terms  of  bill  of  particulars  to 
be  served,  though  order  vacating  default  merely 
specified  service  of  bill  of  particulars,— Id. 

XI.  MOTIONS. 

^s»34l  (N.Y.Sup.)  The  sufficiency  of  a  "defense 
must  be  tested  by  demurrer,  and  cannot  be  con- 
sidered on  motion  to  strike  a  paragraph  as  ir- 
relevant.—Btdova  V.  E.  L.  Bamett,  Inc.,  181  N. 
Y.  S.  247. 

«S3»350(1)  (N.Y.Sup.)  An  aUegation  of  fhe  land- 
lord's petition  that  the  tenancy  was  originally 
for  one  month,  continued  by  the  tenant's  hold- 
ing under  the  terms  of  the  original  agreement, 
is  admitted  by  motion  for  judgment  on  the 
pleadings,  and  the  tenant  cannot  assert  a  new 
agreement.— Oppenhelmer-Eisler  Realty  (3o.  v. 
Wendler,  181  N.  Y.  S.  1. 

^=s»350(3)  (N.Y.Sup.)  A  motion  for  judgment  on 
the  pleadings,  under  Oxie  Civ.  Proc.  §  547.  ad- 
mits the  truth  of  every  allegation  in  the  adver- 
sary's pleadings.— Cook  v.  Xehlgh  Valley  Ry. 
Co.,  181  N.  Y.  S.  217. 

^;:s»352  ([N.Y.Sup.)  If  the  answer  contains  gen- 
eral denials,  subsequent  denials  in  the  form  of 
defenses  may  be  stricken  out  on  appropriate 
motion  as  unnecessary,  and  therefore  Irrelevant 
and  redundant— Bulova  v.  E.  L.  Barnett,  Inc., 
181  N.  Y.  S.  247. 

^=s»355  (N.Y.Sup.)  Denials  labeled  as  defenses 
will  not  be  stricken  on  plaintilTs  motion  there- 
for, since  to  strike  out  the  denials  would  re- 
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suit  in  «n  admission  of  plaintiffs  causes  ^  ac- 
tion.—Lopp  V.  Lopp,  181  N.  Y.  S.  476. 
^=»362(2)  (N.Y.Sup.)  A  denial,  as  sudi,  has  no 
place  in  an  affirmative  defense,  and  should  al- 
ways be  stricken  out  on  motion.— Bulova  v.  E. 
L.  Barnett,  Inc^  181  N.  Y.  S.  247. 
<^s»364<l)  (N.Y.Sup.)  Allegations  in  complaint 
for  negligent  personal  injury,  to  the  effect  that 
the  one  operating  an  automobile  for  another 
"was  not  authorized  by  law  to  operate  the 
same,"  will  not  be  stricken  as  immaterial.— Aus- 
tin y.  Rochester  Folding  Box  Co.,  181  N.  Y.  S. 
275. 

^:»364(4)  (N.Y.Sup.)  In  an  action  on  an  assign- 
ed claim,  allegations,  coupled  with  an  immateri- 
al defense,  of  a  personal  nature  in  regard  to 
some  of  plaintiff's  relatives,  and  wholly  irrele- 
vant and  scandalous,  should  be  stricken  on  his 
motion.— Bulova  v,  E.  L,  Barnett,  Inc.,  181  N. 
Y.  S.  247. 

XU.  ISStJES,  PROOF.  AND  VARIANOE. 

€K>382(1)  (N.Y.Sup.)  Negation  of  a  single  ma- 
terial allegation  of  the  complaint  can  be  proved 
under  a  general  denial.— Bulova  v.  B.  L.  Bar- 
nett, Inc.,  181  N.  Y.  S.  247. 

PLEDGES. 

See  Embezslement,  ^=^9,  11* 

POLICE  POWER. 

See  Municipal  Corporations,  ^=s>591. 

POLITICAL  COMMIHEES. 

See  Elections,  «b»121. 

POST  OFFICE. 

Se«  Orriera.  «a»94 ;  Courts,  «s»190;  Bridence, 
«=3878;  Wilis,  «3>270. 

POWERS. 

See    Btcecotors    and    Administrators,    ^C5>138; 
Wills,  €=»684,  694. 

XL   OONSTRTJOTION  AND  EXEOTJTZON. 

^»4I  (N.Y.Sup.)  Where  a  trust  agreement 
made  income  of  a  fund  payable  to  settior's 
wife  antil  her  death  or  remarriage,  and  then  to 
settlor's  son  for  life,  and  on  his  mother's  re- 
marriage before  he  reached  80  he  received  all 
the  income,  and  when  he  reached  80,  one-half 
of  the  principal,  as  provided  by  the  trust,  which 
also  provided  that  on  his  death  the  balance  of 
the  fund  was  to  be  distributed  as  directed  by 
his  will,  and  if  he  made  no  such  direction  equal- 
ly between  his  surviving  uncles,  and  where  he 
i£ed  without  issue  and  bequeathed  one-fourth 
of  the  fund,  and  provided  that  on  his  death 
without  lineal  descendants  the  remaining  three- 
fourths  should  go  to  his  widow  for  life  or  until 
her  remarriage,  with  remainder  to  a  brother 
and  his  descendants,  and  finally  to  his  three 
uncles,  or  their  issue  per  stirpes,  the  wid- 
ow's administrators  held  entitled  to  one-fourth  of 
testator's  estate,  less  advancements,  and  the 
residue  was  to  be  paid  to  his  brother  out  of  the 
share  passing  to  the  administrators. — U,  S. 
Trust  Co.  v.  Webb,  181  N.  Y.  S.  850. 


PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PREFERRED  STOCKHOLDERS. 

See  Corporations,  ^s»40,  197;  Reformation  of 
Instruments,  ^s»Q. 

PREMIUMS. 

See  Insurance,  ^ss>20, 

PRESCRIPTION. 

See  Adverse  Poasession ;  limitation  of  Actions. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Brokers:  Frauds, 
Statute  of,  ^=»101,  102;  Hospitals,  «=>7; 
Injunction,  ^=»10i;  Insurance,  ^=:>20; 
Pleading,  «=>261 ;  Sales,  ^=»81 ;  States,  «=» 
112. 

I.   THE  REIiATIOH* 
(A)  C»«atloB   and  Bzlst^nee. 

^=»I4(2)  (N.Y.Sup.)  Where  a  bank  received 
certificates  of  stock  from  a  correspondent  bank, 
with  request  to  deliver  to  F.  on  payment  of  the 
sum  of  $10,000,  and  F.  requested  the  bank  to 
deliver  the  certificates  to  defendant  on  receiv-' 
ing  $15,000,  and  the  bank  delivered  the  certifi- 
cates, receiving  defendant's  certified  check,  but 
on  defendant's  request  returned  the  check  and 
accepted  the  certificates,  the  bank  was  at  no 
time  defendant's  agent,  and  it  could  not  recover, 
on  the  theory  of  agency,  from  defendant  the 
amount  of  a  judgment  recovered  against  it  by 
F.—Liberty  Nat.  Bank  of  New  York  v.  Prime, 
181  N.  Y.  S.  701. 

^=924  (N.Y.Sup.)  In  action  to  recover  money 
paid  by  plaintiff's  assignor  by  check,  udder 
fraudulent  representations  made  by  the  payee 
through  agent,  check  and  consequently  its  pro- 
ceeds having  been  deposited  in  defendant  baik, 
which  had  notice  of  claim  of  fraud,  case  heldi 
for  jury  under  evidence  as  to  fraudulent  party's 
agency  for  bank's  depositor,  so  that  dismissal 
of  complaint  was  error.—Abraham  v.  America? 
Ezch.  Nat.  Bank,  181  N.  Y.  S.  663. 
«=»29!/2  (N.Y.Sup.)  Where  the  parties  to  a 
contract  giving  plaintiff  the  exclusive  right  to 
handle  a  bituminous  coal  product  agreed  to  can- 
cel such  contract,  and  that  in  consideration  of 
the  surrender  thereof  by  plaintiffs  defendant 
was  to  pay  a  certain  sum  on  the  date  of  the 
contract  and  another  sum  subsequently,  plain- 
tiffs agreeing,  on  receiving  such  money,  to  sur- 
render the  contract  with  all  rights  thereunder, 
in  an  action  for  the  deferred  payment  it  was 
unnecessary  for  plaintiffs  to  offer  to  surrender 
the  contract  as  a  condition  to  maintaining  the 
action;  the  payment  of  the  sum  contemplated 
effectually  terminating  all  rights  under  the  con' 
tract.-<aevelana  v.  Clark,  181  N.  Y.  S.  756. 

(B)  Termination. 

^=941  (N.Y.)  In  a  suit  for  breach  of  contract 
giving  plaintiff  exclusive  sales  agency  for  de- 
fendant's tires  in  a  limited  territory,  it  was  er- 
ror to  permit  recovery  of  the  differen<ie  between 
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the  contract  price  to  the  agent  and  the  price  at 
which  he  could  have  sold  the  tires,  since,  in 
Tiew  of  his  exdasive  aj^ency,  hls^  selling  price 
wa«  not  the  market  price  at  which  the  goods 
could  be  purchased.— Orester  v.  Dayton  Rubber 
Mfg.  Co..  126  N.  K.  510,  228  N.  Y.  134. 

In  suit  for  breach  of  exclusive  agency  con- 
tract, where  there  is  no  market  price  at  place 
of  the  ezdluaive  agvuicy,  but  an  established  mar- 
ket elsewhere  at  which  plaintiflP  could  purchase 
the  goods  defendant  refused  to  deliver  under 
its  contract,  the  measure  of  damages  for  the 
breach  is  the  difference  between  the  price  at 
that  market  plus  transportation  charges  to 
place  of  delivery  and  the  contract  price.-— Id. 

In  an  action  for  breach  of  a  contract  where- 
by plaintiff  was  given  the  exclusive  agency  for 
sale  of  defendant's  tires,  the  measure  of  damages 
la  not  the  difference  between  the  contract  price 
and  the  price  at  which  defendant  could  procure 
tires  of  another  make,  even  though  they  were 
equally  good.— Id. 

Where  there  is  no  other  practicable  test  by 
which  the  ordinary  damages  for  the  breach  of 
a  contract  making  plaintiff  the  exclusive  agent 
for  the  sale  of  defendant's  tires  can  be  measured, 
the  probable  net  profits  of  plaintiff  may  be 
awarded  as  damages.— Id. 

In  an  action  for  breach  of  contract  making 
plaintiff  an  exclusive  agent  for  the  sale  of  de- 
fendant's tires,  the.  burden  is  on  plaintiff  to  ^in- 
troduce evidence  from  which  the  jury  can  fairly 
find  the  probable  net  profit  on  the  tires  defend- 
ant refused  to  deliver.— Id. 
^=941  (N.Y.Sup.)  Sales  made  by  sflk  mamifao- 
turer,  in  violation  of  contract  giving  factors 
and  sales  agent  exclusive  right  to  handle  and 
seU  his  goods,  held  to  afford  a  proper  basis  for 
the  computation  of  damages  to  the  factors  and 
sales  agent.— Grant  v.  Abrash,  181  N.  Y.  S.  461. 

Where  a  silk  manufacturer  notified  his  fac- 
tors and  sales  agent  that  they  were  not  to  re- 
ceive any  more  goods  on  consignment,  they 
were  not  entitled  to  remain  prepared  to  per- 
form the  repudiated  contract,  and  to  incur 
thereby  expenses,  to  augment  their  recoverable 
damages.— 'Id. 

m.  BIGHTS  AND  UABILITIES  AS  TO 
THIRD  PERSONS. 
(A)  Powera  of  Ayent* 

^=s»l24(3)  (N.Y.Sup.)  In  an  action  against  an 
agent  for  breach  of  warranty  of  authority,  evi- 
dence by  the  principal  that  he  told  the  agent  he 
wanted  the  gooda  right  away  held  to  raise  a 
jury  question  whether  the  agent  exceeded  his 
authority  in  making  the  contract  for  goods  to 
be  delivered  on  receipt  from  the  seller's  fac- 
tory, so  that  a  dismissal  of  the  complaint  on 
the  merits  was  erroneous.— Finsilver,  Still  & 
Moss  v.  Oohn,  181  N.  Y.  S.  908. 

(B)  Undlaoloaed  Asenejr* 

^=»  145(4)  (N.Y.Sup.)  Where  agents  made  a 
contract  leading  the  other  party  to  believe  they 
were  acting  for  themselves,  when  in  fact  they 
were  acting  for  an  undisclosed  principal,  either 
they  or  the  undisclosed  principal  are  liable  to 
the  other  party  on  such  contract.->Schwartz- 
reich  &  Goodman  Co.  v.  Quitman,  181  N.  Y.  S. 
784. 
In  action  for  failure  to  deliver  goods  pur- 


chased by  plaintiff  from  defendants,  acting,  as 
tiiey  revealed  on  examination  before  trial,  for 
undisdosed  principals,  thereupon  joined  as  de- 
fendants, order  requiring  plaintiff  to  elect 
whether  it  intended  to  proceed  against  the  un- 
disclosed principahi  as  such,  or  against  the 
other  defendants  as  agents,  held  unwarranted 
under  circumstances,  as  practically  a  direction 
to  plaintiff  to  determine  a  question  of  fact  prior 
to  trial.— Id. 

(C)  Unauthorised  and  "Wrongtml  Aet«« 

^s»l50(3)  (N.Y^Sup.)  An  agent,  who  made  a 
contract  on  behalf  of  his  principal,  which  did 
not  bind  the  principal,  because  it  was  beyond 
the  agent's  authority,  is  liable  to  the  other 
party  to  tlie  contract.— Finsilver,  Still  A  Moss 
v.  Cohn,  181  N.  Y.  S.  903. 

(D)  Batflleatlon. 

«5»I7I(1)  (N.Y.Sup.)  Principal,  without  prior 
knowledge  of  fraud  of  agent,  is  bound  thereby, 
if  after  notice  he  retains  proceeds  of  agent's 
act,  which  constitutes  ratification  of  the  fraud. 
—Abraham  v.  American  £xch.  Nat.  Bank,  181 
N.  Y.  S.  663. 

(F)  Aetiona. 
a=»l88  (N.Y.Sup.)  The  party  with  whom 
agents  for  an  undisclosed  principal  contracted 
had  the  right  to  unite  the  agents  and  the  princi- 
pal as  parties  defendant  in  their  suit. — 
Schwartzreich  A  Ck>odman  Go.  v.  Quitman,  181 
N.  Y.  8.  784. 

^=9 1 90(3)  (N.Y.Sup.)  In  an  action  against  an 
agent  for  breach  of  warranty  of  authority,  re* 
suiting  in  the  principal's  refusal  to  take  the 
goods  purchased,  evidence  that  the  contract 
called  for  a  specified  number  of  pieces  of  goods, 
and  that  the  price  had  declined  $1  per  yard, 
without  evidence  as  to  the  number  of  yards  in 
each  piece,  is  insufficient  to  show  damage,  where 
the  complaint  alleging  number  of  yards  was 
generally  denied.— Finsilver,  Still  A  Moss  v. 
Cohn,  181  N.  Y.  S.  908. 

PRINCIPAL  AND  SURETY. 

See  Appeal,  ^3»1234;  Guaranty;  Indemnity. 

I.  CREATION   AND  XXI8TEN0E  OF 
REI«ATION. 

(A)  Between  Individuals. 

^=s»t6  (N.Y.Sup.)  Although  one  agreeing  to 
answer  for  the  debt  of  another  may  take  on  him- 
self tiie  place  of  a  co^bligor,  he  may  neverthe- 
less be  a  surety,— Fischer  v.  Mahland,  181  N. 
Y.  S.  179. 

^s»5l  (N.Y.Sup.)  In  an  action  on  a  suretyship 
agreement,  an  answer  alleging  that  defendant 
had  notified  plaintiff's  assignors  of  termination 
of  the  guaranty  was  not  insufficient  in  law  on 
its  face.— teacher  v.  Mahland,  181  N.  Y.  S.  179. 

m.   DISCHARGE  OF  SURETY. 

^=989  (N.Y.Sup.)  In  an  action  on  a  suretyship 
agreement,  an  answer  that  such  agreement  had 
been  superseded  by  a  new  and  different  arrange- 
ment, which  canceled  the  original  agreement, 
held  not  insufficient  in  law  on  its  face.— f^scher 
V.  Mahland,  181  N.  Y.  S.  179. 
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^c=>l04<l)  (N.Y.Sup.)  In  an  action  on  a  snrety- 
ship  agreement,  an  answer  that  the  creditor 
had  extended  the  debtor's  time  for  consideration, 
without  notice  to  or  knowledge  of  the  surety, 
was  not  insufficient  in  law  on  its  face. — ^E^iaeher 
V.  Ulahland,  181  N.  Y.  S.  179. 
^=s>l23(3)  (N.Y.Sup.)  In  an  action  on  a  surety- 
rikip  agreement,  an  answer  alleging  failure  of 
the  ^editor  to  give  notice  of  the  extension  of 
time  given  for  a  consideration,  and  omission  of 
notice  of  nonpayment  of  sums  as  they  became 
due,  ^'as  not  insufficient  in  law  on  its  face.— 
Fischer  v.  Mahland,  ISl  N.  Y/S.  179. 
^=»I25  (N.Y.Sup.)  In  an  action  on  a  suretyship 
agreement,  an  answer  by  defendant,  charging 
the  creditor  merely  with  indulgence,  and  laches 
in  failing  to.  collect  claims  when  due,  and  en- 
forcing collection,  is  insufficient — BMscher  v. 
Mahland,  181  N.  Y.  S.  179. 

IV.  REMEDIES  OX*  0REDITOR8. 

^=^156  (N.Y.Sup.)  In  an  action  on  a  suretyship 
agreement,  a  defense  of  repayment  is  insuffi- 
cient, where  it  does  not  show  that  the  moneys 
so  repaid  were  those  suod  for.— Fischer  v.  Mah- 
land, 181  N.  Y.  S.  179. 

PRISONS. 

See  Criminal  Law,  «s>1216. 

PROCESS. 

See  Abatement  and  Revival,  ^=s»77;  Contempt, 
^=»40;  Courts,  «=5>189;  Executors  and  Ad- 
ministrators, <8=s»525;  Wills,  <9=»270. 

n.   SERVICE. 
(C)  Publication  or  Otlier  Motioe* 

«=s>96(l)  (N.Y.Sur.)  Where  the  essential  facto 
upon  which  an  order  for  other  than  personal 
service  is  based  are  erroneously  stated,  service 
made  thereunder  is  null  and  void.— In  re  Nor- 
wood's Estate,  181  N.  Y.  S.  494. 

PROHIBITION. 

See  Vendor  and  Purchaser,  ^=s»148. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PUBLIC  IMPROVEMENTS. 

See  .Municipal    Corporations,   «=>269-374. 

PUBLIC  LANDS. 

See  Navigable  Waters,  «s»87. 

PUBLIC  LIBRARIES. 

See  Municial  Corporations,  $=s>356,  357,  858, 

PUBLIC  POLICY. 

See  Insurance,  ^=s»605. 

PUBLIC  SERVICE  COMMISSIONS. 

See  Appeal,  ^=>832;  Carriers,  «=>18,  249; 
Electricity,  ^=»11 ;  Gas,  ^=»14 ;  Municipal 
Corporations,  «S=>273%,  708;  Parties,  «s»40; 
Railroads,  ^=s>9. 
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PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Electricity;  Gas;  Railroads; 
Street  Railroads. 

PULP  WOOD. 

See  Venne,  «s>52. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUICKSILVER. 

See  livery  Stable  and  Garnge  Keepers,  ^=3>d. 

QUIETING  TITLE. 

L  BIGHT  OF  ACTION  AND  DEFENSES. 

9s>7<2)  (N.Y.Sup.)  An  action  will  not  lie  to 
rescind  a  contract  in  a  lease  for  the  granting 
of  a  new  lease  after  the  expiration  of  the  pres- 
ent term  of  the  lease,  on  the  ground  that  con- 
ditions of  granting  a  new  lease  had  not  been 
complied  with,  since  the  contract  for  the  grant- 
ing of  a  new  lease  constitutes  no  lien  or  in- 
cumbrance on  the  land;  its  record  not  being 
constructive  notice  of  its  existence,  nor  such  a 
doud  on  the  title  as  equity  will  remove.— Elk- 
horn  Valley  Coal  Land  Co.  y.  Empire  Coal  A 
Coke  Co.,  181  N.  Y.  S.  132. 

RACE. 

See  Gamins,  ^=s>2,  25^  4& 

RAILROADS. 

See  Appeal.  ^=»175,  832;  Commerce,  «=»8,  26; 
Municipal  Corporations,  ^=»269,  273% ; 
Pleading,  <8=:>216;  SUtutes,  <8s»261;  Street 
Railroads. 

X.  CONTROI.  AND  REOXTIiATION  IN 
OENERAL. 

^=3>9(2)  (N.Y.)  Where  Public  Service  Commis- 
sion's certificate  of  convenience  and  necessity 
under  Railroad  Law,  i  9,  is  set  aside  with  di- 
rections for  a  new  hearing,  the  court  will  not 
limit  the  commission  to  the  evidence  already 
heard,  particularly  where  its  membership  has 
been  changed.— People  ex  rel.  New  York  Cent. 
&  H.  R,  R.  Co.  V.  Public  Service  Commission, 
126  N.  E.  728. 

X.   OPERATION. 
(F)  A^oldentB   at   Cross Inira. 

^s>3l2(3)  (N.Y.Sup.)  The  speed  of  a  train,  be 
it  ever  so  great,  when  approaching  a  crossing, 
is  not  in  itself  a  negligent  act;  but,  when  great 
speed  is  reached,  the  notice  6f  its  approach 
must  be  commensurate  with  it,  failure  to  give 
warning  being  substantial  evidence  of  negli- 
gence.—La  Goy  V.  Director  General  of  Rail- 
roads, 181  N.  Y.  S.  842. 

<&S93I6(1)  (N.Y.Sup.)  The  speed  of  a  train,  be 
it  ever  so  great,  when  approaching  a  crossing, 
is  not  in  itself  a  negligent  act.— La  Goy  v.  Di- 
rector General  of  Railroads,  181  N.  Y.  S.  842. 
<d=:»350(18)  (N.Y.Sup.)  In  an  action  for  death 
at  railroad  crossing,  whether  driver  of  motor 
vehicle  was  guilty  of  contributory  negligence 
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held  a  question  for  the  Jury-^Iia  Goy  v.  Direc- 
tor General  of  Railroads,  181  N.  Y.  S.  842. 
e=»35Q(31)  (N.Y.Sup.)  Acts  of  omission  or 
commission,  chargeable  to  the  driver  of  a  motor 
vehicle  after  he  becomes  conscious  of  the  pres- 
ence of  a  railroad  engine  at  a  crossing,  cannot 
be  passed  on  as  a  question  of  law  by  the  court, 
where  he  faced  an  emergency  of  imminent 
peril;  the  absence  of  the  best  judgment  not  de- 
feating his  right  to  go  to  the  Jury.— La  Goy  v. 
Director  General  of  Baibroads,  181  N.  Y.  8. 
842. 

RAPE. 

See  Criminal  Law,  ^=s>388,  1169;  Witnesses, 

RATIFICATION. 

See  Marriage,  ^s»64. 

REAL  ACTIONS. 

See  Quieting  Title. 

RECEIVERS. 

See  Bankruptcy,  «=»20P;  Carriers,  «=»20; 
Cemeteries,  ^bs>13;  Courts,  «=»493;  Mortgag- 
es, «s»lj8&,  667. 

▼I.  AOTIOIVB. 

^=»l6d  (N.Y.Sup.)  A  receiver  appointed  under 
judgment  rendered  in  a  judgment  creditor's  ac- 
tion, under  General  Corporation  Law,  art.  6, 
against  a  cemetery  corporation,  to  sequestrate 
the  corporation's  property,  is  vested  by  sections 
106,  230,  and  232,  with  all  the  property,  real 
or  personal,  of  the  corporation;  so  an  applica- 
tion to  require  the  receiver  to  sell  property  to 
satisfy  the  judgment  should  be  made  in  the 
action,  and  not  entitled  aa  a  special  proceed- 
ing.—In  re  Chauncey,  181  N.  Y.  S.  653. 

RECEIVING  STOLEN  GOODS. 

See  Fraud,  «S94. 

RECORDS. 

See  Corporations,  «=»18;  Costs,  e=»169; 
Health,  ^:s>S4;  Judgment,  «=»966;  Taxation, 
^:s»493;  Vendor  and  Purchaser,  ^=»230. 

«»9(10)  (N.Y.Sup.)  Real  Property  Law,  i  377, 
authoriaing  a  countv  register  to  appoint  official 
examiners  of  title,  '^qualified  in  accordance  with 
the  provisions  of  law  and  such  rules  as  may 
be  adopted  by  the  Court  of  Appeals,"  does  not 
substitute  the  noncompetitive  examination  by 
board  of  law  examiners,  provided  for  by  such 
court,  for  the  competitive  civil  service  exami- 
nation, but  requires  both;  the  examiners  not 
beinif  in  either  of  the  classes  excepted  by  Civil 
Service  Law,  ^  14,  and  Const  art.  5,  §  9,  re- 
quiring competitive  examination  so  far  as  prac- 
ticable.—People  ex  rel.  Weaver  v.  Rice,  181 
N.  Y.  S.  144. 


REFERENCE. 

See  Appeal,  ^ss>S74, 1094;  Costs,  4=s»60. 

I.   HATVBS.    OBOUKD8.   ANB   OBDEB 
OF  REFERENCE. 

€=>8(2)  (N.Y.Sup.)  An  "account"  between  the 
parties,  under  Code  Civ.  Proc.  {  1013,  is  one 
made  up  of  the  dealings  of  the  parties  with 
each  other,  though  the  account  may  be  of  one 
party  only.— Morse  v.  Morse  Dry  Dock  &  Re- 
pair Co.,  181  N.  Y.  S.  175. 
€=»8(7)  fN.Y.Sup.)  Under  Code  Civ.  Proc.  f 
1013,  it  is  not  sufficient,  to  uphold  a  compul- 
sory order  of  reference,  that  there  is  a  possibil- 
ity  that  in  the  course  of  the  trial  the  examina- 
tion of  a  long  account  will  become"^  necessary, 
but  facts  must  be  disclosed,  by  affidavits  or  the 
pleadings,  from  which  the  conclusion  can  be 
fairly  drawn  that  so  many  and  separate  ac- 
counts will  be  litigated  upon  the  trial  that  a 
Jury  cannot  keep  the  evidence  in  mind  in  re- 
gard to  each  of  the  items  and  give  it  proper 
weight  and  application;  so  that,  where  there 
was  nothing  in  the  moving  papers  to  show  that 
plaintiff  would  dispute  any  items  of  the  ac- 
count, a  percentage  of  the  net  profits  of  which 
he  sought  to  recover,  reference  was  properly 
denied  defendant.— Morse  v.  Morse  Dry  Dock 
&  Repair  Co.,  181  N.  Y.  S.  175. 
^=3>8(8)  (N.Y.Sup.)  Under  the  rule  that  the  ac- 
counts to  be  examined  must  be  the  immediate 
object  of  the  action  or  the  ground  of  the  de- 
fense, and  must  be  directly  and  not  collaterally 
involved,  in  a  suit  to  recover  on  an  express 
contract,  whereby  plaintilE  was  to  be  paid  dur- 
ing a  certain  period  a  sum  equal  to  a  certain 
per  cent  of  the  net  profits  of  defendant's  busi- 
ness, a  reference  to  ascertain  defendant's  prof- 
its would  not  be  ordered,  under  Ck>de  Civ.  Proc. 
§  1013;  the  demand  being  for  a  sum  equal  to 
the  named  percentage,  and  not  for  the  per- 
centage itself.— Morse  v.  Morse  Dry  Dock  & 
Repair  Co.,  181  N.  Y.  S.  176. 

The  rule  against  reference  where  the  account 
is  only  collaterally  involve4  applies,  whether 
the  account  is  that  of  a  third  party  6r  thatiof 
a  party  to  the  action.— Id. 

REFORMATION  OF  INSTRUMENTS. 

See   CJorporations,   ^=s»40;    limitation    of   Ac- 
tions, «=»100. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

^=»e  (N.Y.Sup;)  Where  preferred  stock,  by 
voting  at'  stockholders*  meeting,  could  cause  an 
abrupt  shift  in  management,  equity  had  juris* 
diction  to  decree  amendment  of  articles  of  in- 
corporation, so  as  to  specifically  deny  the  right 
of  preferred  stockholders  to  vote,  where  failure 
to  include  such  provision  in  original  articles 
was  the  result  of  a  mutual  mistake  as  to  legal 
consequences  thereof.— Millspaugh  v.  Cassedy, 
181  N.  Y.  S.  276. 

^=9 1 4  (N.Y.Sup.)  In  cases  of  a  mutual  mistake 
of  the  parties,  when  an  instrument  in  writing 
does  not  truly  express  their  intention  in 
framing  the  instrument,  or  in  its  legal  effect, 
equity  courts  may  look  to  Intended  legal  conse- 
quences, and  are  not  confined  to  an  inquiry  as  to 
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what  words  were  meant  to  be  used.— MlUspangh 
T.  Cassedy,  181  N.  Y.  S.  276. 
^=»26  (N.Y.Sup.)  Plaintififs,  who  were  in  con- 
trol of  the  operation  of  the  mills  owned  by  a 
corporation,  and  had  a  controlling  interest  in 
the  corporation,  could  bring  action  for  reforma- 
tion of  articles  of  incorporation,  not  being  mere 
volunteers.— Millspaugh  v.  Cassedy,  181  N.  Y. 
S.  276. 

^:=>29  (N.Y.Sup.)  Where  premises  were  occu- 
pied by  subtenants  a  purchaser  from  the  les- 
sor was  put  on  notice  that  a  provision  in  the 
lessor's  copy  of  the  lease  against  subletting  had 
been  waived,  and  where  such  provision  had  been 
stricken  out  of  the  lessees*  copy  by  lessor's 
agent  the  lessees  were  entitled  to  reformation  as 
against  the  purchaser.— Fischer  v.  Ginzburg,  181 
N.  Y.  S.  516. 

REGISTERS  OF  DEEDS. 

See  Records,  ^=»9. 

RELEASE. 

See  Navigable  Waters,  ^=»40. 

RELIGIOUS  SOCIETIES. 

See  Charities,  «se>13,  21,  22 ;  Taxation,  ^s»241. 

«=»I6  (N.Y.Sur.)  Religion  is  a  "public  charity," 
and  a  church  is  authorized  to  taite  property  by 
devise  or  bequest,  and  mav  hold  it  for  the  pur- 
poses and  objects  for  which  it  was  incorporated. 
—In  re  Allen's  WiU,  181  N.  Y.  S.  398. 

REMAINDERS. 

See  Taxation,  ^s»sm^ ;  Trusto,  ^=»147,  151, 
206;    WiUs,  «=»629,  634. 

RENEWAL 

See  Landlord  and  Tenant,  $=s>41. 

RENT. 

See  Army  and  Navy,  ^s»34. 

RENVOI  DOCTRINE. 

See  Wills,  «sb436. 

REPLEVIN. 

See  Corporations,  ^=>448 ;  Sales,  ^s»399. 

RESIDENCE. 

See  Domicile. 

RES  IPSA  LOQUITUR. 

See  Municipal  Corporations,  ^==>706. 

RESTAURANTS. 

See  Injunction,  ^=»101. 

RESTITUTION. 

See  Divorce,  «=>258,  287. 

RETROSPECTIVE  LAWS. 

See  Statutes,  ^=»261. 


REVENUE. 

See  Taxation. 

REVERSIONS. 

See  Husband  and  Wife,  «=>31. 

REVIEW. 

See  Appeal;  Certiorari. 

REVIVAL 

See  Abatement  and  Revival,  ^=»77« 

RIGHT  OF  WAY. 

See  Municipal  Corporations,  ^e:»705« 

RIPARIAN  BIGHTS. 

See  NavigaUe  Waters,  «S989'M. 

RISKS. 

See  Master  and  Servant,  ^=s>204. 


See  Highways. 


ROADS. 
ROBBERY. 


See  Criminal  Law,  <8=»41&,  420,  741,  IITOV^ ; 
Witnesses,  «=>2&4. 

RUNAWAYS. 

See  Municipal  Corporations,  ^ss>706. 

SAFETY  APPLIANCES. 

See  Municipal  Corporations,  <cs»721« 

SALES. 

See  Accord  and  Satisfaction,  ^s»ll;  ArTest^ 
^==>4;  Bankruptcy,  ^=s>140;  Compromise  and 
Settlement,  ^s»5;  Corporations,  ^=»88,  121, 
268.  448;  Discovery,  «=»40;  Evidence,  <5=» 
314,  442;  Frauds,  Statute  of,  <e»101,  102, 
158;  Hawkers  and  Peddlers,  ^=^  Indem- 
nity, ^=»13;  Injunction,  ^sb»59,  197;  Insur- 
ance, ^=::>606;  Judgment,  ^=9590;  Municipal 
Corporations,  ^^591;  Principal  and  Agent, 
«=»41.  124,  145,  190;  Trial,  <©=»234j  Vendor 
and  X^urchaser;  Venue,  ^=»52;  WiUa,  ^=» 
684;  Witnesses,  <©=»140. 

I.  REQUISITES    AND     VAI.IDITY    OF 

CONTRACT. 

i$=s>62(5)  (N.Y.Sup.)  Evidence  hM  to  show 
that  50  cases  of  varnish  remover  were  sold 
absolutely,  and  purchaser  was  not  entitled  to 
rescind  and  become  bailee,  with  right  to  charge 
seller  for  storage,  so  that  purchaser  cannot  re- 
cover on  such  a  claim  for  storage.--Greenbaum 
V.  Charles  McAdam  Co.,  181  N.  Y.  S.  816. 

II.  CONSTRUCTION     OF     CONTRACT. 


1(1)  (N.Y.Sup.)  Where  defendants  as 
agents  had  made  a  written  contract  for  sale 
by  plaintiff  of  goods  to  be  delivered  when  re- 
ceived from  the  factory,  and  thereafter  sub- 
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Btitated  aiwther  pMndpal  «fl'  buyer  by  a  writ- 
ten order,  which  stated  plaintiff  should  ship 
the  goods  as  soon  as  received,  the  substituted 
contract  required  only  delivery  on  receipt 
from  the  factory,  not  immediate  delivery.— 
Finsilver,  StiU  &  Moss  v.  Cohn,  181  N.  Y. 
S   903 

^87(8)  (N.Y.Sup.)  In  seller's  action  for  price, 
defended  upon  in'ound  that  sellers  had  broken 
contract  by  refusing  to  deliver  full  amount 
contracted  for,  evidence  held  sufficient  to  war- 
rant holding  that  contract  was  divisible.— Gut- 
man  V.  Fligel,  181  N.  Y.  S.  40. 

m.  MODIFICATION    OB   RESCISSION 

OF  CONTBACT. 

(O)  Renolsslon    by   B«jrer« 

«=9l26(l)  (N.Y.Sup.)  While,  under  Yersonal 
Property  Ijaw,  |  150,  acceptance  itself  does 
not  necessarily  Imr  rescission,  yet  the  right  to 
*  rescission  is  lost  by  failure  to  give  notice 
thereof  for  more  than  three  weeks  after  de- 
livery and  acceptance,  during  which  time  the 
buyer  had  full  opportunity  to  inspect,  and  aft- 
er goods  had  been  resold,  so  that  a  portion 
could  not  be  returned.— Lapovsky  v.  Abramson, 
181  N   Y    S   798 

(8=»I33  (N.Y.Mun.Ct.)  Under  Personal  Proper- 
ty Law,  §  150,  subd.  5,  where,  after  purchaser's 
rescission  of  his  purchase  of  an  automobile,  his 
offer  to  return  it  was  refused,  he  became  a 
bailee  for  hire  of  the  property,  and  was  entitled 
to  the  usual  charges  of  bailment  for  storage  and 
insurance.— Gant  v.  Outting-Liarson  Co.,  181  M. 
Y.  S.  581. 

TV.  PEBFORMANCE   OF   CONTRACT. 
(C)  Delivery  nnd  Aeeeptwaee  of  Ch>ods. 

^s>l74  (N.Y.)  A  clause  in  a  contract  of  sale  of 
goods,  requiring  vendee  to  settle  its  account  with 
the  vendor  growing  out  of  past  sales  before  a 
certain  date,  held  not  a  condition  precedent  to 
the  obligation  of  vendor  to  perform.— Goodyear 
Tire  &  Rubber  Co.  v.  Vulcanized  Products  Co., 
126  N.  E.  710,  228  N.  Y.  118. 

Where  vendee  was  "receiving  goods  in  install- 
ments and  was  entitled  to  damages  by  reason 
of  delayed  deliveries  of  past-due  installments, 
and  vendor  rightfullv  rescinded  the  contract  by 
reason  of  vendee's  failure  to  pay  the  purchase 
price  of  installments  delivered,  the  vendee's 
breach  in  failing  to  pay  did  not  relieve  the  ven- 
dor from  the  liabilitv  which  had  already  accrued 
for  failure  to  make  aeliveries  long  past  due. — Id. 
^=s>\7B{S)  (N.Y.)  If  a  vendee  receiving  goods  in 
installments  was  entitled  to  damages  by  reason 
of  delav  in  deliveries  of  past-due  installments 
which  fully  offset  unpaid  purcnase  price  which 
it  desired  to  apply  in  satisfaction  of  the  latter, 
it  was  its  duty  to  so  notify  vendor  on  demand 
by  the  latter  for  payment  of  the  purchase  price 
of  the  installments  delivered. — Goodyear  Tire  & 
Rubber  Co.  v.  Vulcanized  Products  Co.,  126  N. 
E.  710.  228  N.  Y.  118. 

<&=»I76(5)  (N.Y.Sup.)  Where  the  buyer  of  yam 
had  opportunity  to  inspect  it  during  the  week 
between  the  sale  and  delivery,  and  accepted 
the  yarn  and  sent  a  portion  thereof  to  be  dyed 
and  colored,  during  which  process  he  could  ob- 
serve it,  then  sold  it,  and  made  no  complaint 
as  .to  quality  until  he  received  complaint  from 


some  of  his  customers,  more  than  three  weeks 
after  accepting  the  yarn,  when  it  was  impos- 
sible to  return  part  of  it,  he  had  lost  his  right 
to  rescind  for  breach  of  warrantor  of  quality. — 
Lapovsky  v.  Abramson,  181  N.  Y.  S.  796. 
^=»  180(1)  (N.Y.)  Acceptance  by  a  buyer  of  belat- 
ed and  partial  deliveries  held  not  a  waiver  or 
consent  to  a  modification  of  the  terms  of  the 
contract  of  sale.— Goodyear  Tire  &  Rubber  Co. 
V.  Vulcanized  Products  Co.,  126  N.  B.  710,  228 
N.  Y.  118. 

A  vendee  who  accepts,  retains,  and  uses  a 
partial  delivery  of  goods  due  in  a  single  deliv- 
ery ma(  be  held  for  the  purchase  price  there- 
of and  may,  in  an  action  for  the  purchase 
price,  offset  or  counterclaim  its  damages  caused 
by  delay  and  default  in  proper  delivery  of  bal- 
ance of  goods.— Id. 

«=»I80(2)  (N.Y.)  A  vendee  of  goods  to  be  de- 
livered in  installments  could  not  refuse  to  pay 
the  whole  or  part  of  the  purchase  price  of  in- 
stallments delivered  by  reason  of  damages 
caused  by  delay  in  deliveries  of  past-due  in- 
stallments, where  the  damages  did  not  equal 
the  unpaid  purchase  price,  and  failure  to  pay 
was  a  breach  entitling  seller  to  cancel.— Good- 
year Tire  &  Rubber  Co.  v.  Vulcanized  Products 
Co.,  126  N.  E.  710,  228  N.  Y.  lia 
«=»I80(3)  (N.Y.Sup.)  The  right  of  the  buyer 
to  recover  damages  for  the  seller's  failure 
to  deliver  part  of  the  goods  bought  is  not 
waived  bv  payment  for  the  portion  of  the 
goods  which  had  been  delivered.— H.  M.  Gold- 
stein Co.  V.  Koyal  Embroidery  Works,  181  N. 
Y.  S.  763. 

^=»18i(ll)  (N.Y.Sup.)  In  seller's  action  for 
price,  defended  on  the  ground  that  goods  had 
not  in  fact  been  delivered,  verdict  for  seller 
held  against  the  weight  of  the  evidence.— Spie- 
gel V.  Canino,  181  N.  Y.  S.  10. 
^=»I81(11)  (N.Y.Sup.)  In  an  action  for  com- 
pensation under  a  contract  requiring  plaintiff 
to  furnish  certain  advertising  matter  to  de- 
fendant, defended  upon  the  ground  that  deliv- 
ery of  the  advertising  matter  was  not  made 
within  the  time  required,  evidence  held  to  sus- 
tain judgment  for  plaintiff.— Spivak  v.  Ajaz 
Dress  Co.,  181  N.  Y.  S.  354. 
<8=»18l(13)  (N.Y.Sup.)  In  seUers'  action  for 
price,  defended  upon  ground  that  sellers 
broke  contract  by  refusal  to  deliver  the  bal- 
ance of  the  goods  contracted  for,  evidence  held 
to  establish  prima  fade  case  that  buyer  retain- 
ed goods  with  some  knowledge  that  seller  was 
going-  to  default  in  delivery  of  the  whole 
amount,  thus  rendering  buyer  liable  for  con- 
tract price  of  goods  so  received,  under  Personal 
Property  Law,  {  125.— Gutman  v.  FUgel,  181 
N.  Y.  S.  40. 

CD)  Payment  of  Price. 

^s>l85  (N.Y.Sup.)  Vendee,  having  expressed 
an  intention  not  to  take  goods  to  be  furnished, 
cannot  complain  of  the  seller's  failure  to  tender 
the  goods.— Pierson  &  Co.  v.  Mitsui  &  Co.,  181 
N.  Y.  S.    273. 

«=»195  (N.Y.Sup.)  Where  plaintiff  contracted 
to  sell  steel  plates  f.  o.  b,  Pittsburgh,  to  be 
thereafter  rolled,  with  knowledge  that  defendant 
intended  to  export  the  plates  to  Japan,  and  a 
statute  was  enacted  by  the  United  States  mak- 
ing export  of  such  articles  to  Japan  invalid, 
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defendant  could  not  avoid  the  contract  on  the 
ground  that  it  was  impossible  of  performance.— 
Pierson  &  Co.  v.  Mitsui  &  Co.,  181  N.  Y.  S.  273. 

V.   OPERATION  AlfD  EFFECT. 

(A)  Transfer  of  Title  a«  Between  Parties. 

^=»20l(7)  (N.Y.Sup.)  Under  Personal  Property 
Law,  §  100,  rule  5,  title  to  carload  shipment  of 
lumber  nassed  to  the  purchaser  when  the  lum- 
ber reacned  th^  destination  agreed  on  when  the 
purchase  was  made,  where  the  purchaser  at 
that  point  receipted  the  bill  of  lading  and  di- 
rected transfer  of  the  lumber  to  ancAher,  to 
whom  it  had  disposed  of  the  same.— Turnbull 
y.  PoUatch  Lumber  Co.,  181  N.  Y.  S.  56. 

VI.   WARBAHTIES. 

^=s>287(3)  (N.Y.Sup.)  Failure  of  a  purchaser  of 
cloth  to  notify  seller  of  defects  therein  for  56 
days  after  delivery  constituted  an  unreasonable 
delay  in  giving  notice,  and  defeated  the  right  of 
the  purchaser  to  recover  upon  a  counterclaim, 
although  the  defects  were  not  reported  to  pur- 
chaser by  a  concern  sponging  the  cloth,  as  was 
customary.— Matthes  v.  Benn,  181  N.  Y.  S.  670. 

Vn.  REMEDIES  OF  SELLER. 
(O)  Resale. 

^=s>335  (N.Y.Sup.)  Where  buyer  refused  to  ac- 
cept goods,  the  sale  of  the  goods  to  a  third 
party  at  a  price  materially  below  the  market 

Srice,  if  there  was  an  available  market,  without 
rst  notifying  buyer,  would  be  unfair  to  buyer, 
even  though  it  be  assumed  that  seller  had  a 
right  to  sell  the  goods  at  a  private  sale,  in  view 
of  Personal  Property  Law,  §  145.— Worcester 
Bleach  &  Dye  Works  Co.  v.  Dlugasch,  181  N. 
Y.  S.  44. 

(F)  Actions  for  Damagres. 

^^s>384(7)  (N.Y.Sup.)  Where  buyer  refused  to 
accept  and  pay  for  goods,  seller,  on  sale  of  goods 
to  third  persons,  could  not  recover  as  damages 
for  cartage,  storage,  and  personal  expenses 
while  reselhng  goods  as  defendant's  agent,  in 
the  absence  of  evidence  that-anjr  of  such  ex- 
penses were  reasonable,  or  required  to  effect 
the  resale,— Worcester  Bleach  &  Dye  Works 
Co.  V.  Dlugasch,  181  N.  Y.  S.  44. 

VnL   REMEDIES  OF  BUYER. 

(A)  Recoverr  of  Price. 

^ss>39l(2)  (N.Y.Sup.)  Where  merchandise  was 
purchased  f.  o.  b.  New  York,  but  the  purchaser 
paid  $38  freight  charges  on  the  car,  he  can 
recover  from  the  seller  for  such  item<— Green- 
baum  V.  Charles  McAdam  Co.,  181  N.  Y.  S. 
816. 

(B)  Reooverx  of  Goods. 

^=»399  (N.Y.Sup.)  Where  seller  of  formulas 
and  trade-name,  with  stock  in  hand,  to  a  cor- 
poration's incorporators,  failed  to  deliver  to 
company  as  agreed,  company  had  no  cause  of 
action  in  conversion  to  justify  replevin,  but  if 
any,  one  for  damages  for  failure  to  deliver.— 
One  Cote  Products  Co.  v.  Dunn,  181  N.  Y.  S. 
768. 


<0>  Aotioas  for  Breaeli  of  Contract. 

^=»418(2)  (N.Y.)  The  ordinary  measure  of 
damages  for  breach  of  a  contract  for  the  Bale 
of  goods  which  may  be  purchased  in  the  mar- 
ket is  the  difference  between  the  price  at  which 
like  quantities  may  be  bought  at  the  time  and 
place  of  delivery  and  the  contract  price.— Ore- 
ster  V.  Dayton  Rubber  Mfg.  Co.,  126  N.  B. 
510,  228  N.  Y^  134. 

(D)  Actions  and  Connterdalms  for  Breaoli 
of  IVarraatT. 

<S=»439  (N.Y.Sup.)  Where  copper  oxide  was 
sold  for  the  making  of  marine  paint  and  a  fine 
quality  was  necessary,  the  seller,  having  knowl- 
-edge  of  such  fact,  has  the  burden,  in  an  action, 
for  the  parchase  price,  of  «howing  that  he  fur- 
nished tae  required  quality.— James  K.  l%om- 
son  Ck>.  V.  International  Compositions  CJo.,  181 
N.  Y.  S.  637. 

«=s>442(2)  (N.Y.Sup.)  Measure  of  damages  for  « 
breach  of  warranty  as  to  quality  of  unmanu- 
factured goods  is  the  difference  between  what 
the  goods  would  be  worth  in  the  market  and 
what  they  were  worth  as  delivered.— Hoagland 
Ligety  Co.  v.  Finkelstein,  181  N.  Y.  S.  353. 
Measure  of  damages  for  breach  of  warranto 
as  to  quality  of  manufactured  goods  is  the  dif- 
ference between  what  the  goods  would  have 
been  worth  in  the  market,  nad  the  warranty 
been  true,  and  what  they  were  worth  in  the 
market  in  their  condition  as  manufactured 
from  inferior  merchandise.- Id^ 

SALESMEN. 

See  Master  and  Servant,  ^=9375. 

SANITARY  APPLIANCES. 

See  Municipal  €k>rporation0^  ^=s>721. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Elections,  «=»121;  Emin^t  Domain,  «=» 

U.  PUBLIO  SCHOOIiS. 
(G)  Teacliera. 

^s»l41(6)  (N.Y.Sup.)  Where  relator,  a  labora- 
tory assistant,  was  certified  by  board  of  educa- 
tion of  the  dty  of  New  York  as  assistant  teach- 
er of  chemistry,  and  a  temporary  license  was 
issued  and  renewed  for  two  years,  and  he  was 
denied  a  third  renewal  requisite  to  a  perma- 
nent certificate  for  his  new  grade,  but  was  re- 
assigned as  laboratory  assistant,  and  was 
thereafter  suspended  and  removed  because 
never  assigned  to  that  position,  in  that  his 
license  as  assistant  teacher  had  not  been  re- 
newed for  the  third  year,  such  dismissal  was 
contrary  to  practical  construction  given  to 
Greater  New  Xork  Charter,  {  1101,  as  enacted 
in  1897  (Laws  1807,  c.  378),  and  under  its  re- 
vision since  1901  (Laws  1901,  c.  466),  so  that 
his  application  for  mandamus  to  be  reinstated 
as  laboratory  assistant  must  be  granted.— Peo- 
ple ex  rel.  Becker  v.  Board  of  Education  of 
City  of  New  York,  181  N.  Y.  S.  804. 

SECURITIES. 

See  CMminal  Law,  ^=»878 ;  E^mbeBslement,  ^=» 
5,  9,  11. 
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SELECTIVE  SERVICE  ACT. 

See  Army  and  Navy,  ^=»d4. 

SEQUESTRATION. 

See  Cemeteries,  «=»13;  Receivers,  «=»166. 

SET-OFF  AND  COUNTERCLAIM. 

See  Assignments,  ^s^lOl ;  Attachment,  ^s» 
107:  Banks  and  Banking,  $S3>134;  Costa, 
^=»32 ;  EMdence,  «=s>06 ;  Insurance,  ^3s»20; 
Pleading,  $=:»262;  Sales,  ^=3>180;  Trial,  «=» 
234. 

m.   OPERATION  Ain>  EFFBOT. 

<S=»57  (N.Y.Sup.)  Though  the  proof  warranted 
a  finding  in  favor  of  d^endant  for  the  amount 
k  of  his  counterclaim,  plaintiffs  were  entitled  to 
judgment  for  the  balance  of  their  undisputed 
claim  over  and  bove  the  counterclaim.— Brinn 
V.  Hindleman,  181  N.  Y.  S,  671. 

SHERIFFS  AND  CONSTABLES. 

See  Venue,  «3s»56,  61. 

SHIPPING. 

See  Corporations,  «ss>458,  510;  Death,  ^ss>d9; 
Master  and  Servant,  «ss>106,  124,  265 ;  Trial, 
«ss>253. 

VI.  BOTTOMRY  AHD  BESPONDEIT. 
TIA. 

^s»86(2)  (N.Y.Sup.)  A  cotton  line  less  than  a 
half  Incn  in  diameter,  exposed  on  the  deck  to 
the  weather  from  May  to  December,  was  clearly 
inadequate  for  lashing  ladd^  put  down  hatch  of 
vessel,  and  where  plaintiff  gPain  trimmer  had  no 
cause  to  test  the  lashing  before  ascending  on  the 
ladder  a  verdict  in  his  favor  for  injuries  result- 
ing from  the  lashing  giving  way  will  not  be 
disturbed.— Hussey  v.  Lehigh  Valley  R.  Co.,  181 
N.  Y.  S.  223. 

SIGNATURES. 

See  Frauds,  Statute  of,  ^ss>101,  102. 

SINKING  FUNDS. 

See  Cemeteries,  ^=»5. 

SLANDER. 

See  Libel  and  Slander. 

SLIDING  DOORS. 

See  Carriers,  ^=»320. 

SOLDIERS'  AND  SAILORS'  RELIEF 
ACT. 

See  Wnis,  ^=s>270. 

SPECIFIC  PERFORMANCE. 

See  Action,  ^»25;  Appeal,  «=:>1234:  Costs, 
<8=»164,  169;  Courts,  ^^iSST 


1.  HATURE  AlfD  GBOUUDS  OF  B^M- 
BDT  IK  OENEBAIi. 

^=»6  (N.Y.Sup.)  A  receipt  for  a  deposit  on  the 
purchase  price  of  real  estate  therein  described, 
signed  by  the  vendor's  agent,  is  not  an  enforce- 
able contract,  of  which  specific  performance 
may  be  granted,  as  the  purchaser  is  not  bound, 
and  mutuality  of  obligation  and  remedy  are 
lacking.—Lee  V.  Lloyd,  181  N.  Y.  S.  295. 
^=»6  (N.Y.Sup.)  A  contract  must  be  mutual  in 
its  obligation  and  in  its  remedy  to  be  specifi- 
cally enforced.— Dunlop  t,  Haerter,  181  K.  Y. 
S.  491. 

^=s>l2  (N.Y.)  Equity  will  not  compel  one  who 
has  contracted  to  convey  land  to  break,  a 
second  contract,  entered  into  with  a  third  per- 
son to  convey  the  land. — Saperstein  v.  Mechan- 
ics' &.  Farmers'  Savings  Bank  of  Albany,  126 
N.  E.  708,  228  N.  Y.  257. 
^=»I3  (N.Y.)  Specific  performance  of  a  con- 
tract for  the  purchase  of  real  estate  may  be 
decreed  only  where  it  is  possible  for  the  de- 
fendant to  convey  the  land.-:-Saperstein  v.  Me- 
chanics' &  Farmers'  Sayings  Bank  of  Albany, 
126  N.  B.  708.  228  N.  Y.  257. 

U.   CONTRACTS    ENFORCEABLE. 

^s»32(l)  (N.Y.Sup.)  A  contract  must  be  mutual 
in  its  obligation  and  in  its  remedy  to  be  spe- 
cifically enforced.— Dunlop  v.  Haerter,  181  N. 
Y.  S,  491. 

^=»32(3)  (N.Y.Sup.)  A  receipt  for  a  deposit  on 
the  purchase  price  of  real  estate  therein  describ- 
ed, signed  by  the  vendor's  agent,  is  not  an  en- 
forceable contract,  of  which  specific  performance 
may  be  granted,  as  the  purchaser  is  not  bound, 
and  mutuality  of  obligation  and  remedy  are 
lacking.— Lee  v.  Lloyd,  181  N.  Y.  S.  295. 
^=»32(3)  (N.Y.Sup.)  Land  contract,  under 
which  vendor  could  not  have  at  any  time  com- 
pelled purchaser  to  take  title  or  have  sued 
purchaser  for  damages,  will  not  be  specifically 
enforced  in  purchaser's  action  therefor,  there 
being  a  lack  of  mutuality  and  the  contract  in 
effect  being  unilateral.— Dunlop  v.  Haerter,  181 
N.  Y.  S.  491. 

<8=s>39  (N.Y.Sup.)  Where  defendants  orally 
agreed  to  convey  to  plaintiif  some  portion  of 
a  specific  property,  but  in  nine  years  inter- 
venmg  between  agreement  and  commencement 
of  action  plaintiff  never  went  into  possession, 
nor  did  anything,  while  defendants  deeded  part 
of  land  to  third  party  and  state  appropriated 
part,  equity  is  without  jurisdiction  to  decree 
epeafic  performance;  statute  of  frauds  being 
pleaded.— Mitchell  v.  Niagara,  liOckport  & 
Ontario  Power  Co.,  181  K.  Y.  S.  899. 
€=»57  (N.Y.Sup.)  Specific  performance  of  an 
option  for  stock,  given  by  a  corporation  and 
accepted  by  the  optionee,  but  not  accompanied 
by  the  payment  of  the  10  per  cent,  of  par  value 
required  by  Stock  Corporation  Law,  S  53.  will 
not  be  decreed,  as  the  subscription  is  not  bind- 
ing.—Donovan  V.  Powers  Film  Products,  181 
N.  Y.  S.  157. 

m.   GOOD  FAITH  AND  DILIGENCE. 

^»92(1)  (N.Y.)  In  equity  some  variations  from 
the  strict  performance  of  a  contract  may  at 
times  be  ignored,  and  if  time  of  performance  is 
not  of  the  essence  of  an  agreement^  a  reasona- 
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ble  delay  may  be  regarded  as  immaterial.— Sa- 

girstein    v.    Mechanics'    &    Farmers*    Savings 
ank  of  Albany,  128  N.  B.  708,  228  N.  Y.  257. 

IV.  PROCEEDINGS  AND  BEUEF. 

^=9 11 4(1)  (N.Y.Sup.)  A  complaint  seeking  spe- 
cific performance  of  an  option  to  purchase 
stock,  partially  exercised  by  a  purchase  there- 
under, alleging  an  acceptance  of  and  a  tender 
for  the  remainder,  but  not  showine  compliance 
with  Stock  Corporation  Law,  §  S3,  requiring 
payment  of  10  per  cent,  cash  and  showing  that 
the  stock  has  an  ascertainable  value  and  an 
adequate  remedy  at  law  for  damages,  is  de- 
mur rable.—Dono  van  V.  Powers  Film  Products, 
181  N.  Y.  S.  157. 

«=»  128(2)  (N.Y.)  Where  a  court  of  equity,  in 
an  action  for  specific  performance  of  a  con- 
tract to  convey  land,  has  obtained  the  jurisdic- 
tion of  the  parties  to  the  action  and  its  sub- 
ject, it  may  adapt  the  relief  to  the  needs  of 
the  case,  even  to  the  extent  of  directing  a  per- 
sonal judgment  for  damages  in  order  to  pre- 
vent the  failure  of  justice,  the  defendant  being 
unable  to  convey,  equitable  principles  apply- 
ing, but  this  only  where  there  is  in  fact  a 
ground  of  equitable  relief.— Saperstein  v.  Me- 
chanics' &  Farmers'  Savings  Bank  of  Albany, 
126  N.  B.  708,  228  N.  Y.  257. 
^=pl32  (N.Y.Sup.)  Under  decree  for  specific 
performance  requiring  plaintiff  at  the  same 
time  that  defendant  makes  payment  to  deliver 
a  deed  conveying  the  fee  *'to  D.  with  full  cove- 
nants, free  of  all  incumbrances  except  such  as 
are  tnerein  mentioned,"  defendant  was  not  re- 
quired to  accept  a  deed  conveying  to  him  the 
fee  with  full  covenants,  where  there  were  other 
incumbrances  than  those  mentioned  in  the  con- 
tract and  decree.—Kmetz  v.  De  Ronde,  181  N. 
Y.  S.  94. 

SPRINKLER  SYSTEM. 

See  Landlord  and  Tenant,  ^=^169. 

STATES. 

See  Commerce,  ^=»8;  Constitutional  Law,  *=» 
48;  mghways,  ^=5>105;  Hospitals.  «=»7; 
Municipal  Corporations,  «=>327;  Navigable 
Waters,  «=»20,  36 ;  Woods  and  Forests,  «=»8. 

I.  POUnCAI.  STATUS  AlfD  RIXA. 

TIONS. 

^=»4  (N.Y.)  Though  the  federal  government  is 
possessed  under  tne  Constitution  of  only  such 
powers  as  are  granted  to  it,  and  all  other  pow- 
ers are  reserved  to  the  several  states,  acts  of 
Congress  within  its  power  are  superior  to  all 
other  authority  conflicting  or  interfering  with 
the  federal  power.— People  v.  Hudson  River 
Connecting  R.  Corporation,  126  N.  E.  801,  228 
N.  Y.  203. 

Rights  vested  under  state  authority  exer- 
cised over  a  subject  within  the  power  of  Con- 
gress before  Congress  has  seen  fit  to  exercise 
its -power  are  not  subsequently  lost  by  the  ex- 
ercise of  congressional  power. — Id. 

II.  OOVERNMEKT   AND   OFFICERS. 

^=*79  (N.Y.)  The  agents  and  contractors  of 
the   state   or  its  civil  division  are  liable   for 


their  torts  whether  they  act  in  person  or  by 
subagents  or  servants.— Murtha  v.  New  York 
Homeopathic  Medical  College  and  Flower  Hos- 
pital, 128  N.  E.  722,  228  N.  Y.  183. 

m.  PBOPERTT,   CONTRACTS,   AMB 
LIABILITIES. 

^=»I04  (N.Y.CtCl.)  Provision  in  a  contract 
for  state  improvements  that  the  architect's  de- 
cision, construing  a  disputed  term  of  the  con- 
tract* shall  be  final,  is  valid,  and  his  decision 
is  binding  on  the  parties,  in  the  absence  of 
fraud  or  bad  faith.— W.  B.  w^Lrmstrong  Co.  v. 
State.  181  N.  Y.  S.  185. 

(8=»II2  (N.Y.)  The  state  and  its  counties, 
cities,  towns,  and  villages,  when  engaged  as 
delegates  of  the  state  in  the  discharge  of  gov- 
ernmental functions  under  Const  art.  12.  |  1, 
are  not  liable  for  the  torts  of  its  agent  and  con- 
tractors unless  such  liability  has  been  assumed. 
— Murtha  v.  New  York  Homeopathic  Medical 
College  and  Flower  Hospital,  126  N.  £.  722, 
228  N.  Y.  183. 

V.  CLAIMS  AGAIKST  STATB. 

«3»170  (N.Y.Ct.CL)  Amendment  of  daim 
against  state,  to  increase  alleged  value  of  to- 
bacco destroyed,  asked  at  trial,  three  years 
after  notice  of  intention  to  file  claim,  required 
by  Code  Civ.  PrOc.  |  264,  before  amendment  by 
Laws  1919,  c.  157,  to  be  given  within  six 
months  after  the  claim  accrued,  and  to  state  in 
detail  ita  nature,  refused  in  court's  discretion. 
— Cognetta  v.  State,  181  N.  Y.  S.  184. 
«=»I84  (N.Y.Ct.  CI.)  In  view  of  the  history  of 
the  legislation  creating  the  Court  of  Claims,  as 
well  as  Const,  art  3,  §  19,  enacted  by  amend- 
ment in  1875,  which  prohibits  the  Legislature 
from  auditing  or  allowing  any  private  claim 
or  account,  the  Coui4  of  Claims,  which  is  given 
by  Code  Civ.  Proc,  §  264,  all  powers  and  juris- 
diction of  the  former  Board  of  Claims,  is,  under 
Laws  1883,  c.  265,  which  created  the  Board  of 
Claims,  etc.,  restricted  to  hearing,  auditing, 
and  determining  private  claims  against  the 
state ;  the  Legislature  still  having  the  power 
to  audit  and  determine  public  claims.— Town  of 
New  Lebanon  v.  State,  181  N.  Y.  S.  322. 

Claim  by  town  against  the  state,  arising  out 
of  a  contract  for  the  elimination  of  a  bridge 
in  a  highway,  is  a  public  claim,  and  hence  is 
without  the  jurisdiction  of  the  Court  of  Claims. 
-Id. 

VI.  AOnONB. 

<S=s>191(l)  (N.Y.Ct.CL)  While  an  act  assuming 
liability  by  the  state  and  consenting  to  be  sued 
is  in  derogation  of  the  state's  sovereign  exemp- 
tion from  suit,  and  must  bo  strictly  construed, 
it  need  not  be  narrowly  construed.— Village  of 
Hudson  Falls  v.  State,  181  N.  Y.  .S.  180. 

Laws  1918,  c.  612,  conferring  jurisdiction  to 
determine  claims  for  damages  caused  by  change 
of  grade  of  street  by  new  bridges  over  the  en- 
larged canal  constructed  under  Laws  1903,  c. 
147,  gives  the  state's  consent  to  liability  for 
such  damages,  due  to  raising;  lengthening,  and 
widening  an  existing  bridge. — ^Id. 

ITie  state  may  waive  its  immunity  as  sover- 
eign from  suit  in  its  own  courts  and  assume 
liability  for  and  confer  on  tribunals  Jurisdiction 
to  determine  claims  against  it.— Id. 
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«=»  191(1)  (N.Y.CtCl.)  The  state,  in  conse- 
quence of  its  sovereignty,  is  immune  from 
prosecution  in  its  own  courts,  and  can  only- 
be  sued  by  its  own  consent,  and  for  such 
liabilities  as  it  chooses  to  assume*— Town  of 
New  Lebanon  v.  StAte,  181  N.  Y.  S.  322. 

A  municipality,  like  a  county,  town,  or  vil- 
lage, being  an  integral  nart*  of  the  state,  and 
created  for  purposes  of  local-  government,  can- 
not maintain  an  action  against  the  state. — Id. 
<S=>200  (N.Y.CtCl.)  Iaws  1918,  c,  612.  confer- 
ring jurisdiction  to  determine  claims  for  dam- 
ages caused  by  new  bridges  over  the  state  ca- 
nals confers  jurisdiction  over  j;>ublic  claims  by 
a  municipal  corporation,  notwithstanding  Code 
Civ.  Pi»oc.  §  264.— Village  of  Hudson  Falft  v. 
State,  181  N.  Y.  S.  189. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  limitation  of  Actions. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

VT.   OONSTBUCTION  AND   OPERA- 
TION. 
(A)  General  Rules  of  Oonstvuotlon. 

<S=s>l81(2)  (N.Y.Snp.)  In  construing  statutes, 
courts  win  not  consider  the  effect  of  construc- 
tion on  particular  cases,  but  will  effectuate  the 
legislative  intent. — ^Board  of  Education  of  Vil- 
lage School  Dist  of  Town  of  Malone  v. 
O'Rourke,  181  N.  Y.  S.  21. 
<d=;>l8l(2)  (N.Y.Sup.)  In  ascertaining  the  true 
meaning  and  application  of  a  statute,  resort 
may  be  had,  not  only  to  the  language  and  ar- 
rangement of  the  statute,  but  also  to  the  in- 
tention of  the  Legislature,  the  object  to  be 
secured,  and  its  relation  to  other  laws. — People 
ex  rel.  Murphy  v.  Holcomb,  181  N.  Y.  S.  780. 
<g=>l83  (N.Y.Ct.Cl.)  The  spirit  and  intent  of  a 
statute  should  govern  rather  than  the  strict 
letter  thereof,  and  an  equitable  and  uniform 
construction  should  be  adopted,  rather  than  a 
technical  and  narrow  one.— Village  of  Hudson- 
Falls  V.  State,  181  N.  Y.  S.  189. 
^=9183  (N.Y.Sup.)  The  great  and  fundamental 
rule  in  construing  statutes  is  to  ascertain  and 
give  effect  to  the  intention  of  the  Legislature, 
and  in  ascertaining  such  intention  it  is  the 
rule  that  the  spirit  or  reason  of  the  law  will 
prevail  over  its  letter.— People  ex  rel.  Murphy 
V.  Holcomb,  181  N.  Y.  S.  780. 
^s:>l88  (N.Y.Sup.)  Statutes  should  be  read  ac- 
cording to  the  natural  and  most  obvious  im- 
port of  the  language,  without  resorting  to  arti- 
ficial or  forced  constructions,  for  the  purpose 
of  either  limiting  or  extending  their  operation. 
—Board  of  Education  of  Village  School  Dist.  of 
Town  of  Malone  v.  O'Rourke,  181  N.  Y.  S.  21. 
^=s>188  (N.Y.Sup.)  In  construing  a  statute,  the 
words  thereof  should  be  ^iven  their  common, 
ordinary,  and  legal  meaning.— People  ex  rel. 
Murphy  v.  Holcomb.  181  N.  Y.  S.  780. 
«=»2I9  (N.Y.Sup.)  The  practical  construction 
given  enactment  by  executive  and  administra- 


tive officers  intrusted  with  the  duty  of  enforc- 
ing and  applying  the  law  will  be  followed  in 
interpretation,  unless  it  violates  the  principles 
on  which  the  law  ia  founded  or  is  in  direct 
contravention  of  its  apparent  intent— People 
ex  rel.  Becker  v.  Board  of  BJducation  of  CHty 
of  New  York,  181  N.  Y,  S.  804. 
^s»225{/2  (N.X.Sup.)  Where  there  is  a  repug- 
nancy between  a  general  and  a  special  statute, 
the  special  statute  will  prevail.— Warren  Re- 
fining &  Chemical  Co.  v.  Sebring,  181  N.  Y.  S. 
730. 

(D)  Retroaetive  Operation. 

^=s>261  (N.Y.)  Railroad  Law,  as  amended  by 
Laws  1918,  c.  166,  being  a  general  law  of  the 
state,  must  be  considered  in  determining  a  suit 
affected  thereby,  though  it  was  not  in  effect 
when  the  suit  was  begun.— People  v.  Hudson 
River  Connectmg  R.  Corporation,  126  N.  E. 
801,  228  N.  Y.  203. 

STATUTES  CONSTRUED. 

CONSTITUTION. 

Art.  1,  f  g-126  N.  E.  801.  228  N.  Y.  203. 

Art  1,  j  9-181  N.  Y.  S.  sio. 

Art.  2.  1 1-181  N.  Y.  S.  81. 

Art.  3,  i  19—181  N.  Y.  S.  322, 

Art.  5,  {  9—181  N.  Y.  S.  144. 

Art.  7,  i  7—181  N.  Y.  S.  389. 

Art  12,  S  1-126  N.  E.  722, 

CODE  OF  CIVIL  PfflOOEDURB. 

1264-181  N.  Y.  S.  184,  189,  322. 
382,  subsec.  5—181  N.  Y.  S.  899. 
383,  subaec.  3-126  N.  E.  729,   228  N.  X, 
156. 
I  416-181 N.  Y.  a  124. 

449—181  N.  Y.  S.  830. 

462-181  N.  Y.  S.  620. 
I  500,  522-181  N.  Y.  S.  247. 

533-181  N.  Y.  S.  469. 
I  547-181  N.  Y.  S.  217. 
i  549-181  N.  Y.  S.  723. 
i  603-181  N.  Y.  S.  673,  790. 

604-181  N.  Y.  S.  790.. 
I  608,  609-181  N.  Y.  S.  124. 
I  636-181  N.  Y.  S.  729. 
\  723-181  N.  Y    S.  689. 
I  755,  765-181  N.  Y.  S.  520. 

768.     Amended  by  Laws  1911,  ch,  768-^181 
N.  Y.  S.  59, 
§  799,  802—181  N.  Y.  S.  772. 

829-181  N.  Y.  S.  435.  471. 

841b-181  N.  Y.  S.  842. 

872-181  N.  Y.  S.  73a 

973—181  N.  Y.  S.  83. 
I  983,  986.  987-181  N.  Y.  S.  62. 

994—181  N.  Y.  S.  224. 

1000-181  N.  Y.  S.  770. 

1013-181  N.  Y.  S.  175, 

1022—181  N.  Y.  S.  809. 

1179-181  N.  Y.  S.  660. 

1211-181  N.  Y.  S.  057. 
i  1303—181  N.  Y,  S.  454. 

1323-181  N.  Y.  S.  645. 

1338-126  N.  B.  723. 

1344-181  N,  Y.  S.  770. 

81375,  1377-181  N.  Y.  S.  389. 
1524,  1526-181  N.  Y.  S.  385. 
f  1675-181  N.  Y.  S.  807. 
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1744^181  N.  Y.  S.  368. 

1758.  subsec.  4-181  N.  Y.  S.  642. 
i  1759,  1766-181  N.  Y.  S.  645. 

1836a-181  N.  Y.  S.  104. 

3048—181  N.  Y.  S.  230. 

2131—181  N.  Y.  S.  790. 

2244—181  N.  Y.  S.  235. 

2265-181  N.  Y.  S.  563. 

2323a— 181  N.  Y.  S.  679. 

2968-181  N.  Y.  S.  730. 

3135-181  N.  Y.  S.  69. 

3188-181  N.  Y.  8.  770. 

3226.    Amended  by  Laws  1918,  ch.  493—181 
N.  Y.  S.  69. 

322^^-181  N.  Y.  S.  215. 

3228.  Bubsec.  6-181  N.  Y.  S.  215. 

3229—181  N.  Y.  S.  215. 

3230-181  N.  Y.  S.  809. 

3252—181  N.  Y.  S.  571. 
..  3369—181  N.  Y.  S.  660. 
I  337^-181  N.  Y.  8.  657. 

Code    of    CivU   Procedure,    §|    £472-277i,    as 

Amended  and  Renumbered  in  19 H 

(Bwrrogait^s  Code). 

f  2490,  Bubsec.  6-181  N.  Y.  S.  494. 
I  258a-181  N.  Y.  S.  553. 
I  2596,  Bubsecs.  1,  4—181  N.  Y.  S.  553. 
i  2614-181  N.  Y.  S.  679. 

!  2670-181  N.  Y.  S.  5.53. 
2681—181  N,  Y.  8.  677. 
2687-181  N.  Y.  S.  427. 
S§  2092.  2731,  2732,  2743-2751-181  N.  Y.  S. 

677. 
S  275.^^181  N.  Y.  S,  677,  911. 
ff  27a3-181  N.  Y.  S.  553. 
§  2768,  subsec  11—181  N.  Y.  S.  73. 

CODE  OF  CRIMINAT.  PROCEDURE. 

198-181  N.  Y.  S.  a55. 
,  226-181  N.  Y.  S.  833. 
jS  256,  257—181  N.  Y.  S.  921. 
%%  392,  393—181  N.  Y.  S.  856. 
§  395-181  N.  Y.  S.  547. 
i  517—181  N.  Y.  S.  226. 

CONSOLIDATED  LAWS. 
Agbicultubal  Law  (Ch.  1). 
§  33-181  N.  Y.  S.  796. 

Benevolent  Obdebb  Law  (Ch.  3). 
I  3—126  N.  B.  703. 

Canal  Law  (Ch.  6)« 
I  110-181  N.  Y.  S.  688. 

Civil  Rights  Law  (Ch.  6). 
Ch.  6-181  N.  Y.  S.  481. 

Civil  Sebvice  Law  (Ch.  7). 

Ch.  7—181  N.  Y.  S.  611. 
;  14—181  N.  Y.  S.  144. 
I  22-181  N.  Y.  S.  611. 

Decedent  Estate  Law  (Ch.  13). 

i  10-181  N.  Y.  S.  500. 
23—181  N.  Y.  S.  336. 
26-181  N.  Y.  S.  500. 
34-181  N.  Y.  S.  48. 


!. 


I  35.    Amended  by  Laws  1919,  ch.  293-181  N. 

Y.  S.  500. 
{  47-181  N.  Y.  S.  336. 
||  82,  83-181  N.  Y.  S.  498. 
f  88-181  N.  Y.  S.  10. 
i  98-181  N.  Y.  S.  498. 

DoifxsTio  Relations  Law  (Ch.  14). 

7-181  *N.  Y.  S.  368. 
7,  subsec.  5-181  N.  Y.  S.  907. 
Ill,  114-181  N.  Y.  S.  10. 

Education  Law  (Oh.  16). 

f  464.  subsecs.  1,  2-181  N.  Y.  S.  21. 

I  4^,  subsec.  2.     Amended  by  Laws  1911,  ch. 

782-181  N.  Y.  S.  21. 
{  464,  subsec.  4-181  N.  Y.  S.  21. 
I  464,  subsec.  4.    Amended  by  Laws  1911«  ch. 

782-181  N.  Y.  S.  21. 

Election  Law  (Ch.  17). 

f  37-181  N.  Y.  S.  81. 
i  45-126  N.  B.  717. 

General  Business  Law  (Ch.  20). 
I  880-181  N.  Y.  S.  367. 

General  CittLaw  (Ch.  21). 

H  1&-24  added  by  Laws  1913,  ch.  247—181  K. 

.  Y.  S.  208,  &0. 

§§  19,  20  added  by  Laws  1913»  ch.  247—181  N. 
Y.  S.  245. 

Genbbal  Constkuction  Law  (Ch.  22). 

S  20.     Amended  by  Laws  1910,  ch.  347—126 
N.  E.  729,  228  N.  Y.  156. 

General  Cobfobation  Law  (Ch.  23). 

S{  7,  23-181  N.  Y.  S.  276. 
§  91a-181  N.  Y.  S.  149. 
§  100-115-181  N.  Y.  S.  653. 
172-181  N.  Y.  S.  460. 
230,  232—181  N.  Y.  S.  653. 

Highway  Law  (Ch.  25). 

Ch.  25-181  N.  Y.  S.  322. 

148,  149,  151,  153—181  N.  Y.  S.  660. 
329a.    Amended  by  Laws  1915.  ch.  367—126 
N.  B.  814,  228  N.  Y.  164. 

HoMS  Bulb  Law. 

See  General  City  Law,  H  19-24. 

Insurance  Law  (Ch.  28). 

§1  17(V-183-181  N.  Y.  S.  52. 

JuDiciABT  Law  (Ch.  30), 

if  190,  192-181  N.  Y.  S.  833. 
i  475-181  N.  Y.  S.  427, 
I  757-181  N.  Y.  S.  770. 
§  773—181  N.  Y.  S.  725. 

Lien  Law  (Ch.  33). 
§  53-181  N.  Y.  S.  215. 

NeGOTIABUE  iNSTBUHfiNTS   LaW   (CB.  39« 

f  50-181  N.  Y.  S.  8ia 
i  95-181  N.  Y.  S.  918. 
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Penal  Law  (Gh.  40* 

f  81^-181  N.  T.  S.  166. 
i    280-181  N.  Y.  S.  52. 

580,  Bubsec.  5-181  N.  Y.  S.  165. 
i    928—181  N.  T.  S.  487. 

-  928,  subsec.  5—181  N.  Y.  S.  487. 
^    952-181  N.  Y.  S.  921. 

^    956-181  N.  Y.  S.  742.  916. 

-  957—181  N.  Y.  S.  916. 
- 1  991—181  N.  Y.  S.  509. 

1050—181  N.  Y.  S.  569. 
1290-181  N.  Y.  S.  742,  916. 
{  1620,  1627-181  N.  Y.  S.  547. 

2092-181  N.  Y.  S.  165.  ,     _^    _^ 

i    2193.    Amended  by  Laws  1919,  ch.  410-181 
N.  Y.  S.  780. 

PeBBONAL  PROPiaTT  LAW   (Ch.   41). 

11—181  N.  Y.  S.  39a 

12-181  N.  Y.  S.  433. 

15-181  N.  Y.  S.  442. 

16-181  N.  Y.  S.  398. 

41.  flubsec.  3-181  N.  Y.  S.  247. 

100,  rule  5—181  N.  Y,  S.  5a 

125-181  N.  Y.  S.  40. 

145—181  N.  Y.  S.  44. 

150-181  N.  Y.  S.  798. 

150,  subsec.  5-181  N.  Y.  S.  581, 


PooB  Law  (Ch.  42). 
II  8-11—181  N.  Y.  S.  203. 

Public  Sebvioe  Commissions  Law  (Ch.  48). 

Ch.  48-181  N.  Y.  S.  129. 

§  2,  subsec.  9  added  by  Laws  1917,  ch.  805— 

181  N.  Y.  S.  208. 
I  23,  subsec.  2-181  N.  Y.  S.  790. 
i    24-181  N.  Y.  S.  790. 
i    53—181  N.  Y,  S.  208. 
i    57-181  N.  Y.  S.  700. 
66,  subsec.  12—181  N.  Y.  S.  830. 

Railroad  Law  (Ch.  49). 

Ch.  49.    Amended  by  Laws  1918,  ch.  166-126 

N..E.  801,  228  N.  Y.  203. 
f  9— 126^N.  E.  72a 
{  59-181  N.  Y.  S.  197. 
I  64—126  N.  E.  646.  228  N.  Y.  S.  94. 
i  178-181  N.  Y.  S.  301. 

Real  Property  Law  (Ch.  50). 

89-181  N.  Y.  S.  709. 

42-181  N.  Y.  S.  398, 

43-181  N.  Y.  S.  850. 

103-181  N.  Y.  S.  442. 

113—181  N.  Y.  S.  433. 

137-181  N.  Y.  S.  39a 

223-181  N.  Y.  S.  786. 

232.     Amended  by  I^ws  1918,  ch.  308—181 
N.  Y.  S.  1,  243,  349,  356.  359. 
I  248-181  N.  Y.  S.  786. 
i  2fi5— 181  N.  Y.  S.  224. 
I  377-181  N.  Y.  S.  144. 

I  450.     Amended  by  Laws  1918,  ch.  404-181 
N.  Y.  S.  653. 

Second  Class  Cities  Law  (Ch.  53). 
t  94-181  N.  y.  3.  611. 


State  Chabitieb  Law  (Ch.  55). 

I  62  added  by  Laws  1911,  ch.  848—181  N.  Y. 

S   821 
I  461  added*  by  Laws  1914,  ch.  361—181  N.  Y. 

S.  821. 

Stock. CoBPOBATioN  Law  (Ch.  59). 

I  e-181  N.  Y.  S.  45. 
ia-181  N.  Y.  S.  276. 
53-181  N.  Y.  S.  157.  285. 

I  56,  59-181  N.  Y.  S.  286. 

I I  62-64-181  N.  Y.  S.  46. 

Tax  Law  (Ch.  60). 

{  4,  snbsec.  7—126  N.  B.  703. 
if  181.  182—181  N.  Y.  S.  82. 
if  208-219k  added  by  Laws  1017.  ch.  726-181 

N.  Y.  S.  456. 
I  214.     Amended  by  Laws  1918.  ch.  417-181 

N.  Y.  S.  32. 

I  22^-181  N.  Y.  S.  911. 

Tbansteb  Tax  Law. 
See  Tax  Law.  H  220-246. 

Transportation  Cobpobations  Law  (Ch.  63). 

II  24-26-181  N.  Y.  S.  208. 

i  62-126  N.  E.  729,  228  N.  Y.  156. 

Wobkmen's  Compensation  IjAw  (Ch.  67). 

Ch.  67-181  N.  Y.  S.  3,  14,  35.  477,  513,  721. 
823,  90L 
2,  group  10-181  N.  Y.  S.  14. 
2,  groups  37,  38-181  N.  Y.  S.  35. 

2,  group  42-126  N.  B.  7ia 

3,  subsec.  7-181  N.  Y.  S.  35.  140. 
10-181  N.  Y.  S.  140. 

I  11—181  N.  Y.  S.  14,  668. 

i  14,  subsec.  5-181  N.  Y.  S.  17. 

{  10-181  N.  Y.  S.  674. 

i  16,  subsec  4-181  N.  Y.  S.  674. 

CITY  CHARTERS. 

Binghamtos,  |§  181.  189,  190-181  N.  Y.  S. 

611. 
Greater  New  York,  §  51.    Laws  1901,  ch.  466— 

181  N,  Y.  S.  465. 
Greater  New  York,  §  71.    Laws  1807.  ch.  378. 

Amended  by  Laws  1901,  ch.  460-126  N. 

B.  809,  228  N.  Y.  140, 
Greater  New   York,   |  261.     Laws   1901.   ch. 

466-181  N.  Y.  S.  657, 
Greater  New  York.  U  383,  441, 442,  447.    Laws 

1901,  ch.  466-181  N.  Y.  S.  301. 
Greater   New   YorlL   §  469.     Laws  1001,    ch. 

466-181  N.  Y.  5.  620. 
Greater  New  York.  §1519,  524.     Laws  1901, 

ch.  466—126  N.  B.  729,  228  N.  Y.  150. 
Greater  New  York,  §  627.    Laws  1901,  ch.  466 

-^^  j^^  Y.  S.  wl. 

Greater  New  York  ({  693a  added  to  Laws  1901. 

ch.  466  by  Laws  1909,  ch.  395)— 126  N.  B. 

722. 
Greater  New  York.  H  798,  799.     Laws  190li 

ch.  466.    Amended  by  Laws  1915,  di.  594 

—181  N.  Y.  S.  777. 
Greater  New  York,  §  951.    Laws  1901,  ch.  466 

-181  N.  Y.  S.  301. 
Greater  New  York,  S  1004.     Laws  1901,  ch. 

460-181  N..Y.  S.  660. 
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Greater  New  York,  {  1101.    Laws  1807,  ch.  378. 

Amended  by  Lawe  1901,  ch.  466—181  N. 

Y.  S.  804. 
Greater  New  York,  §  1241.     Laws  1901,  ch. 

466—181  N.  Y.  S.  142. 

MUNICIPAL  COURT  CODE. 

(Laws  1915,  ch.  279.) 

§  124r-181  N.  Y.  S.  20. 
$  14a,  subsec.  7—181  N.  Y.  S.  454. 
i§  157,  15«~181  N.  Y.  S.  454,  455. 
f  164,  subsec.  2—181  N.  Y.  S.  816. 
$  173,  subsec.  7—181  N.  Y.  S.  454. 


1804, 
1816, 
1817, 
1871, 

1873, 

1873, 
1873, 

1882, 
1883, 
1888, 
1890, 

1890, 
1892, 
1895, 
1895, 

1895, 
1895, 

1895, 
1897, 
1897. 

1897, 

1898, 

1901, 

1901, 
1901, 
1901, 

1901, 
1901, 

1901, 
1001, 

1001, 
1901, 
1901, 
1001, 
1902, 
•  1908, 
1903, 

1905, 
1905, 
1900, 
lf)07, 
1907, 


LAWS. 

ch.  43-181  N.  Y.  S.  714. 
ch.  237-181  N.  Y.  S.  588. 
ch.  262—181  N.  Y.  S.  588. 
ch.  574,  I  6-126  N.  E.  809,  228  N.  Y. 
140. 

ch.  335,  I  102—126  N.  E.  809,  228  N.  Y. 
140. 

ch.  830-181  N.  Y.  S.  75. 
ch.  830,  §  6-181  N.  Y,  S.  75. 
ch.  410-126  N.  E.  809,  228  N.  T.  140. 
ch.  20^-181  N.  Y.  S.  322. 
ch.  346,  S  12-181  N.  Y.  S.  217. 
ch.  563,  §  7.    Amended  by  Laws  1892,  ch. 
687—181  N.  Y.  S.  276, 
ch.  564,  H  44-46-181  N.  Y.  S.  46. 
ch.  687—181  N.  Y.  S.  276. 
ch.  559-181  N.  Y.  S.  653. 
ch.  559,  §  7. .  Amended  by  Laws  1902,  ch. 
439-181  N.  Y.  S.  663. 
ch.  559,  §{  50,  54-181  N.  Y.  S.  653. 
ch.  886.    Amended  by  Laws  1897,  ch.  136 
—181  N.  Y.  S.  793. 
ch.  1006,  §  2-181  N.  Y.  S.  177. 
ch.  136—181  N.  Y.  S.  793. 
ch.  378,  §  71.     Amended  by  Laws  1901, 
ch,  466-126  N.  E.  809,  228  N.  Y.  140. 
ch.  378,  I  1101.    Amended  by  Laws  1901, 

ch.  466-181  N.  Y, 

ch. 


S.  804. 

ch.   115.     Amended  by  Laws  1909, 
30-181  N.  Y.  S.  322. 

ch.    466-126   N.    B.    809,    228    N.    Y. 
140;    181  N.  Y.  S.  804. 
ch.  466.  S  51-181  N.  Y.  S.  465. 
ch.  466.  {  261—181  N.  Y.  S.  657. 
ch.  ^,  i§  383,  441,  442,  447-181  N.  Y. 
S.  301. 

ch.  466,  fi  469-181  N.  Y.  S.  620. 
ch.  466,  §§  519,  524r-126  N.  E.  729,  228 
N.  Y.  156. 

ch.  466.  §  627-181  N.  Y.  S.  91. 
ch.  466  (§  693a  added  by  Laws  1909,  ch. 
395)-126  N.  E.  722. 
ch.  466,  §  799-181  N.  Y.  S.  777. 
ch.  466,  §  951—181  N.  Y.  S.  301. 
ch.  466,  §  1004—181  N.  Y.  S.  660. 
ch.  466,  §  1241-181  N.  Y.  S.  142. 
ch.  439-181  N.  Y.  S.  653. 
ch.  147-181  N.  Y.  S.  189. 
ch.  147  (I  16  added  by  Laws  1907,  ch. 
494)-181  N.  Y.  S.  588. 
ch.  142,  §$  93,  96-181  N.  Y.  S.  730. 
ch.  724—181  N.  Y.  S.  908. 
ch.  125—181  N.  Y.  S.  620. 
ch.  429—181  N.  Y.  S.  620. 
ch.  494— ISl  N.  Y.  S,  588. 


1907,  ch.  594.     Amended  by  Laws  1913,  ch. 

757;    Laws  1916,  ch.  &9— 181  N.  Y.  S. 

657. 
1909,  ch.  30-181  N.  Y.  S.  322. 

1909,  ch.  395-126  N.  E,  722. 

1910,  ch.  347-126  N.  E.  729,  228  N.  Y.  156. 

1910,  ch.  659,  S  40-181  N.  Y.  S,  226. 

1911,  ch.  763-181  N.  Y.  S.  59. 
1911,  ch.  782-181  N.  Y.  S.  21. 
1911.  ch.  842—181  N.  Y.  S.  217. 
1911.  ch.  842,  §  7-ldl  N.  Y.  S.  217. 
1911,  ch.  84a-181  N.  Y.  S.  821. 

1911,  ch.  864,  I  8-181  N,  Y.  S.  217. 
1913,  ch.  247—181  N.  Y.  S.  208,  245,  620. 

1913,  ch.  757-181  N.  Y.  S.  657. 

1914,  ch.  361—181  N.  Y.  S.  821. 

1915,  ch.  279.  S  124-181  N.  Y.  S.  20. 

1915,  ch.  279,  i  143,  subsec  7—181  N.  Y.  S. 
464. 

1916,  ch,  279,  If  167,  158-181  N.  Y.  8.  454, 
466. 

1915,  ch.  279. 1 164,  subsec.  2-181  N.  Y.  S.  816. 
1915,  ch.  279,  f  173,  subsec.  7—181  N.  Y.  S, 

454. 
1915,  ch.  367-126  N.  E.  814,  228  N.  Y.  164. 

1915,  ch.  594r-181  N.  Y.  S.  777. 

1916,  ch,  599-181  N.  Y.  S.  657. 

1917,  ch.  726-181  N.  Y.  S.  456. 

1917,  ch.  80&-181  N.  Y.  S.  208. 

1918,  ch.  166—126  N.  B.  801,  228  N.  Y.  203. 
1918,  ch.  271-181  N.  Y.  S.  456. 

1918,  ch.  303-181  N.  Y.  S.  1,  243,  349,  356, 

369. 
1918,  ch.  404-181  N.  Y.  S.  663. 
1918,  ch.  '417-181  N.  Y.  S.  32. 
1918,  ch.  493—181  N.  Y.  S.  69. 
1918,  ch.  496, 1  512C-181  N.  Y.  S.  69. 

1918,  ch.  612-181  N.  Y.  S.  189. 

1919,  ch.  157-181  N.  Y.  S.  184. 
1919,  ch.  293-181  N.  Y.  S.  500. 
1919,  ch.  399-181  N.  Y.  S.  836. 
1919,  ch.  410-181  N.  Y.  S.  780. 
1919,  ch.  649-181  N.  Y.  S.  1. 

STEAM. 

See  Master  and  Servant.  ^3»204,  228. 

STEVEDORES. 

See  Death,  ^=»99;  Evidence,  ^=»75;  Master 
and  Servant,  «=»106,  124,  265;  Trial,  ^=> 
253. 

STIPULATIONS. 

See  Courts,  ^ss»189;  Dismissal  and  Nonsuit, 
<©=>36. 

STREET  RAILROADS. 

See  Carriers,  ^=»18,  249,  346;  Mandamus,  ^=> 
132;    Municipal  Corporations,  «=>269,  273i^. 

I.   ESTABLXSHMENT,  CONSTBUO-. 
TION  ANB   MAIirrEirANCE. 

^=>39  (N.Y.Sup.)  If  a  power  expressly  delegat- 
ed to  a  city  implies  power  to  require  that  rails 
of  a  street  railway  track  be  raised,  a  grant  of  the 
latter  is  contemplated  by  and  included  in  the 
grant  of  the  former.— City  of  New  York  v.  Belt 
Line  Ry,  Corporation,  181  N.  Y.  S*  301. 
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ZI.  VLBQVUkmOV  AMP   OFERATIOH. 

«=»8I(1)  (N.Y.Sap.)  A  street  railroaa  is  not  re- 
quired to  exercise  a  high  degree  of  care  and 
skiU  to  avoid  injary  to  the  driver  of  a  vehicle ; 
ordiuary  care  being  sufficient.— Beiner  v.  Nassau 
Electric  R.  Co.,  181  N.  Y.  S.  628. 
^s»8l(2)  (N.T.Sup.)  A  motorman's  collapse  in- 
to unconsciousness  from  illness,  allowing  the 
car  to  run  uncontrolled  into  a  vehicle,  is  an  act 
of  God,  exculpating  the  railroad,  unless  its  neg- 
ligence in  placing  him  in  charge  of  the  car  with 
notice  of  his  incompetency  was  a  concurring 
cause  of  the  casualty.— Beiner  v.  Nassau  Elec^ 
trie  R.  Co.,  181  N.  Y.  S.  628. 

A  motorman's  unfitness  for  duty  because  of 
illness  may  be  inferred  from  his  physical  condi- 
tion.— ^Id. 

^s>98(7)  (N.Y.Sup.)  A  pedestrian,  who,  when 
she  started  to  cross  street  railway  tracks,  ob- 
served approaching  car  at  distance  and  in  po- 
sition where  there  was  manifest  danger  of  col- 
liding witii  it,  but  paid  no  further  attention  to 
it,  and  continued  on,  irrespective  of  any  neg- 
ligence of  street  railway,  was  chargeable  with 
contributory  negligence  as  matter  of  law.— S«J- 
mirs  V.  Union  Ry.  Co.  of  New  York  City,  181 
N.  Y.  8.  283. 

^=999(7)  (N.Y.Sap.)  Where  an  automobiUat, 
approaching  a  croesmg,  saw  a  trolley  car  about 
100  feet  away,  and  a  moment  later,  while  going 
at  a  speed  of  7  miles  an  hour,  and  when  about 
15  feet  from  intersecting  street,  saw  the  trolley 
car  about  75  feet  away,  and  continued  on  at  a 
speed  diminishing  to  4  miles  an  hour,  so  that, 
when  his  automobile  reached  the  track,  tfa^  trol- 
ley car  was  25  to  80  feet  away,  coming  at  a 
speed  of  35  miles  an  hour,  he  was  negligent; 
there  being  no  evidence  to  shqw  that  the  motor- 
man  increased  the  speed  of  his  car,  and  much 
to  support  an  inference  that  the  car  was  pro- 
ceeding at  ail  times  at  the  same  speed.^Camp 
V.  Union  Ry.  Co.  of  New  York  City,  181  N.  Y. 
S.  867. 

€=»•  12(1)  (N.Y.Sup.)  In  an  action  for  injuries 
to  a  driver  struck  by  a  street  car  running  un- 
controlled because  of  motorman's  collapse  from 
illness,  plaintiff  has  the  burden  of  proving  negli- 
gence in  placing  the  motorman  in  charge  of  the 
car  with  notice  of  his  unfitness.— Beiner  v.  Nas* 
sau  Electric  R.  Co.,  181  N.  Y.  S.  628. 
«s>ll4(5)  (N.Y.Sup.)  In  an  action  for  injuries 
to  a  driver,  struck  by  a  street  car  running  un- 
controlled because  of  motorman's  collapse  from 
illness,  evidence  held  insufficient  to  justify  re- 
covery on  the  theorv  that  railroad  was  negligent 
in  placing  him  in  charge  of  car  with  knowledge 
of  his  unfitness.- Beiner  v.  Nassau  Electric  R. 
Co.,  181  N.  Y.  S>  628. 

STRIKES. 

See  Injunction.  €=>101,  157,  173, 

SUBROGATION. 

See  Insurance,  ^=»606. 

SUBSCRIPTIONS. 

See  Bankruptcy,  ^s»145,  282;  Comorations, 
<8s»76,  88,  228,  268,  448;  Witnesses,  ^=9 
270, 


^=s>7  (N.Y.Co.Ct)  The  signer  of  a  pledge  card 
to  an  incorporated  War  Chest,  having  access  to 
the  certificate  of  incorporation  and  means  of 
ascertaining  the  nature  of  the  bv-laws,  was 
charged  with  implied  knowledge  of  the  condi- 
tions thereof  and  of  the  pledge  card,  including 
knowledge  as  to  the  intended  use  of  funds,  and 
of  identity  of  the  organisation.— Mechanicville 
War  Chest  v.  Byan,  181  N.  Y.  S.  576. 
«s>IO  (N.Y.(?o.Ct.)  The  signer  of  a  "pledge 
card*'  issued  bv  an  incorporated  association  pur- 
suant to  a  **War  Chest'^  plan,  who  thereby  en- 
listed as  a  member  of  the  local  War  Chest  and 
agreed  to  mak^  monthly  payments  of  $1  for  a 
year,  became  a  member  of  the  corporation, 
bound  by  implied  knowledge  of  its  certificate 
and  by-laws,  and  the  signer  of  a  contract  in 
fact  and  in  law,  and  liable,  either  on  the  theory 
of  a  contract  to  pay  dues,  or  on  the  theory  of 
an  .enforceable  subscription  contract  in  good 
faith  relied  and  acted  upon.— Mechanicville 
War  Chest  v.  Butterfield,  181  N.  Y.  S.  428. 
^=;>fO  (N.Y.Co.Ct.}  Where  an  association  was 
incorporated  to  solicit  local  subscriptions  to  a 
"war  chest  fund"  on  the  strength  of  pledge 
cards  of  individual  subscribers,  which  were 
treated  as  assets,  and  appropriated  to  various 
war  charities  certain  amounts,  an  individual 
pledge  was  a  valid  and  enforceable  subscription. 
—Mechanicville  War  Chest  v.  Ryan,  181  N.  Y. 
S.  576. 

|n  an  action  by  tfa«  KechanicviUe  War  Chest, 
Inc.,  upon  a  pleage  card,  predicated  on  the  the- 
ory of  a  promise  by  the  pledgor  to  become 
a  member  of  the  association  and  its  willingness 
to  receive  him,  in  which  it  appeared  that  de- 
fendant had  never  paid  the  first  subscription  in- 
stallment made  a  condition  precedent  to  mem- 
bership, he  never  became  a  member,  and  could 
not  be  held  liable  on  the  theory  of  a  contrac- 
tual obligation  of  a  member  to  pay  his  dues. 
—Id. 

«=»2 1  (5)  (N.Y.Co.Ct)  In  an  action  by  the 
Mechanicville  War  (%est.  Inc.,  for  a  balance 
due  on  a  pledge  to  it,  defendant's,  testimony  as 
to  his  understanding  when  he  signed  the  pledge 
and  his  ignorance  oi  its  conditions  and  meaning 
was  inadmissible,  where  there  was  no  real  claim 
of  fraud  asserted,  and  as  such  testimony  was 
not  necessary,  eitner  to  prove  the  consideration 
for  the  promise  or  to  explain  any  ambiguous 
terms  therein.- Mechanicville  War  Cheat  v. 
Butterfield,  181  N.  Y.  S.  428. 
<8=»2I(5)  (N.Y.Co.Ct.)  In  an  action  by  the 
Mechanicville  War  Chest,  Inc.,  to  recover  upon 
a  written  subscription  agreement  and  pledge  to 
pay  a  certain  sum  to  Its  treasurer,  defenses  of 
fraud,  want  of  incorporation,  and  want  of  con- 
sideration would  be  dismissed,  where  they 
were  wholly  unsupported  by  the  evidence. — ^Me- 
chanicville War  Chest  v.  Ryan,  181  N.  Y.  S. 
576. 

<S=»2I(6)  (N.Y.Co.Ct)  M^ere  an  association 
was  incorporated  to  solicit  local  subscriptions 
to  a  "war  chest  fund"  on  the  strength  of  pledge 
cards  of  individual  subscribers,  which  were 
treated  as  assets,  and  appropriated  to  various 
war  diarities  certain  amounts,  an  individual 
pledge  was  a  valid  and  enforceable  subscription, 
on  which  the  association  was  entitled  to  a  di- 
rected verdict.— Mechanicville  War  Chest  r. 
Ryan,  181  N.  Y.  8.  676. 
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SUPPLEMENTARY  PROCEEDINGS. 

See  Execution,  i8s>423. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURROGATES'  COURTS. 

See  Courts,  ^s»23;  Executors  and  Adminis- 
trators, ^s=>85. 

TAXATION. 

See  Appeal,  ^=s>843,  1094;  Commerce,  ^=»74; 
Constitutional  Law,  ^=5>229,  283;  Evidence, 
€=»442;  Gas.  €=»14;  Insurance,  <©=»20; 
Paupers,  «=>10;  Trusts,  €==>274;  Wills,  «=» 
684. 

n.   GONSTITUTIONAI.  REQUIRE- 
MENTS AND  RESTRICTIONS. 

f&=»43  (N.Y.Sup.)  So  long  as  provisions  in  the 
Greater  New  York  Charter,  §{  798,  799,  as 
amended  by  Laws  1915,  c,  594,  relative  to  taxa- 
tion of  premiums  received  by  fire  insurance 
companies,  apply  equally  to  all  in  the  same  sit- 
uation, they  are  not  unconstitutional  because 
another  statute  applying  to  other  localities  may 
be  different.— Drennan  v.  Hampton,  181  N.  Y. 
S.  777. 

UI.  UARIUTT  OF  PERSONS  ANB 
PROFERTT. 

(B)     Corporations     and    Corporate    Stoek 
and  Property. 

$=>I63  (N.Y.Sup.)  Under  Tax  Law,  S|  181, 
ll^,  the  capital  or  a  corporation  invested  in  the 
stock  of  another  corporation  is  deemed  to  be 
assets  located  where  the  physical  property  rep- 
resented by  such  stock  is  located.— People  ex 
rel.  Alpha  Portland  Cement  Co.  v.  Knapp,  181 
N.  Y.  S.  32. 

Where  a  New  Jersey  corporation  doin^  busi- 
ness in  New  York  had  its  general  ofiices  at 
Easton.  Pa.,  in  which  state  it  had  a  substantial 
part  of  its  manufacturing  plant,  and  in  which 
state  a  corporation  was  organized  to  take  title 
to  the  necessary  real  estate  there,  and  the 
stock  of  such  Pennsylvania  corporation  was 
all  owned  by  the  New  Jersey  corporation,  which 
Btock  was  kept  in  Pennsylvania^  the  stock  of 
the  Pennsylvania  corporation,  being  deemed  as- 
sets located  where  the  physical  property  rep- 
resented by  it  was  located  (Tax  Law,  f  181), 
cannot  be  assessed  for  taxation  in  New  York 
under  Tax  Law,  f  214.— Id, 

CD)  Exemptions. 

^=>24I(1)  (N.Y.)  Realty  of  a  lodge  of  Odd 
Fellows  with  a  building  containing  lodge  room, 
kitchen,  and  other  rooms  which  the  lodge  uses 
itself  part  of  the  time,  and  also  leases  regu- 
larly to  other  fraternal  bodies  for  their  meet- 
ings, is  not  exempt  from  general  tax  under  Tax 
Law,  §  4,  subd.  7,  on  the  ground  it  is  used  ex- 
clusively to  carry  out  the  religious,  charitable, 
and  educational  purposes  of  the  lodge's  organiza- 
tion.—People  ex  rel.  Mizpah  Iiodgo,  No.  518,  I. 
O.  O.  F.,  V.  Burke,  126  N.  E.  703,  228  N.  Y. 
245. 
A  lodge  of  Odd  Fellows  owmng    a  building 


containiiig  lodee  room,  halls,  kttchen,  etc,  which 
it  uses  itself  part  of  the  time  and  also  leases 
regularly  to  other  fraternal  bodies  pursuant  to 
Its  power  ander  Benevolent  Orders  Law,  {  3,  ia 
not  exempt  from  general  taxation  on  such  prop- 
erty under  Tax  Law,  §  4,  subd.  7,  as  created  to 
build  and  maintain  a  building  for  Its  meetings 
and  the  accommodation  of  other  fraternal  bodies, 
and  as  applying  its  net  income  to  a  home  for 
dependent  Odd  Fellows,  their  widows  and  or- 
phans.— Id. 

V.   LEVY  AND  ASSESSMENT. 

(G)  Review,  Correction,  or   Setcins  Aside 

of  Assessment. 

<e=>493(7)  (N.Y.Sup.)  Where  assessors  by 
their  public  records  have  made  it  plain  what 
they  assessed,  and  for  what  each  part  of  the 
property  was  assessed,  the  Supreme  Court  may 
go  beyond  the  assessment  roll  and  observe  such 
records,  for  the  purpose  of  determining  wheth- 
er an  unjust  or  excessive  tax  has  been  imposed. 
—People  ex  rel.  Pierce-Arrow  Motor  Car  Co.  v. 
Knapp,  181  N.  Y.  S.  456. 

Vn.  PAYMENT  AND  REFUNDING  OR 
RECOVERY  OF  TAX  PAID. 

^s>535  (N.Y.Sup.)  Where  manufacturing  cor- 
poration was  compelled  to  pay  a  city  tax  and 
a  general  tax  on  property  on  which  it  had  paid 
the  income  tax  imposed  by  Tax  Law,  §|  208^ 
219k,  as  added  by  Laws  1917,  c.  726,  by  reason 
of  the  assessment  of  such  property  prior  to  the 
amendment  of  snch  statute  by  Laws  1918,  c. 
271,  enacted  to  prevent  double  or  unequal  taxa- 
tion of  property  subject  to  such  income  tax,  the 
corporation  is  entitled  to  credit  for  the  city  and 
county  taxes  paid  upon  such  property  during 
the  period  for  which  it,  in  addition  thereto^ 
paid  the  income  tax.— People  ex  reL  Pierce- 
Arrow  Motor  Car  Co.  v.  Knapp,  181  N.  Y.  S. 
456. 

Zm.  I^GAOY,  INHERITANOQ,  AND 
TRANSFER  TAXES. 

^=s>879(l)  (N.Y.Sup.)  Where,  under  an  ante- 
nuptial agreement,  a  widow  received  two-thirds 
of  the  estate  of  her  deceased  husband,  the  prop- 
erty received  was  not  subject  to  inheritance 
tax  as  a  transfer  intended  to  take  effect  on 
death.— In  re  Schmoll's  Estate,  181  N.  Y.  S. 
642. 

Where  an  antenuptial  settlement  provided 
that  on  the  death  of  either  of  the  spouses  one- 
third  of  the  community  estate  should  go  to  the 
surviving  children,  such  provision  is  supported 
by  consideration  and  enforcible  by  the  children, 
and  hence  on  the  death  of  the  husband  the 
children's  share  is  not  subject  to  transfer  tax 
on  the  theory  that  the  transfer  was'  intended 
to  take  effect  at  the  donor's  death. — Id. 
^=s>886>/2  (N.Y.Sur.)  Remainder  in  a  trust 
fund  should  be  taxed  on  the  assumption  that 
the  contingency  which  will  produce  the  great- 
est amount  of  taxes  will  occur.— In  re  McCad- 
don's  Estate,  181  N.  Y.  S.  584. 

Wliere  testator  gave  to  trustees  one-third  of 
his  residuary  estate  to  pay  the  income  to  his 
daughter,  with  provision  that  on  her  death  the 
corpus  should  pass  to  his  two  other  children  or 
their  heirs  at  law,  should  they  die  previoas  to 
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the  death  of  the  beneficiary,  the  remainder 
could  not  possiMy  vest  in  a  person  of  the  5  per 
cent  class,  but,  in  event  of  the  death  of  the 
other  two  children  without  issue  during  life  of 
the  beneficiary,  the  remainder  would  vest  im- 
mediately in  the  beneficiary.-- Id. 
«=s>895(6)  (N.Y.Sur.)  Where  no  daim  was 
made  for  pro  rata  deduction  for  debts,  admin- 
istrator's expenses,  etc.,  from  the  estate  of  a 
nonresident  decedent,  the  transfer  tax  apprais- 
er cannot  be  charged  with  error  in  makhig  no 
such  taxation;  it  appearing  that  commissions 
were  deducted  on  th»  estate  taxable  within  the 
jurisdiction.— In  re  McCaddon's  Estate,  181  N. 
V.  S.  584. 

<8=s>895(7)  (N.T.Sur.)  Under  Tax  Law,  |  220, 
providing  that,  if  a  testator  makes  executors 
legatees  to  an  amount  exceeding  commissions  or 
allowances  prescribed  by  law,  the  excess  in  val- 
ue of  the  bequests  above  the  commissions  or 
allowances  shall  be  taxable,  bequests  to  exec- 
utors in  lieu  of  fees  should  be  deducted  from 
their  interests  as  legatees  in  appraising  the 
8ame.->In  re  O'Donohue's  Bstote,  181  N.  Y.  S. 
911, 

TELEGRAPHS  AND  TELEPHONES. 

See  Corporations,  ^=966. 

TENDER. 

See  Contracts,  «=>173,  279 ;  Corporations,  «=» 
268;  Courts,  ^=»190;  Ehninent  Domain,  «b> 
74 ;  Vendor  and  Purchaser,  ^s»196. 

«:9l2(3)  (N.Y.Sup.)  In  action  against  sureties 
on  undertaking  on  appeal,  held,  that  tender  of  a 
sum  greater  in  amount  than  every  item  of  costs 
chargeable  against  sureties  was  suffident, 
though  it  did  not  include  certain  disbursements 
of  $6;  the  tender  of  over  $60  for  which  defend- 
ants were  not  liable,  overcoming  failure  to  in- 
clude the  le.— Kmet»  v.  De  Bcmae,  181  N.  Y. 
S  94. 

TERMINATION. 

See  TniatB,  «=>206. 

THEATERS  AND  SHOWS, 

See  Evidence,  ^s»177;  Licenses,  ^S97,  88. 

<&=»3  (N.Y.Sup.)  General  City  Law,  art.  2a,  $ 
19,  empowering  any  city  to  manage  its  local 
affairs,  and  granting  it  all  the  rights,  and  juris- 
diction necessary  to  carry  such  power  into  ef- 
fect, and  by  section  20  empowering  cities  to 
maintain  order  and  to  regulate  and  license  oc- 
cupations, in  view  of  Code  of  Ordinances  of  the 
City  of  New  York,  c.  3,  art.  1,  §  11a,  permitting 
licenses  to  conduct  business  of  selling  tickets 
of  admission  to  exhibitions  or  performances,  do 
not  carry  any  authority  to  interfere  with  the 
price  of  admission  to  such  places  or  the  resale 
of  tickets.— In  re  Gilchrist,  181  N.  Y.  S.  245. 

THREATS. 

Sec  Injunction,  ^=»101. 

TICKETS. 

See  Licenses,  ^s»7,  88;    Theaters  and  Shows, 
181N.T.S.-«6 


TIME. 


See  Canals,  ^=;»28;    Corporations,  ^s:»40,  76«. 
88;  Courts,  «=»189, 190 :   Electricity,  «=5>11 ; 
Eminent  (Domain,  ^=»288;    £}stoppel,  «=s>93; 
Evidence,  ^=»442;  B>xecution,  ^=973;  Fraud- 
ulent   Conveyances,   ^=3»216;     Husband    and 
Wife,  <es»342;   Landlord  and  Tenant,  ^=s>90. 
166,  202 ;   Master  and  Servant,  <&=>41 ;   Nav« 
Igable    Waters,    ^=»20,    39;    Principal   and 
Surety,   «=»104,   123,   125;    Sales,   t&»181; 
Wills,  «=»629;   Wioods  and  Forests,  «=»8. 
^=»9(2)  (N.Y.)  Where  an  electric  company,  de- 
manding that  an  applicant  for  current  furnish  a 
certificate  of  the  board  of  fire  underwriters,  cut 
off  his  current  July  13,  1908,  and  action  for  the 
penalties  prescribed  by  Corporations  Law,  |  62^ 
was  beglin  July  13,  1911,  the  action  was  not 
barred    by   the    three-year    limitation     statute 
(Code  Civ.  Proc.  §  383^  subd.  3),  on  the  ground 
that  the  day  on  which  the  cause  of  action  ac- 
crued must  be  counted,  for  General  Construc- 
tion Law,  {  20.  as  amended  by  Laws  1910,  c. 
347,  excludes  tne  first  day  in  the  computation 
of  years,  as  well  as  in  the  computation  of  days, 
•weeks,  or  months.— Tismer  v.  New  York  Edison 
Co.,  126  N.  B.  729. 

TORTS. 

See  Fraud,  ^=»4-42;  Fraudulent  Convey- 
ances, ^3»216;  Hospitals,  #3»7;  Libel  and 
Slander,  ^=^7-123;  Malicious  Prosecution, 
^s»18-71;  Municipal  Corporations,  ^s» 
827-846;  NegUgence,  «=;»2~136;  Stetes,  «=» 
79,  112. 

TOWNS. 

See  Elections,  ^=s>121, 154;  Highways,  ^s»105 ; 
Paupers,  4=»10;  SUtes,  ^=»112,  184,  191. 

TRADE-MARKS  AND  TRADE^NAMES. 

See  Sales,  ^=s>399. 

IV.  INFBINGEBfCNT  AKD  UHFAIB 
COMPETITION. 

(B)  'Wliat  Competition  Unlawfal. 

«es»70(3)  (N.T.Sup.)  Where  plaintiff  had  been 
engaged  in  business  for  20  years  under  the 
name  ^^Ludle,*'  which  had  become  recognised 
as  its  trade-name,  defendant's  use  of  the  trade- 
name "Lucile-Byrd,"  consiBting  of  the  first 
name  of  one  of  the  defendants  and  the  first 
syllable  of  the  first  name  of  the  other  defend- 
ant, in  connection  with  a  business  carried  on 
near  that  of  plaintiff,  will  be  enjoined,  the  name 
indicating  an  intention  to  reap  the  benefit  of 
plaintiff's  reputation;  but  defendants  will  be 
permitted  to  use  the  full  name  of  one  of  them, 
Lucile  Schrier  alone  or  in  conjunction  with  her 
partner's  name.—Lucile  Limited,  New  York  & 
Paris,  V.  Schrier.  181  N.  Y.  S.  694. 
^=975  (N.Y.Sup.)  It  is  not  necessarily  an  ob- 
jection to  the  granting  of  an  injunction  that  no 
person  has  been  shown  to  have  been  actually 
deceived  by  defendant's  imitation  of  plaintiff's 
trade-mark.— Lucile  Limited,  New  York  &  Par- 
is, V.  Schrier,  181  N.  Y.  S.  694. 
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TRADE  UNIONS. 

See   Injunction,   ^=»101,   157,   173;    Pleading, 

«=»317. 
^=9 1  (N.Y.Sup.)  Labor  organizations  are  law- 
ful bodies,  wbich  may  seek  by  lawful  means  to 
secure  adequate  compensation  for  their  serv- 
ices, or  proper  conditions  under  which  to  work, 
or  to  accomplish  any  other  legitimate  objects. 
— Stuyvesant  Lunch  &  Bakery  Corporation  ▼. 
Reiner.  181  N.  Y.  S.  212. 
^=s>4  (N.Y.Sup.)  The  right  to  join  a  labor  un- 
ion implies  the  right  not  to  join  one.— Stuyve- 
sant Lunch  &  Bakery  Corporation  v.  Beiner, 
181  N.  Y.  S.  212. 

TRAVELING  SALESMAN. 

See  Master  and  Servant,  ^=»375. 

TRIAL 

See  Costs;  Coorts,  ^=s>189;  Criminal  Law, 
^=»721-878;  Jury;  New  Trial;  Reference; 
Venue. 

For  trial  of  particular  actions  or  prooeedings,! 
see  also  the  various  specific  topics. 

For  review  of  rulings  at  trial,  see  Appeal. 

VI.   TAKING   CASE   OR   QUESTION 
FROM  JURY. 

(A)  <4iie«tioiui  of  La'w  or  of  Fact  in  Gen- 
eral. 

^ss>  140(2)  (N.Y.Sup.)  A  verdict  may  be  direct- 
ed by  the  court  on  uncontradicted  testimony  of 
an  interested  witness.— Pierson  &  Co.  v.  Mitsui 
&  Co.,  181  N.  Y.  S.  273. 

(O  Dismissal  or  Nonsvlt. 

^=9 165  (N.Y.Sup.)  Where  both  counsel  acqui- 
esced, the  court  may  reserve  decision  on  mo- 
tion to  dismiss. — Oppenheimer  v.  American  Ry. 
Exp.  Co..  181  N.  Y,  S.  195. 

(D)  Direction  of  Verdict. 

«=s>  169(1)  (N.Y.Sup.)  To  authorize  a  directed 
verdict  for  defendant,  there  must  be  no  ques- 
tion of  fact,  which  could  be  determined  in  fa- 
vor of  plaintiff,  that  would  entitle  him  to  a 
judgment.— Elgar  v.  Carpenter,  181  N.  Y.  S. 
896. 

VH.   INSTRUCTIONS  TO  JURY. 
(C)  Form,  Requisites,  and  SalBciency. 

^=»234(7)  (N.Y.Sup.)  In  an  action  by  a  seller 
of  copper  oxide,  which  was  to  be  used  for  manu- 
facturing marine  paint,  where  the  purchaser, 
who  returned  some  of  the  last  shipment  and  was 
allowed  credit,  claimed  part  of  that  shipment 
was  used  before  discovering  that  it  was  unfit 
and  that  it  was  damaged,  the  court,  having  cor- 
rectly charged  that  the  seller  had  the  burden  of 
proving  that  it  furnished  the  quality  of  oxide  re- 
quired, erred  when  it  charged  that  the  burden 
was  on  defendant  to  establish  that  the  quality  of 
copper  oxide  delivered  was  inferior  to  that  spec- 
ified, and  that  defendant  must  prove  the 
amount  of  its  damages,  for,  while  defrndant  had 
the  burden  of  proving  its  counterclaim,  failure 
to  establish  the  same  would  not  entitle  plaintiff 


to  recover.^James  K.  Thomson  Co.  v.  Interna- 
tional Compositions  Co.,  181  N.  Y.  S.  637. 

(D)   Appllcabilltr   to   PleadinvB   and  Evi- 
dence. 

^s>253(9)  (N.Y.Sup.)  In  an  action  for  a  steve- 
dore's aeath  from  breaking  of  ringbolt,  where 
there  was  evidence  pointing  to  a  break  at  the 
deck,  or  just  below,  refusal  of  instruction  aa  to 
testily  of  ringbolt  by  employing  stevedore,  lim- 
iting the  test  to  the  bolt,  and  ignoring  the  sur- 
rounding wood,  held  proper.— liiverani  t.  John 
T.  Clark  &  Son,  181  N.  £  S.  696. 

(O)  Construction  and  Operation. 

«=;»296(^  (N.Y.Sup.)  In  suit  hj  the  general 
manager  of  defendant  corporation  to  recover 
salary,  erroneous  charge  that,  if  the  jury  found 
tha^  plaintiff  broke  his  agreement,  made  with 
his  partner  before  their  bosineiBs  was  incor- 
porated, to  sign  a  weekly  check  on  the  company 
cor  $50  in  the  partners  favor,  plaintiff  could 
not  recover,  held  not  cured  by  a  subsequent 
charae  that,  if  there  was  an  agreement  made  by 
the  directors  allowing  plaintiff  and  his  partner 
to  dra^  |50  a  week,  and  plaintiff  rendered 
services,  they  must  find  for  him.— Pollack  v. 
Retail  Tobacconist  Printing  &  Publishing  Co., 
181  N.  Y.  S.  193. 

XI.  WAIVER  AJfDD    CORRECTION   OF 
IRREOtrUkRlTIES  AND  ERRORS. 

^S94I9  (N.Y.)  Where  a  judgment  of  nonsuit  had 
been  set  aside  by  the  Appellate  Division,  from 
which  order  no  appeal  coiud  be  taken  as  a  mat- 
ter of  right,  requests  by  plaintiff  for  findings 
after  remand  do  not  waive  its  right  to  question, 
on  appeal  from  a  judgment  on  the  merits,  the 
order  setting  aside  the  nonsuit— Jonathftn  King 
&  Son  V.  winola  Worsted  Yarn  Co.,  126  N.  R 
514,  228  N.  Y.  127. 

TROVER  AND  CONVERSION. 

See  Bailment,  ^=»31:  Bankruptcy,  ^=>2^1\ 
Corporations,  ^=»430:  Husband  and  Wife, 
<&=s>209;   Sales,  (S=»39d. 

TRUCKS. 

See  Carriers,  ^s»4. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

See  Appeal,  «S=s>1208;  Charities,  ^=»13,  21. 
22,  35;  E^stoppel,  <@=:>04,  96;  Executors  and 
Administrators,  ®=»138;  Gas,  ^=»14;  Hus- 
band and  Wife,  <@=»31;  Judgment,  <S==>252; 
Partnership,  ®=>321:  Perpetuities,  ^S»4,  6, 
9;  Taxation,  <g=>886%;  WUls,  <g=»93,  498, 
514,  585,  634.  672,  673,  684,  694,  695;  Wit- 
nesses, <&=s>140,  171. 

I.   0REATION>   EXISTENCE,   AND  VA- 
LIDITY. 
(A)  Express    Trnatfk 
^=»I0  (N.Y.Sur.)  Testator     may     direct     the 
continuation  of  his  going  bnsiness  and  make  it 
a  part  of  a  trust  estate,  provided  it  is  not  used 
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as  the  measure  of  the  life  of  the  trait.^In  re 
AUen^B  Will,  181  N.  Y.  S.  39& 

n.  CONSTRtJOTIOK    AKP    OPERA- 
TION. 

(B)  Shitate  or  Interest  of  Trnstee  nnd  of 
Cestui  Qne  Trust. 

<8=»I47(1)  (N.T.Sup.)  Under  Real  Property 
Law,  §  103,  declaring  that  the  right  of  a  bene- 
ficiary of  an  express  trust  to  receive  rents  and 
profits  of  real  property  and  apply  them  to  the 
use  of  any  person  cannot  be  transferred  by  as- 
signment or  otherwise,  a  cestui  que  trust  can- 
not, as  at  common  law.  alienate  his  int'^'^^st.-^ 
In  re  Wentworth,  181  N.  Y.  S.  442. 

Under  Personal  Property  La,w,  5  15,  the  pro- 
hibition against  the  beneficiary's  alienation  of 
right  to  income  is  the  same  as  in  case  of  real 
property  trust— Id. 

^=>I5I(2)  (N.Y.Sup.)  Under  Real  Property 
Law,  §  103,  declaring  that  the  right  of  a  bene- 
ficiary of  an  express  trust  to  receive  rents  and 
profits  of  real  property  and  apply  them  to  the 
use  of  any  person  cannot  be  transferred  by  as- 
signment or  otherwise,  &  cestui  que  trust  can- 
not, as  at  common  law,  alienate  his  interest, 
and  the  rents  and  profits  cannot  be  reached  by 
his  creditors,  and  the  trust  continues,  even 
when  the  cestui  que  becomes  entitled  to  the 
estate  in  remainder.— In  re  Wentworth,  181  N. 
Y,  S.  442. 

Xa.  APPOPTTMEirT,  QPAMWOA- 

TION,  AHD  TEHURE  OF 

TRUSTEE. 

«s>157  (N.Y.Snr.)  Where  a  wiU  did  not  au- 
thorize a  testamentary  trustee,  who  was  to 
collect  the  income  and  pay  it  to  named  bene- 
ficiaries, to  name  a  successor,  etc.,  one  to 
whom  the  trustee  sold  the  premises  under  an 
agreement  that  the  purchaser  would  protect 
the  rights  of  another  beneficiary  must  be  deem- 
ed in  that  respect  the  agent  of  the  trustee.— In 
re  Wentworth,  181  N.  Y.  S.  435. 

XV.  MANAGEBfEHT  AlfD  DISPOSAL 
OF  TRUST   FROPERTT. 

^=»206(1)  (N.Y.Sup.)  A  mortgage  executed  by  a 
trustee  under  a  power  of  sale  in  the  will  is 
void.—Boatwick  v.  Hall,  181  N.  Y.  S.  793. 
^=>206(2)  (N.Y.Sup.)  Where  the  cestui  died, 
thus  terminating  a  testamentary  trust,  proceed- 
ings by  the  trustee  under  Laws  1897,  c.  136, 
for  authorization  to  mortgage  trust  realty  to 
obtain  money  for  repairs  were  also  terminated, 
and  the  court  thereafter  could  not  have  author- 
ized the  trustee  to  execute  mortgage.— Bost- 
wick  V.  Hall.  181  N.  Y.  S.  793. 
<e=>206(3)  (N.Y.Sup.)  Laws  1895,  c.  886,  as 
amended  by  Laws  1897,  c.  136,  did  not  author- 
ize proceeding  by  a  testamentary  trustee  to  se- 
cure leave  of  court  to  execute  a  mortgage  to 
pay  off  a  former  void  one  executed  under  the 
unamended  statute;  statute  as  amended  being 
intended  for  benefit  of  estate,  and  not  in  hostil- 
ity to  it.— Bostwick  V.  Hall.  181  N.  Y.  S.  793, 
<3=>206(5)  (N.Y.Sup.)  Laws  1895,  c.  886,  as 
amended  by  Laws  1897,  c.  136,  does  not  author- 
ize the  court,  at  the  instance  of  a  testamentary 
trustee  seeking  leave  to  execute  a  mortgage,  to 
cut  off  the  rights  of  remaindermen,  but  applies 


only  to  life  estates.— Bostwick  v.  HaQ,  181  N. 
Y.  S.  793. 

^=»218(1)  (N.Y.Sup.)  Trustees  were  unau- 
thorized indefinitely  to  hold  as  investment  of 
trust  funds  real  property  secured  on  mortgage 
foreclosure;  it  being  their  duty  to  move  with 
reasonable  diligence  to  sell  and  reduce  to  per- 
missible securities.- Furniss  v.  Gruikshank,  181 
N.  Y.  S.  522. 

«=>2I9(2)  (N.Y.Snr.)  The  general  rule  is  that 
a  trustee,  who  falls  to  pay  over  the  income  to 
the  beneficiary,  is  chargeable  with  interest  at 
the  legal  rate.— In  re  Wentworth,  181  N.  Y.  S. 
435. 

Where  a  trustee  sold  trust  property  to  one 
beneficiary,  and  as  a  result  of  the  arrangement 
another  beneficiary  received  none  of  the  in- 
come to  which  he  was  entitled  after  the  death 
of  his  mother,  the  property  being  lost  on  fore- 
closure of  mortgage  given  by  the  purchasing 
beneficiary,  held,  that  the  trustee  should  be 
chargeable  with  interest  on  one-quarter  of  the 
value  of  the  property,  the  decedent  being  en- 
titled to  receive  one-quarter  of  the  rents;  but, 
where  the  return  would  have  been  very  small, 
the  interest  should  be  computed  at  the  rate  of 
4  per  cent.— Id. 

<©=>240  (N.Y.Sup.)  Where  two  testamentary 
trustees  sold  land,  and  on  the  settlement  of 
their  accounts  eight  years  afterward  it  appear- 
ed that  the  full  purchase  price  had  been  re- 
ceived and  credited  to  the  estate,  and  distribu- 
tion was  decreed  to  those  entitled  thereto,  in- 
cluding another  trustee,  who  had  neither  joined 
in  conveyance  nor  been  a  party  to  accounting, 
and  he  brought  a  separate  proceeding  to  settle 
his  accounts  similar  in  form  and  amounts  to 
former  account,  his  lack  of  knowledge  of  con- 
veyance showed  a  violation  of  his  duty  as  a 
trustee.— Seaman  v.  Leonardi,  181  N.  Y.  S.  868. 
«==>243  (N.Y.Sur.)  Where  testatrix  authorized 
individual  trustees  to  retain  any  securities  with- 
out liability  fbr  depreciation  thereof,  but  also 
provided  for  the  substitution  of  a  trust  company 
as  trustee,  and  the  securities  were  not  such 
that  the  trustees  would  have  peculiar  knowledge 
as  to  their  v^ue  or  desirability,  the  will  did 
not  vest  a  merely  personal  discretion  in  the  in- 
dividual trustees,  but  a  similar  discretion  could 
be  exercised  by  a  substituted  corporate  trustee 
other  than  the  one  named  in  the  will. — In  re 
Jenkins'  Estate,  181  N.  Y.  S.  585. 

V.   EXECUTION  OF  TRUST  BY  TRUS« 
TEE   OR   BT  COURT. 

^=>27l  (N.Y.Sur.)  A  trustee  cannot  change  the 
nature  and  objects  of  a  trust  and  vary  the 
rights  of  a  beneficiary  by  his  acts.— In  re  Went- 
worth, 181  N.  Y.  S.  435. 

<35»274(2)  (N.Y.Sup.)  Life  beneficiary  of  trust 
fund,  having  had  use  of  money  which  should 
have  been  returned  to  trustee  to  pay  assess- 
ments on  unproductive  lots^  part  of  corpus  of 
trust,  should  be  charged  with  such  money  and 
penalties  accruing  by  reason  of  delay  in  the 
payment  of  taxes  and  assessments  on  the  lots. 
— Furniss  v.  Cruikshank,  181  N.  Y.  S.  522. 
^=:>287  (N.Y.Sur.)  The  court  may  act  when 
trustees  abuse  discretion,  or  act  in  bad  faith, 
but  not  otherwise.— In  re  Allen's  Will,  181  N. 
Y.  S.  398.. 
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VI.  AOOOnHTINO  AND  OOMPEHSA- 
TION  OF  TRUSTEE. 

^=>305  (N.Y.^up.)  In  action  to  compel  ac- 
counting for  acts  of  deceased  testamentary 
trustee,  evidence  held  not  to  show  that  a  sale 
of  certain  realty  secured  by  the  trustees  on 
mortgage  foreclosure  could  have  been  made  at 
any  time  while  the  trustees  held  title  at  a 
ereater  price  than  was  eventually  obtained.— 
FumisB  V.  Cruikshank,  181  N.  Y.  S,  522. 

The  presumption  is  that  trustees  acted  with 
•diligence  in  selling  real  property  secured  on 
foreclosure,  and  ha  reinvesting  the  proceeds. 
— Id.  ' 

Conduct  of  trustees  in  holding  realty  secured 
on  foreclosure,  while  receiving  good  rentals 
from  it  and  while  in  hands  of  reputable  agents 
for  sale,  a  period  of  depression  in  realty  values 
Jiaving  followed  acquisition,  held  not  so  negli- 
gent as  to  require  account  of  one  to  be  sur- 
diarged  by  crediting  to  principal  loss  sustained. 
— Id. 

^=»305  (N.T.Sur.)  In  a  suit  by  the  executrix 
of  a  deceased  beneficiary,  who  was  entitled  to 
receive  part  of  the  income  from  a  trust  estate, 
evidence  held  insufficient  to  show  that  the  de- 
ceased beneficiary  was  a  party  to  or  consented 
to  a  transaction  whereby  the  other  beneficiary 
acquired  the  trust  property.— In  re  Wentworth, 
181  N.  Y.  S.  435. 

In  a  suit  by  the  personal  representative  of  a 
deceased  beneficiary,  who  was  entitled  to  part 
of  the  income  from  a  trust  estate,  held  that, 
where  the  trustee  claimed  that  such  beneficiary 
was  a  party  to  a  transaction  whereby  the  other 
beneficiary  acquired  the  property,  the  trustee 
has  the  burden  of  establishing  that  fact.— Id. 

VH.  ESTABLISHMEirr   AND   EN- 
FOROEMEITT  OF  TBUST. 

<B>  RlflTlit  tn  Follow  Trust  Property  or 
Prooeedtf  TliereoC 

•€=»356(2)  (N.Y.Sup.)  When  money  held  by  per- 
son in  fiduciary  capacity  has  been  paid  or  de- 
posited by  him  in  his  general  account  at  a  bank, 
party  for  whom  monev  was  held  can  follow  and 
has  charge  on  any  balance  in  bank's  hands,  and 
if  funds  were  mingled  with  fiduciary's  own,  and 
general  checks  subsequently  drawn,  fiduciary 
must  be  held  to  have  drawn  out  his  own  in 
preference  to  trust  money.— Abraham  v,  Amer- 
ican Exch.  Nat  Bank,  181  N.  Y.  S.  663. 

ULTRA  VIRES. 

45ee  Corporations,  €=»387, 

UNFAIR  COMPETITION. 

See  Trade-Marks  and  Trade-Names,  $=»70-75. 


UNIONS. 

See  Trade  Unions. 

UNITED  STATES. 

See  Army  and  Navy;  Commerce,  ^s>Sj  26; 
Constitutional  Law,  ^=»27,  48;  Navigable 
Waters,  «=»20,  36;    States,  «s>4. 


m.  FUOAI.   MANAOBmBmr,   ppbuo 
DEBT,  AKD  BEOmUTIES. 

^=»9I  (N.Y.Mun.Ct.)  DefendanU.  who  were 
stockbrokers,  with  a  department  for  buying  and 
selling  Liberty  Bonds,  acted  in  bad  faith,  with- 
in Negotiable  Instruments  Law,  |  96,  in  pur- 
chasing plaintiff's  bonds  from  her  15  year  old 
son,  who  had  stolen  them,  on  his  statem^it 
that  he  was  in  business  for  himself  and  owned 
them,  without  taking  any  precautions  against 
fraudulent  transactions,  where  the  boy  was  of 
an  immature,  diseased,  and  degenerate  appear- 
ance.—Morris  V.  Muir,  181  N.  Y.  S.  913. 

VENDOR  AND  PURCHASER. 

See  Brokers.  ^is>M,  106;  Cemeteries,  «s»13; 
Costs,  «=»164,  169;  Bminent  Domain,  (&=> 
153;  Landlord  and  Tenant,  <$s>41,  96; 
Sales;  Specific  Performance,  ^=»6,  13,  32, 
128;   Trusts,  «=5>218,  306. 

ZV.   PERrORMAHOE  OF  CONTRACT. 
(B)  Oowireirajftoe. 

<s>l48  (N.Y.Sup.)  Where  vendors  had  not  ten- 
dered performance,  and  where  conduct  of  pur- 
chasers had  not  amounted  to  an  absolute  re- 
fusal to  perform  the  contract,  which  would 
waive  a  tender  of  performance,  purchasers  were 
not  in  default-— Ackley  v.  Parsons,  181  N.  Y.  S. 
116. 

V.   RIGHTS   AMP  TiTARTTiTTIES  OF 


rA)  A«i  to  Baoli  Qtber. 

^=>I96  (N.Y.)  A  party  who  had  merely  the 
right  to  demand  reconveyance  of  property 
which  he  had  contracted  to  sell,  on  repayment 
of  the  amount  paid  therefor  by  defendants, 
cannot  have  an  accountine  of  rents  collected  by 
defendants  before  a  tender  of  repayment  and 
demand  for  reconveyance  was  madeL— Rudiger 
V.  Ooleman,  126  N.  B.  723,  228  N.  Y.  226. 

(C)  Bona  Fide  Pnroboaera. 

^=>230(1)  (N.Y.Sup.)  A  purchaser  agreeing  to 
take  property  subject  to  restrictions  contained 
in  deeds  under  which  defendant  held  title  is 
charged  with  knowledge  of  the  facts  disclosed 
by  the  record  and  every  other  fact  which  an 
inquiry  suggested  by  the  record  would  have  led 
up  to.— Goldstein  v.  Rosenberg,  181  N.  Y.  S. 
559. 

VI.  RElfEDIES  OF  VENl^OR. 
(C)  Action*  for  Damaves. 

^=9330  (N.Y.Sup.)  In  vendors*  action  for  pur- 
chasers' breach  of  contract  to  purchase  land, 
for  which  purchaser  was  to  give  mortgage,  witii 
interest  as  part  of  purchase  price,  court  erred 
in  allowing  as  damages  interest  on  the  mort- 
gage, taxes  paid,  sums  paid  attorneys  for  ab- 
stracts and  vendors'  traveling  ezpenses.^Ack- 
ley  V.  Parsons,  181  N.  Y.  S.  U6. 

VH.  TLEMEDTBB  OF  PURCHASER. 

(B)  Actions  tOT  BroaelL  of  Contract. 

«s>351(2)  (N.Y.Sup.)  Ordinarily  the  measure  of 
damages  for  a  failure  to  convey  real  estate  is 
the  difference  between  the  contract  price  and 
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the  valne  of  the  property.— Addey  v.  Paraona, 
181  N.  X.  S.  116. 

VENUE. 

See  BismlBsal  and  Nonsuit,  ^:»36. 

TTT,   OHAKOE  OF  VEHUE  OB  PX^OS 
OF  TBIAIi. 

^=s>42  (N.Y.Sup.)  As  the  trial  court  under 
Code  Civ.  Proc.  f  987,  may  direct  a  change  of 
place  of  trial  where  there  is  reason  to  believe 
that  an  impartial  trial  cannot  be  had  in  the 
proper  county  or  where  the  convenience  of  wit- 
nesses, etc.,  will  be  promoted  bv  th«i  change,  a 
party  moving  for  a  change  of  venue  to  the 
proper  county  is  not  entitled  to  have  his  motion 
granted  as  a  matter  of  right,  for  soch  motion 
may  be  denied  when  ends  of  justice  would  be 
defeated  by  the  granting,  etc.--Hudgon  Countar 
Consumers'  Brewing  Co.  v.  Odell,  181  N.  x.  a, 

62.  ,..       J 

^=»52(1)  (N.Y.Sup.)  Where  controvery  hinged 
almost  exclusively  on  the  existence  of  a  war- 


facturers  residing  in  the  coAty  to  which  a 
change  of  place  of  trial  was  desired  that  pulp 
board  containing  more  than  5  per  cent,  of  mois- 
ture was  unsuited  to  the  production  of  waU 
board,  and  by  5  residents  that  the  pulp  board 
■delivered  contained  an  excess  of  water,  and  by 
two  chemists  that  much  of  it  contained  15  per 
<:ent.  of  water,  the  court  improperly  denied  the 
motion  for  a  change  of  place  of  trial,  although 
plaintiff  asserted  that  he  would  produce  20  resi- 
dents of  the  county  wherein  the  proceedings 
originated  who  would  testify  to  the  condusion 
that  the  pulp  board  furnished  corresponded  to 
specifications,  which  contained  no  restrictions 
in  regard  to  moisture.— Rogers  v.  Beaver  Co., 
181  N.  Y.  S.  3&  ^  ,.        ,  ,       ^ 

Where  pulp  board  was  to  be  delivered  f.  o.  b. 
cars  in  Brie  county,  the  place  of  performance 
of  the  contract,  the  place  of  its  breach  of  war- 
ranty, if  any,  the  place  of  delivery  of  excess 
water,  if  any,  the  place  of  damage  done,  and 
the  place  of  origin  of  any  cause  of  action  what- 
ever, court  improperly  denied  defendant's  mo- 
tion for  a  change  of  place  of  trial  to  Erie  coun- 
ty for  convenience  of  witnesses,  other  things 
being  equal.— Id. 

^=»56  (N.Y.Sup.)  In  an  action  against  a  sher- 
iff for  failure  to  perform  his  du^  as  required 
by  law  in  not  causing  to  be  certified  a  warrant 
of  attachment,  which  action  was  begun  in  a 
county  other  than  that  of  which  the  sheriff  was 
an  officer  and  wherein  the  cause  arose,  where 
the  sheriff  failed  to  serve  upon  plaintiflTs  attor- 
ney  with  his  answer  or  before  service  of  an- 
swer, in  accordance  with  Code  Civ.  Proc.  |  986, 
a  written  demand  for  change  of  trial  to  the 
proper  county,  defendant  is  not  entitled,  under 
section  983,  to  have  place  of  trial  changed  to 
the  county  of  which  he  was  sheriff,  for  the 
facts  existed  before  joinder  of  issue,  but. 
though  there  was  no  such  demand,  the  sheriff 
might  procure  change  of  place  of  trial  under 
section  987  for  convenience  of  witnesses,  etc.— 
Hudson  County  Consumers'  Brewing  Co.  ▼. 
OdeU,  181  N.  Y.  S.  62. 


«=s>ei  (N.Y,Sup.)  Where  a  sheriff  who  was 
sued  for  nonfeasance  in  a  county  other  than 
that  of  which  he  was  an  officer  delayed  more 
than  a  year  and  a  half  in  seeking  change  of 
venue  to  the  county  in  which  the  cause  arose, 
etc,  his  laches  was  sufficient  to  bar  relief,  even 
though  failure  to  comply  with  Code  Civ.  Proc 
S  986,  requiring  demand  to  be  made  with  or  be« 
fore  answer  was  not  fatal.— Hudson  County 
Consumers'  Brewing  Co.  v.  Odell,  181  N.  Y.  S. 
62. 

«=»69  (N.Y.Sup.)  Under  Code  Civ.  Proc.  I 
768,  as  amended  by  Laws  1911,  c  763,  plaintiff 
who  began  an  action  against  a  corporation  in  a 
county  other  than  that  in  which  it  nad  its  prin- 
cipal place  of  business  may,  where  the  corpora- 
tion moved  to  change  the  place  of  trial  to  the 
county  wherein  it  had  its  principal  place  of 
business,  file  a  cross-motion  to  retain  the  ac- 
tion in  the  county  where  it  was  begun  on  ac- 
count of  convenience  of  witnesses;  the  amend- 
ment changing  the  existing  law  and  allowing 
plaintiff  who  has  begun  an  action  in  the  wrong 
county  to  defeat  s^  motion  for  change  of  venue 
on  that'  account  by  cross-motion  because  of  the 
convenience  of  witnesses. — ^Behrman  v.  Pioneev 
Pearl  Button  Co.,  181  N.  Y.  S.  59. 

VERDICT. 

See  Criminal  Law,  ^=^878. 

VOTING. 

See  Corporations,  ^=»40. 

WAIVER. 

See  Contempt,  «=»57. 

WAR. 

See  Army  and  Navy,  ^s934;    Insurance,  ^» 
631 ;  Subscriptions.  «s»7,  10,  21. 


See    Clubs ;     Subscriptions, 
Witnesses,  «=s>270. 


WAR  CHEST. 


7,  10,  21; 


WAREHOUSEMEN. 

See  Insurance,  ^s»116,  582. 

^s»34(9)  (N.Y.Sup.)  In  an  action  against  ware- 
housemen for  damage  by  moths  to  ruga  stored 
under  special  contract,  by  which  defendant  un- 
dertook to  camphor  them  and  roll  them  in  tar 
paper,  where  plaintiff  testified  that  defendants 
suggested  that  the  rugs  be  camphored  and  roll- 
ed m  tar  paper,  and  that  that  was  the  best 
thing  to  do,  the  court  erred  in  nonsuiting  plain- 
tiif  at  the  dose  of  his  testimony,  on  the  ground 
that  there  was  no  proof  that  failure  of  defend- 
ants to  live  up  to  their  agreement  resulted  in 
the  damage  complained  of.— Hamilton  v*  Ward, 
181  N.  Y.  S.  81. 

WASTE. 

See  Appaal,  ^=s>1195. 
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WATERS  AND  WATER  COURSES. 

See  Canals;  Eminent  Domain,  ^=»134;  Bo- 
toppel,  ^=s>93 ;  Landlord  and  Tenant,  ^=>41, 
96;  Municipal  Corporations,  «==>830,  846; 
Navigable  Waters. 

WEAPONS. 

See  HMnleide,  «s»309. 

WHARVES. 

See  Adverse  Possession,  ^=»60;  Corporations, 
^=»459;    Pleading,  <8s=>248. 

WILLS. 

See  Abatement  and  Revival,  ^=»77;  Action, 
^=»68;  Bailment,  ^=s>l;  Cbarities,  <$=>21, 
22,  35;  Conversion,  ^=:»16;  Domicile,  ^=»10; 
Evidence,  ^=»67 ;  Executors  and  Administra- 
tors ;  Perpetuities,  ^=>4.  6,  9 ;  Powers,  ^=» 
41;  Taxation,  <&=>886%,  895;  Trusts,  <S=» 
157,  206,  243;  Witnesses,  «=»140, 171. 

I.  HATXnUS  AND  EXTENT  OF  TE8TA- 
BfENTABT  POWER. 

^s9|  (N.Y.Sur.)  Under  Decedent  Estate  Law, 
I  10,  the  right  to  make  a  will  is  statutory: 
property  and  its  disposition  not  being  a  natural 
right,  but  the  creature  of  civil  society,  and  sub- 
ject m  all  respects  to  the  disposition  and  con- 
trol of  civil  institutions.— In  re  Schuster's  Will, 
181  N.  Y.  S.  500. 

n.  TESTAMENTARY   OAPAOITT. 

<S=»52(1)  (N.Y.SurO  The  burden  of  showing 
that  a  testatrix  was  of  sound  mind  and  memory 
at  the  time  of  the  execution  of  the  will,  as  re- 
quired by  Code  Civ.  I'roc.  {  2614,  is  on  propo- 
nent.—In  re  Prentice's  Will,  181  N.  Y.  S.  679. 
^=>55(1)  (N.Y^Su^.)  An  order  appointing  a 
committee  for  an  inmate  of  a  state  hospital, 
while  not  conclusive  evidence  of  the  incompe- 
tency of  such  person,  was,  in  a  proceeding  to 
contest  the  will  of  such  ward,  prima  facie  evi- 
dence of  incompetency  at  the  time  the  will  was 
made.-In  re  Prentice's  Will,  181  N.  Y.  S.  679. 
In  a  proceeding  to  contest  a  will  on  the 
ground  of  incompetency,  where  it  appeared  that 
testatrix  had  been  an  inmate  of  several  insane 
asylums,  evidence  held  not  sufficient  to  sustain 
proponent's  burden  of  proving  that  testatrix 
was  competent. — Id. 

IV.   REQUISITES    AND    VALIDITY. 

(A)  Nature  and  Essentlalii  of  Testamenta- 
ry Dispositions. 

^=»69  (N.Y.Sup.)  A  will,  absolute  and  uncondi- 
tional, cannot  be  termed  a  contract. — Hughes  v. 
iliscox,  181  N.  Y.  S.  395. 

^s=>70  (N.Y.Sur.)  Under  Decedent  Estate  Law, 
§  47,  providing  in  effect  that  the  validity  and 
effect  of  a  testamentary  disposition  of  personal 
property  are  regulated  by  the  laws  of  the 
state  or  country  of  which  decedent  was  a  resi- 
dent, the  word  "residence"  means  domicile.— 
In  re  Tallmadge,  181  N.  Y.  S.  336. 

The  formal  validity  of  a  will  dependent  on  its 
execution    is    controlled    by    Decedent   ftetate 


Law.  I  28.  regardless  of  the  law  of  testator*a 
domicile.— id. 

^ss»8l  (N.Y.Sur.)  Clause  of  will  which  is  a  part 
of  an  invalid  provision,  and  which  is  an  ulte- 
rior limitation,  without  potency  in  expressing 
the  intent  of  the  testator,  should  be  eliminated^ 
where  by  elimination  the  will  can  be  effectuated 
according  to  a  plain  intent.— In  re  Allen's  Will, 
181  lOp.  a.  398. 

$=»93  (N.Y.Sup.)  In  an  action  to  establish  and 
enforce  a  trust  in  personal  property,  consist- 
ing of  corporate  stocks,  evidence  held  to  show 
that  decedent's  intention  was  to  make  a  testa- 
mentary disposition  of  such  property,  retaining 
full  control  and  power  of  disposition  during  her 
lifetime.— Orton  v.  Tannenbaum,  181  N.  Y.  S. 
84. 

(B)  Form  and  Contents  of  Instranaents. 

^=»I02  (N.Y.Sup.)  A  direction  in  a  ti^ill  that 
testator's  son-in-law  be  retained  and  employed 
at  a  salary  of  |2,000  per  year  in  the  conduct 
of  a  business,  left  by  testator  with  direction 
that  it  be  carried  on  by  his  sons  as  executors, 
cannot  be  construed  as  a  gift  to  the  person 
directed  to  be  employed.— Hughes  v.  Hiscox, 
181  N.  Y.  S.  395. 

<S=>I02  (N.Y.Sui^  No  particular  mode  of  ex- 
pression is  neceJIary  to  constitute  a  residuary 
legatee;  it  being  sufficient  if  the  intention  of 
the  testator  be  plainly  expressed  in  the  wilL— 
In  re  AUen's  Will.  181  N.  Y.  S.  398. 
^s»104  (N.Y.Sur.)  Uncertainty  of  expression 
and  doubtful  meaning  does  not  absolve  the 
court  from  the  duty  of  interpreting  a  will,  un- 
less it  is  so  vague  and  so  indefinite  as  to  ren- 
der the  purpose  and  meaning  incomprehensible. 
—In  re  Allen's  Will,  381  N.  Y.  S.  398. 

Only  when  all  the  established  rules  of  law 
for  the  construction  of  wills  have  been  applied 
in  vain  may  the  court  reject  the  instrument  as 
impossible  of  construction.— Id, 

(C)  Execution. 

<ds»108  (N.Y.Sup.)  Where  the  intention  of  the 
owner  of  corporate  stock  to  make  a  testamen- 
tary disposition  thereof  was  not  evidenced  by 
an  instrument  executed  with  testamentary  for- 
malities, the  intended  disposition  was  ineffectu- 
al.—Orton  V.  Tannenbaum,  181  N.  Y.  S.  84. 

(F>  Mistake,  Undue  Influence,  and  Fraud. 

^=»I55(1)  (N.Y.Sup.)  To  sustain  charge  of  "un- 
due influence,"  procuring  execution  of  will,  it 
must  appear  influence  amounted  to  coercion  and 
duress,  a  moral  coercion  destructive  of  free 
agency,  or  an  irresistible  importunity  causing 
testator  to  act  against  actual  will.— In  re  Man- 
ay's  Will,  181  N.  Y.  S.  648. 
<g=>l55(l)  (N.Y.Sur.)  To  constitute  "undue  in- 
fluence," the  influence  must  be  one  which  sub- 
stitutes for  the  wishes  and  desires  of  decedent 
those  of  the  person  exercising  it,  so  that  the 
document  does  not  in  fact  express  the  will  of 
decedent,  but  of  the  former,  and  such  influence 
imports  coercion.— In  re  Prentice's  Will,  181  N. 
Y.  S.  079. 

t8=>i55(4)  (N.Y.Sur.)  The  influence  of  feelings 
of  gratitude  to  the  beneficiary  for  kindness  ren- 
dered is  not  undue  influence.— In  re  Prentice's 
Will,  181  N.  Y.  S.  679. 
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^=»  163(1)  (N.Y.Sur.)  I^e  allegation  of  nndne 
influence  being  an  affirmative  aasault  on  the 
validity  of  a  will,  the  burden  does  not  shift, 
but  remain«  on  the  party  who  asserts  its  exist- 
cnce.-In  re  Prentice's  WiU.  181  N.  Y.  S.  079. 
^s>l66(l)  (N.Y.Sup.)  EMdence  held  insufficient 
to  sustain  jury's  finding  that,  in  executing  his 
will  in  favor  of  his  sister  and  disinheriting  his 
50-year  old  daughter,  unmarried,  whom  he  had 
•educated  as  a  teacher,  and  who  had  earned  mon- 
ey from  which  she  had  accumulated  a  surplus, 
testator  was  unduly  influenced.— In  re  Manay's 
Will.  181  N.  Y.  S.  648. 

•^s>l66(7)  (N.Y.Sur.)  Mere  opportunity  to  ex- 
ercise undue  influence  does  not  of  itself  warrant 
an  adjudication  that  it  was  availed  of.— -In  re 
Prentice's  WiU,  181  N.  Y.  8.  679. 

rG>  Revoe«tlon  and  RevlTsl. 

-^=9168  (N.Y.Sur.)  Statutes  relating  to  revoca- 
tion of  wills  are  to  be  liberally  construed.~In 
re  Schuster's  Will,  181  N.  Y.  S.  500. 
-^=9171  CN.Y.Sup.)  Where  testatrix  wrote  her 
attorney,  in  the  hospital,  "Please  destroy  the 
will  I  made  in  favor  of"  H.,  and  signed  such 
note,  having  it  indorsed  on  the  back  by  two 
witnesses,  and  sending  it  to  the  attorney,  such 
writing  was  merely  authority  to  the  attorney 
to  destroy  the  wiU,  and  did  not  constitute  a 
revocation  per  se,  within  Decedent  Estate  Law, 
S  34.— In  re  McGill's  Will,  181  N.  Y.  S.  48. 
•«S3»I9I  (N.Y.Sur.)  Will  executed  prior  to  tes- 
tator's marriage  held  revoked  as  to  testator's 
xrandohild,  who  survived  him,  under  Decedent 
Bstate  Law,  I  35,  as  amended  by  Laws  1919, 
-c  293,  providing  that  will  executed  prior  to 
testator's  marriage  shall  be  deemed  revoked  as 
to  "any  issue  of  such  marriage"  surviving  tes- 
tator; the  word  "issue"  meaning  descendants, 
and  not  merely  children,  in  view  of  use  of  word 
"any,"  meaning  all  or  every,  and  in  view  of  De- 
cedent Estate  Law,  §  26.— In  re  Schuster's  Will, 
181  N.  Y.  S.  500. 

The  word  "revocation,"  as  used  in  Decedent 
Estate  Law,  |  35,  as  amended  by  Laws  1919, 
<:,  298,  providing  that  will  executed  prior  to 
testator's  marriage  shall  be  deemed  revoked  as 
to  any  issue  of  such  marriage,  means  the  re- 
call of  the  right  to  maice  a  will.— Id. 

V.  PBOBATE,  ESTABLISHMEIIT* 

AKB  ANNTJIiMENT. 

(BO  P»rtl«s  ana  Proeesn  or  Notice. 

^=9270  (N.Y.Sur.)  Where  proponent  had  had 
considerable  correspondence  with  a  son  of  the 
tCRtatrix,  and  had  addressed  letters  to  and  re- 
ceived letters  from  San  Francisco,  and  whore 
shortly  after  citation  was  returnable  it  had  filed 
affidavit  under  the  Soldiers'  and  Sailors'  Civil 
Relief  Act  (U.  S.  Comp.  St.  1918,  U.  S.  Comp. 
St.  Ann.  Supp.  1919,  ff  3078%a^078%8s)  stat- 
ing that  the  son  was  in  San  Francisco,  but  in 
Sotition  for  order  of  publication  gave  son's  ad- 
rcss  as  Los  Angeles,  the  service  of  citation  by 
publication,  and  by  mailing  of  citation  to  son 
at  Los  Angeles,  which  he  did  not  in  fact  re- 
ceive, will  be  set  aside  under  Code  Civ.  Proc.  { 
2400,  subd.  6;  the  failure  to  serve  the  citation 
'by  mail  at  the  location  known  to  proponent 
being  substantial,  and  not  a  mere  irregularity.-- 
In  re  Norwood's  Estate,  181  N.  Y«  S.  494. 
The  validity  of  an  order    of  publication  of 


citation  must  be  judged  solelv  upon  the  state* 
ments  in  the  affidavit  or  petition  upon  which  it 
was  granted.— Id. 

(H)  ElTidenee. 

^s9289  (N.Y.Sur.)  The  fact  that  one  of  the 
witnesses  to  prove  a  will  is  an  attorney  of 
many  years'  standing  creates  some  presumption 
that  the  formalities  of  execution  have  been  com- 
pUed  with.—In  re  Prentice's  WiU,  181  N.  Y.  S. 
679. 

(I)  Hearing  or  Trial. 

«=»324(3)  (N.Y.Sup.)  On  contest  of  the  vrill 
of  an  80  year  old  maiden  lady  in  favor  of  a 
boarder  and  her  attorney,  evidence  that  execu- 
tion was  procured  by  fraud  or  undue  influence, 
and  that  testatrix  was  under  restraint,  held  in- 
sufficient to  require  submission  of  such  issues 
to  the  jury.-In  re  McGUl's  Will,  181  N.  Y.  S. 
48. 

VI.   OOKSTRVOTION. 

(A)   General  Rules. 

«=s>436  (N.Y.Sur.)  Under  Decedent  Bstata 
Law,  I  47,  providing  in  eifect  .that  the  validity 
and  effect  of  a  testamentary  disposition  of  per- 
sonal property  are  regulated  by  the  laws  of  the 
state  or  country  of  which  decedent  was  a  resi- 
dent, the  word  "residence"  means  domicile.— 
In  re  Tallmadge,  181  N.  Y.  S.  336.     ^ 

Though,  under  the  law  of  France,  the  will  of 
a  citisen  of  another  country  domiciled  in 
France  is  governed  by  the  law  of  his  national- 
ity, a  will  of  an  American  citisen  domiciled  in 
France  will  be  construed,  pursuant  to  Decedent 
Estate  Law,  §  47,  in  accordance  with  the  inter- 
nal or  territorial  law  of  France  governing  the 
construction  of  wills,  disregarding  the  doctrine 
of  "renvoi,"  under  which,  in  case  of  such  a 
conflict,  the  question  is  treated  as  referred 
back  to  the  law  of  the  forum,  or  the  doctrine 
of  "desistement,"  under  which  the  court  applies 
the  law  of  the  forum  on  the  theory  that  there 
is  a  hiatus.— Id. 

Decedent  Estate  Law,  |  47,  requiring  testa- 
mentary dispositions  of  personal  property  to  be 
construed  according  to  the  law  of  the  state  or 
country  of  the  testator's  domicile,  is  largely 
declaratory  of  the  law  as  it  existed  at  the  time 
of  its  enactment.— Id. 

<S==>439  (N.Y.Sup.)  The  cardinal  principle  in 
interpreting  a  will  is  to  follow  testator's  in- 
tent.—Furniss  V.  Cruikshank,  181  N.  Y.  S.  522. 
^=s>439  (N.Y.Sur.)  Rules  for  construction  are 
for  the  sole  purpose  of  ascertaining  the  inten- 
tion of  the  testator,  and  if  the  intention  is 
clear  and  manifest,  it  must  control,  regardless 
of  all  rules;  where  not  in  conflict  with  any  law. 
—In  re  Allen's  WUl,  181  N.  Y.  S.  398. 
^=s>44l  (N.Y.Sur.)  In  construing  a  wHl,  full 
knowledge  of  the  facts  and  circumstances  sur- 
rounding the  testator  and  the  making  of  the 
will  is  necessary.- In  re  Allen's  WUl,  181  N. 
Y   S   398 

^446  (N.Y.Sur.)  Where  a  will  is  susceptible 
of  more  than  one  construction,  that  one  which 
will  render  it  valid  will  be  preferred,  because 
it  ia  presumed  to  accord  with  the  actual  inten- 
tion.-In  re  AUen's  Will,  181  N.  Y.  S.  398. 

The  principle  that,  where  a  will  is  susceptible 
of  more  than  one  construction,  the  one  which 
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will  render  it  Talld  will  be  preferred,  is  applied 
more  Btrictly  in  fayor  of  glits  to  charity.— Id. 
^=>449  (N.Y.Sur.)  Where  a  will  is  susceptible 
of  construction  by  which  there  may  be  a  testa- 
mentary disposition  of  the  entire  estate,  that 
construction  will  be  sfiyen.— In  re  Allen's  Will, 
181  N   Y   S   308 

«=s»452  (N.Y.Sur!)  Froyisions  for  the  benefit  of 
a  wife  should  be  construed  liberally  in  her  fa- 
yor.—In  re  Allen's  Will,  181  N.  Y.  S.  398. 

Testamentary  proyisions  for  support  are  fa- 
yored  by  law. — Id. 

(&s>455  (N.Y.Sur.)  The  unskUlfulness  of  the 
draftsman  should  make  the  court  more  astute 
in  its  search  to  comprehend  the  intention  of  the 
testator.— In  re  Allen's  WUl,  181  N.  Y.  S.  308. 

Failure  to  use  appropriate  and  technical  lan- 
guage, or  a  misapplication  of  legal  terms,  will 
not  defeat  an  intention  clearly  manifested  by  a 
careful  examination  of  the  will.— Id. 
«=s>47l  (N.Y.Sur.)  The  absence  of  such  a 
phrase  as  "nevertheless,"  "however,"  "notwith- 
standing the  foregoing  proyision,"  etc.,  will  not 
create  repu|pancy  between  prior  and  subse- 
quent proyisions  of  a  will,  when  the  language 
is  plaJii  in  its  meaning,  and  all  the  separate 
sentences  can  be  harmonized,  in  the  lii^t  of  the 
general  scheme  of  the  will  and  the  circumstanc- 
es of  the  estate  and  the  parties. — ^In  re  Van 
Deusen's  WiU,  181  N.  Y.  S.  330. 
«=s>476  (N.Y.Sur.)  A  will  and  codicil  are  to  be 
taken  and  construed  as  parts  of  one  and  the 
same  instrument.— In  re  Allen's  Will,  181  N.  Y. 
S.  398. 

(B)    Denlsitatloii    of   Deylaeeny    an4    Ii«ira-> 
teen    ajftd   Their   Respective    Shitree* 

^s=>497(l)  (N.Y.Sur.)  Where  it  appears  from 
an  entire  will  that  it  was  the  intention  of  the 
testator,  or  where  in  a  statute,  either  from  the 
statute  itself,  or  the  purpose  of  its  enactment, 
or  if  the  intention  of  the  Legislature  is  mani- 
fest, the  word  "child"  or  "children"  wUl  be 
given  the  comparison  meaning  of  "issue"  or 
"descendants."— In  re  Schuster's  Will,  181  N. 
Y.  S.  500. 

^?=»498  (N.Y.Sur.)  In  the  absence  of  a  manifest 
intention  to  the  contrary,  the  word  **issue"  in- 
cludes all  descendants,  and  requires  that  dis- 
tribution be  made  per  capita.— In  re  Lawrence's 
Estate,  181  N.  Y.  S.  408. 

Where  testator  created  separate  trust  funds, 
with  income  to  each  daughter  for  life,  and  re- 
mainder to  her  "issce,"  and  directed  that,  upon 
the  death  of  any  daughter  "without  leaving 
lawful  issue,  her  share  shall  go  to  increase  the 
shares  of  any  other  children  and  their  legal 
representatives,"  and  further  provided  that  ad- 
vancements should  "be  deducted  frqpi  the  share 
to  which  any  such  daughter  or  her  representa- 
tive may  be  entitled,"  and  that  "such  issue" 
should  take  the  share  which  would  have  gone 
to  the  "parent  if  living."  the  word  "issue"  had 
reference  to  a  daughter  s  children,  and  did  not 
include  grandchildren,  in  view  of  Decedent  Es- 
tate Law.  §i  82,  83,  08.— Id. 
^=9498  (N.Y.Sur.)  Without  words  of  qualifica- 
tion, the  term  "issue"  is  used  as  a  word  of 
donation,  and  not  of  limitation,  meaning  pos- 
terity; progeny;  breed;  stock;  descent;  heir; 
heritage;  lineage.— In  re  Schuster's  Will,  181 
N.  Y.  S.  600. 


^=»5 1 4. (N.Y.Sur.)  A  gift  to  trustees  of  a  cor- 
poration is  a  gift  to  the  corporation.— In  r» 
AUen's  WiU.  181  N.  Y.  S.  308. 

(D)  Desortptlon   of  Propertr* 

^s»574  (N.Y.Sur.)  A  mortgage  purporting  to 
mortgage  home  plot  of  wife  to  husband  field 
not  an  asset  of  the  husband's  estate,  in  view  of 
provisions  of  will  directing  executors  to  dis- 
charge and  pay  all  moneys  advanced  on  real 
property;  such  provision  being  a  specific  be- 
quest of  the  mortgage  in  question.— In  re  Al* 
len's  Will,  181  N.  Y.  S.  308. 
<8=»585(1)  (N.Y.Sur.)  Paragraph  of  will  cre- 
ating trust  in  shares  of  stock  in  favor  of  widow, 
and  paragraph  directing  executors  to  pay,  "in 
addition  to  the  amount  herein  provided  for,"^ 
such  sum  as  they  shall  deem  necessary  for  prop- 
er maintenance  and  support  of  widow,  held  sep- 
arable and  distinct.— In  re  AUen's  WiU,  181  N. 
Y.  S.  39& 

Paragraph  of  will  directing  executors  to  pay 
to  widow,  "in  addition  to  amounts  herein  pro- 
vided for,"  such  sum  as  they  in  the  exercise 
of  their  discretion  shaU  deem  necessary  for  her 
proper  maintenance  and  support  daring  the 
term  of  her  natural  life,  held>  for  the  widow's 
support  in  exoneration  of  her  own  estate,  and 
in  addition  to  whatever  else  she  was  entitled 
to  under  the  provisions  of  the  wiU.— Id. 

(B)  Nature  of  Butatea  and  Intereets   Cre* 
ated. 

«»e27(3)  (N.Y.Sur.)  A  provision  of  the  French 
CivU  Code  that,  when  a  bequest  is  made  to  sev- 
eral persons  jointly,  and  the  bequest  to  any  of 
them  has  lapsed,  such  bequest  faUs  into  the 
share  of  the  others,  is  not  rendered  inapplicable 
to  a  bequest  to  two  persons  by  the  words 
"share  and  share  alike."— In  re  Tallmadge,  181 
N.  Y.  S.  336. 

(F)  Vented  or  Contlnirent  Betatee  and  la- 
terests. 

^=>629  (N.Y.Sup.)  The  law  favors  the  vesting 
of  estates,  and  construes  the  adverbs  of  time,  in 
a  devise  of  remainder  limited  upon  a  life  es- 
tate, as  relating  to  the  time  of  the  enjoyment 
of  the  estate,  not  to  the  time  of  its  vesting.— 
Montague  v.  Curtis,  181  N.  Y.  S.  709. 

The  rule  that  adverbs  of  time  referring  to  a 
remainder  relate  to  the  time  of  enjoyment  rather 
than  of  vesting;  must  yield,  whenever  the  lan- 
guage of  the  wiU  dearly  shows  an  intention  to 
postpone  the  vesting  of  the  remainder.- Id. 
^=9629  (N.Y.Sur.)  The  law  favors  vesting  of 
remainders.— In  re  AUen's  WiU,  181  N.  Y.  S. 
398. 

«=>634(15)  (N.Y.Sup.)  Where  testator  gave  his 
property  to  trustees  to  pay  certain  annuities, 
and  provided  that  after  the  fulfiUment  of  aU 
the  duties  and  trusts  the  property  should  ^o  to 
his  brothers,  the  brothers  took  a  remainder 
vesting  at  the  testator's  death,  not  one  post- 
poned till  the  fulfillment  of  the  trust— Montague 
v.  Curtis,  181  N.  Y.  S.  709. 

(H)  Butatee  tn  Trnet  and  Powers* 

<S=s>672(3)  (N.Y.Sur.)  Under  wiU  bequeathing 
the  entire  shares  of  capital  stock  of  a  corpo- 
ration, owned  in  its  entirety  by  testator,  to  ex- 
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mentors  in  truat,  profits  from  certain  number 
ot  shares  to  be  paid  to  the  widow,  and  profit 
from  certain  number  of  shares  to  named  ent- 
pioy^s  of  the  corporation,  and  direetiog  the 
trustees  to  continue  the  business  of  the  corpo- 
ration as  they  might  deem  expedient,  and  sell 
jmd  dispose  of  the  business  in  their  discretion, 
Iheldi  the  provisions  for  employes  were  not  tes- 
tamentary dispositions,  resulting  in  trust,  but 
mere  directions  or  authorizations  to  executors 
respecting  their  conduct  in  the  management  of 
the  business,  either  directly  or  through,  stock 
control.— In  re  Allen's  WUl,  181  N.  Y.  S.  398. 
•^=»673  (K.Y.Sur.)  Paragraph  of  will  directing 
executors  to  pay  to  widow,  "in  addition  to 
amounts  herein  provided  for,"  such  sum  as  they 
in  the  exercise  of  their  discretion  shall  deem 
necessary  for  her  proper  maintenance  and  sup- 
port during  the  term  of  her  natural  Ufe,  cre- 
ated a  provision  in  trust  (Real  Property  Law, 
I  137),  and  did  not  vest  the  corpus  of  the  gift 
in  the  beneficiary.— In  re  All^n^s  Will,  181  N. 
Y.  S.  39a 

^=s>684(2)  (N.Y.Sup,)  Under  testator's  will, 
containing  only  discretionary  power  of  sale  in 
trustees,  life  teiiants  or  beneficiaries  held  not 
entitled  to  share  in  avails  of  unproductive  real* 
ty,  which,  when  disposed  of,  it  was  duty  of 
trustees  to  hold  and  invest  and  receive  income; 
«ntire  proceeds  being  pr^erly  regarded  as  cap- 
ital at  ending  of  trust—Furniss  v.  Gruikshank, 
181  N.  Y.  S.  522. 

^8c=>684(6)  (N.Y.Sup.)  Unless  will  contains  ex- 
pressions to  the  contrary,  when  a  trustee  pur» 
chases  bonds  at  a  premium,  it  is  his  duty  to 
protect  corpus  of  trust  estate  by  setting  aside 
from  income  from  bonds  amounts  sufficient  to 
amortize  premium  paid.— Furniss  v.  Omikshank, 
181  N.  Y.  S.  622. 

In  view  of  direction  of  will  that  executors 
should  apply  rents  to  the  payment  of  debts, 
taxes,  insurance,  and  repairs  on  real  property, 
ordinary  annual  taxes  on  unimproved  lots  yield- 
ing little  rent  held  chargeable  to  income,  and 
not  to  principal,  of  the  trust  fund  established 
for  the  benefit  of  children,  and  consisting  of  all 
testator's  property,  productive  and  unproduc- 
tive.—Id. 

Where  testator  knowingly  creates  a  consoli- 
dated trust  fund,  merging  productive  with  un- 
productive property,  and  the  will  provides  ben- 
eficiary shall  receive  only  net  income  of  entire 
fund,  he  can  receive  only  the  surplus  left  after 
payment  of  current  charges  and  all  expenses. 

^=»694  (N.Y.Sup.)  Where  a  mother  by  her  will 
gives  all  her  property  to  her  executors,  in  trust 
for  her  son,  who  is  given  the  power  of  disposi- 
tion by  will,  and  the  son  predeceases  testatrix 
.  without  having  exercised  such  power,  decedent 
died  intestate  as  to  all  her  property,  beyond 
such  part  thereof  as  might  be  necessary  to  pay 
her  lawful  debts  and  funeral  expenses. — In  re 
Toplitz's  Will,  181  N.  Y.  S.  483. 

•  (D  Aetlons  to  Constme  Wills. 

^695(2)  (N.Y.Sur.)  The  surrogate  wiU  not 
determine  whether  a  clause  authorizing  testa- 
mentary trustees  to  invest  a  portion  of  the 
corpus  in  the  business  for  the  son's  benefit, 
if  after  he  arrived  at  age  he  desired  to  go  into 


business,  could  be  exercised  by  a  substituted 
trustee,  where  the  son  was  not  yet  of  age,  and 
there  was  no  showing  that  he  intend^  to  enter 
business.— In  re  Jenkins'  Estate*  181  N.  Y.  S. 

685. 

Vn.  RIGHTS  AKD  UABIXITIES  OF 
DEVXSES8  AND  I.EOATBE8. 

(A)  Nature  of  Title  «nd  Rlffhta  In  Oen- 
eral. 

<d=»719  (N.Y.Sur.)  That  in  all  the  prior  ac« 
counts,  as  well  as  the  pending  account,  mort- 
gage given  by  wife  to  husband  is  scheduled  as 
an  asset  of  his  estate,  does  not  estop  wife  from 
claiming  mortgage  as  paid,  or  claiming  that 
amount  due  thereon  is  a  bequest  to  her,  where 
testator  meant  to  give  and  forgave  the  indebted- 
ness.—In  re  AUen's  Will,  181  N.  Y.  S.  39a 

(F>  Ijeiraeles  Cliarsred  on  Propertr*  !&•• 
tate,  or  Intereat. 

^=»82l(4)  (N.Y.Sur.)  Under  testator's  will, 
giving  a  daughter  $600  and  his  wife  $6,000,  al- 
so giving  the  wife  for  life  the  use,  possession, 
and  control  of  the  residuary  personal  estate, 
with  the  exception  of  certain  property  given  a 
son^  further  requesting  that  the  wife  should 
maintain  another  daughter  during  minority,  and 
properly  clothe  and  educate  her,  the  legacies  to 
the  daughter  and  the  wife  were  first  payable  out 
of.  personal  property  not  specifically  bequeathed, 
and  whatever  personalty  was  payable  to  the 
widow  in  addition  was  charged  with  maintaining 
the  minor  daughter  and  educating  her.— In  re 
Van  Deusen's  WiU,  181  N.  Y.  s7^. 

(H)   Void,  lispiiedy  «nd  Forfeited  DeTises 

and  Bequeiite,  and  Propertr  and 

.  Interests  Undisposed  of. 

«s»858(l)  (N.Y.Sur.)  Under  a  general  residu- 
ary clause,  should  any  part  of  a  will  be  declared 
ille^,  such  void  bequests  will  fall  into  the 
residuum,  and  only  a  void  bequest  of  a  resid- 
uum passes  to  the  next  of  kin.— In  re  Allen's 
Wm,  181  N.  Y.  S.  39a 

WINE. 

See  Carriers,  «=s>119. 

WITNESSES. 

See  Criminal  Law,  ^sa338,  635.  741;  Discov- 
ery^ ^»84 :  Dismissal  and  Nonsuit,  ^s»86; 
Evidence;  Perjury,  ^s»31;  Venue,  «=s>62: 
Wills,  «cs>289. 

I.  ATTENDANCE,  PRODUCTION  OF 
D0017MSNT8,  AND   COM- 
PENSATION. 

^=»25  (N.Y.)  Only  expert  witnesses  can  be 
paid  for  their  services  in  testifying.— People  v. 
Johnston,  127  N.  E.  186. 
^=»3I  (N.Y.)  The  state  or  municipality  will 
furnish  subpo&na  fees,  etc.,  for  witnesses  desired 
by  the  accused,  unable  to  otherwise  procure 
their  attendance.— People  v.  Johnston,  127  N. 
E.  186. 
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H.   OOMPETBNOTip 

<C)  Teutivkon-y  of  Parties  or  Peraona  In- 
terested, for  or  air»ln«t  Representa* 
tlves,  SnrTiTora,  or  Saeoeaaora  In  Tl* 
tie  or  Interest  of  Peraona  Deoeaaod 
or  Incompetent. 

^s»l40(12)  (N.X.Sup.)  Where  land  was  de- 
vised in  trust,  one  of  the  beneficiaries,  who 
bought  in  the  trust  property  under  an  arrange- 
ment made  for  the  oenefit  of  the  other  benefi- 
ciary since  deceased  who  was  largely  inyolved, 
may  testify  as  against  the  estate  of  such  bene- 
ficiary and  in  favor  of  the  trustee;  such  per- 
son not  being  a  party  intere6ted.^In  re  Went- 
worth,  181  N.  Y.  S.  442. 

^=»  1 40(19)  (N.Y.Sup.)  In  action  for.  purchase 
price  of  corporate  stock,  defended  on  ground  of 
payment,  testimony  by  former  president  and 
stockholder,  who  had  issued  the  certificates,  and 
who  at  time  of  the  sale  of  the  stock  had  been 
plaintififs  special  representative  in  financial 
transactions,  but  who  had  sold  his  stock  prior 
to  the  trial,  as  to  the  circumstances  of  the  sale, 
and  as  to  an  admission  of  nonpayment  by  buyer, 
held  competent,  notwithstanding  Code  Civ. 
Proc.  S  829,  prohibiting  a  person  who  Is  "in- 
terested in  the  event'*  from  testifying  against 
the  representative  of  a  deceased  person.— Kal- 
man  v.  Reubel,  181  N.  Y.  S.  471. 
^=s>l7l  (N.Y.Sup.)  Where  land  was  devised  in 
trust,  one  of  the  beneficiaries,  who  bought  in 
the  trust  property  under  an  arrangement  made 
for  the  benefit  of  the  other  beneficiary  since 
deceased,  who  was  largely  involved,  may  tes- 
tify as  against  the  estate  of  such  beneficiarv  and 
in  favor  of  the  trustee;  such  person  not  being 
a  party  interested,  and  the  testimony  being 
against  interest,  because  tending  to  make  the 
witness  liable.— In  re  Wentworth,  181  N.  Y.  S. 
442. 

€=»I7I  (N.Y.Sur.)  Where  land  was  devised  in 
trust,  a  beneficiary,  who  bought  the  prem- 
ises from  the  trustee  who  was  empowered  to 
sell,  is  not,  under  Code  Civ.  Proc.  |  829,  com- 
petent to  testify  as  against  the  estate  of  a  de- 
ceased beneficiary,  where  jt  was  claimed  that 
the  transaction  was  for  his  benefit;  such,  bene- 
ficiary being  largely  involved,  it  not  appearing 
that  the  purchasing  beneficiary  was  liable  to  the 
estate  of  the  deceased,  and  the  transaction  re- 
sulting in  deceased's  loss  of  all  interest  in  the 
property.— In  re  Wentwofth,  181  N.  Y.  S.  435. 

m.  EXAMIKATION. 
(A)  TaklnflT  Teatlmonjr  in  General* 

^»254  (N.Y.Sup.)  The  rule  that,  where  coun- 
sel is  surprised  at  the  testimony  of  his  witness, 
he  may  refresh  the  witness'  recollection  by 
calling  attention  to  prior  statements,  did  not 
apply  in  a  prosecution  for  robbery,  where  the 
district  attorney  was  not  surprised,  but  knew 
the  victim  would  not  identify  the  defendant, 
and  his  examination  as  to  witness'  previous 
identification  was  improper.— People  v.  Cascia. 
ISl  N.  Y.  S.  855. 


(B)    Croas-Bxa 


Alnntlon  and  Re-Bxnmlna^ 
tlon. 

<©=>270(2)  (N.Y.Co.Ct.)  In  action  by  Mechan- 
icville  War  Chest,  Inc.,  for  a  balance  due  on  a 
pledge  to  it,  wherein  its  officers  and  employes 


testified  that  certain  of  the  funds  were  expend- 
ed and  liabilities  incurred  on  the  strength  of 
defendant's  pledge  and  other  pledges,  defend- 
ant's right  to  cross-examine  as  to  when  and  how 
such  funds  were  expended  could  not  be  Hmited, 
but  questions  of  waste  and  mismanagement 
could  not  be  inquired  into,  because  not  relevant 
to  the  issue.— MechanicviUe  War  Chest  v.  But- 
terfield,  181  N.  Y.  S.  428. 
«=s>277(l)  (N.Y.)  Where  a  defendant  testifies^ 
he  is  subject  to  cross-examination  as  other  wit- 
nesses.—-People  V.  Johnston,  127  N.  B.  186. 

(O)  PrlTUeffe  of  ^Vltneaa. 

«=s>305(2)  (N.Y.)  When  a  defendant  testifies,  he 
waives  the  constitutional  privilege  against  com- 
pulsory self-incrimination,  at  least  as  to  mat- 
ters that  are  relevant  to  the  charge  on  trial.— 
People  V.  Johnston,  127  N.  E.  186. 
<S=»307  (N.Y.)  When  a  defendant  testifies,  he 
waives  the  constitutional  privilege  against  com- 
pulsory self-incrimination,  at  least  as  to  matters 
that  are  relevant  to  the  charge  on  trial,  and 
unless  the  privilege  is  claimed,  a  Witness,  who 
may  be  the  defendant  at  the  same  time,  may 
be  compelled  to  testify  to  specific  immoral  ^ts, 
for  the  purpose  of  affecting  credibility.— People 
V.  Johnston,  127  N.  B.  186. 

IV.  oredibHiItt,     impeaohmeitt* 

COlfTRADIOTION   AND    COB- 

ROBO&ATION. 

CB)  Charnoter  and  Conduct  of  Witneaa. 

^=s>350  (N.Y.)  Where  a  defendant  testifies,  he 
is  subject  to  cross-examination  as  other  wit- 
nesses, and,  unless  he  claims  his  privilege,  may 
be  required  to  disclose  any  vicious  or  criminid 
act  of  his  life,  for  the  purpose  of  impeaching  his 
credibility.— People  v:  Johnston,  127  N.  B.  186. 
«cs>350  (N.Y.Sup.)  Witnesses  called  by  defend- 
ant, charged  with  rape,  cannot  be  Impeached  by 
asking  them  on  cross-examination  whether  they 
had  been  indicted  for  an-  offense  of  the  same 
nature  as  the  charge  against  accused,  but  in- 
volving a  different  tran8aotion.-*People  v.  Web- 
er, 181  N.  Y.  S.  774. 

«=»350  (N.Y.Gen.Sess.)  A  witness  cannot  be 
asked  on  cross-examination  whether  he  has  been 
indicted,  as  an  indictment  is  merely  an  accn* 
sation,  and  no  evidence  of  guilt.— People  v. 
Goldenberg,  181  N.  Y.  S.  821. 
«=3>352  (N.Y.)  Where  defendant  took  the  stand 
on  his  own  behalf,  and  admitted  that  in  response 
to  a  letter  written  by  a  third  person  he  sent 
the  sum  of  money,  as  requested  b/  such  third 
person,  for  the  purpose  indicated  in  the  letter, 
the  letter  requesting  the  money,  which  war^ 
ranted  an  inference  that  the  money  was  desired 
to  bribe  witnesses,  was  admissible  in  evidence  . 
for  the  purpose  of  impeachment. — People  v. 
Johnston,  127  N.  E.  18C. 

(D)  Inounslatent    Stntementa    by    Wltnesa. 

^=»379(1)  (N.Y.Sup.)  A  statement  of  a  witness 
out  of.  court,  inconsistent  with  his  testimony, 
discredits  the  witness.— Donovan  v.  Alliance 
Electric  (>).,  181  N.  Y.  S.  823. 
«=»397  (N.Y.Sup.)  A  statement  of  a  witness 
out  of  court,  inconsistent  with  his  testimony, 
discredits  the  witness,  but  is  never  received  as 
evidence  of  the  fact  contained  in  such  incon- 
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distent  statement.-— Donovan  V.  Alliance  Elee- 
trie  Co..  181  N.  Y.  S.  823. 

WOMAN'S  SUFFRAGE. 

See  EUections,  ^s>121. 

WOODS  AND  FORESTS. 

«=>6  (N.Y.Sup.)  Where  judgment,  was  ren- 
dered for  the  state  in  ejectment  action  against 
defendant,  in  possession  of  land  within  the 
forest  preserve,  the  defendant's  execution  of 
bond  to  state  to  pay  specified  amount  upon 
failure  to  leave  withiq  specified  time,  in  con- 
sideration of  state's  agreement  not  to  summar- 
ily dispossess  him,  was  not  a  recognition  of  the 
title  in  the  state,  precluding  defendant  from  op- 
posing the  state's  motion  foiJ  leave  to  issue 
execution  more  than  five  years  lifter  rendition 
of  judgment;  such  agreement  not  being  a 
"lease,"  in  view  of  Const,  art.  7,  §  7,  prohibit- 
ing lease  of  land  within  the  forest  preserve- 
People  V.  Carlin,  181  N.  Y.  S.  388. 

Where  state,  having  obtained  judgment  m 
ejectment  against  defendant,  in  possession  of 
land  in  forest  preserve,  failed  to  cause  execu- 
tion to  issue  for  more  than  five  years,  and  by  its 
delay  invited  certain  acts  of  defendant  showing 
that  state  had  no  right  to  the  property,  and  by 
reason  of  which  defendant  asserts  a  substantial 
right  in  the  property  acquired  since  the  judg- 
ment, the  state  was  not  entitled  to  have  execu- 
tion issue  on  motion  therefor;  defendant  being 
entitled  to  a  trial  of  its  right  to  possession  un- 
der facts  arising  since  judgment*— Id. 

WORDS  AND  PHRASES. 

••Account."— Morse  v.  Morse  Dry  Dock  &  Re- 
pair Co.  (N.  Y.  Sup.)  181  N.  Y.  S.  175. 

"Act  of  God."— Rezsek  v.  Southern  Pac.  Co.  (N. 
Y.  SuD.)  181  N.  Y.  S.  117. 

"Any."— In  re  Schuster's  Will  (N.  Y.  Sur.)  181 
N.  Y.  S,  500. 

"Ariiring  out  of  and  in  the  course  of  employ- 
ment."—Kass  V.  Hirschberg,  Schutz  &  Cow 
(N.  Y.  Sup.)  181  N.  Y.  S.  35;  Rausch  v. 
Standard  Shipbuilding  Corporation,  Id.  513. 

**Arising  out  of  employment."— Minerly  v.  Kings- 
bury Const  Co.  (N.  Y.  Sup.)  181  N.  Y.  S. 
901. 

"Breakdown  service."— People  ex  rel.  New 
York  Edison  Co.  v.  Public  Service  Commis- 
sion for  First  Dist  (N.  Y.  Sup.)  181  N.  Y. 
S    259 

"Change  of  grade."— City  of  New  York  v.  Belt 
line  Ry.  Corporation  (N.  Y.  Sup.)  181  N.  Y. 
S.  301. 

"Child."— In  re  Schuster's  Will  (N.  Y.  Sur.) 
181  N.  Y.  S.  500. 

"Children."- In  re  Schuster's  Will  (N.  Y.  Sur.) 
181  N.  Y.  S.  500. 

"Church."— In  re  Werner's  Will  (N.  Y.  Sur.) 
181  N.  Y.  S.  433. 

"Common  carrier."— W.  N.  Stevenson  &  Co.  v. 
Hartman  (N.  Y.  Sup.)  181  N.  Y.  S.  465. 

"Confidential  position."— People  ex  rel.  John- 
son V.  La  Roche  (N.  Y.  Sup.)  181  N.  Y.  S. 
611. 

"Constituted  authorities."— Tismer  v.  New 
York  Edison  Co.,  126  N.  E.  729,  228  N.  Y. 
156. 


"Desistcment  doctrine."— In  re  Tallmadge  (N.  Y. 
Sur.)  181  N.  Y.  S.  336. 

"Determination."— People  v.  Jackson  (N.  Y. 
Sup:)  181  N.  Y.  S,  226. 

^'Dispensation."— Sweeney  v.  Independent  Or- 
der of  Forresters  (N.  Y.  Sup.)   181  N.  Y. 

"Employment  in  connection  with  maintenance 

and  care  of  buildings."— Kender  v.  Reine- 

kiny  (N.  Y.)  126  N.  E.  713. 
"Existing   railroad."— Merksamer   ▼.   Garrison 

(N.  Y.  Sup.)  181  N.  Y.  S.  197. 
"Goods,    wares,    or     merchandise."— Mills     v. 

Friedman  (N.  Y.  Sup.)  181  N.  Y.  S.  285. 
"Guaranty."— Fischer  v.  Mahland  (N.  Y.  Sup.) 

181  N.  Y.  S.  179. 
"Hazardous    employment."— Kender   v.   Reine- 

king  (N.  Y.)  126  N.  E.  713. 
"Hasardous   occupation."— Kass  v,    Hirschberg 

Schutz  &  Co.  (N.  Y.  Sup.)  181  N.  Y.  S.  35. 
"Immaterial  allegation."— Bulova  ,v.  E.  L.  Bar- 

nett,  Inc.  (N.  Y.  Sup.)  181  N.  Y.  S.  247. 
"Inevitable  accident."— Rezsek  v.  Southern  Pac. 

Co.  (N.  Y.  Sup.)  181  N.  Y.  S.  117. 
''Interested  in  event"— Kalman    v.  Reubel  (N. 

Y.  Sup.)  181  N.  Y.  S.  471. 
"Interstate  commerce.*'— Buynofsky  v.   Lehigh 

Valley  R.  Co.  (N.  Y.)  126  N.  E.  714;    Peo- 

pie  V.  Hudson  River  Connecting  R.  Corpora- 
tion, 126  N.  B.  801,  228  N.  Y.  203 :    Baker 

V.  New  York,  N.  H.  &  H.  R.  Co.  (N.  Y.  Sup.) 

181  N.  Y.  S.  675. 
"Issue."— In  re  Lawrence's  Estate  (N.  Y.  Sur.) 

181  N.  Y.  8. 498;   In  re  Schuster's  Will  (N. 

Y.  Sur.)  181  N.  Y.  S.  500. 
"Jail."— People  ex  reL  Murphy  v.  Holcomb  (N. 

Y.  Sup.)  181  N.  Y.  S.  780. 
"Lease."— People  v.  Carlin   (N.  Y.  Sup.)   181 

N.  Y.  S.  389. 
"Manufacturing  of  textiles  or  fabrics."- Kass  v. 

Hirschberg.  Schutz  &  Co.  (N.  Y.  Sup.)  181 

N.  Y.  S.  36. 
"Moral  obligation."— Gilman  v.  Hunnewell  (N. 

Y.  Sup.)  181  N.  Y.  S.  202. 
"Negligence."— Franklin  Fire  Ins.  Co.  of  Phila- 
delphia V.  Weinberg  (N.  Y.  Sup.)  181  N.  Y. 

S.  15. 
"Omnibus,  livery  or  cow  stable."— Goldstein  ▼. 

Rosenberg  (N.  Y.  Sup.)  181  N.  Y.  S.  559. 
"Person  interested."— In  re  Shouts'  Will  (N.  Y. 

Sup.)  181  N.  Y.  553 ;    In  re  Barnes'  Estate 

(N.  Y.  Sur.)  181  N.  Y.  S.  73. 
'•Practicing  law."— People  v.  Title  Guarantee  & 

Trust  Co.  (N.  Y.  Sup.)  181  N.  Y.  S.  52. 
"Premises."— F.  F.  Proctor  Troy  Properties  Co. 

V.  Dugan  Stow  (N.  Y.  Sup.)  181  N.  Y.  S. 

786. 
"PubUc   charity."— In   re   Allen's  Will    (N.   Y. 

Sur.)  181  N.  Y.  S.  398. 
"Public    claim."— Town    of    New    Lebanon    v. 

State  (N.  Y.  Ct.  CI.)  181  N.  Y.  S.  322. 
"Religious  organization."— In  re  Werner's  Will 

{fi.  Y.  Sur.)  181  N.  Y.  S.  433. 
"Renvoi   doctrine."— In    re    Tallmadge    (N.    Y. 

Sur.)  181  N.  Y.  S.  336. 
"Residence."- In    re    Tallmadge    (N.    Y.    Sur.) 

181  N.  Y.  S.  336. 
"Reversion."— Montague  v.  Curtis  (N.  Y.  Sup.) 

181  N.  Y.  S.  709. 
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•^evocation/'—In  re  McGiU's  WiU  (N.  Y.  Sup.) 
181  N.  Y.  S.  48;  In  re  Schuster's  WiU  (N. 
^  Y.  Sur.)  181  N.  Y.  S.  500. 

"Subscribe."— MOls  v.  Friedman  (N.  Y.  Sup.) 
181  N.  Y.  S.  285. 

"Subscription."— Bonovan  ▼.  Powers  Film  Prod- 
ucts (N.  Y.  Sup.)  181  N.  Y.  S.  167. 

"Undue  influence.'^— In  re  Manay's  Will  (N.  Y. 
Sup.)  181  N.  Y.  S.  648;  In  re  Prenttce's 
Win  (N.  Y.  Sur.)  181  N.  Y.  S.  679. 

"Wholesale."— KasB  v.  Hirschberg,  Schnta  & 
Co.  (N.  Y.  Sup.)  181  N.  Y.  S.  35. 

"Willful  injury."— Boyee  v.  Greeley  Square  Ho- 
tel Ck),  (N.  Y.)  126  N.  E.  647,  228  N.  Y. 
106. 

WORK  AND  UBOR. 

See  New  Trial,  «=s>72. 

^=»4(4)  (N.Y.Sup.)  Where      defendant     wrote 

printer  for  estimate  on  catalogue  in  contempla- 


tion, and  printer  asked  plaintiff,  an  artist,  to 
look  after  the  matter,  and  plaintiff  went  to  de- 
fendant and  prepared  a  dummy  catalogue,  made 
rough  sketches  of  paging,  and  also  ordered 
electroplates,  defendant  in  good  faith  believing 
plaintiff  was  an  employ^  or  other  associate  of 
printer,  defendant  is  not  liable  to  plaintiff  for 
the  work  done  after  rejecting  final  estimate  on 
the  cost  of  the  catalogue  submitted  by  thepiint- 
er.— Hofmann  v.  American  Dressier  Tunnel 
Kilns,  181  N.  Y.  S.  29. 

WORKMEN'S  COMPENSATION  ACT. 

See  Master  and  Servant,  «=o861-405. 

WRITS. 

See  Attachment:  Certiorari;  Execution;  Ha* 
beas  Corpus;  Injunction;  Mandamus;  Pro- 
cess. 
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